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BOOK III.— OF PRIVATE WRONGS. 



CHAPTER ! 
Of Tin RrtiBi«i nr Privitr Wmvn »t 

THE UBB> At*T •■» TIIK I'tRTIR* .. V*f* 2 lO lft 

1. Wri>nc« are the i<ri«*ti<n uf rigrKi . ami 
irr, I Private II Public 2 

2. Private «r»np, or rivi! injwric*. arc an 
Infringement. »r j.rtvati.-n. of thr civil 
rt|chf • ».f ln-livi-luil*. r«>n«i lrrr<| aa imli- 
vulual* 2 

3. The rr*lrr*« uf mil injune* i* «<nr prin- 
cipal object «.f th«* Itw* uf Englan I S 

4. Thiarr.|re**itenV* :+*\, I Ht the mere act 
of the partlea II. lit the mere o|.e ration 
of law III. By both together, or «uit in 
court* S 

A. Re«lrr«* by the mrre an of the parfir* 
Is thai which ari*e«. I From the aula ore 
of ihr party in;irr«l II From thr joint 
art i»f all the p*rfir* S 

C Of the fir«l «ort are. I. I»rfenre .if one* 
aelf, or relation* II Keraption uf g«N..|*. 
Ill Entry on lan<U an I icneram*« IV. 
Abatement of nui*anre« V. Ih«trr**~ 
for rent, for auil or aervice. fur amerre- 
mrnt*. for damage, or fur diver* i!Hu< 
table |ienallie« ( — tnvU of »u-h thin ft only 
aa ore legally di*train*)<!r ; ami taken 
ami di*po*ed of according <" ihe due 
rourteof law VI Jtcuing uf heriota. &r .3-15 

7. <>f l he *erond aurt are. I. Accord. II 
Arbitral iua I"»-I6 

CHAPTER II 

Or Rri<rb** »t rm mirk OrRatrim or 
Law l*to21 

1. Redrr*«. effected *-y tbe n rre operation 
of lav. i«. 1 la raw of rr'nncr . where a 
creditor i* nwuinr ■ r a*lrT,:ni»ir*t<-r. an 1 
ia thereupon allowed to main In* ma 
debt. II. In ihr r»-e i.f rrr:.:Mer . where 
ob# wh i hat a r>»-l til'- i.i land*. \e. 
ct«nri info p..«»e»«i >n by a bad one. and 
I* Ihereupi a remiurd to hi* ancient g »«*! 
titlr. which |rolecl* I.ia i!l acquired r--*- 
*e**ioa.. 1&-2I 

riuiTKi: in 

OrCiiirt n •.nrita 22 to 2-j 

1. Rrdrc** thai i« rffrefed |.v the *.-| t»-f h 
of law and of ihr pinn i* by *u:t < r 
anion in ihr court* «f ju*ii<~e 22 

t Herein bit he r»n«i lerr t. I The curt* 
lhe«n«e]ve« II Tlirr fmt\nr+ 1*( wf>ns*. 
or tnjuri**. thrrrin \n I of c^urf •. I. 
Thnr natur* an>l inrtlmi* II. Thrir 
torrral •|w^-|e« 2^ 

8 A r«url i« a |l»^r whrrrin ju»M«-r i« ju- 
dirially a*lmuii«trr«^l. ty t.f?i#-^ra IrU- 
f*l#<i l>y ihr rri'«h t*iti|t a <-.*rt r.(!.rr 
of racorU. or aoi uf rvcurU .'3-21 



• 4. InrMral In all count arc. a plaintiff. 4r- 

frntlani, and ju<i|ro: ami wiih a«. ihrrr 
arr also utually aiiorartt. aa<l a*ii.*-atri 
or r«itin*rl, via , eilhrr bamaicra. oc *+t- 
jean it at law „ I*»|f» ^> 

illM^TKR IV. 
(>? TtiR Prtaic (NiraTt or Cuhbor L*w 

AMi KmIITT.. '"•I'fl 

1. I'ount of juttirc, with rraianl to ih'.r 
arvrral tprcira, arc, I. <>f a | ul»li«- 
or irrarral jorinlirtion throuajhoui ihr 
rralcn. II. iH a private or epmal jur:«- 
ihrtion *.•■ 

2. I'uMir riturtt of ju«lire are, I. Thrr«.ur*« 
of ri.n.n.'>n law and equity II TK- r<- 
rlr*ia»liral court*. 111. The Biilitary 
roiirtt IV. The mari lime rouris *> 

3. The frnrral an»l puhlic court a of r«.n. 
»'>n law ami equity are. I. The r.-urt . f 
y»K/»H*Vrr. ||. The cnurt-lmroa III 
Thr hun*lrcH court. IV. Th#» dur.'y 

• court. V. The court of ('omenta I'l*-*. 
VI. The court of Kinjr't lienrh. VII 

1 The court of Kiche<|urr VIII. Tbr 
' court «.f Chancrry >. Which two l&*t %rr 
court* of eijiuty a« Well at law i |\ 
The ctiurtt of Ki*-hf<jarr-<'btmJ*T \ 
The h*iii*e of Peer*. To which may t« 
adaetl. a* auiilianr*. XI. The court* of 
' A**iie and .Vm /Via* 1 '-i 

| CHAPTER V. 

JOrTiit-Bf* FcCLRtUtTirAt, MlLIHRT. A«l> 

• M«BITtWR '..•-»•* 

1 1. f>rlr«ia*tical court*. <whirh wrr* •rj-a- 
I rair«l fn»ni the trui|«.ral by Will. am the 
I Coaqurmr.) or courtt Chrittiaa. are. I 

I The court of the Arrh>leac»a. II Thr 
c**urtnf theBi*hnp**r.in*i*tiiry III The 
I court of Archea. IV Thr court of Peru- 
liar* V. The Prerogative Court VI 
i The court of Itolrgaii-*. VII. The C"Urt 
I of Review '■.-'** 

2. The only permar.fnt mi'.-.tary c urt it 
that of chivalry ; thr r<>un« mani»l an- 
nually eotab!i«ne*l by ad of parliament 
being only trni|>oraM 

3. Maritime rourt* arr, I Thr court of * I- 
miralry an I Vice VKir»!>y. II Thr 
c»urt of Iirlrgatr« 111 Ti.r !.-H* ■ f the 

I Privy Cotinci!. an-1 nij.rr* •u!!.«r:if| ly 

i the "king't c*»mmiMi-»n. f-r a| |«a!t in 

priie-caute* 

CHAPTER VI 
Or Ctit-aTt «>r a m ■• ui J« ri«i-j« ti--v Tl tc 
1 Ci'iir** «-f a ■|*c:al it jrivate ;uri»l..-- 
li n are. I The f<re*i curl*: jn'u-l.nj 
Iht court • of attach me at a, rrfari, iicj- 
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mote, and justice-seat. II. The court 
of Commissioners of Sewers. III. The 
court of policies of assurance. IV. The 
court of the Marshalsea and the Palace 
Court. V. The courts of the principality 
of Wales. VI. The court of the duchy- 
chamber of Lancaster. VII. The courts 
of the counties palatine, and other royal 
franchises. VIII. The stannary courts. 
IX. The courts of London, and other 
corporations : — to which may be referred 
the courts of requests, or courts of con- 
science; and the modern regulations 
of certain courts-baron and county 
courts. X. The courts of the two Uni- 
versities. Page 71-86 

CHAPTER VII. 

Or thb Cognizance or Private Wrongs.... 

86 to 114 

1. All private wrongs or ciril injuries are 
cognizable either in the courts ecclesias- 
tical, military, maritime, or those of 
common law 86 

2. Injuries cognizable in the ecclesiastical 
courts are, I. Pecuniary. II. Matrimo- 
nial. III. Testamentary 87-88 

3. Pecuniary injuries, here cognizable, are, 
1. Subtraction of tithes. For which the 
remedy is by suit to compel their pay- 
ment, or an equivalent; and also their 
double value. II. Non-payment of ec- 
clesiastical dues. Remedy : by suit for 
payment. III. Spoliation. Remedy : by 
suit for restitution. IV. Dilapidations. 
Remedy : By suit for damages. V. Non- 
repair of the church, &c. ; and non-pay- 
ment of church-rates. Remedy : by suit 

to compel them M 88-92 

4. Matrimonial injuries are, I. Jactitation 
of marriage. Remedy : by suit for per- 
petual silence. II. Subtraction of con- 
jugal rights. Remedy: by suit for resti- 
tution. III. Inability for the marriage 
state. Remedy: by suit for divorce. 
IV. Refusal of decent maintenance to 
the wife. Remedy: by suit for ali- 
mony ~ 92-96 

ft. Testamentary injuries are, I. Disputing 
the validity of wills. Remedy : by suit 
to establish them. II. Obstructing of 
administrations. Remedy: by suit for 
the granting them. III. Subtraction of 
legacies. Remedy : by suit for the pay- 
ment 96-98 

6. The course of proceedings herein is 
much conformed to the civil and canon 
law: but their only compulsive pro- 
cess is that of excommunication ; which 
is enforced by the temporal writ of 
tignificavit or de excommunicato capien- 
do 98-103 

7. Civil injuries, cognizable in the court 
military, or court of chivalry, are, I. 
Injuries in point of honour. Remedy: 
by suit for honourable amends. II. 
Encroachments in coat -armour, &e. 
Remedy: by suit to remove them. 
The proceedings are in a summary 
method 108-106 



8. Civil injuries cognizable in the courts 
maritime are injuries in their nature 
of common-law cognizance, but arising 
wholly upon the sea, and not within the 
precincts of any county. The proceed- 
ings are herein also much conformed to 
the civil law Page 106-109 

9. All other injuries are cognizable onlv 
in the courts of common law : of which 

in the remainder of this book 109-114 

10. Two of them are, however, cog- 
nisable by these, and other, inferior 
courts; viz. I. Refusal, or neglect, of 
justice. Remedies: by writ of proce- 
dmdo, or mandamus, II. Encroachment 
of jurisdiction. Remedy: by writ of 
prohibition 109-114 

CHAPTER VIII. 

Of Wrongs, and their Remedies, respect- 
ing the Rights or Persons 116 to 148 

1. In treating of the cognisance of injuries 
by the courts of common law, may be 
considered, I. The injuries themselves, 
and their respective remedies. II. The 
pursuits of those remedies in the several 
courts 116 

2. Injuries between subject and subject, 
cognizable by the courts of common 
law, are in general remedied by putting 
the party injured into possession of 
that right whereof he is unjustly de- 
prived 116 

8. This is effected, I. By delivery of the 
thing detained to the rightful owner. 
II. Where that remedy is either im- 
possible or inadequate, by giving the 
party injured a satisfaction in da- 
mages 116 

4. The instruments by which these reme- 
dies may be obtained are suits or ac- 
tions ; which are defined to be the legal 
demand of one's right: and these are, 
L Personal. II. Real. III. Mixed... 116-118 

6. Injuries (whereof some are with, others 
without, force) are, L Injuries to the 
rights of persons. II. Injuries to the 
rights of property. And the former are, 
I. Injuries to the absolute, II. Injuries 
to the relative, rights of persons. 118-119 

6. The absolute rights of individuals are, 
I. Personal security. II. Personal liber- 
ty. III. Private property. ( See Book I. 
Ch. I.) To which the injuries must be 
correspondent - 119 

7. Injuries to personal security are, I. 
Against a man's life. IL Against his 
limbs. IIL Against his body. IV. 
Against his health. V. Against his re- 
putation. — The first must be referred to 
the next book 119 

8. Injuries to the limbs and body are, 
I. Threats. II. Assault. III. Battery. 
IV. Wounding. V. Mayhem. Remedy: 
by action of trespass ri et arsnt, for 
damages - 120 

9. Injuries to health, by any unwhole- 
some practices, are remedied by a spe- 
cial action of trespass on the ease, for 
damages 121 
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10. Injuries to reputation are. I. Hlaader- 
ooa aad malicious worde. Remedy : br 
action on the caae, for damages. II. 
Libels. Remedy: the same. III. Mali- 
cious pruaecutioaa. Remedy : by action 
of coa* piracy, or on the caae, fur da- 
mages Page 123 

11. The sole injury to personal lil«rtv 
ia falat imprisonment. Remedies: I. 
By wnt of, 1st, mainprise; '-Ml/, od»o #f 
«/•«; Sdly, *oom*# *wfUy%mU»; 4th)y, 
aspens corpus; to remove the wrung. 
11. Bjr actioa of trespass; to recover 

' damages 127-1W 

15. For injuries to private property, wo the 
Beit chapter. 

It. Injuries to relative rights affect, I. 
Husbands. II. Parents. III. Ouardians. 
IV. Nutm 13» 

14. Injuries to a husband we, I. Abduc- 
tion, or taking away his wife. Remedy : 
by action of trespass 4* uxor* r*fU H 
eaeWfe, to recover p o me— ion of hit 
wife, and damages. II. Criminal con- 
versation with her. Remedy : by ac- 
tion on the cat*, fur damages. III. 
Beating her. Remedy : by action on 
the cuae, ft euW c%.%*vttmm moi/, for 
damagee 13V 

16. The only injury to • parent or guar- 
dian, is the abduction of their children, 
or wards. Remedy : by action of tres- 
pase, eV jUns, rW c«*f«*a-fj. rapru rW eo- 
aWfw; to recorer possession of them, and 
damagee 140-141 

li. lajuriee to a master are, I. Retain- 
lag hit servants. Remedy: be action 
on the cate. for damagee. II. Dent- 
ing them. Remedy: by action on the 
oaoe, per c**W §*-r%nmm amwii; for da- 

141-14* 



CHAPTER IX. 

Of Isirmiit to Paasosai. Pnorttrr 144 to 164 

1. lajuriee to the righte of property are 
either lo thoee of personal, or renl. pro- 
aerty 144 

2. rersoaal property ia either in poateetion, 

or in actioa 144 

S. Injuriet to personal property in p» * aos 
eion are, I By dispi*sesaiuB. II. By 
damage, while the owner remaint in 
nonteotion. 

4> Pit p an nM i'»n may he effected. I. By an 
unlawful taking 11. By nn unlawful 
detaining 144 

a. For the ualawful taking of goods aad 
ohatlelt personal, the remedy it, I. Ae- 
tna! restitution ; ubirh (in caae of n 
wrongful di»ire«e. it obtained by ae- 
1 tioa uf replevin II. >niufacti<,B ia 
damages: 1st. in eaae of rr#e»«*, by 
action of rrtv+*. puuad- breach, or on 
the caae. *Jdly. ia caae of other unlaw- 
ful takings, by actioa of trespass, or 
trover 145-161 

tV For the unlawful detaiaiag of gooda 
lawfully taken, the remedy hi nlao, 
L Aotual reetitatioa; by actioa of ro- 
ll, flniitfunion is 



damage*: by actioa on the eaae, for tro- 
ver and conversion Page I SI 

7. I'»r damtge to pereonal property, while 
in the owner t poeseseion. the remedy 
ia in damagee. by action of treapaea 
r* tt arwut, ia caae the act be imme- 
diately injurious, or by actioa of ireepaea 
on the cate, to redress consequential 
damage... M l&l 

8. Injuries to personal property, in action, 
arise by breach of contracts, I. Et press. 

II. Implied 1M 

9. Breaches of ei press contracts are. I 
By non-payment of debts. Remedy . 
1st. s|*eciftc payment; recoverable by 
actioa of debt; illy, damages for non- 
payment ; recoverable by actioa oa the 
caae. II. By non- performance of cove- 
nants. Remedy : by action of covenant. 
1st, lo recover damages, in covenants 
nersonal ; -dly, to compel performance 
in covenants renl. III. By non-perform- 
aace of promises, or •s**mf*a*. Re- 
medy : by actioa on the ease, for da- 
mages 164-1M 

10. Implied contracts are such at arise. 
I. From the nature and constitution of 
government. II. From roatoa aad the 
coaatructiun of law 1M 

11. Breaches of con tract a implied ia the 
nature of government are by the non- 
payment of money which the laws have 
directed to be paid. Remedy : by actioa 
of debt, (which, ia such cases, is fro- 
quenily a popular, frequently a em fem 
actioa, ) lo compel the specific paytaenl , 
or sometimes by action on the cans, for 
damages lueVUl 

12. Breaches of contracts implied in reasoa 
aad coast ruction of law are by the non- 
performance of legal presumptive away 
eiis .* for which the remedy is in damages* 
by nn actioa on the case, on the implied 
m*mmfnit*. |. (If a quantum awrmf. II. 
(If a eveaium t+Ubmt. III. (If money ex- 
pended for another. IV. (>f recetviag 
money to another's use. V. Of an san- 
wtul tompmts—*mt 9 on an account staled. 
(the remedy on nn account unstated 
being by action of account.) VI. Of per* 
forming one's duly, in any employment, 
with integrity, diligence, and skill la 
some of which cases nn action of deceit 
(or on the case, in nature of deceit/ will 

Uo 161-166 

CtlAFTER X. 

Or Isjraiss to Rial raorsBTf; ana 
riasr or tHsrossaatios, oa Ocmn. or 
mi Fattnota 167 to Iff 

1. Injanee affecting real properly are. L 
(luster. II. Trespass. III. Nuisa&ce. 
IV. Haste. V. tfubtractioa. VI. IHs- 
turbaace ^ iff 

2. (hioter is the amotion of nosaoasiiin : aad 
is, I. From freeholds. IL From chaiielt 
real - 167 

8. Ouster from freeholds it effected bv. I 
Abatement. II lairuaioa. Ill 
nia. IV. iHatoatinuaace V. 
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4. Abatement is the entry of a stranger, 
after the death of the ancestor, before the 

fieir ...Page 167 

5. Intrusion is the entry of a stranger, 
after a particular estate of freehold is 
determined, before him in remainder or 
rerersion 169 

6. Disseisin is a wrongful putting out of 
him that is seised of the freehold 169 

7. Discontinuance is where tenant in tail, 
or the husband of tenant in fee, makes a 
larger estate of the land than the law 
sUloweth 171 

8. Deforcement is any other detainer of the 
freehold from him who hath the property, 
t>ut who never had the possession 172 

9. The universal remedy for all these is re- 
stitution or delivery of possession, and, 
sometimes, damages for the detention. 
This is effected, I. By mere entry. II. 
By action possessory. III. By writ of 
E-ight 174 

10. Mere entry on lands, by him who hath 
the apparent right of possession, will (if 
peaceable) devest the mere possession of 
& wrong-doer. But forcible entries are 
remedied by immediate restitution, to be 
given by a justice of the peace 175-179 

11. Where the wrong-doer hath not only 
mere possession, but also an apparent 
right of possession ; this may be devested 
by him who hath the actual right of pos- 
session, by means of the possessory ac- 
tions of writ of entry, or assise 179 

12. A writ of entry is a real action, which 
disproves the title of the tenant, by show- 
ing the unlawful means under which he 
gained or continues possession. And it 
may be brought, either against the wrong- 
doer himself; or in the degrees called 

\htptr, theper and cut, and the post 180 

13. An assise is a real action, which proves 
the title of the demandant, by showing 
his own, or his ancestor's, possession. 
And it may be brought either to remedy 
abatements; viz. the assise of mart d'an- 
eestor, &c. : or to remedy recent disseisins ; 

Tix. the assise of novel disseisin 184-190 

H. Where the wrong-doer hath gained the 
actual right of possession, he who hath 
the right of property can only be reme- 
died by a writ of right, or some writ of a 
similar nature. As, I. Where such right 
of possession is gained by the discon- 
tinuance of tenant in tail. Remedy, for 
the right of property: by writ of forme- 
don. II. Where gained by recovery in a 
possessory action, had against tenants of 
particular estates by their own default. 
Remedy: by writ of quod ei de/orceat. 
III. Where gained by recovery in a pos- 
sessory action, had upon the merits. IV. 
Where gained by the statute of limita- 
tions. Remedy, in both cases: by a 
mere writ of right, the highest writ in 
the law 190^197 

CHAPTER XI. 

Of Dispossession, or Ouster, of Chat- 
tels Real 198 to 207 

1. Ouster from chattels real is, I. From 



estates by statute and elegit. II. From 
an estate for years Page 198 

2. Ouster from estates by statute or elegit 
is effected by a kind of disseisin. Reme- 
dy : restitution, and damages ; by assise 
of novel disseisin 198 

8. Ouster from an estate for years is ef- 
fected by a like disseisin or ejectment. 
Remedy: restitution and damages; I. 
By writ of ejection* firmm. II. "By writ of 
quare ejecit infra terminum 199 

4. A writ of ejection* firms' or action of tres- 
pass in ejectment, lieth where lands, &c, 
are let for a term of years and the lessee 
is ousted or ejected from his term; in 
which case he shall recover possession of 
his term, and damages 199 

6. This is now the usual method of trying 
titles to land, instead of an action real : 
viz., by, I. The claimant's making an ac- 
tual (or supposed) lease upon the land to 
the plaintiff. II. The plaintiff's actual 
(or supposed) entry thereupon. III. His 
actual (or supposed) ouster and eject- 
ment by the defendant. For which in- 
jury this action is brought, either against 
the tenant, or (more usually) against 
some casual or fictitious ejector; in whose 
stead the tenant may be admitted de- 
fendant, on condition that the lease, en- 
try, and ouster be confessed, and that 
nothing else be disputed but the merits 
of the title claimed by the lessor of the 
plaintiff 200-206 

6. A writ of quare tjecit infra terminum is an 
action of a similar nature; only not 
brought against the wrong-doer or ejector 
himself, but such as are in possession 
under his title 207 

CHAPTER XII. 

Of Trespass 208 to 215 

1. Trespass is an entry upon, and damage 
done to, another's lands, by one's self, or 
one's cattle ; without any lawful author- 
ity, or cause of justification : which is 
called a breach of his close. Remedy : 
damages; by action of trespass quare 
elautum fregit: besides that of distress 
damage feasant. But, unless the title to 
the land come chiefly in question, or the 
trespass was wilful or malicious, the 
plaintiff (if the damages be under forty 
shillings) shall recover no more costs 
than damages 208-215 

CHAPTER XIII. 

Of Nuisance 216 to 219 

1. Nuisance, or annoyance, is any thing 
that worketh damage, or inconvenience ; 
and it is either a public and common nui- 
sance, of which in the next book ; or, a 
private nuisance, which is any thing done 
to the hurt or annoyance of, I. The cor- 
poreal, II. The incorporeal, heredita- 
ments of another 216 

2. The remedies for a private nuisance 
(besides that of abatement) are, I. 
Damages ; by action on the case (which 
also lies for special prejudice by a public 
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king's hands any franchise usurped by 
the subject, or to oust a usurper from 
any public office. VI. By writ of manda- 
mus, unless cause; to admit or restore 
any person entitled to a franchise or 
office: to which, if a false cause be re- 
turned, the remedy is by traverse, or by 
action on the case for damages ; and, in 
consequence, a peremptory mandamus, or 
writ of restitution Page 257-265 

CHAPTER XVin. 
of the Pursuit or Remedies by Action, 

JUCD, FIRST, OF THE ORIGINAL WB1T..270 to 272 

1. The pursuit of the several remedies fur- 
nished by the laws of England, is, I. By 
action in the courts of common law. II. 
By proceedings in the courts of equity... 270 

1 Of an action in the court of Common 
Pleas, (originally the proper court for 
prosecuting civil suits,) the orderly parts 
are, I. The original writ. II. The pro- 
cess. III. The pleadings. IV. The 
issue or demurrer. V. The trial. VI. 
The judgment. VII. The proceedings in 
nature of appeal. VIII. The execution 272 

•1. The original writ is the beginning or 
foundation of a suit, and is either op- 
tional, (called Aprsedpt,) commanding the 
defendant to do something in certain, or 
otherwise show cause to the contrary ; or 
peremptory, (called a ti fecerit te securum,) 
commanding, upon security given by the 
plaintiff, the defendant to appear in court, 
to show wherefore he hath injured the 
plaintiff both issuing out of Chancery 
under the king's great seal, and return- 
able in bank during term-time 272 

CHAPTER XIX. 

OtPeocess 279 to 292 

1. Process is the means of compelling the 
defendant to appear in court 279 

2. This includes, I. Summons. II. The writ 
of attachment, or pone; which is some- 
times the first or original process. III. 
The writ of distringas, or distress infinite. 
I?. The writ* of capias ad respondendum, 
and testatum capias: or, instead of these, 
in the King's Bench, the bill of Middle- 
Sex, and writ of latitat; — and, in the 
Exchequer, the writ of quo minus. V. 
The alias and pluries writs. VI. The 
exigent, or writ of exigi facias, proclama- 
tions, and outlawry. VII. Appearance, 
and common bail. VIII. The arrest. IX. 
Special bail, first to the sheriff, and then 

to the action 279-292 

CHAPTER XX. 

Op Pleadings 293 to 313 

1. Pleadings are the mutual altercations of 
the plaintiff and defendant, in writing; 
under which are comprised, I. The decla- 
ration or count, (wherein, incidentally, 
of the visne, nonsuit, retraxit, and dis- 
continuance.) II. The defence, claim of 
cognizance, imparlance, view, oyer, aid- 
prayer, voucher, or age. III. The plea ; 



which is either a dilatory plea (1st, to 
the jurisdiction ; 2dly, in disability of the 
plaintiff; 3djy, in abatement, or it is a 
plea to the action ; sometimes confessing 
the action, either in whole, or in part, 
(wherein of a tender, paying money into 
court, and set-off,) but usually denying 
the complaint, by pleading either, 1st, 
the general issue ; or, 2dly, a special bar, 
(wherein of justifications, the statutes of 
limitation, &c.) IV. Replication, rejoin- 
der, surrejoinder, rebutter, surrebutter, 
&c. Therein of estoppels, colour, dupli- 
city, departure, new assignment, protest- 
ation, averment, and other incidents of 
pleading Page 293-313 

CHAPTER XXI. 

Of Issue and Demurrer. .~ 314 to 317 

1. Issue is where the parties, in a course of 
pleading, come to a point affirmed on one 
side and denied on the other: which, if it 
be a matter of law, is called a demurrer; 
if it be a matter of fact, still retains the 
name of an issue of fact 814 

2. Continuance is the detaining of the par- 
tics in court from time to time, by giving 
them a day certain to appear upon. And, 
if any new matter arises since the last 
continuance or adjournment, the defend- 
ant may take advantage of it, even after 
demurrer or issue, by alleging it in a 
plea/>ta« darrein continuance 815 

8. The determination of an issue in law, or 
demurrer, is by the opinion of the judges 
of the court ; which is afterwards entered 
on record 817 

CHAPTER XXII. 

Of the Several Species of Trial. ..330 to 341 

1. Trial is the examination of the matter of 
fact put in issue 880 

2. The species of trials are, I. By the re- 
cord. II. By inspection. III. By certi- 
ficate. IV. By witnesses. V. By wager 
of battel. VI. By wager of law. VII. 

By jury 880 

8. Trial by the record is had, when the ex- 
istence of such record is the point in issue 880 
4. Trial by inspection or examination is 
had by the court, principally when the 
matter in issue is the evident object of 

the senses 331 

6. Trial by certificate is had in those cases 
where such certificate must have been 
conclusive to a jury 333 

6. Trial by witnesses (the regular method 
in the civil law) is only used on a writ 
of dower, when the death of the husband 

is in issue 33G 

7. Trial by wager of battel, in civil cases, 
is only had on a writ of right ; but, in 
lieu thereof, the tenant may have, at his 
option, the trial by the grand assise 336 

8. Trial by wager of law is only had, where 
the matter in issue may be supposed to 
have been privily transacted between 
the parties themselves, without the in- 
tervention of other witnesses 841 
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specific and extensive remedy than can 
be had in the courts of law : as, by carry- 
ing agreements into execution, staying 
waste or other injuries by injunction, 
directing the sale of encumbered lands, 
&c. IV. The true construction of secu- 
rities for money, by considering them 
merely as a pledge. V. The execution 
of trusts, or second uses, in a manner 
analogous to the law of legal es- 
tates: Page 486-440 

6. The proceedings in the court of Chan- 
eery (to which those in the Exchequer, 
ke. very nearly conform) are, I. Bill. 
II. Writ of wbpctna; and perhaps in- 
junction. IIL Process of contempt; 



viz., (ordinarily) attachment, attach- 
ment with proclamations, commission of 
rebellion, serjeant-at-arms, and seques- 
tration. IV. Appearance. V. Demurrer. 
VI. Plea, VII. Answer. VIII. Excep- 
tions; amendments.; cross, or supplemen- 
tal, bills, bills of revivor, interpleader, 
&o. IX. Replication. X. Issue. XI. 
Depositions taken upon interrogato- 
ries ; and subsequent publication there- 
of. XII. Hearing. XIII. Interlocutory 
decree; feigned issue, and trial; refer- 
ence to the master, and report; &o. 
XIV. Final decree. XV. Rehearing, 
or bill of review. XVL Appeal to par- 
liament Page 442-455 
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BOOK IV.*-0F PUBLIC WRONGS. 



CHAPTER I. 
Of the Nature of Crimes, and their 
Ptitishmknt Page 1 to 12 

1. In treating of public wrongs may be 
considered, I. The general nature of 
crime* and punishments. II. The per- 
sons capable of committing crimes. III. 
Their several degrees of guilt. IV. The 
several species of crimes, and their re- 
spective punishments. V. The means of 
prevention. VI. The method of punish- 
ment. - 1 

2. A crime, or misdemeanour, is an act com- 
mitted, or omitted, in violation of a 
public law, either forbidding or com- 
manding it 4 

S. Crimes are distinguished from civil 
injuries, in that they are a breach and 
violation of the public rights, due to the 
whole community, considered as a com- 
munity 6 

4. Punishments may be considered with 
regard to, I. The power, IL The end, 

III. The- measure, — of their infliction 7 

5. The power, or right, of inflicting human 
punishments, for natural crimes, or such 
as are mala in st, was by the law of 
nature vested in every individual ; but, 
by the fundamental contract of society, 
is now transferred to the sovereign 
power : in which also is vested, by the 
same contract, the right of punishing 
positive offences, or such as are mala 
prohibita 7 

6. The end of human punishments is to 
prevent future offences ; 1. By amending 
the offender himself. II. By deterring 
others through his example. III. By 
depriving him of the power to do future 
mischief 11 

7. The measure of human punishments 
must be determined by the wisdom of 
the sovereign power, and not by any 
uniform universal rule : though that wis- 
dom may be regulated, and assisted, by 
certain general, equitable principles 12 

CHAPTER II. 

Op the Person's capable of committing 
Crimes 20 to 33 

1. AU persons are capable of committing 
crimes, unless there be in them a defect 
of will; for, to constitute a legal crime, 
there must be both a vicious will and a 
vicious act 20 

2. The will does not concur with the act, 
I. Where there is a defect of understand- 
ing. II. Where no will is exerted. III. 
Where the act is constrained by force 
and violence 21 



3. A vicious will may therefore be wanting, 
in the cases of I. Infancy. II. Idiocy, or 
lunacy. III. Drunkenness; which doth 
not, however, excuse. IV. Misfortune. 
V. Ignorance, or mistake of fact. VL 
Compulsion, or necessity ; which is, 1st, 
that of civil subjection ; 2dly, that of 
duress per minas ; 8dly , that of choosing 
the least pernicious of two evils where 
one is unavoidable ; 4thly, that of want 
or hunger ; which is no legitimate ex- 
cuse Page 22-82 

4. The king, from his excellence and dig- 
nity, is also incapable of doing wrong.... 83 

CHAPTER IIL 

Op Principals and Accessories.. ...... ..31 to 87 

1. The different degrees of guilt in crimi- 
nals are, I. As principals. II. As acces- 
sories ~ 81 

2. A principal in a crime is, I. He who 
commits the fact. II. He who is pre- 
sent at, aiding, and abetting, the com- 
mission ... 84 

3. An accessory is he who doth not commit 
the fact, nor is present at the commis- 
sion, but is in some sort concerned there- 
in, either before or after 85 

4. Accessories can only be in petit treason, 
and felony : in high treason, and misde- 
meanours, all are principals 85 

5. An accessory before the fact is one who, 
being absent when the crime is committed, 
hath procured, counselled, or commanded 
another to commit it 36 

6. An accessory after the fact, is where 
a person, knowing a felony to have been 
committed, receives, relieves, comforts, 
or assists the felon. Such accessory is 
usually entitled to the benefit of clergy ; 
where the principal, and accessory be fore 
the fact, are excluded from it- 87 

CHAPTER IV. 

Of Offences against God and Religion... 

42 to 65 

1 . Crimes and misdemeanours, cognizable by 
the laws of England, are such as more 
immediately offend, I. God, and his holy 
religion. II. The law of nations. III. 
The king and his government. IV. The 
public, or commonwealth. V. Indivi- 
duals 42 

2. Crimes more immediately offending God 
and religion are, I. Apostasy. For which 
the penalty is incapacity, and imprison- 
ment. II. Heresy. Penalty for one spe- 
cies thereof: the same. III. Offences 
against the established church. — Either, 
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by reviling Its ordinance*. Penalties: 
una; deprivation ; imprisonment; fur- 
fciture — 4>r, by non -conformity to its 
worship: 1*1, through total irreligion. 
Penally : fine. :Mly, th rough Protectant 
dissenting. Penalty: *uspeu<led condition- 
ally) by the toleration art. 3*11 jr. through 
popery, either in professors of the popi*h 
religioa, pofnah rerusaai* convict, or !••>- 
pi*b priests. Peaaltie*: incapacity , double 
late* ; imprisonment ; fines . forfeiture* ; 
abjuration of the reaini ; judgment of 
felony, without clergy ; aad judgment of 
high treason. IV. Blasphemy. Penalty : 
int. tmt»ri»oament, end lorpotal puai*h- 
■ivoi V. Profane sweanag nnd cursing. 
Penalty: aae. or bt»uae of correct ion. 
VI. wttchcraA; or, At least, the prcteaca 
thereto. Peaalty: imprisonment, and 
pillory. VII. Religious inipo*ture*. Pe- 
nally : flu*, imprisonment, aad corporal 
.awaithment. \ III Simony. Penalties: 
forfeiture of double value; incapacity. 

IX. Hahhath- breaking. Penalty : fine. 

X. Drunkenness. Penalty: fine, or stock*. 

XI. Lewdness. Penalty**: fine; impri- 
sonment ; bouse of correction Page 43-a-*> 

CHAPTER V. 

Oi Orrtsns tdtissr rui L»w or Natio** 

Mi lo 73 

1. The U« of nation* is a ay stem of rules, 
dedueiM* by natural rea«oa. and esta- 
bliabed by universal consent, to regulate 
the intercourse between independent 
state* tA 

X. In England, the law of nations is adupt- 
td. in it* full e&tent, a* part of tht Uw 
of the land « 67 

I. tlffetire* sgain«t this Uw are principally 
iarideat to wh»«e atate* or Ballon* ; tut, 
when committed by pr»? Ate subject*, are 
then the object* <»f the nriniri|»*l taw t*7 

4. Crime* again*! the Uw i.f u*ti»u«. ani- 
madverted »n by the*.** • of Kngland, ere, 
I. Vtolatum of aafe-o.alu*-!*. II. In- 
fringrturnt of the right* of ambassador*. 
Penalty. ia both . arbitrary. III. Piracy. 
Peaalty: judgment of felony, without 
clergy CS-73 

CHAPTER VI. 
Or II t<i m Tur «••>«! 7lfo' r i 

1. Crime* and tui» demeanour* more pecu- 
liarly offr& Itng the king sa I hi* g><vera- 
taeat are, I High treason II. Fr|<tr.iee 
lajarious t.> the prerogative III /V.r- 
mmmrt. IV. (Kher mi»priti<n«i »nl ei>a* 
tewipt* ^ 74 

2. High tr***«»n m*T. a«*>-«rl.:.g !•» the »u- 
tate of P.dwsH III . ^ r«.nruiiff.|. 1 B? 
compaMing or imftgming thr ■!#••» H of the 
king. «r tpieen r»in«-»rt. or thrir eldr«t 
ana aad heir; d*mon«fr»ted *t •■ me «<vrrt 
act II |ly «i»Hting the king • rmj.i- 
atoa. hi* elleet <Uughter. «r the wtft* of 
aU elileat a-a III IU »«>nie overt nrt of 
levying war *g*iti»t the king in la* realm. 
IV By adb*rrf»r* i.> the king* enemies. 
V. Bj rimatartatttaf taw king* graat or 



privj seal. VI. Bjr counterfeiting the 
king's BMiner, or tmp«»rtiag cwuaterfeit 
monej. VII. By killiag the caaacw!l-r. 
treasurer, or king* justices, ia the exe- 
cution iti their office* Page 7 C *7 

3. High treaaoaa, created bjr tubsa^ueat 
statutes, are such as relate, I. To pa- 
pist*: as, the repeated defence of the 
pope's jurisdiction ; the coming from b*> 
yoad sea of a natural -bora popish priest . 
the renouncing of allegiance aad recon- 
ciliation to the pop*, or other foreign 
power. II. To the coinage or other sig- 
natures of the king: as, counterfeiting 
(or. importing and uttering counterfeit i 
foreign coin, here current ; forging the 
•iga -manual, privy signet, or privy eeal ; 
falsify ing. Ac. the current coin. II 1. 
To the Protestant succession ; as, corre- 
sponding with, or remitting money to, 
the late pretender's tons ; endeavouring 
to impede the succession; writing or 
printing in defence of any pretender's 
title, or in derogation of the act of settle- 
ment, or of the power of parliament to 
limit the descent of the crown *7-92 

4. The punishment of high treason, in 
males, is 'generally) to be, 1. Drawa. 
II. Hanged III. Kmbowellnl alive. IV. 
Beheaded V. <Juartere4. VI. The head 
sad «|uarters to be at the king's disposal. 
But, in treasons reUting to the coin, only 
to t»e drawn, aad banged till dead, fe- 
male*, in U'th cases, are to be drawa 
aad burned alive fc! 

CHAPTER VII. 

Or Prutvus Iwrsiors to tbs Kibo's Paa. 
B<««4T|Vt M 'Jiiol'Z 

1. Felon/ it that oienca which occasioas 
the toial forfeiture of Uads or goo>l* at 
common Uw: now usually also pna i sha M e 
with death, by haagiag; aalesa through 

t!.e benefit of clergjr *M 

2. Felonies injurioas to the king's prero- 
gative ,of which soma art withia, others 
without, clergy) are. I. Hucb as relate to 
the coin : a«, tht wilful uttering of comm- 
terfeit monej, 4c. : Mo which bead soma 
inferior mtsilemeaaours affecting the coin- 
age may be also referred. » II. Coa-ptr- 
ing or attempting to kill a privy eoaa- 
*rll«*r. III. Serving f«jreiga statea, or 
eali«tiag soldiers for foreign service. IV. 
Kmbetiliag the king's armour or Mores. 
V. Iieserti«»a fr<»m tht king's armiea, by 
land or sea t^-lfS 



< HAITER VIIL 

(»r Pntai ^tsi Kttto !!7 

1 Praemunire, in it* origiaal senae. it the 
offmre <»f a<ihrrtng t<* the tem|«*ral |->wer 
of the |»'|-e. in der<>ga:i<»a of the regal 
authority. |Vr.al*v : outlawry, forfett- 
ure. ar. 1 imprisonment- which hath 
• ,n«*e t*vn r»!cr» lol to «»me ^ffeaces of a 

d*nVr«-nt nature 1^1 

*J. Ain-i-.g thr** ar«*. I. loi|-<rting p>>|-.*h 

trinket* II ('•>ntri>>utir.g to the maia- 

| taaaaca of popish seminarian thr tad, or 
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popish priests in England. III. Molesting 
the possessors of abbey-lands. IV. Act- 
ing as broker in a usurious contract, for 
more than ten per cent. V. Obtaining any 
ptay of proceedings in suits for monopo- 
lies. VI. Obtaining an exclusive patent 
for gunpowder or arms. VII. Exertion 
of purveyance or pre-emption. VIII. 
Asserting a legislative authority in both 
or either house of parliament. IX. Send- 
ing any subject a prisoner beyond sea. 
X. Refusing the oaths of allegiance and 
supremacy. XI. Preaching, teaching, or 
adviaed speaking in defence of the right 
of any pretender to the crown, or in de- 
rogation of the power of parliament to 
limit the succession. XII. Treating of 
other matters, by the assembly of peers 
of Scotland, convened for electing their 
representatives in parliament. XIII. Un- 
warrantable undertakings by unlawful 
subscriptions to public funds .... Page 1 1 5-1 1 7 

CHAPTER IX. 

Of Ml8PRI8ION8 AND CONTEMPT8, AFFECT- 
UM the King and Government 119 to 126 

1. Misprisions and contempts are all such 
high offences as are under the degree of 
capital 119 

2. These are, I. Negative, in concealing 
what ought to be revealed. II. Positive, 
in committing what ought not to be 
done 119 

3. Negative misprisions are, I. Misprision 
of treason. Penalty: forfeiture and im- 
prisonment. II. Misprision of felony. 
Penalty: fine and imprisonment. III. 
Concealment of treasure trove. Penalty : 

fine and imprisonment 120-121 

4. Positive misprisions, or high misde- 
meanours and contempts, are, I. Maladmi- 
nistration of public trusts, which includes 
the crime of peculation. Usual penal- 
ties: banishment; fines; imprisonment; 
disability. II. Contempts against the 
king's prerogative. Penalty: fine and 
imprisonment. III. Contempts against 
his person and government. Penalty: 
fine, imprisonment, and infamous corpo- 
ral punishment. IV. Contempts against 
his title. Penalties: fine and imprison- 
ment ; or, fine and disability V. Con- 
tempts against his palaces, or courts of 
justice. Penalties : fine ; imprisonment ; 
corporal punishment ; loss of right hand ; 
forfeiture 121-126 

CHAPTER X. 

Or Offences against Public Justice.... 

127 to 141 

1. Crimes especially affecting the common- 
wealth are offences, I. Against the pub- 
lic justice. II. Against the public peace. 
III. Against the public trade. IV. 
Against the public health. V. Against 

the public police, or economy 127 

2. Offences against the public justice are, 
I. Embezzling, or vacating, records, and 
personating others in courts of justice. 
Penalty: judgment of felony, usually 



without clergy. II. Compelling prison- 
ers to become approvers. Penalty : judg- 
ment of felony. III. Obstructing the 
execution of process. IV. Escapes. V. 
Breach of prison. VI. Rescue. — Which 
four may (according to the circumstances) 
be either felonies, or misdemeanours pun- 
ishable by fine and imprisonment. VII. 
Returning from transportation. This is 
felony, without clergy. VIII. Taking re- 
wards to help one to his stolen goods. 
Penalty : the same as for the theft. IX. 
Receiving stolen goods. Penalties : trans- 
portation; fine; and imprisonment. X. 
Theftbote. XI. Common barretry, and 
suing in a feigned name. XII. Mainten- 
ance. XIII. Champerty. Penalty, in 
these four: fine and imprisonment. XIV. 
Compounding prosecutions on penal sta- 
tutes. Penalty: fine, pillory, and dis- 
ability. XV. Conspiracy; and threats of 
accusation in order to extort money, &c. 
Penalties : the villenous judgment ; fine ; 
imprisonment ; pillory ; whipping ; trans- 
portation. XVI. Perjury, and suborna- 
tion thereof. Penalties: infamy; impri- 
sonment ; fine, or pillory ; and sometimes 
transportation, or house of correction. 
XVII. Bribery. Penalty: fine, and im- 
prisonment. XVIII. Embracery. Pe- 
nalty: infamy, fine, and imprisonment. 
XIX. False verdict. Penalty : the judg- 
ment in attaint XX. Negligence of pub- 
lic officers, &c. Penalty: fine and for- 
feiture of the office. XXI. Oppression 
by the magistrates. XXII. Extortion of 
officers. Penalty, in both : imprisonment, 
fine, and sometimes forfeiture of the 
office 128-141 

CHAPTER XI. 

Of Offences against the Public Peace.... 

142 to 153 

1. Offences against the public peace are, 
I. Riotous assemblies to the number of 
twelve. II. Appearing armed, or hunt- 
ing, in disguise. III. Threatening, or 
demanding any valuable thing, by letter. 
All these are felonies, without clergy. 
IV. Destroying of turnpikes, &c. Penal- 
ties : whipping ; imprisonment ; judgment 
of felony, with and without clergy. V. 
Affrays. VI. Riots, routs, and unlawful 
assemblies. VII. Tumultuous petition- 
ing. VIII. Forcible entry and detainer. 
Penalty, in all four : fine, and imprison- 
ment. IX. Going unusually armed. Pe- 
nalty : forfeiture of arms, and imprison- 
ment. X. Spreading false news. Penal- 
ty : fine, and imprisonment. XI. Pre- 
tended prophecies. Penalties: fine; impri- 
sonment ; and forfeiture. XII. Challenges 
to fight. Penalty: fine, imprisonment, 
and sometimes forfeiture. XIII. Libels. 
Penalty: fine, imprisonment, and corporal 
punishment 142-158 

CHAPTER XII. 

Of Offences against Public Trade. ..154 to 160 
1. Offences against the public trade are, 
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I Owting Penalties- fine* ; forfeiture* : 
imprisonment ; !•••• of Irfl han«l . tran*- 
puri*ti»ti. ju lrf!n*nl of felony II. 

ttmuffjclmjr penalties fln#-». 1«»«* of 
fowl*, jo'lfftwcnt <»f felony, without clef* 
jj. 111. Fraudulent tiankruptcy. Pe- 
nalty . ju-lgmmt of fel..n\. without clergrjr. 
IV. I'*ury Penalty : fine ami i m pri *ou- 
Blent. V ('netting Penalties; fine; 
lmpri*<*nment . |>i!I>»rT ; tumor**!, whip- 
ping, it other c<.rj«.ral punishment ; 
transportation VI forestalling. VII. 
Kegratuif VIII. Unending. Penal- 
ties, for all three: lo«* of giM«|« . fine; 
imprtfemment ; priory. IX. Monopolies, 
•ml r>oihinallon« l»» rai*c the price uf 
comniw*liti«*« Penalties nne« : imprison* 
Men ( , |>ill«>rjr . !••■■ "f car ; «»f*tt»v . ami, 
•ometime*. ihr }»aiii* «if prmriHmtr*. X. 
Eierrismg ft trade, not having *erve«| a* 
apprentice penalty fine XI Trane- 
nurting, ur residing atiro*.|. of »r*ifi'-frt. 
Penalties fine. im|<rt*oiiment , forfeiture: 
inrap* u j . becoming aliens Page \!>i-\0* 

CilAPTKK Mil. 
Or Otri*«-r« »«hiwt Tiir pium- llrum. 

Aftt* HMI««T THK I'lllH I'lttM'! <•• 

C«ii«ii«i P'.J ii» 17*> 

1. IKfrmr* <lgiin*t the pu» lie hf*l'h are. 
I I ireful in* v in tn»ie >>f the plague **r 
of i|iiirtri'tii«*. I'rii^lfir*. « lii| i ifitf ; 
JU'lgfii • |;t .if frlofiT. with and WlfholH 

clergv. II >n;mg unwholesome provi- 
sions IVu •]: it ■ amercement . pillory: 
fine; iMi|iV.*"iirtirn' : *t>Mirati>n i»f the 

town " l».l-If»2 

3. (Mruot «i;4iii«i the |«uMie p..'.:<*e w.n>i 
econoint. -r -|..n. ♦••*»« order of the king- 
dom, arc I T*io«e ri lvitig to clandestine 
and irn,:-;'*r mini* ,;•-• l\n%!M.-« judg- 
inent of !«■!■ 113. with and without «-lcrgy. 
II. Higamy or iBvec | rot,«*rly |~'ttg*my. 
|Vn*lt| judgment .if f« I »n\ III Wan- 
dering, hy »>!-lierw «r ui%i liters l\ He- 
matmn,; in l.ngland lit t.g%|tith«, or 
being in their fellowship ot.e month. 
|h»tb these are felonies, without clergy. 
V t'omm-n nuisance* 1st. hy annoy- 
ance* or |'ur|»rr»tiire« in htghw%is, bridg- 
es, an I river*. Jdly. h» ol?.-u*i««* tr»<!e« 
•n«l tnttiufarturv* . Z'My, >*y «l.*'-r<lerlr 
hou*e* llhly. lit lt>tterie«: t'-lhlr. ht 
€**i*v . ••thlt. ••» 6re«..rk» Tihlj. I>y 
•wie**ln>| |unK 1'eiialtt. in all fine. 
fMhly. I»t r«twim«»n ar^Mtrif I'rnaltv : 
the riifkitif <«t<»«. I \ I |>l!fne*«. <li»- 
or-lrr. MgrAii.T tn-l inr..rriffit-U r- ftirrj. 
fenaltir* im|>ri««>tirn»rit . whit fine J't'lf- 
■tent of f. 1 -iij VII l.naury 111 li«t 
|Vto«h> >ti»- reri.<n«rt XIII •■-«-■ ir./ 
l*enalu«-« to (entlrm«»n. fttn-« . t.. ti.^r*. 
fttte an I ii!i|>ri«*'nmenl . to < u*%\ \ug ^ «f:ir». 
I*r«. ftnr infarMT. an*l 'he . ..r|- r«I j ^m« 
•f f*riurT 1\ Iir«tr«.i iftjr the fame. 
I*e»»!«ir« f nr« . an«l r« r|->r«! |'.n«»h 

fAent i«: i:.% 

<n\i'Ti:ii xiv 

Of llnvif-tur IT»* !•• 2<n i 

1 Ma** especially afertinr i B '|itt*lualt 



are. I. Aeaio*t their perwima II \r»in*t 
their habitation*. III. Agrain*t their je»>- 
l^rty r*f» 17* 

•. ('rime* ajrain«t the |*er*on» of m lm lu»l« 
are, I. Hy homtrnle. or «ie*lr»ninf life 
II. Ily other r or |K»ral injur le* 1 77 

:t lloiuirfle i«. I Juatiiahle. II Kirma- 
t.le. Ill Kelonioiia IT* 

4. Ilotniri'le U juMinahle. I. By t.ee«—«ry. 
an«l romman't of law. II Hy pern t*«i a 
of law : l«i. for the furtherance of |-u»«li' 
ju«tii*e; "i'lly. fur prevention of *«»a*e f*-r- 
rthle fel<>ny 179 

ll«iiniei«ie i« etru«ahle. I /'er uf ffMNi*. 
or hy mi«a>Uenlure. II. Sr 4'''H'i*+.i--, 
or *elf «lefenre. hy (*hanre-me«lley Pe- 
nally, in tmih: forfeiture of e.—U. which 
however i* | anli*ne*l of course - 1*2 

0. Felonitiu* hotniritle i* the killing of a 
human rreaiurw without ju*tinrati>n or 
eiru*e Thi* l«. t. KllUng one • »elf. 

II Killing another )«« 

7. Killtne one* nelf. fir •elftnurrler. i« where 
one >le!it>erafely. or hy any unlawful ma- 
li<*iou« an. put* an end to hi* own life. 
Thi« i* ftl>.ny ; puni«he*l by ifn>"*r.inj -u* 
hurial. an<l fi-rfetture of ip^**!* an«l rhai- 
lel* If 

H Kill. ti/ another i«. I Maaalauehter. II. 
Munler 1'JM 

I*. Man«lanehter 1* the unlawful killine of 
another, without malice, eiprr** or im- 
plie«|. Thi* i» either. I. Voluntary. ur**n 
a ft».il.ii he*t. II. Involuntary , in the 
comnii*»ion of mmr unlawful act. Rmh 
are frl> ny. hut within clergy ; eicept in 
the ra»«- of MaM.ine ' IV I 

1«» Munler i* when a per*«n of •<>tm*l nve- 
n.ory an<l «li«crrtt-.n unlawfully ki'.lrth 
ant rrvM>naMe creature, in t'eine ACr| 
tinier flie kine'« |-e*ce ; with malire af- re- 
thxueht. either etf reM or implied Thi* 
!• felony, without c % er$} ; puniahe*! with 
■ |>ee«ly <leath. *nl haneing in rka;n» of 
•|iMr«-iion - 1>| 

II. Petit lreiM>n l»eine an aeera« *te*l 
•|i-jre» of mur>ler< i» where the *«>rt*nt 
ki!!« ht* ma«(er. the wife her hu*^nl. 
or the ecc!c«:»»fie hi* •tlperior Penalty 
in men. to he «lrawn an*l h«nev-| . in 
women, to lie «!rawn ami hurne«l ^ 2«(S 

ril.ll*TKR XV 

1 »r orrt *rt* «o«i**t mi !*■«**!*• «.r N- 

l»l«lt't •!.• *j»** to 2l> 

1. (>ime« a Feline the person* of imlivi- 
tlual*. hy other c«irp*iral injurie* n-*t 
an<<.iiti«ine «•• h"mic|i|r. are, I Mai'm; 
art<l *)•■■ ■!.- "»tne at another Pen***!*** 
tn*- . imj »:• T.»nrti» . jirlfment ««f f* ' «ty. 
«j|'h>.i«? eterei II l-nil |«> %>-\\ t *i #1. 

an*l m*m»^e --r <lrn!ement. • f an !;*■:»•-•• 
which i« fel<>n« »!•••. *tealitir an I le 
fl weeme . r m*rryine. any i»min •- 1 i' I 
Uti-ier the %fr • ( *itteen year* f- t w l .i*h 
tf-.e p*h-%''« i« ifijrt*t>nment. ffie an I 
1«mf '\ry 'i-rffiture of her lan-l* 111. 
Hit" *f* I *!••• rarnal kno«!r-l.*«> . f a 
w .fr. if. •}.!!! un-lrr the aee ..f ten um 
)\ HuferM. with man nr hewt " BoCa 
theee are ftlunnra, wiimant eWtfj. ▼. 



Digitized by 



Google 



ANALYSIS OP BOOK IV. 



xvii 



Assault VI. Battery ; especially of cler- 
gymen. VIL Wounding. Penalties, in 
all three : fine ; imprisonment ; and other 
corporal punishment. VIII. False im- 
prisonment. Penalties: fine; imprison- 
ment; and (in some atrocious cases) 
the pains of prstmunire, and incapacity 
of office or pardon. IX. Kidnapping, or 
forcibly stealing away the king's sub- 
jects. Penalty: fine; imprisonment; 
and pillory Page 206-219 

CHAPTER XVI. 

Oep Offences against the Habitations of 

Individuals 220 to 222 

1 Crimes affecting the habitations of indi- 
viduals are, I. Arson. II. Burglary 220 

2. Arson is the malicious and wilful burn- 
ing of the house, or out-house, of an- 
other man. This is felony; in some 
cases within, in others without, clergy ... 220 

&- Burglary is the breaking and entering, 
"by night, into a mansion-house, with 
Intent to commit a felony. This is fe- 
lony, without clergy 222 

CHAPTER XVII. 

^» OFFENCES AGAINST PRIVATE PROPERTY.. 

229 to 247 
* - ^Crimes affecting the private property of 
individuals are, I. Larceny. II. Mali- 

cious mischief. III. Forgery 229 

*• Larceny is, L Simple. II. Mixed, or 

compound 229 

*- Simple larceny is the felonious taking, 
and carrying away, of the personal 
goods of another. And it is, L Grand 
larceny ; being above the value of 
twelvepence. Which is felony ; in some 
eases within, in others without, clergy. 
IL Petit larceny ; to the value of twelve- 
pence or under. Which is also felony, 
but not capital; being punished with 

whipping, or transportation 229 

4. Mixed, or compound, larceny, is that 
wherein the taking is accompanied with 
the aggravation of being, I. From the 

house. IL From the person 289 

6- Larcenies from the house, by day or 
night, are felonies without clergy, when 
they are, L Larcenies, above twelve- 
pence, from a church ; — or by breaking 
a tent or booth in a market or fair, by 
day or night, the owner or his family 
being therein ; — or by breaking a dwell- 
ing-house by day, any person being 
therein; — or from a dwelling-house by 
day, without breaking, any person 
therein being put in fear; — or from a 
dwelling-house by night, without break- 
ing, the owner or his family being 
therein, and put in fear. II. Larce- 
nies of five shillings, by breaking the 
dwelling-house, shop, or warehouse, 
by day, though no person be therein ; 
or by privately stealing in any shop, 
warehouse, coach-house, or stable, by 
day or night, without breaking, and 
though no person be therein. IIL 
Larcenies, of forty shillings, from a 
Vol. IL— B 



dwelling-house or its out-houses, without 
breaking, and though no person be 
therein M Page 289 

6. Larceny from the person is, I. By pri- 
vately stealing from the person of an- 
other, above the value of twelvepence. 
II. By robbery; or the felonious and 
forcible taking, from the person of an- 
other, goods or money of any value, 
by putting him in fear. These are both 
felonies without clergy. An attempt to 
rob is also felony 241 

7. Malicious mischief, by destroying dikes, 
goods, cattle, ships, garments, fish- 
ponds, trees, woods, churches, chapels, 
meeting-houses, houses, out -houses, 
corn, hay, straw, sea or river banks, 
hop-binds, coal-mines, (or engines there- 
unto belonging,) or any fences for en- 
closures by act of parliament, is felony, 
and, in most cases, without benefit of 
clergy 248 

8. Forgery is the fraudulent making or 
alteration of a writing, in prejudice of 
another's right. Penalties : fine ; impri- 
sonment ; pillory ; loss of nose and ears ; 
forfeiture ; judgment of felony, without 
clergy 247 

CHAPTER XVIIL 

Of the Means of preventing Offences... 

251 to 256 

1. Crimes and misdemeanours may be pre- 
vented by compelling suspected persons 
to give security: which is effected by 
binding them in a conditional recogni- 
zance to the king, taken in court, or by 

a magistrate out of court 251 

2. These recognizances may be conditioned, 
L To keep the peace. II. To be of the 
good behaviour 252 

8. They may be taken by any justice or 
conservator of the peace, at his own dis- 
cretion ; or at the request of such as are 
entitled to demand the same 258 

4. All persons, who have given sufficient 
cause to apprehend an intended breach 
of the peace, may be bound over to keep 
the peace ; and all those that be not of 
good fame may be bound to the good 
behaviour; and may, upon refusal in 
either case, be committed to gaol. 256 

CHAPTER XIX. 

Of Courts of a Criminal Jurisdiction... 

258 to 277 

1. In the method of punishment may be 
considered, I. The several courts of cri- 
minal jurisdiction. II. The several pro- 
ceedings therein 258 

2. The criminal courts are, I. Those of a 
public and general jurisdiction through- 
out the realm. II. Those of a private 
and special jurisdiction 258 

8. Public criminal courts are, I. The high 
court of parliament; which proceeds 
by impeachment. II. The court of the 
lord high steward ; and the court of the 
king in full parliament : for the trial of 
capitally-indicted peers. IIL The court 
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CHAPTER XXV. 

Of Arraignment, and its Incidents 

Page 821-831 

1. Arraignment is the calling of the pri- 
soner to the bar of the court, to answer 
the matter of the indictment 821 

2. Incident hereunto are, I. The standing 
mute of the prisoner ; for which, in petit 
treason, and felonies of death, he Bhall 
undergo the peine forte el dure. II. His 
confession: which is either simple ; or by 
way of approvement 824-831 

CHAPTER XXVI. 

Of Plra, and Issue 882to341 

X. The pleas or defensive matter alleged by 
the prisoner, may be, I. A plea to the 
jurisdiction. II. A demurrer in point of 
law. III. A plea in abatement. IV. A 
fpecial plea in bar: which is, 1st, autre- 
fois acquit ; 2dly, autrefois convict ; 8dly, 
avtrtfoits attaint; 4thly, a pardon. V. 

The general issue, not guilty 332-841 

1 Hereupon issue is joined by the clerk of 
the arraigns on behalf of the king 841 

CHAPTER XXVII. 

0? Trial, and Conyiction 842 to 363 

1. Trials of offences, by the laws of Eng- 
land, were and are, I. By ordeal, of either 
fire or water. II. By the corsned. Both 
these have been long abolished. III. By 
battel, in appeals and approvements. IV. 
By the peers of Great Britain. V. By 
W 842-349 

2. The method and process of trial by jury 
is, I. The impanelling of the jury. II. 
Challenges: 1st, for cause; 2dly, pe- 
remptory. III. Tales de circumstantibus. 
IV. The oath of the jury. V. The evi- 
dence. VI. The verdict, either general 

or special 850-361 

3. Conviction is when the prisoner pleads, 
or is found, guilty : whereupon, in felo- 
nies, the prosecutor is entitled to, I. 
His expenses. II. Restitution of his 
goods 361-363 

CHAPTER XXVIII. 

Oithi Benefit op Cleroy 865 to 374 

1- Clergy, or the benefit thereof, was ori- 
ginally derived from the usurped juris- 
diction of the popish ecclesiastics; but 
b*th since been new-modelled by several 

* u ?Mes 365 

- "is an exemption of the clergy from any 
o'ner secular punishment for felony 
*han imprisonment for a year, at the 
court's discretion ; and it is extended 
Jj«wise, absolutely, to lay peers, for the 
J* 8 * offence ; and to all lay commoners, 
'or the first offence also, upon condition 
of branding, imprisonment, or transporta- 

, *?*• - 371 

•• All felonies are entitled to the benefit of 
c * tt t7, except such as are now ousted by 
Particular statutes 372 



4. Felons, on receiving the benefit of clergy, 
(though they forfeit their goods to the 
crown,) are discharged of all clergyable 
felonies before committed and restored 
in all capacities and credits Page 374 

CHAPTER XXIX. 

Of Judgment, and its Consequences 

875 to 889 

1. Judgment (unless any matter be offered 
in arrest tnereof) follows upon convic- 
tion; being the pronouncing of that pun- 
ishment which is expressly ordained by 
law 875 

2. Attainder of a criminal is the immediate 
consequence, I. Of having judgment of 
death pronounced upon him. II. Of 
outlawry for a capital offence 380 

3. The consequences of attainder are, I. 
Forfeiture to the king. II. Corruption 

of blood 881 

4. Forfeiture to the king is, I. Of real 
estates, upon attainder: — in high-trea- 
son, absolutely, till the death of the late 
pretender's sons; — in felonies, for the 
king's year, day, and waste ; — in mispri- 
sion of treason, assaults on a judge, or 
battery sitting the courts ; during the life 
of the offender. II. Of personal estates, 
upon conviction ; in all treason, mispri- 
sion of treason, felony, excusable homi- 
cide, petit larceny, standing mute upon 
arraignment, the above-named contempts 

of the king's courts, and flight 381-888 

5. Corruption of blood is an utter extinc- 
tion of all inheritable quality therein: 
so that, after the king's forfeiture is first 
satisfied, the criminal's lands escheat to 
the lord of the fee; and he can never 
afterwards inherit, be inherited, or 
have any inheritance derived through 
him 888-889 

CHAPTER XXX. 

Or Reversal of Judgment 390 to 392 

1. Judgments, and their consequences, may 
be avoided, I. By falsifying, or reversing, 
the attainder. II. By reprieve, or par- 
don 390 

2. Attainders may be falsified, or reversed, 

I. Without a writ of error; for matter 
dehors the record. II. By writ of error ; 
for mistakes in the judgment, or record. 
III. By act of parliament; for fa- 
vour 390-892 

3. When an outlawry is reversed, the party 
is restored to the same plight as if 
he had appeared upon the capias. 
When a judgment on conviction is re- 
versed, the party stands as if never 
accused 892 

CHAPTER XXXI. 

Of Reprieve and Pardon 894 to 898 

1. A reprieve is a temporary suspension 
of the judgment, I. Ex arbitrio judkis. 

II. Ex necessitate legis; for pregnancy, 
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CHAPTER I. 



OF THE REDRESS OF PRIVATE WRONGS BY THE MERE 
ACT OF THE PARTIES. 

At the opening of these commentaries, (a) municipal law was in general 
defined to be, " a rule of civil conduct, prescribed by the supreme power in a 
state, commanding what is right, and prohibiting what is wrong, (b) From 
hence therefore it followed, that tho primary objects of the law are the esta- 
blishment of rights, and the prohibition of wrongs. And this occasioned(<?) the 
distribution of these collections into two general heads; under the former of 
which we have already considered the rights that were defined and established, 
and under the latter are now to consider the wrongs that are forbidden and 
redi eased, by the laws of England. 

♦In the prosecution of the first of these inquiries, we distinguished p^ 2 
rights into two sorts : first, such as concern, or are annexed to, the per- *- 
sons of men, and are then called jura personarum, or the rights of persons; which, 
together with the means of acquiring and losing them, composed the first book 
of these commentaries : and secondly, such as a man may acquire over external 
objects, or things unconnected with his person, which are called jura rerum, or 
the rights of things : and these, with the means of transferring them from man 
to man, were the subject of the second book. I am now therefore to proceed 
to the consideration of wrongs ; which for the most part convey to us an idea 
merely negative, as being nothing else but a privation of right. For which 
reason it was necessary, that before we entered at all into the discussion of 
wrongs, we should entertain a clear and distinct notion of rights : the contem- 
plation of what is jus being necessarily prior to what may be termed injuria f 
and the definition of fas precedent to that of nefas. 

Wrongs are divisible into two sorts or species: private wrongs and public 
wrongs. The former are an infringement or privation of the private or civil 
rights belonging to individuals, considered as individuals; and are thereupon 
frequently termed civil injuries : the latter are a breach and violation of publio 
rights and duties, which affect the whole community, considered as a com- 
munity ; and are distinguished by the harsher appellation of crimes and misde- 

(■) Imrod. * 2. (•) Book i. ch. 1. 

(*> Sanctio justa, jubens htmesfa, ft prohibens contrarii. 
Gc 11. Philiyp. 12.1 Bract /. 1, c 3. 

l l imagine this to be a misquotation of the following passage: — "Est enim lex nihil 
aliud, nisi recta et a numine Deoruin tracta ratio, imperans honesta, prohibens contraria.'* 
Phil. xi. 12. — Coleridge. 

Vol. IL— I I 
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Chap. 1.] PRIVATE WRONGS. 4 

can it be in fact, taken away by the law of society. In the English law par- 
ticularly it is held an excuse for breaches of the peace, nay, even for homicide 
itself: but care must be taken that the resistance does not exceed the bounds 
of mere defence and prevention : for then the defender would himself become 
an aggressor. 

II. Recaption or reprisal is another species of remedy by the mere act of the 
party injured. This happens when any one hath deprived another of his pro-,* 
perty in goods or chattels personal, or wrongfully detains one's wife, child, or 
servant : in which case the owner of the goods, and the husband, parent, or 
master, may lawfully claim and retake them wherever he happens to find them, 
so it be not in a riotous manner, or attended with a breacn of the peace.(^) 
The reason for this is obvious ; since it may frequently happen that tho owner 
may have this only opportunity of doing himself justice : his goods may be 
afterwards conveyed away or destroyed ; and his wife, children, or servants 
concealed or carried out of his reach ; if he had no speedier remedy than the 
ordinary process of law. If therefore he can so contrive it as to gain possession 
of his property again without force or terror, the law favours and will justify 
his proceeding. But as the public peace is a superior consideration to any one 
man's private property ; and as, if individuals were once allowed to use private 
force as a remedy for private injuries, all social justice must cease, the strong 
would give law to the weak, and every man would revert to a state of nature; 
for these reasons it is provided that this natural right of recaption *shail r ^» 
never be exerted where such exertion must occasion strife and bodily con- *- 
tention, or endanger the peace of society. If, for instance, my horse is taken 
away, and I find him in a common, a fair, or a public inn, I may lawfully seize 
him to my own use; but I cannot justify breaking open a private stable, or 
entering on the grounds of a third person, to take him, except he be feloniously 
stolen ;(/) but must ha^fe recourse to an action at law.* 

III. As recaption is a remedy given to the party himself for an injury to his 
personal property, so, thirdly, a remedy of the same kind for injuries to real 
property is by entry on lands and tenements when another person without any 
right has taken possession thereof. 4 This depends in some measure on like 

(•) 3 hut. 184. Hal. Anal. * 4S. (f) 2 Roll. Kep. 65, 56, 208. 2 Roll. Abr. 566, 666. 

8 In the case of personal property improperly detained or taken away, it may be re- 
taken from the house and custody of the wrong-doer, even without a previous request ; 
but, unless it was seized or attempted to be seized forcibly, the owner cannot justify 
doing any thing more than gently laying his hands on the wrong-doer in order to recover 
it, (8 T. R. 78. 2 Roll. Abr. 56, ft)8. 2 Roll. Abr. 565, pi. 50. 2 Leonard 302. Selw. N. 
P. tit. Assault and Battery ;) nor can he without leave enter the door of a third person, 
not privy to the wrongful detainer, to take his goods therefrom. 2 Roll. Abr. 55, 56, 308. 
2 Roll. Abr. 565, I. pi. 2. Bac. Abr. Trespass, F.— Chitty. 

If the possession of one's property be held by another, the owner may take posses- 
sion if he can do so without tumult and riot or breach of the peace ; but he has no 
right to use unreasonable violence. Davis vs. Whitridge, 2 Strobh. 232. 

The owner of personal property left in the possession of a third person may by his 
own act repossess himself of such property, though it be taken from the possession of 
such third person by virtue of a writ of replevin ; and the plaintiff in the replevin can- 
not maintain trespass against him. Spencer vs. McGowen, 13 Wend. 256. ()ne whose 
chattel has been wrongfully taken from him may enter upon the land of the taker for 
the purpose of retaking it, without subjecting himself even to nominal damages. 
Chambers vs. Bedell, 2 Watts & Serg. 225. — Sharswood. 

* With respect to land and houses also, resumption of possession by the mere act of 
the party is frequently allowed. Thus, if a tenant omit at the expiration of his tenancy 
to deliver up possession, the landlord may legally, in his absence, break open the outer 
door and resume possession, though some articles of furniture remain therein ; and, if 
the landlord put his cattle on the land, and the tenant distrain them as damage-feasant, 
he maybe sued. 1 Bing. R. 158. 7 T. R. 431, 432. 1 Price R. 53. And. 109. 6 Taunt. 
202. If the landlord, in resuming possession, be guilty of a forcible entry with strong 
hand, or other illegal breach of the peace, he will be liable to an indictment. 7 T. R. 
432. 3 T. R. 295. 6 Taunt. 202. 8 T. R. 364, 403. But the circumstance of the owner 
of property using too much force in regaining possession, but taking care to avoid per- 
sonal injury to the party resisting, will not enable the latter to sue him. See cases in 

3 
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Chap. 1.] PRIVATE WRONGS. 6 

are of daily convenience and use, require an immediate remedy, and cannot wait 
for the slow progress of the ordinary forms of justice. 

Y. A fifth case in which the law allows a man to bo his own avenger, or to 
minister redress to himself, is that of distraining cattle or goods for the non- 
payment of rent, or other duties ;• or distraining another's cattle damage-feasant, 

•As to distresses in general, see Gilbert on Distresses, by Hunt; Bradley on Dist.; 
Com. Dig. Distress ; Bac. Abr. Distress ; Vin. Abr. Distress ; 2 Saunders, index, Distress ; 
Wilkinson on Replevin. As the law allows a creditor to arrest the person of his debtor 
as a security for his being forthcoming at the determination of the suit, so in certain 
cases it permits a landlord to distrain for arrears of rent, in order to compel the payment 
of it. It is laid down that the remedy for recovery of rent by way of distress was 
derived from the civil law ; for anciently, in the feudal law, the neglect to attend at the 
lord's courts, or not doing feudal service, was a forfeiture of the estate ; but these feudal 
forfeitures were afterwards turned into distresses according to the pignotary method of 
the civil law; that is, the land let out to the tenant is hypothecated, or as a pledge in 
his hands, to answer the rent agreed to be paid to the landlord ; and the whole profits 
arising from the land are liable to the lord's seizure for the pavment and satisfaction of 
it. Gilb. Dist. 2. Gilb. Rents, 3. Bacon on Govt. 77. Vigillius, 257, 271, 326. Crorap. 
Int. 9. 2 New R. 224. The distress could not at commoaiaw, before the stat. 2 W. and 
M. c. 5, be sold, but could only be impounded and detained, in order to induce the 
tenant to perform the feudal service. Distresses, therefore, were at common law only 
allowed when the relation of landlord and tenant subsisted, and when, consequently, 
there remained feudal service to be performed ; and hence the necessity at the present 
day that the landlord distraining should, at the time of the distress, be entitled to the 
legal reversion ; and hence the consequence that if a landlord, after rent has become due, 
and before payment, conveys his legal estate to another, he cannot distrain, (Gilb. Action 
Debt, 411. Bro. Debt, pi. 93. Vaughan, 40. Bac. Abr. Distress, A.:) and, for the same 
reason, it is necessary to aver in an avowry and cognizance that at the time of the dis- 
tress the tenancy subsisted. The common law was altered, as far as regards tenants 
holding over, by the 8 Anne, c. 14, which provided that if a person retain possession of 
the estate after the expiration of his tenancy, the landlord, if his interest continue, may 
distrain within six months. Before this statute it was usual, and still may be expedient, 
to provide that the last half-year's rent shall be paid at a day prior to the determination 
of the lease, so as to enable the landlord to distrain before the removal of the tenant. 
Co. Litt. 47, b. If by agreement or custom the tenant has an away-going crop, and right 
to hold over to clear the same, the landlord may, during such excrescence of the term, 
distrain at common law. 1 lien. Bla. 8. So the 11 Geo. II. c. 19, s. 8 enables a landlord 
to distrain for double rent if a tenant do not deliver up possession after the expiration 
of his own notice to quit, by which he incurs double rent so long as he holds over. 
When a lessor has not the legal estate or reversion, he should reserve a power to dis- 
train, which will entitle him to do so. Co. Litt. 47, a. 5 Co. 3. But though the prin- 
cipal object of a distress was to compel the performance of feudal services, and, conse- 
quently, if rent be reserved on a letting merely of personal property, no distress can be 
taken, (5 Co. 17. 3 Wils. 27,) yet a distress may be made for rent of a ready-furnished 
house or lodging, because it is then considered that the rent issues out of the principal, 
— the real property demised. 2 New Rep. 224. 

Accepting a note of hand and giving a receipt for the rent does not, till payment, 
preclude the landlord from distraining ; and so if the landlord accept a bond ; but a 
judgment obtained on either of such instruments would preclude the right of distress. 
See Bull. N. P. 182. An agreement to take interest on rent in arrear does not take 
away the right of distress. 2 Chit. R. 245. Where there are rents for which the party 
cannot distrain, although he may have an assize, yet remedy may be had in equity. Per 
Comyns, B., Exch. Trin. 5 & 6 Geo. II. 1 Selw. N. P. 6 ed. 073. 

To entitle a person to distrain for non-payment of money, it must be due under a 
demise, and for rent fixed and certain in its nature ; and therefore, if a person be let into 
possession under an agreement for a lease which does not contain words of immediate 
demise, no distress can be made, unless from a previous payment of rent or other circum- 
stance a tenancy from year to year can be inferred; and the only remedy is by action for 
use and occupation. 2 Taunt. 148. 5 B. & A. 322. 13 East, 19. So, as lord Coke quaintly 
says. (Co. Litt. 96, a.,) it is a maxim in law that no distress can be taken for any services 
that are not put into certainty nor can be reduced to any certainty, for id certum est quod 
rertum reddi potest, but yet in some cases there may be a certainty in uncertainty. There- 
fore, if a man hold land, paying so much per acre, although in the terms of the demise 
the number of acres be not fixed, the lord may distrain, (Vin. Abr. Distress, E. See 
form of avowry, 3 Chitty on PI. 4th edit. 1051 ;) but where an estate has been let without 
in any way fixing the amount of rent, the only remedy is by action. — Chitty. 
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that i«. lining ilnmnift* «»r tr***p:i»**iiiir iijnui hi* laml Tin* lonm-r intrnticd 
tin- U'lii'iti n| luMi|l'»ni», t«» pivvriit truant* frinii ^Trliii«: nr w it Intra* in£ tl 

I'rtfi'tn l.i liln prrjll'lli •■ . tin' lat tiT UH-Ull^ iP'lll I In* liri'tv-lt \ nf tin* tiling ifc 

mm it iiii^lit i»(lu*rw i»«« U> iiu|NH«.«iMt* ui a luturr t mi«- !•» a*« rituiii »li"M'ca 
tin*** urn- tiiut (-i»!iiiuiitf«| tl»f trv*pa»» «»r iluiiiii^iv 

An tin- l:iw • •! ili*trr*»i'* i* a |mint «»l ijrvat u*«* ami i nii*i»ipiriiri*. I *hall r 
Hnii-r it with Mum* iiimiiti m-** : hy iii<|iiiriii^. lir*t. l<-r \i hat mjurii ■* a «lmti 
may U> laki-n . •m««h..|i\ . m hut lliing may U> <n<«trainr<l . ami thiplly . tin* mail 

• it taking. tli«|Mi«ni^ #i|. ami av"i<|iiii; •ii-tn—" ««■•• 

I Ai*« I hr«t it i* in* •■•»»ar\ t» pri-miM- tliat a ■li*tP"**. . ■ *l**tnrtt-, i« thi- tak 
u |*i p-»i».il • liatti-i tuit "I lh*' | ■••«•*«•*«• imi of tin* wniii.'i|«M'r ml" tin- < uMi»ly 
tin- |»arty Miiuri'i, t«i j.p« un- a *af i*I:h-Iii»ii l«»r thrun<iii; i « •iitiml !■ ■! 1. 1 
iih»*1 u-u.il iiijurv l<»r hIih h a ili-tn-** may In- taki-n i* that • •! m«n payment 
niit It wu* iil«rr\fi| in tin* t'lrini-r ImniU. /. that ili*iiv»«i-* \ii-p- im pirn! 
tin- i iniiiip'ii law In i-\i-r\ r> nf •#/»». t , anil l-\ paitii ui:ir I •■»• I Aati'Ui to T 
rA.ir ;# » a.*" ; Imt n«»t In t»*t.**»l till tin* *tatufi- I lim II «■ J 1 * r\tt mhnl 
Ktiiu* rvmnly in all n-nl* aliki-. ami t hi- n-hy in •-?!■■■ t al« >li^ln-il all mat* rial ■ 
tun tioti I'l'tMft'ii tliiin So that im»*a Hr may lay it il'-un a- a uiiivt-r*al p 
.-. - i i|iii a . •that a • li*tn-*N may U- tak«-ti l«»r any kiml «•! ivni m :irr»ar; 
' J ilftaiuiii^ wlirn-i't U-\Mi|ii tin* ilay ••!' pay im-nt i* an injury !•• Iiim tha 
iMititlol tn ri«*i\i- it : "J K«»r hr^li'i tin^ in ■!•! *u:t at tin* Inpl"* i-ntirt.il 
ntlirr ii-rtaifi |M-n»»'nal *i-i\ni\ m tin- l*>nl max *i i — t rain •■! i ••riuii«ni n.'ht. 
Fur aiui'i'i I'liH'iit* in » • ••urt-li'i-t a ii»-t r»--- may I*- h:i<) <>t i **iiiiii* iii ri^lit ; 
ii-it |nr aiui-pi-im-nt-* in a i niirt hapm. uitlimit a "|m-. i.ii |in—i ri|iiinii (*• Hair 
it /• i 4 Aipitliir injury I>t ulinh ili*tn-*«M-«. in.i\ U takni i" » In n- a B 
lin«l^ U-a^t- nl a -trails r u a lull- n hi; ll » hi* :?piiiii<l« ./iii*.././* •/.•/.«. ;r.f ; thai 
lining; him hurl nr ilama^i- hv trvailiii^ ilmtii hi- ^m»» ««r tin- lik*- . in w|, 
ia-«- tin* nwinT "t I hi- «ul may ili-tniin t In in till «af :«l»i-f imi U- iii.i«i«- him 
thr injury hr ha* tln-nhy *u-taiin a «l. •'». La-tl\ . l'<>r *r\ • ral iliitii-* an*l |H a iial 
inllii ti-«l \'\ »»|H'i lal ait* ui |>arliutitt lit. < a* Jur a-»* — im-nt* ma<lf h\ i-i»iui 
niKfirr* n| -M-wi-r*. •• i»r l-«r tin- nln-1 «»l tin- |M.«.r. /• , pim«l\ hy ili*trt-Mi , 

ivtli- i- tTt\ ii» . Inr tin- partH ulapi ui ulu. hui- inu«t haM- r ur*i- !•• thr *tati 

thi-iii'M'U •••* : p-mark.fi^ ■ >f ■ £ \ that *ui h 'li^tn*— »»"■» y :in- partly iiiial«'^i»u* to 
aiitii-nt •t!*tp-«* at i<<iiiini>h lau.a* )i- a ii^ n )-!• \ i.il !■■ ;iii<l tin* liki- ; hut in 
ri'*«-mh!:ti j tin- i ••imifii Ian pr» ■• ■«••** ••! • \» • uti--ii. l-y »«i/.m^ an<l ■»« II;i»g 
U'-hN i»! tin* >ii !'I.»r uii-li r a » I it ••! /:• n t-i ■:•.«•! w l.i« h h»-P alii T 

J S«i..||.liy. .1* t«» tin- thiii^'* uhnh may hi- 'ii-t raiin '1. nr taktii in ilistn 

• TV- II '.£ :m i* ■ -k • 'l '»■■• j • •••• m vll M !»*• - I | •! I" 
p* • •» .1m t « .u >«i .•■ ■••«• i.n rr - 4 i*-b-.| ■ *U»«1 * • Iw ■ # 

4- : — ■ -! • : «:.?. . - : ■ 

■ K«» ■ •• " # -i.J I f t i 

■ |lf> Hi !.l .firfmi. !i t ■ |iurr ..• 

" liut, !•■ fiiiifU* .i i Jirw !•• Mi-trjiii lh» r. n.ii** I. r> nt >i> • mi :)• h/t! •• n«-» t»f 

•*«»r»l i »im« iiMii in i\ !*• hi |-w. ••j.iii ••! .itftii* r ■ h- -»i ■ iiifiM.'h h.- • «>n-«*ril. 

in \\ U* * - •uti-l !•• nil h r h.ti. - i. h a •urn t r f h«- n*- .m-l •- ■ nj .%! n <■! .'. »• .% ur» • 
•!•• in * I r->i- r • •|it:t .ii« lit iff itn- n-iit . I.«i! if fhi-c U- i... .»i tin. ,{, in...- ti- r *riv 
tr-i« t l>*r a 'l-iiiiM .iii.oiiiiin,,.' (•• .%• inu< h. .ti. i n>< t \. 1 iii, 1 i,.i« I « • n i.t» •-! i>n nr | 
tin* •■win r i 4ini*-t ili-ir.iiii !>r ,n !»:• jv>mr\ if »t. .»- l.« i. «■! r- | .* • •«• l««r ■>■!• h •li«tn*« 

woiiM I-.- >-. •uifi t>> >t.i!«- an 4* fuil f • i % .iii-lt... -!• -ffii. .••- I- rn.« ■■? :t nIi.<Ii i|wi 

I- i in | --- 1 hli« In ■••» nrt-|- r -ii- h a r.-l.iti'ti .■« .»l-<\.- -u||«-««l K-;.iti ■• JnlmMi 
launt II*. Ihiuk •# Jliilit.-r '. |l A A. --I! ■'••iivii-ar 

• lU-j-l,- ihf ruh« in tlif ti \: ii i- .i iiiix.n. •■! l.iw 'Lit •■.•■ •« -.<••% i tin 

• -iiiitint l-«' ili«lrii:iii-l iliui. £•- -!• 'li-'.r.i.ii. 'i 'liti. !„••• •« •••nt «.»•!■•• )- -h-^r i.n**|. 
I. " I? .i. ••• j»*-U t.iki ii >n i«\i. ii*...ii \N .,.■ • I -l i nt *>.• M - --i» ... t.ik« n rnu« 
?• fii->«i-*i !miii liif |.ri titi— ■ wiihiii a ii-.i—'t J .•• imii> « r :) ■ \ w .. :,.•• I -• j .■..■■■, in 
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Chap.1.] PRIVATE WRONGS. 7 

we may lay it down as a general rule, that all chattels personal are liable to be 
distrained, unless particularly protected or exempted. Instead therefore of 
mentioning what things are d is trainable, it will be easier to recount those which 
are not so, with the reason of their particular exemptions.(r) And, 1. As every 
thing which is distrained is presumed to be the property of the wrong-doer, it 
•.rill follow that such things wherein no man can have an absolute and valuable 
property (as dogs, cats, rabbits, and *all animals ferae naturce,) cannot be r *« 
distrained. Yet if deer (which are ferce naturce) are kept in a private L 
enclosure for the purpose of sale or profit, this so far changes their nature, by 
reducing them to a kind of stock or merchandise, that they may be distrained 
for rent.(s) 2. Whatever is in the personal use or occupation of any man is 
for the time privileged and protected from any distress ; as an axe with which 
a man is cutting wood, or a norse while a man is riding him. But horses draw- 
ing a cart may (cart and all) be distrained for rent-arrere ; and also if a horse, 
though a man be riding him, be taken damage-feasant, or trespassing in another's 
grounds, the horse (notwithstanding his rider) may be distrained and led away 
to the pound. 9 (0 Valuable things in the way of trade shall not be liable to dis- 
tress ; as a horse standing in a smith-shop to be shoed, or in a common inn ; or 
cloth at a tailor's house ; or corn sent to a mill or a market. For all these are 
protected and privileged for the benefit of trade, and are supposed in common 
presumption not to belong to the owner of the house, but to his customer. 10 But, 

C) Co. Litt. 47. (•) Darto r*. Powl, C. B. Hil. 11 Geo. II. («) 1 Sid. 440. 

lord is entitled to be paid his whole rent without deducting poundage. 1 Stra. 643. Rent 
only due at the time of the levy can bo obtained under the act, (1 M. k S. 245. 1 Price, 
274;) but forehand-rent, or rent stipulated to be paid in advance, may be obtained, (7 
Price, 690;) so rent that falls due on the day of the levy. Tidd, Prac. 8th edit. 1054. 
After the landlord has had one year's rent paid him, he is not entitled to another upon 
m second execution, (2 Stra. 1024. 2 B. k B. 362. 5 Moore, 97, S. C.,) unless, as we have 
just seen, the goods be not removed within a reasonable time. The ground landlord is 
not within the act where there is an execution against the under-lessee. 2 Stra. 787. If 
the sheriff remove the goods without payment of the rent, and after notice and a formal 
•lemand of the rent, an action on the case lies against him. Vin. Abr. Dist. c. 3. Stra. 
■J7. 3 B. & A. 440. But no specific and formal notice is necessary. 3 B. k A. 645. 4 Moore, 
473. 2 B. k B. 67, S. C. The action lies though part only of the goods be removed, (4 
Moore, 473. 2 B. k B. 67, S. C.;) but the landlord's consenting to the removal waives the 
remedy. 3 Camp. 24. An executor or administrator, (1 Stra. 212.) or a trustee of an 
outstanding satisfied term to attend the inheritance, may sue. 4 Moore, 473. 2 B. k B. 
67, S. C. Instead of an action, the landlord may move the court out of which the exe- 
cution issued that he may be paid what is due to him out of the money levied and in 
the sheriff's hands, (Ca. temp. Hardw. 255. 2 Wils. 140,) and the court will grant the 
motion, though the sheriff had no notice of the rent due till after the removal. 3 B. k A. 
440 ; and see further, on this point, Tidd's Prac. 8th edit. 1053-1055. 

The recent bankrupt act provides that, in case of bankruptcy, no distress made after 
act of bankruptcy shall be available for more than a year's rent, but the landlord may 
pro\e for the excess. 1 Geo. IV. c. 16, { 74 ; and see ante, 2 book, 473. 

For the protection of landlords, by the 56 Geo. III. c. 50, no sheriff or other officer 
shall carry off, or sell, or dispose of, for the purpose of being carried off from any lands, 
any straw, chaff, turnips, in any case, nor any hay or other produce which, according to 
any covenant or written agreement, ought not to be so carried off, provided notice 
be gi\ en to the sheriff of the existence of such covenant ; but, by third section, the 
sheriff may sell on condition of such crops being consumed on the land. The sixth 
section provides that landlords shall not distrain for rent on the purchasor of any such 
crops sold according to third section, nor on articles or cattle, &c. employed for the pur- 
pose of consuming such crops. — Chitty. 

• But this doctrine is contrary to Sayer Rep. 139. 2 Keb. 596. Cro. Eliz. 596. Co. Litt. 
47, a. Roll. Abr. Distress, A. pi. 4 ; and was expressly overruled in 6 Term R. 138, on 
the ground that the distraining a horse as damage-feasant whilst any person is riding 
him would perpetually lead to a breach of the peace. And it has been held that nets or 
ferrets cannot be taken damage-feasant in a warren if they are in the hands of the per- 
son using them. Ilarg. Co. Litt. note 13. Cro. Eliz. 550. So a loom cannot be distrained 
while in the hands of the weaver, (Willes, 517,) nor wearing-apparel if in actual use; 
but if put off, though only for the purpose of repose, it is liable to be distrained. 1 Esp. 
Rep. 206. Peake's Rep. 36, S. C— Chitty. 

"As to this exception in favour of trade, see Gilb. Dist. by Hunt, 39 : so cattle and 
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Chap. 1.] PMVATB WRONGS. 8 

the stranger's cattle break the fences and commit a trespass by coming on the 
land, they are distrainable immediately by the lessor for the tenant's rent, as a 
punishment to the owner of the beasts for the wrong committed through his 
negligence. (t;) But if the lands were not *sufficiently fenced so as to keep riW j 
out cattle, the landlord cannot distrain them till they have been levant and ^ 
couchant (levantes et cubantes) on the land ; that is, have been long enough there 
to have lain down and rose up to feed ; which in general is held to be one night 
at least :" and then the law presumes that the owner may have notice whether 
his cattle have strayed, and it is his own negligence not to have taken them 
away. Yet, if the lessor of his tenant were bound to repair the fences and did 
not, and thereby the cattle escaped into their grounds without the negligence 
or default of the owner; in this case, though the cattle may have been levant 
and couchant, yet they are not distrainable for rent till actual notice is given to 
the owner that they are there, and he neglects to remove them :(w) for the law 
will not suffer the landlord to take advantage of his own or his tenant's wrong. 1 * 
3. There are also other things privileged by the antient common law ; as a man's 
tools *and utensils of his trade, the axe of a carpenter, the books of a scholar, 
and the like : which are said to be privileged for the sake of the public, because 
the taking them away would disable the owner from serving the common wealth 
in his station. 14 So, beasts of the plough," averia carucce, and sheep, are pri- 
vileged from distresses at common law;(x) while dead goods, or other sort of 
beasts, which Bracton calls catalla otiosa, may be distrained. But as beasts of 
the plough may be taken in execution for debt, so they may bo for distress by 
statute, which partake of the nature of executions. (y) And perhaps the true 
reason why these and the tools of a man's trade were privileged at the common 
law, was because the distress was then merely intended to compel the payment 
of the rent, and not as a satisfaction for its non-payment : and therefore to 
deprive the party of the instruments and means of paying it would counteract 
the very end of the distrcss.(z) 5. Nothing shall be distrained for rent which 
may not be rendered again in as good plight as when it was distrained : for 
which reason milk, fruit, and the like cannot bo distrained, a distress at 

(•) Co. Litt. 47. (9) 1 Burr. 589. 

(») Lutw. l&SO. (») Ibid. 6S8. 

{*) £tU. 61 lien. III. St. 4, dt dittridiontt caccania. 

"Levant and couchant in this sense means that the cattle must be lying down and 
rising up on the premises for a night and a day, without pursuit made by the owner of 
them. Gilb. Dist. by Hunt, 3 edit. 47. — Ciiitty. 

u In the case of Poole vs. Longuevill, 2 Saund. 289, the contrary was determined ; but 
that case was overruled in 2 Lutw. 1580 ; and the result of the cases seems to be, that if 
• stranger's beasts escape into another's land, by default of the owner of the beasts, as 
by breaking the fences, otherwise sufficient, they may be distrained for rent immediately, 
without being levant and couchant; but that if they escape there by default of the tenant 
of the land, or for want of his keeping a sufficient fence, then they cannot be distrained 
for rent or service of any kind till they have been levant and couchant, nor afterwards by 
» landlord for rent on a lease, unless the owner of the beasts neglect or refuse, after actual 
*»fc*, to remove them within a reasonable time ; but it is said that such notice is not 
necessary where the distress is bv the lord of the fee or by the grantee of a rent-charge. 
2 Lutw. 1573. Co. Litt, 47, b., n.*3. Gilb. Dist. by Hunt, 3d edit. 45. 2 Saund. 290, n. 7, 
285, n. 4. See further, Vin. Abr. Fences. — Chitty. 

U A stocking-frame (Wilies, 512) or a loom, (4 T. R. 565,) being implements of trade, 
cannot be distrained ; but it must be observed that utensils and implements of trade 
nuv be distrained where they are not in actual use and no other sufficient distress can 
tw found on the premises. Co. Litt. 47, a. 4 T. R. 505. And it should seem that if there 
be reasonable ground for presuming there are not sufficient other goods, the party may 
detrain implements of trade, and is not bound to sell the other goods first, (0 Price's 
Rep. 3. 2 Chitty's R. 167;) and this rule of exemption does not extend to cases where a 
distress is given in the nature of an execution bv any particular statute, as for poor-rate* 
wd the like, (3 Salk. 136. 1 Burr. 579. Lord Ray m. 384. 1 Sal k. 249, S. C.,) nor where 
the distress is for damage-feasant. Com. Dig. Distress, B. 4. — Chitty. 

u In actual use, but not otherwise. 4 T. R. 566. Also see 2 Inst. 132, where other 
authorities are collected. The modern case just cited contains much learning upon 
*lwt is, and what is not, with reference to the freehold, distrainable. — Chitty. 
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beasts should escape before they are taken. (a) Anu, when a person intends to 
nuke a distress, he mast, by himself or his bailiff, enter on the demised pre- 
mises ; formerly daring the continuance of the lease, bat now,(b) if the tenant 
holds over, the landlord may distrain within six months after the determination 
of the lease ; provided his own title or interest, as well as the tenant's pos- 
session, continue at the time of the distress." If the lessor does not find 
sufficient distress on the premises, formerly he could resort nowhere else ; and 
therefore tenants who were knavish made a practice to convey away their goods 
and stocks fraudulently from the house or lands demised, in order to cheat their 
landlords. But now(c) the landlord may distrain any goods of his tenant car- 
ried off the premises clandestinely, wherever he finds them within thirty days 
after, unless they have been bona fide sold for valuable consideration ; and all 
persons privy to or assisting in such fraudulent conveyance forfeit double the 
value to the landlord. 11 The landlord may also distrain the beasts of his tenant 
feeding upon any commons or wastes appendant or appurtenant to the demised 
premises.* The landlord might not formerly break open a house to make a 
distress ; for that is a breach of the peace. But when ho was in the house, it 
was held that he might break open an inner door;fc/) and now(e) he may, by 
the assistance of the peace-officer of the parish, break open in the daytime any 
place whither the goods have been fraudulently removed and locked up to pre- 
vent a distress; oath being first made, in case it be a dwelling-house, of a rea- 
sonable ground to suspect that such goods are concealed therein. 

Where a man is entitled to distrain for an entire duty, he ought to distrain 
for the whole at once, and not for part at one time and part at another.(/)* 
But if he distrains for the whole, and there is not sufficient on the premises, or 
he happens *to mistake in the value of the thing distrained, and so takes r * 12 
an insufficient distress, he may take a second distress to complete his *~ 
remedy.^) 

(•) Co. UtL 142. (•) Stit. 11 Geo. II. c 19. 

(*) Stat. 8 Anne, c. 14. (/) 2 Lntw. 1532. 

(•) SUt. 8 Anne, c. 14. 11 Geo. II. c. 19. (#) Cro. Elix. 13. Stat 17 Car. II. c. 7. 1 Burr. 590. 

(*) Co. Litt. Ml. Comberb. 17. 

contrary. Gilb. Dist. 56, &c. Hargrave's Co. Litt. 47, b. n. 6. The distress must not be 
nude after tender of payment of the entire rent due. According to 8 Co. 147, a., Gilb. 
Dirt, by Hunt, 76, &c, 3 Stark. 171, 1 Taunt. 261, tender upon the land before the 
distress makes the distress tortious ; tender after the distress, and before the im- 
pounding, makes the detainer, and not the taking, wrongful ; tender after impounding 
makes neither the one nor the other wrongful ; but in the case of a distress for rent, 
upon the equity of the 2 W. and M. c. 5, a sale of the distress after tender of the rent 
tnd costs would be illegal. — Chittv. 

"Although this proviso is in terms confined to the possession of the tenant, yet 
it has been holden that where the tenant dies before the term expires, and his per- 
tonal representative continues in possession during the remainder and after the ex- 
piration of the term, the landlord may distrain within six calendar months after the 
end of the term for rent due for the whole term. 1 H. Bla. 465. And in 1 II. Bla. 7, 
n.a, it was holden that the term was continued by the custom of the country for the 
purpose of giving a right to the landlord to distrain on the premises in which the way- 
going crop remained. See 1 Selw. N. P. 6 ed. 681. — Chittv. 

a See 11 Geo. II. c. 19, sects. 1, 2, 3. The act is remedial, not penal. 9 Price, 30. It 
applies to the goods of the tenant only which are fraudulently removed, and not those 
of a stranger. 5 M. & S. 38. And the rent must be in arrear at the time of the removal. 
iSaund. 284, a. 3 Esp. 15. 2 Saund. 2. n. b; sed vid. 4 Camp. 136.— Chitty. 

a If the lord come to distrain cattle which he sees within his fee, and the tenant, or 
*n? person, to prevent the lord from distraining, drive the cattle out of the lord's fee 
into some other place, yet he may pursue and take the cattle. Co. Litt. 161, a. But 
this rule does not hold to distresses damage-feasant, which must be made on the land, 
id.— Chitty. 

°It may be as well here to observe that if a landlord come into a house and seize 
upon some goods as a distress, in the name of all the goods of the house, that will be 
» good seizure of all. 6 Mod. 215. 9 Vin. Abr. 127. But a fresh distress may be made 
°n the same goods which have been replevied, for subsequent arrears of rent. 1 Taunt. 
218. So. if the cattle distrained die in The pound, the loss will fall on the party dis- 
trained on, and not upon the distrainor. Burr. 1738. 1 Salk. 248 11 East, 54. — Chitty. 
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distraining bv replevying the chattels. To replevy (replegiare, that is, to take 
back the pledge) is when a person distrained upon applies to the sheriff or his 
officers, and has the distress returned into his own possession, upon giving good 
security to try the right of taking it in a suit of law, and, if that be determined 
against him, to return the cattle or goods once more into the hands of the dis- 
trainor. This is called a replevin, of which more will be said hereafter. At 
present I shall only observe that, as a distress is at common *law only in i-jmj. 
nature of a security for the rent or damages done, a replevin answers L 
the same end to the distrainor as the distress itself, since the party replevying 
gives security to return the distress if the right be determined against him. 

This kind of distress, though it puts the owner to inconvenience, and is there- 
fore a punishment to him, yet if he continues obstinate and will make no satis- 
faction or payment, it is no remedy at all to the distrainor. But for a debt 
due to the crown, unless paid within forty days, the distress was always salable 
at common law.(o) And for an amercement imposed at a court-lcet, the lord 
may also sell the distress :(p) partly because, being the king's court of record, 
its process partakes of the royal prerogative -,(q) but principally because it is in 
the nature of an execution to levy a legal debt. And so, in the several statute- 
distresses before mentioned, which are also in the nature of executions, tho 
power of sale is likewise usually given, to effectuate and complete the remedy. 
And in like manner, by several acts of parliament,(r) in all cases of distress for 
rent, if tho tenant or owner do not, within five days after the distress is taken,* 
tnd notice of the cause thereof given him, replevy the same with sufficient 
security, the distrainor, with tho sheriff or constable, shall cause the same to be 
appraised by two sworn appraisers, and sell the same towards satisfaction of the 
rent and charges; rendering the overplus, if any, to the owner himself. And 
by this means a full and entire satisfaction may now be had for rent in arrere 
by the mere act of tho party himself, viz., by distress, the remedy given at 
common law; and sale consequent thereon, which is added by act of parlia- 
ment. 

Before I quit this article, I must observe, that the many particulars which 
attend the taking of a distress used formerly to make it a hazardous kind of 
proceeding : for if any *one irregularity was committed it vitiated tho r*i* 
whole and made the distrainors trespassers ab initio. (s) But now, by the L 
statute 11 Geo. II. c. 19, it is provided, that for any unlawful act done the whole 
shall not be unlawful, or the parties trespassers ab initio : but that the party 
grieved shall only have an action for the real damage sustained, and not even 
that if tender of amends is made before any action is brought. 

VI. The seizing of heriots, when duo on the death of a tenant, is also an- 
other species of self-remedy, not much unlike that of taking cattle or goods in 
distress. As for that division of heriots which is called hcriot-service, and is 
only a species of rent, the lord may distrain for this as well as seize ; but for 
herio f -cu8tom (which Sir Edward Coke says(f) lies only in prender, and not in 

(•) Bro. Abr. tit distress, 71. ('» 2 W. »nd M. c. 5. 8 Anne, c. 14. 4 Geo. II. c. 28. 11 

(P)SKep. 41. Oeo. U.c. 1&). 

(f, Bra ibid. 12 Mod. 330. (•) 1 Ventr. 37. 

(•) Cop. g "25. 

* A reasonable time after the expiration of the five days is allowed to the landlord 
for appraising and selling the goods. 4 B. & A. 208 ; W vid. 1 II. Bla. 15. The five days 
tre reckoned inclusive of the day of sale : as if tho goods are distrained on the first, they 
must not be sold before the sixth. 1 II. Bla. 13. An action lies on the equity of this act 
for selling within the five days. Semb. id. If the distrainor continue in possession 
more than a reasonable time bevond the five davs, an action of case or trespass lies on 
the equity of tho statute. 11 East, 395. Stra. 717. 4 B. & A. 208. 1 B. & C. 145. Though 
the act authorizes a sale after the five days, it does not take away the right to replevy after 
the five days in case the distress is not sold ; but it would be otherwise after a sale. 5 
Taunt. 451. 1 Marsh. 135. By the consent of the tenant, the landlord may continue in 
possession longer than the five days without incurring any liability; and his so continuing 
in possession will not of itself create any presumption of collusion between him and tho 
tenant to defeat an execution. 7 Price, 090. — Chitty. 
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Chap. 1.] PRIVATE WRONGS. 16 

several late statutes, (particularly 11 Geo. II. c. 19, in case of irregularity in 
the method of distraining, and 24 Geo. II. c. 24, in case of mistakes committed 
hy justices of the peace,) even tender of sufficient amends to the party injured 
is a bar of all actions, whether he thinks proper to accept such amends or no. M 
II. Arbitration is where the parties injuring and injured submit all matters 
in dispute, concerning any personal chattels or personal wrong, to the jo/igmeut 
of two or more arbitrators, who are to decide the controversy ; and if they do 
not agree, it is usual to add, that another person be called in as umpire, (imperator 
or impar,){x) to whose sole judgment it is then referred : or frequently there is 
only one arbitrator originally appointed. This decision, in any of these cases, 
is called an award. And thereby the question is as fully determined, and the 
right transferred or settled, as it could have been by the agreement of the par- 
ties or the judgment of a court of justice.(y) But the right of real property can- 
not thus pass by a mere award :(z) which subtilty in point of form (for it is now 
reduced to nothing else) had its rise from feodal principles; for if this had been 
permitted the land might have been aliened collusively without the consent of the 
superior. Yet doubtless an arbitrator may now award a conveyance or a release 

f) Whart. Jngi. Soar. I 772. Nicola. Soot Hlat. Libr. ch. (») Brownl. 65. 1 Freem. 410. 

1, r*P* M*m. > (') 1 Roll. Abr. 212. 1 Lord Raym. 115. 

higher order as a collateral or additional security does not preclude the debtor from 
wing on the original contract, and this though judgment be obtained on such security. 
2 Leon. 110. 6 T. R. 176, 177. Payment and acceptance of a part of a debt before the 
day it falls due, or at a place where the whole debt was not payable, in satisfaction of 
the whole, is a good satisfaction, (Co. Litt. 212, b. ;) and so if the debtor give a chose in 
possession for a chose in action, (2 T. R. 24,) as the gift of a horse, or other property in 
specie. Co. Litt. 212, b. The mere fulfilment of an act which a party is bound in "law 
to do is no satisfaction. Per Grose, J., 5 East, 302. A release of an equity of re- 
demption is no satisfaction. 2 Wils. 86. Conferring a benefit to a third person at the 
debtor's request is sufficient. See Skin. Rep. 391. 

The satisfaction should proceed from the party who wishes to avail himself of it; for 
when it proceeds entirely from a stranger it will be a nullity. See 5 East, 294. 1 Smith, 
515. Cro. Eliz. 541. 

Accord and satisfaction by copartner is a bar to any action against the other partners. 
9 Rep. 79, b. So the acceptance of satisfaction from a joint tort-feasor discharges the 
other wrong-doers, (Sembl. 3 Taunt. 117 ;) and accord and satisfaction to one of several 
co-plaintiffs will operate as a discharge from all. See 13 Edw. IV. 6. 5 Co. 117, b. — 
Cwmr. 

"By several statutes, (particularly 11 Geo. II. c. 19, in case of irregularity in the method 
of distraining, and 11 & 12 Vict. c. 44, in case of mistakes committed by justices of the 
peace,) a tender of amends to the party injured is a bar to the action, if the party thinks 
proper to accept such tender. If the party injured does not accept the amends tendered, 
and the jury, on the trial of the action, think the sum offered sufficient, their verdict 
most be for the defendant. By the Common Law Procedure Act, 1852, s. 70, the defend- 
ant in all actions (except actions for assault and battery, false imprisonment, libel, 
ftUnder. malicious arrest or prosecution, criminal conversation, or debauchery of tho 
plaintiff's daughter or servant) may pay into court a sum of money by way of compen- 
attion or amends. And, by statute 6 & 7 Vict. c. 96, s. 2, in action for a libel contained 
in any newspaper or periodical publication, the defendant may plead that it was inserted 
without malice or gross negligence, and that an apology had been offered to be published. 
The defendant may with the plea pay money into court as amends. By s. 4, the offer of 
apology is admissible in evidence in mitigation of damages. — Stewart. 

Where, by act of assembly, a penalty of fifty pounds was imposed upon any magistrate 
or minister marrying a minor without the consent of parents or guardians, and an act 
of assembly provided also for notice of any suit against a magistrate in order that he 
might have the opportunity to tender amends, it was held that no sum of money short 
of the penalty could be a sufficient amends. In demands founded on torts and sounding 
in damages, any sum of money may be treated as amends, because the standard of 
damage is uncertain, depending on a variety of circumstances, and a party is as likely 
to recover on trial less than the sum tendered as to recover more. But for a pecuniary 
debt, fixed and certain, a less sum of money cannot be an equivalent. Thus, payment of 
a less sum of money can never be admitted as an accord and satisfaction of a greater sum 
due. But payment of any sum accepted as satisfaction of damages for a personal injury 
inufficien\ Lowrie v*. Verner, 3 Watts, 317. — Sharswood. 
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Chap. 1.] PRIVATE WRONGS. 17 

tare has now established the use of them as well in controversies where causes 
are depending as in those where no action is brought : enacting, by statute 9 & 
10 W. III. c. 15, that all merchants and others who desire to end any contro- 
versy, suit, or quarrel, (for which there is no other remedy but by personal 
action or suit in equity,) may agree that their submission of the suit to arbi- 
tration or umpirage shall be made a rule of any of the king's courts of record, 
and may insert such agreement in their submission or promise, or condition of 
the arbitration-bond : which agreement being proved upon oath by one of the 
witnesses thereto, the court shall make a rule that such submission and award 
shall be conclusive : and, after such rule made, the parties disobeying the award 
shall be liable to be punished as for a contempt of the court ; unless such award 
shall be set aside for corruption or other misbehaviour in the arbitrators or 
umpire, proved on oath to the court within one term after the award is made. 
And, in consequence of this statute, it is now become a considerable part of the 
business of the superior courts to set aside such awards when partially or 
illegally made; or to enforce their execution, when legal, by the same process 
of contempt as is awarded for disobedience to those rules and orders which are 
issued by the courts themselves." 

n The Common Law Procedure Act, 1854, it may be observed, contains several very 
important provisions with reference to arbitrations by consent of parties. Some more 
particular mention of these enactments may not be considered inopportune. 

To prevent an arbitration coming to an end without an award being made, it is pro- 
vided that if in any arbitration the document authorizing the reference provides that 
the reference shall be to a single arbitrator, and the parties do not concur in the appoint- 
ment of an arbitrator ; or if any arbitrator refuses to act, or becomes incapable of acting, 
or dies, and the parties do not concur in appointing a new one ; or if, where the parties 
or two arbitrators are at liberty to appoint an umpire, such parties or arbitrators do not 
appoint an umpire ; or if any umpire refuses to act, or becomes incapable of acting, or 
dies, and the parties or arbitrators do not appoint a new umpire, — in every such instance 
any party may serve the other party or the arbitrators, as the case may be, with notice 
to appoint an arbitrator or umpire ; and if within seven days no arbitrator or umpire is 
appointed, any judge of any of the superior courts may appoint the arbitrator or 
umpire. 

Nor can a reference be rendered nugatory by the failure of one party to appoint an 
arbitrator ; for when a reference is to two arbitrators, one to be appointed by each party, 
and one party fails to appoint an arbitrator for seven days after the other party has done 
so and has served the party thus failing to appoint with a notice to appoint his arbi- 
trator, the party who has appointed may appoint his own arbitrator to act as sole arbi- 
trator, and an award made by such sole arbitrator will then be binding on both parties. 
The court or a judge may, nevertheless, revoke the appointment on such terms as may 
seem just. 

Formerly it was required that express authority to appoint an umpire should be given 
to arbitrators ; otherwise such an appointment could not be made by them. Now, how- 
ever, when a reference is to two arbitrators, and the document authorizing it does not 
show that it was intended that there should not be an umpire or provide otherwise for 
the appointment of an umpire, the two arbitrators may appoint an umpire. They may 
be called upon to make the appointment by notice from any of the parties to the refer- 
ence ; and the appointment must be made within seven days ; otherwise an umpire may 
be appointed by a judge. 

An arbitrator is also required to make his award within three months after he has been 
appointed and has entered on the reference, or been called upon by a notice in writing 
from a party to the reference to do so ; but the parties, by consent in writing or the 
court, may enlarge the time for the arbitrator making his award. 

That delay may be avoided, however, when arbitrators cannot agree, it is provided 
that any umpire, when appointed, may enter on the reference in lieu of the arbitrators, 
if the latter have allowed their time to expire without making an award, or have 
delivered to any party, or to the umpire himself, a notice stating that they cannot agree. 
Instead of deciding the dispute, an arbitrator may state his award in the form of a 
special case for the opinion of the court, the nature and object of which proceeding shall 
be explained afterwards. 

Soon after the statute 9 & 10 W. III. c. 15, it was decided that the right to real property 
could not pass by a mere award. 1 Roll. Abr. 242. 1 Ld. Raym. 115. This subtlety in 
j.oint of form (for it was soon reduced to nothing else) had its rise from feudal prin- 
ciples ; for, if this had been permitted, the land, it was said, might be aliened collusively 
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CHAPTER II. 
OF REDRESS BY THE MERE OPERATION OF LAW. 

The remedie* for private wrong* which are effected by the. mere operatic* 
of the Imw will tall within a very narrow com pa** ; there being only two inatanca* 
of thin sort that at present encur to rov recollection : the one that of rtiuim^r, 
where a creditor in made executor or atfmiuiatrator to hit debtor; the other ia 
Uie cam? of what the law call* a rrtmttrr. 

I. If a penton indebted to another make* his creditor or debtee his executor, 
or if *uch a creditor obtainn letter* of administration to hi* debtor; in tbcat 
ca*c* the law give* him a remedy for hi* debt bv allowing him to rrtm* *o much 
a* will jiay himaclf, before any other creditor* who*e debt* are of equal degree* * f 
Thi* i* a remedy by the mere act of law, and grounded upon thi* reaaon : thai 
the executor cannot, without an apparent absurdity , commence a *uit agaioal 
himaclf, a* a reprcacntative of the tleceaaed, to receiver that which i* due to 
him in hi* own private capacity : but, having the whole pcmonal eatate in bii 
hand*, *o much a* i* aumcient to answer hi* own demand i*, by operation at 
•lttl * mw# m PI > '' e ^ to tnm * particular nurpoac. El*e, by being made executor *h* 
J would be put in a worse condition than all the re*t of the world hc*»de*. 
For though a ratable payment of all the debt* of the deceased, in equal degreo, 
i* clearly the tnoat equitable method, yet, a* even* scheme for a pmportionablt 
distribution of the asset* among all the creditor* hath been hitherto tound to bt 
impracticable, and pmduetive of more mischiefs than it would remedy, so that 
the creditor who first commence* hi* suit is entitled to a preference in fay meat; 
it follow* that, as the executor can commence no suit, he must be paid the laat 
of any, and of course must lose hi* debt, in case the estate of hi* tcatator should 
prove insolvent, unless he be allowed to retain it. 1 The doctrine of rtiatiur if 



without the (im«'nt of the »uj»enor. If. therefore, an arbitrator awarded a conveys, 
or a release t»f land, and the party ordered to convey refused to do so, the court of 
chancery mu»t have l»een resorted to in order to enforce a sjiecific fierformanc* of tfci 
award. This proceeding m no longer neccaaary, however; tor an award directing Um 
powaAuiiou «>f Un<l t«» lie delivered may now be enforced summarily, like a judgment ia 
ejectment. Ton* I*»w Pro**. Ad, K>4. 

An award, a* we have »^u. U only a final judgment on the matter* submitted, wb«* 
the «l«^ j-u»n of the arbitrator i« |»r»»|»erly made. An award may and will U» *e| a»id« by 
the court, in the c&ercisc of the summary jurisdiction conferred u|-»n it by the •tatota 
before referred to. when the arbitrator haa not pursued the submission, or ha* in aii| 
reapect excelled hi* authority; when the award itself is uncertain or aiuUjruou* . wbea 
the proceeding* in the arbitration have been irregular; when the arbitrator Iias nu*roa>< 
ducted bun** If; or when the award ha* been procured by umttie mean* Hut the** 
constitute but a f«-w of the instance* in which an award will l»e set aside . for it w«>uld bs. 
quite out of place here to enter into any detail of the circumstances which will avoid aa 
award —Kit a 

1 T*4ler. A ed. '*»*•. '**. So if a creditor be made a co-executor. 1 B. k P. ft^O. Tb« 
•am* Uw aa to an administrator <x T. R. ♦»?' or heir. 2 Vern. 62. So if a debtor bt 
made executor of creditor, it is a relcaa* at law. Amir, 2 book. $!'«!. Ilowd. IM. Salk« 

29"».— 4'aiTTT. 

"The principle of an equal and re* rufa distribution of the property of an insolvent de- 
cedent anions his creditors haa been adopted and successfully named out in the I'mtad 
Htate*. So far from being impracticable, or accompanied with inconveniences mora 
than counterbalancing its justice.— aa the learned commentator plainly intimate*, aa 
voice would l»e raised an v where in favour of a return to a si stem which wa* a 



scramble s* to who should get priority, and with a %ery unjust |«ower in the executor m 
administrator not only to prefer htm»clf but others. It follows that tn this country 
there i* no such thing aa retainer aa against other creditors in equal d egree . The exa> 
cutor i* «diitmi*trator must come in ;«m pajum with all others, according to the general 
principle* <»f onler M*ttled by the various statutes, — in which there is some diversity, bat 
a matiiteat tendency in the later legislation to place all debts, without regard to quality, 
•poa one and Um aaaa UraL— ^8aaaavooa. 
It 
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therefore the necessary consequence of that other doctrine of the law, the prior- 
ity of such creditor who first commences his action. But the executor shall 
not retain his own debt, in prejudice to those of a higher degree ; for the law 
only puts him in the same situation as if he had sued himself as executor and 
recovered his debt; which he never could be supposed to have done while debts 
of a higher nature subsisted. Neither shall one executor be allowed to retain 
his own debt in prejudice to that of his co-executor in equal degree; but both 
shall be discharged in proportion.(ft) Nor shall an executor of his own wrong 
be in any case permitted to retain. (c) 

II. Remitter is where he who hath the true property or jus proprietatis in 
lands, but is out of possession thereof, and hath no right to enter without re- 
covering possession in an action, hath afterwards the freehold cast upon him by 
some subsequent, and of course defective, title ; in this case he is remitted, or 
sent back by operation of law, to his antient and more certain title. (d) The 
right of entry, which he hath gained by a bad title, shall be ipso facto annexed 
to his own inherent good one : and his defeasible estate shall be utterly defeated 
and annulled, by the instantaneous act of law, without his participation or con- 



[*20 



sent.fi) As if A. disseizes B., that *is, turns him out of possession, and 
dies, leaving a son C; hereby the estate descends to C. the son of A., and 
B. is barred from entering thereon till he proves his right in an action ; now, if 
afterwards C, the heir of the disseizor, makes a lease for life to D., with remainder 
to B. the disseizee for life, and D. dies ; hereby the remainder accrues to B., the 
disseizee : who, thus gaining a new freehold by virtue of the remainder, which 
is a bad title, is by act of law remitted, or in of his former and surer estate.(/) 
For he hath hereby gained a new right of possession, to which the law imme- 
diately annexes his antient right of property. 

If the subsequent estate, or right of possession, be gained by a man's own act 
or consent, as by immediate purchase being of full age, he shall not be remitted. 
For the taking such subsequent estate was his own folly, and shall be looked 
upon as a waiver of his prior right.(^) Therefore it is to be observed, that to 
every remitter there are regularly these incidents : an antient right, and a new 
defeasible estate of freehold, uniting in one and the same person ; which de- 
feasible estate must be cast upon the tenant, not gained by his own act or folly. 
The reason given by Littleton,(A) why this remedy, which operates silently, and 
by the mere act of law, was allowed, is somewhat similar to that given in the 
preceding article ; because otherwise he who hath right would be deprived of 
all remedy. For, as he himself is the person in possession of the freehold, there 
is no other person against whom he can bring an action, to establish his prior 
right. And for this cause the law doth adjudge him in by remitter; that is, in 
such plight as if he had lawfully recovered the same land by suit. For, as lord 
Bacon oDserves,(i) the benignity of the law is such, as when, to preserve the 
principles and grounds of law, it depriveth a man of his remedy without his 
own fault, it will rather put him in a better degree and condition than in a worse. 
Nam quod remedio destituitur, ipsa re valet, si culpa absit. But there shall be r*o\ 
no *remitter to a right for which the party has no remedy by action :(k) *- 
as if the issue in tail be barred by the fine or warranty of his ancestors, 1 and 
the freehold is afterwards cast upon hira, he shall not be remitted to his estate- 
tail :(/) for the operation of the remitter is exactly the same, after the union of 
the two rights, as that of a real action would have been before it. As therefore 
the issue in tail could not by any action have recovered his antient estate, he 
shall not recover it by remitter. 

And thus much for these extrajudicial remedies, as well for real as personal 
injuries, which are furnished or permitted by the law, where the parties are so 

(*) Via. Ahr. tit executors, D. 2. (») Co. Litt. 348, 360. 



(•) 6 Rep. 36. (*) 1 Ml. 

(*) Litt. » 669. (<> Klein, c. 9. 

(•) Co. litt. 368. Cro. Jac. 489. (*) Co. Litt. 340. 

(/) Finch, L. 194. Litt. } 683. («) Moor. 116. 1 Ann. 186. 



1 The issue is no longer liable to be barred by these means. Stat. 3A4W. IV. c. 74. 
— Stiwakt. 
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peculiarly circumstanced a* not to make it eligible, or in *ome case* ereti po* 
•able, to apply tor redress in the usual and ordinary method* to the court* of 
public junta*" 



rilAPTEK HI. 
OF OK'RTS IN OCNF.RAL. 

Thb next, and princi|»al. object of onr inquiries in the rcdre** of injurie* by 
lit in courts: wherein the art of the partie* and the art of law <*o.opt»rate ; the 
■et of the partie* being necessary to net the law in motion, and the proem* of 
the law being in general the ouly'instrument by which the parties are enabled 
to procure a certain and adequate rcdre**. 

And here it will not lie improper to ohaerre. that although, in the several < 



of redrew* by the act of the partie* mentioned in a former chapter.! a the law 
allow* an extrajudicial remeffly. yet that doe* not exclude the ordinary eourso 
of justice: but it i* only an additional weapon put into the hand* of certain 
parson* in iiarticular iiiManccs, where natural equity or the peculiar cinmm- 
atances of their *it nation required a more expeditious remedy than the formal 
proce ss of any court of judicature can furnish. Therefore, though I may defend 
aayaelf, or relation*, from external violence, I yet am afterward* entitled to an 
action of assault and battcrv : though I may "retake my good* if I have a fair 
and peaceable op|>ortunity, thin |M>wer of recaption doe* not deliar me from my 
action of trover or detinue : I may either enter on the land* on which I have a 
right of entry, or may demand pos*c**ion by a real action : I may either abate 
a twiaaiicc by my own authority, or call upon the law to do it tor me : I may 
tool di*train tor rent, or have an action of debt, at my own 'option : if I do 
•J not distrain my ncightiour'* cattle damage-ffa*ant> I may compel him by 
aetion of trcspana to make me a fair aati*faction ; if a henot, or a deodand, I* 
withheld from me by fraud or force, I may recover it though I never seized it 
And with regard to accord* and arbitration*, these, in their nature being merely 
mm agreement or compromise, most indi*putably suppose a previous right of ob- 
taining redress *ome other way ; which i* given up by *uch agreement. Hut aa 
to remedies by the mere operation of law, those are indeed given. t*ecause no 
roaaedv «•»!* U» miniMcrcd by suit or action, without running into the palpable 
afaauniitv of a man'* bringing an action again«t himself; the two c*a«c* wherein 
tfeey happen lN*ing *nch wherein the only possible legal remedy would he directed 
agaui«t the very |»er*oii himself who srcls relief 

In all other ca*e« it is a general and indisputable rule, that where there i« a 
legal right then* i* also a legal remedy, by *uit or action at law, whenever that 
right in invaded And in treating of' these remedies by *uit in courts, I shall 
pursue the following method : *>«f, 1 shall consider the nature and several *pc«-ir-* 
of court* of justice ; and. •rt»»a«//y, I shall point out in which of these courts, and 
in what manner, the pro|»cr remedv may Im* had for any private injury ; or. in 
other word*, what injuries are cognisable, and how redrv**cd, in each rv*|*ftivr 
rie* of court* 

First, then, of court* of justice And herein we will consider, /int, their nature 
and incident* in general ; and then, the several specie* of them, cm-ted and 
acknowledged bv the la** of Kfi gland. 

A court i* defined to U* a place wherein justice is judicially administered ' » 
And, as by our excellent constitution the side executive power of the law* i* 
•241 VrM,M * in 'be pcn«on of the king, it will follow that all court* of juMiir, 
J which are •the medium by which he administers the laws, an* derived 
from the |»»wt*r of the crown r» For, whether created by act of parliament, 
or letter* patent, or subsisting by preacription, < the only methods by mbich any 
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court of judicature^ can exist,) the king's consent in the two former is ex- 
pressly, and in the latter impliedly, given. In all these courts the king is sup- 
posed iu contemplation of law to be always present; but, as that is in fact 
impossible, he is there represented by his judges, whose power is only an ema- 
nation of the royal prerogative. 

For the more speedy, universal, and impartial administration of justice between 
subject and subject, the law hath appointed a prodigious variety of courts, some 
with a more limited, others with a more extensive, jurisdiction ; some constituted 
to inquire only, others to hear and determine ; some to determine in the first 
instance, others upon appeal and by way of review. All these in their turns 
will be taken notice of in their respective places : and I shall therefore here only 
mention one distinction, that runs throughout them all ; viz., that some of them 
are courts of record , others not of record. A court of record is that where the 
acts and judicial proceedings are enrolled in parchment for a perpetual memorial 
and testimony : which rolls are called the records of the court, and are of such 
high and supereminent authority that their truth is not to be called in question. 
For it is a settled rule and maxim that nothing shall be averred against a record, 
nor shall any plea, or even proof, be admitted to the contrary.(e) 1 And if the 
existence of a record be denied, it shall be tried by nothing but itself; that is, 
upon bare inspection whether there be any such record or no ; else there would 
be no end of disputes. But, if there appear any mistake of the clerk in making 
up such record, the court will direct him to amend it. All courts of record are 
the king's courts, in right of his crown and royal dignity,(/) and therefore no 
other court hath authority to fine or imprison ; so that the very erection r*2& 
♦of a new jurisdiction with the power of fine or imprisonment makes it *■ 
instantly a court of record.^) 1 A court not of record is the court of a private 
man; whom the law will not intrust with any discretionary power over the 
fortune or liberty of his fellow-subjects. Such are the courts-baron incident to 
every manor, and other inferior jurisdictions : where the proceedings are not 
enrolled or recorded ; but as well their existence as the truth of the matters 
therein contained shall, if disputed, be tried and determined by a jury. These 
courts can hold no plea of matters cognizable by the common law, unless under 
the value of 40s., nor of any forcible injury whatsoever, not having any process 
to arrest the person of the defendant.(A) 

In every court there must be at least three constituent parts, the actor, reus, 
*nd judex: the actor , or plaintiff, who complains of an injury done; the reus, or 
defendant, who is called upon to make satisfaction for it ; and the judex, or judical 
power, which is to examine the truth of the fact, to determine the law arising 
upon that fact, and, if any injury appears to have been done, to ascertain, and 
by its officers to apply, the remedy. It is also usual in the superior courts to 
have attorneys, and advocates or counsel, as assistants. 

An attorney at law answers to the procurator, or proctor, of the civilians and 
canonists. (?) And he is one who is put in the place, stead, or turn of another, 
to manage his matters of law. Formerly every suitor was obliged to appear in 
person, to prosecute or defend his suit, (according to the old Gothic constitu- 

(*) Co. litt. 280. (*) 2 Iiwt 811. 

(•) Ibid. («) Pope Boniface VIII. in 6 DrcrrtaL 7. 3, 1. 1«, } 3, speaks 

(/) Finch, L. 231. of " procuratoribut, qui in aliquibut pariibut attornati nun* 

(')SaUc200. 12 Mod. 388. cupantur." 

1 This rule is subject to some exceptions ; for in the case of a judgment signed on a 
warrant of attorney given upon an unlawful consideration or obtained by fraud, upon 
an affidavit thereof, the court will afford relief upon a summary application. Doug. 1%. 
Cowp. 727. 1 Hen. Bla. 75. And equity will relieve against a judgment obtained by 
fraud or collusion. 1 Anst. 8. 3 Ves. & B. 42. And third persons who have been de- 
frauded by a collusive judgment may show such fraud, so as to prevent themselves 
from being prejudiced by it. 2 Marsh. 392. 7 Taunt. 97. 13 Eliz. c. 5. — Chitty. 

1 But every court of record has not necessarily a power to fine and imprison. 1 Sid. 
146. There are several of the king's courts not of record, as the court of equity in 
chancery, the admiralty courts, &c. 4 Inst. 84. 37 H. 6, 14, b. Yelv. 227. Com. Dig. 
tit ' bancery, C. 2.— Chitty. 
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tion.X*) unless by specisl license under tho kings letters-patent.fr) Thin is still 
the law in m ni i rial case*. 1 And an idiot cannot to tikis day appear by attorn*}, 
sofli ^ H,t > n person ;<m) for he hath not discretion to enable him to appoint •* 
■* proper substitute : and upon bis being brought before the court in so ds» 
fenceless a condition, the judges are bound to take care of bis interests, and they 
shall admit the best plea in his behalf that any one present can suggest.! a ) But, 
as in the Roman law, "mm oltm is asu /viaarf , aUmus nomtn* agt mom aesar, arsi, 
*m*j mot mom mtmtmuMim i*t*nmm<*iitatem habtbat, arpentmt komtme* per vrontratorm 
Ltiipire,"(o) so with us, upon the ssme principle of convenience, it is now per* 
m it ted in general, by divers sntient statutes, whereof the first is statute WesUa. 
8, c. 10, thst attorney* may be msde to prosecute or defend any action in tbs 
absence of the parties to the suiU These attorneys are now formed into a 
regular corns ; they sre sdmitted to the execution of tbeir office by the superior 
courts of \\ estntinster hall, and sre in ail points officers of the respective courts 
of which they are admitted ; and, as they have many privileges on account of 
their attendance there, so they are peculiarly aubject to the censure and sni mad- 
version of the judges.* No msn can practise ss an attorney in any of those 
oourts, but such ss is admitted and sworn an attorney of that particular court : 
an attorney of the court of king's bench cannot practise in the court of common 
pleas; nor nee reran. 1 To practise in the court of chsneery it is also necessary 
to be admitted a solicitor therein : and by the statute £2 <reo. II. c 40, no person 
shall act as an attorney at the court of quarter-session* but such ss has been 
regularly sdmitted in some superior court of record. So early as the statute 4 
Henry IV. c. 1*, it was enacted, that attorneys should be examined by the judges, 
and none sdmitted but such ss were virtuous, lesrned, and sworn to do their 
doty. And many subsequent statutes^) have bud them under further regu- 
lation*.* 

(•> *0»e**j*4 4r >rv OS. I. I. c. C O ta*C 4. tH It 

i»i r vnik <»)iJ«.i.c.:. tsckM.i.c.m. !*» itcav as. 

i-ir ji.iji. II. c«s. curliest 

(•> Sm At*, in. J*X I 



* This i* not univervslly so ; for in prosecution* snd information* for misdemeanours, 
especially in tho court of Kins • Bench, s defendant may. snd tuusJIy docs, appear snd 
plesd by hi* attorney or clerk in court. 1 lliittv'* <Yim. Law. But sn attorney hss no 
right to l*e present during the investigation of s charge of felony liefore s magistrate 
Sfainst hi* client. 3 B A A. 432; snd mwIBI <\ 37.— f bitty. 

* An attorney i» UMjnd to u*e csre. akill. snd integrity ; and if he be not deficient ia 
say of th»*M* eaaenttsl rei|ut*ite* he ia not responsible for any error or mt«tske srWing is 
the s*erci*e of hi* profe»*i»n. 4 Burr. 'J nil ; snd aee 4 B. i A. *££. If he be d#oV»#*»t» 
Sad s lo*s thereby an*** to hta client, he ia liable to sn action in damage*. 1 2 Wils. 325. 
1 Bins- 347 . i and in *otne cases, ss we have shove seen, the court of which hs as aa 
attorney sill afford a •uinmanr remedy. — ('uittt. 

The judge* will e*ervt*e their •ummsry jurisdiction orer the sttorney* of the several 
Courts, not merely in ca*e« where they have been emploved in the conduct of »uiU. or 
say matter purely t»rofe«*ionsl, Imt " whenever the employment i* «o connected with 
their professional character aa to afford s presumption that their character formed the 
around of their employment." Thus, one sttornev hss been compelled to airs op 
papers and dce«ia which had tieen placed in hia hand* aa *tc*tard for the owner of lbs 
estates to which the* refer, snd another to jisy over n»»ney which he had received 
when employed to collect the effect* of an instate by the sdminiatrstor, although be 
had never been emploved bv him to prosecute or defend sny *uit« in law or emuty. * 
Hughe* n Msver. 3 T K 27 i. In rt Aitkin, 4 B. S A. 47. Luxmoore it. Lethbndgs, S 
H I A W*.— 4ouB!t».i 

* But now. by •let. 6 a 7 Vict. c. 73. •. 27. attorney* sdmitted of sny one of the aoperior 
oourts msv pract**« in sny other Mifierior court, or in sny inferior court of law m Kns- 
IsjhI snd Wsles. upon visions the r«»ll of aueh other court. To firactiss in the court at 
obancery and the *upertor courta of e«|Uity, however, it u still ne e ws—r y to bs stinutted 
asolicinir therein — Sttwaav. 

'Tho *ut 6 a 7 Vtct. c. 73. consolidating and amending *eversl of the lsw« relsiias 
to attorney* and •olnitor*, preacrtlirs the condition* of a^lmiwuon tm sn attorney, tbs 
aims and itn-ir of thftr aervice umler articles, snd the oath* to be sdminvtered to theoa. 
and suthorties tbs judges of the court* at common law and ths master of tbs roUa to 
Bppouit exsmmen to si am ins the fitness and capacity of all pa rs ons applying to as 
9 
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Of advocates, or (as we generally call them) counsel, there are two species or 
degrees ; barristers, and Serjeants. The former are admitted after a considerable 
period of study, or at least standing, in the inns of court ;(q) and are in our old 
books *styled apprentices, apprenticii ad legem, being looked upon as p* 2 7 
merely learners, and not qualified to execute the full office of an advocate *■ 
till they were sixteen years standing; at which time, according to Fortescue,(r) 
they might be called to the state and degree of Serjeants, or servientes ad legem. 
How antient and honourable this state and degree is, with the form, splendour, 
and profits attending it, hath been so fully displayed by many learned writers,(*) 
that it need not be here enlarged on. I shall only observe, that Serjeants at law 
are bound by a solemn oath(f) to do their duty to their clients : and that by 
custom(tc) the judges of the courts of Westminster are always admitted into 
this venerable order before they are advanced to the bench ; the original of 
which was probably to qualify the puisne barons of the exchequer to become 
justices of assize, according to the exigence of the statute of 14 Edw. III. c. 
16. T From both these degrees some are usually selected to be his majesty's 
counsel learned in the law ; the two principal of whom are called his attorney 
and solicitor-general. The first king's counsel under the degree of Serjeant 
was Sir Francis Bacon, who was made so honoris causa, without either patent 
or fee ;(w) so that the first of the modern order (who are now the sworn servants 
of the crown, with a standing salary) seems to have been Sir Francis North, 
afterwards lord-keeper of the great seal to king Charles II. (x) These king's 
counsel answer, in some measure, to the advocates of the revenue, advocati fisci, 
among the Eomans. For they must not be employed in any cause against the 
crown without special license f in which restriction they agree with the advocates 
of the fisc :(y) but in the imperial law the prohibition was carried still further, 
and perhaps was more for the dignity of the sovereign : for, excepting some 
peculiar causes, the fiscal advocates were not permitted to be at all concerned 
♦in private suits between subject and subject.^) A custom has of late p^a 
years prevailed of granting letters-patent of .precedence to such barris- *■ 

(«) See book i. introd. 1 1. («)2 Inst 214. 

(') Df LL. c. 50. (») Fortesc. c. 60. 

{•) Fortoac ibid. 10 Rep. pre! Dugd. Orig. Jurid. To (») See his letters, 2M. 

which m-iy be added a tract by the Tate Serjeant Wynne, (*) See his life by Roger North, 37. 

printed in 1766, entitled u Observations touching the An- (») Cod. 2, 9, 1. 

tiqrity and Dignity of the Degree of Serjeant-at-Law." {•) Ibid. 2, 7, 13. 

admitted as attorneys or solicitors ; and the certificate either of the common law or 
equity examiners will be sufficient to entitle a person so examined to admission in all 
the courts, examination by both not being necessary. — Stewart. 

T The degree of serjeant was deprived of its most profitable, if not most important, 
advantage (exclusive audience in the court of Common Pleas) by the stat. 9 k 10 Vict, 
c. 54, which extends to all barristers the privileges of Serjeants in the court of Common 
Pleas. — Stewart. 

The most valuable privilege formerly enjoyed by the Serjeants (who, besides the judges, 
were limited to fifteen in number) was the monopoly of the practice in the court of 
Common Pleas. A bill was introduced into parliament in the year 1755 for the purpose 
of destroying this monopoly ; but it did not pass. In 1834, a warrant under the sign- 
manual of the crown was directed to the judges of the Common Pleas, commanding 
them to open that court to the bar at large, on the ground that it would tend to 
the general despatch of business. This order was received, and the court acted 
accordingly. But in 1839 the matter was brought before the court by the Serjeants, 
when it was decided that the order was illegal, Tindal, C. J., declaring that "from time 
immemorial the Serjeants have enjoyed the exclusive privilege of practising, pleading, 
and audience in the court of Common Pleas. Immemorial enjoyment is the most solid 
of all titles ; and we think the warrant of the crown can no more deprive the serjeant, 
who holds an immemorial office, of the benefits and privileges which belong to it, than 
it could alter the administration of the law within the court itself." 10 Bingh. 571. 6 
Bingh. N. C. 187, 232, 235. However, the statute 9 & 10 Vict. c. 54 has since ex- 
tended to all barristers the privileges of Serjeants in the court of Common Pleas. — 
8harswood. 

1 Hence none of the king's counsel can publicly plead in court for a prisoner, or a de- 
fendant in a criminal prosecution, without a license, — which is never refused, but an ex* 
pense of about nine pounds must be incurred in obtaining it. — Chitty. 
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tor a* the crown think* proper to honour with that mark of distinction: 
whereby they are entitled to such rank and pre~audieuce(<ij an are assigned in 
their ree|»ective patents; sometime* next alter the king's attorney -general, bat 
Usual I v next alter his majesty's counsel then being. These < as well as the queen's 
attorney and solicitor-general .</>) rank promiscuously with the king's counsel, 
mod together with them nit within the bar of the respective courts; but receive 
no salaries, and are not sworn, and therefore are at liberty to be retained 
In causes against the crown. And all other Serjeants and hamster* indiscri- 
minately (except in the court of common pleas, where only Serjeants art 
admitted) 1 * may take upon them the protection and defence of any suitors, 
whether plain I iff or defendant ; who are therefore called their Wirafj, like the 
dependants u|mui the anticnt Roman orators. Those indeed practised aratu, for 
honour merely, or at most for the sake of gaining influence : and so likewise it 
is established with us,(cj that a counsel can maintain no action for his fees; 
which are given, not as locatw rW cvmductw, but as quiddam honuranum ; not as 
a salary or hire, but as a mere gratuity, which a counsellor cannot demand 
without doing wrong to his reputation :(<//' as is also laid down with regard to 
advocates in the civil law,c> whos? AoaorurtMsi was directed by a decree of the 
•±91 M ' na| t* not lo t'Xwcd in any case ten thousand sesterces, *or about MW 
■* of English money. (/;" And, in order to encourage due freedom of 

(•t Fn aa a Vaw Si tW luwit la r«rt.««| <4 m* mmh «m- •. fmrfmmm M few 

S»jM*an> Umj a mi a»4 U» mbmi b* «M|uta • «a**t l*U» •. TW fww fS t *4 Itmbm. 

•f IS* f tmmtomt* «Ltf* ■■■illy <**»*• im m* tW fr*> V« ASi ■■■!■■ *4 tW <i*U Uv 

Us** II. Sifiwfcii 

1. TW Slag's awa*** mrymm t. .«n i mIMi>i< by ifiHU la tW envrto «# xrW ^ i c . two •# Um i 

SSSnM.1 brrtSm, c«JWJ ia* p>«t^»ta m * 
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X TW lia« • t4»c u< tMi w l f». ttovto. an* «. 1 CX. Xm> J 
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X TW kiaC* »4«rifc4r«#»a**»l • *•» *V II. X 1 

X TW aiag't M)Mtu. <//Tm 4m. I. 11. 

1 TW ksa/a fiwawl. vuS tW 51 111 atSjca» t aa4 



• By the kinjr'* mamlate, 14th I****. 1H1 1, the king's attorney snd solicitor-general are 
now to have * t»lace and audience hef<»re the king's premier serjeant. — <*sittt. 

•That i«, in hank ; for st trial* st m«i pnus in Common Pica* a barrister who is not a 
Serjeant msy or^n l«*avl s csum*. — I'mittt. 

" I'jwin tin* *amc principle a t»hy«tci*n cannot msintsin sn action for his fees. 4 Term 
Hep. 317. It ha* al*o tir«*ti held that no action lies to recover hsck s fee g;ven to s lair* 
lister to argue a rau^ which he did not attend. I'eake'* R. 1:22. Formerly it wm con- 
sidered that if a counsel diac|<Me«I hi* client'* esse or neglected to sttend to it, he was 
liai>lr to \m* «ued. s*«e Yin. Abr. Action* of Assumpsit. I*. But in more modern times 
it ha* licen considered that no such a* turn is sustainable, Peake'a R. «>6. 

Chi the other hand, acrjeant* an«l lauruters are entitled to cerlsin privileges. Rack is 
an e*«|uire ; and his eldest son st «|Ualtfir<| to kill gTUne. 1 T. K. 44. They are entitled 
when *ue«l M-f-arstely to have the t»r>ue Uud in snv srtion ajrsinit them in Mni<lleaex. 
(1 Htrs. 61«i.) and are pnrilea>«l from srrest and from lieing taken in executH>o whilst 
ibev are on their pro|*er cinnnt snd when they are attending the aittmjrs at Nisi Tnus. 
1 lien. Bla. fVu;— 4'airrr. 

"The circutn«Unces which led to this decree, as r+c*wd+4 by Tscitus, deserve to be 
mentioned. Samius. s Roman knijrht of disttajetion. having mven Hudiu* s fee of three 
th o usa n d fruinesa to undertake his defence, and ftndinK that he we l>etrs«ed by his ad* 
VOCSie. f'rrrry ,m <s««aa r^$ tm^Jnut. In consequence of this, the aenate instated Upon eaV 
forcinx the Oncian law. oval <mw*1*r mmtoputm** n&pms si <musmm era^Lim ptrum^m aissasase 
INJSSf. 

Tscitus then recitea the tn*ummf* of thoae who spoke s^sjn*t the psyment of feea 
and of th«»e who suprortrd the pra«'tice. and concludes with telling us that < l a m has 
Casssr. thinking that there was mor*< reaaon. though \nm hl>ersJity. in the srguments of 
the latter. euf***du p*r*m*u p>%t^»t m*%i*m, u*p* md sVtaa arafrrfat y+*m lyrrsm rraWba 
•sscrraotr. I Ann. lib. II. c. 5. 

But. I^nidea the ai^cei»taitce of Mich immense fees, the perildy of advocate* hail ' 
acotiim«»n tnUBc. fur Tacitus tntnw|u<ea the subject by ol-erting. aer f+tdf**m >* 
m frcu tarn tmaU /*•»/ e^aa a/nvu/*v« p+rr*hhm. To the h«»nour of mir c«Hirta, the cofTUp* 
lion of ju«Ie f -« and the treachery «>f cwmn*e| are crimea unhesnl of in thia c«>untry. 
IJ^ai rmm ett j^s cttj* t (/»*«/ ae y »# i*SVt-<i ; /n«/*ti, aeyw pcr/nm^ jrdmhti, MyM +dmiurwr\ j 

IV. pro Cawana. — Caxisrias. 
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speech in the lawful defence of their clients, and at the same time to give a 
check to the unseemly licentiousness of prostitute and illiberal men, (a few of 
whom may sometimes insinuate themselves even into the most honourable pro- 
fessions,) it hath been holden that a counsel is not answerable for any matter 
by him spoken relative to the cause in hand and suggested in his client's instruc- 
tions, although it should reflect upon the reputation of another, and even prove 
absolutely groundless : but if he mentions an untruth of his own invention, or 
even upon instructions, if it be impertinent to the cause in hand, he is then 
liable to an action from the party injured.^/) 1 * And counsel guilty of deceit or 
collusion are punishable by the statute Westm. 1, 3 Edw. I. c. 28, with impri- 
sonment for a year and a day, and perpetual silence in the courts ; a punishment 
still sometimes inflicted for gross misdemeanours in practice.(A) 



CHAPTEB IV. 
OF THE PUBLIC COURTS OF COMMON LAW AND EQUITY. 

We are next to consider the several species and distinctions of courts of 
justice which are acknowledged and used in this kingdom. And these are, 
either such as are of public and general jurisdiction throughout the whole realm, 
or such as are only of a private and special jurisdiction in some particular parts 
of it. Of the former there are four sorts : the universally established courts of 
common law and equity; the ecclesiastical courts; the courts military; and 
courts maritime. And, first, of such public courts as are courts of common law 
and equity. 

The policy of our antient constitution, as regulated and established by the 
great Alfred, was to bring justice home to every man's door, by constituting as 
many courts of judicature as there are manors and townships in the kingdom, 
wherein injuries were redressed in an easy and expeditious manner by the 
suffrage of neighbours and friends. These little courts, however, communicated 
with others of a larger jurisdiction, and those with others of a still greater 
power ; ascending gradually from the lowest to the supreme courts, which were 
respectively constituted to correct the errors of the inferior ones, and to deter- 
mine such causes as bv reason of their weight and difficulty demanded a moro 
solemn discussion. *The course of justice flowing in large streams from r<t o. 
the king, as the fountain, to his superior courts of record ; and being L 
then subdivided into smaller channels, till the whole and every part of tho 
kingdom were plentifully watered and refreshed. An institution that seems 
highly agreeable to the dictates of natural reason, as well as of more enlightened 
policy ; being equally similar to that which prevailed in Mexico and Peru before 
they were discovered by the Spaniards, and to that which was established in 

(#) Cro. Jac 00. (*) Sir T. Raym. 876. 

In New Jersey, an advocate's fees are not recoverable at law. Shaver vs. Norris, Pen- 
ning, 63. Seeley vs. Crane, 3 Green, 35. Van Alter vs. McKinney's Exrs., 1 Harrison, 
236. However, the general current of decisions in the United States is in favour of the 
right of counsel to recover by a suit at law a reasonable compensation for their services, 
whether in court or out of court. Stevens vs. Adams, 23 Wendell, .57, S. C. 26. Ibid. 
451. Newman vs. Washington, Martin & Yerger, 79. Stevens vs. Monges, 1 Harrington, 
127. Bayard vs. McLane, 3 Harrington, 217. Duncan vs. Beisthaupt, 1 McCord, 149. 
Downing vs. Major, 2 Dana, 228. Christy vs. Douglass, Wright's Ch. Rep. 485. Webbt*. 
Hepp, 14 Missouri, 354. Vilas vs. Downer, 21 Vermont, 419. Lecatt vs. Sailer, 3 Porter, 
U5. Gray vs. Brackenridge, 2 Penna. Rep. 181. Foster vs. Jack, 4 Watts, 33. It may 
1» questioned whether the real interests of the profession have been promoted by the 
change. — Sh ars wood. 

u See the late important case establishing the correctness of this position. Holt, C. 
H. P. 621. 1 B. k A. 232. 1 Saund. Rep. 130.— Cmrrr. 
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the Jewish republic by Moses. In Mexico each town and province bad tit 
propter judges, who beard and derided causes, except when the point in litigation 
waa too intricate for their determination ; and then it wan remitted to tha 
to pre mo court of the empire, established in the en pita I, and consisting of ttrrirt 

^Ig^iti) Peru, according to <; arc i lasso de Vega, (an historian descended 
in the antient Incan of that country,) wan divided into small district* con- 
taining ten families each, all registered and under one magistrate, who bad 
authority tii decide little differences and punish petty crimen. Five of the** 
OOtn posed a higher claw, of fifty families; and two of the** last composed 
another, called a hundnd. Ten hundreds constituted the largest division, ct#n- 
alating of a thou mi mi families; and each division had its separate judge or 
magistrate, with a projicr degree of subordination < M In like manner, wc read 
of M »**••», that, finding the sole administration ot justice too heavy for him. ha 
M ch«>se able men out of nil Israel, such as feared (tod, men of truth, hating 
0ovetou*uc*s : and made them heads over the |H»ople. rulers of thousands, ruler* 
of hundreds, rulers ot titties, ami rulers of tens; and they judged the iieopl* at 
all seasons : the hard causes they brought unto Moses; hut even* small matter 
they judged themselves 'V* These interior courts, at least the name and form 
of them, still continue in our legul constitution ; hut as the sujH-rior courts of 
record have in practice obtained a concurrent original juris«liction with tliese; 
and aa there is, besides, a power of removing plaints or actions thither from all 
the inferior jurisdiction* ; u|m>ii these accounts t amongst others j it has happened 
9fg I that •these jKtty tribunals have fallen into decay, and almost into obli- 

■* vion; whether tor the better or the worm*, may f*e matter of some opeca- 
lation, when we consider on the one band the increase of ex[H*nse and dclav. and 
on the other the more able and nnjmrtwl decision, that follow from this cliange 
of jurisdiction. 

The order 1 shall ol>*erve in discoursing on these several courts, constituted 
for the redrew* of an/ injuries, . t.»r with those of a jurisdiction merely rnmtmal 
I ahall not at present concern myself.; will l*c by beginning with the lowest, 
and those whose jurisdiction, though public and generally dispersed throughout 
the kingdom, is yet (with regard to each particular court* confined to very 
narrow limits; and so ascending gradually to those of the moat extensive and 
tnuiscvndeitt power 

1. The lowest, and at the same time the most expeditious. court of justice 
known to the law of Kughtnd, is the court of p*fj#*mirf 9 cuna t#*lt* pmlrrnzaU ; 
ao called from the dusty feet of the suitors ; or. according to Sir lvdward ( okc.(*f) 
because justice is there done as *|»ecdily as dust can tall from the foot ; upon 
the utile principle that justice among the Jews was administere«l in the gala 
of the city,* e > that the proceeding* might be the more sj>ccdy as well as puYdic- 
Bat the etymology* given us by a learned modern writer*/) is much more inge- 
nious and satisfactory ; it l»cing derived, according to him, from p*td puU rettml f 
(a pcdler, in old French,* and therefore signifying the court of such petty 
chapmen as resort to fairs or markets It is a court of record, incident to every 
fair and market, of which the steward of him who owns or has the toll of the 
market is the judge ; ami its jurisdiction extend* to administer justice U*r all com- 
mercial injuries done in that very lair or market, and not in any preceding one. 
So that the injury must he done, complained of, heard, and determined within 
the compass of one and the same day, unless the fair continues longer. The 
igg. court hath cognizance of # all matter* of contract that can possibly ansa 

J within the precinct of that fair or market ; and the plaintiff must make 
oath that the cause of action arose there \$) From this i»ourt a writ of error 
Ilea, in the nature of an appeal, to the courts at Westminster * A » which are m«w 
nlao bound by the statute 11* (Jeo III. c. 70 to issue writs of execution, in aid 
of its pr>ccsa after judgment, when* the person or effects of the defendant ara 
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the revival of the practice and proceedings in these court*, which are now in a 
manner forgotten. The reason of their original institution seems to have been 
to do justice expeditiously among the variety of persons that resort from dis- 
tant places to a fair or market ; since it is probable that no other inferior court 
might be able to serve its process, or execute its judgments, on both, or perhaps 
either, of the parties ; and therefore, unless this court had been erected, the 
complainant must necessarily have resorted, even in the first instance, to some 
superior judicature. 

II. The court-baron is a court incident to every manor in the kingdom, to be 
holden by the steward within the said manor. This court-baron is of two 
natures :(t) the one is a customary court, of which we formerly spoke/*) apper- 
taining entirely to the copyholders, in which their estates are transferred by 
surrender and admittance, and other matters transacted relative to their tenures 
only. The other, of which we now speak, is a court of common law, and it is 
the court of the barons, by which name the freeholders were sometimes 
antiently called : l for that it is held before the freeholders who owe suit and 
service to the manor, the steward being rather the registrar than the judge. 
These courts, though in their nature distinct, are frequently confounded together. 
The court we are now considering, viz., the freeholders' court, was composed 
of the lord's tenants, who were the pares of each other, and were bound by 
their feodal tenure to assist their lord in the dispensation of domestic justice. 
This was formerly held every three weeks ; and its most important business is 
to determine, by writ of right, all controversies relating to the right of lands 
within the manor. 1 It may also hold plea of any personal actions of debt, tres- 
pass on the case, or the like, where the debt or damages do not '"amount r*Qi 
to forty shillings ;(/) which is the same sum, or three marks, that *- 
bounded the jurisdiction of the antient Gothic courts in their lowest instance, 
or fierding-courts, so called because four were instituted within every superior 
district or hundred. (m) But the proceedings on a writ of right may be removed 
into the county-court oy a precept from the sheriff called a tolt,(n) " quia toUit 
atque eximit causam e curia baronum." (o) And the proceedings in all other 
actions may be removed into the superior courts by the king's writs of pone,(p) 
or accedas ad curiam, according to the nature of the suit.(g) After judgment 
given, a writ also of false judgmentQr) lies to the courts at Westminster to re- 
hear and revie w the cause, and not a writ of error ; for this is not a court of 
record : and therefore, in some of these writs of removal, the first direction 
given is to cause the plaint to be recorded, recordari facias loquelam. 

III. A hundred-court is only a larger court-baron, being held for all the 
inhabitants of a particular hundred instead of a manor. The free suitors are 
here also the judges, and the steward the registrar, as in the case of a court- 
baron. It is likewise no court of record; resembling the former in all points, 
except that in point of territory it is of greater jurisdiction. (s) This is said by 
Sir Edward Coke to have been derived out of the county-court for the ease of 
the people, that they might have justice done to them at their own doors, 
without any charge or loss of time )(t ) but its institution was probably coeval 
with that of hundreds themselves, which were formerly observed(w) to have 
been introduced, though not invented, by Alfred, being derived from the polity 



i 



Oo. Utt. 58. IP) See Append. No. I. \ 8. 

) Book ii. ch. 4, 8, and 22. (t) F. N. B. 4, 70. Finch, L. 444, 445. 

Finch, 248. fa F. N. B. 18. 

•) Stiernhook dt jure Goth. 1. 1, c. 2. (•) Finch, L. 243. 4 In*. 287. 

>) F. N. B. 3, 4. See Append. No. 1. \ 2. (<) 2 Inst. 71. 

(•) 3 Rep. prrt (») Book i. p. 118. 

1 All the freeholders of the king were called barons ; but the editor is not aware that 
it appears from any authority that this word was ever applied to those who held free- 
holds of a subject. See an account of the ancient barons, ante, 1 book, 399, n. 5. It 
seems to be the more obvious explanation of the court-baron that it was the court of the 
baron or lord of the manor, to which his freeholders owed suit and service. In like 
manner, we sav the king's court and the sheriff's court. — Christian. 

'The writ of right having been abolished, (3 k 4 W. IV. c. 27, s. 36,) this branch of its 
jurisdiction no longer exists. — Kerr. 
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of the anticnt German*. The crntoii, we may remember, were the principal 
inhabitant* of a district composvd of different village*, originally id number a 
•3 f 1 * M *'' /Vt '« * ,ul afterwards only • called !»y that name ;< r> and who probably 
•* gave the same denomination to the district oat of which they were 
chosen. Ca*iar speak* positively of the judicial power exercised in tknr 
bund red -courts and court*- baron." M PnmrtprA rryioawm atq*e p»i»f>nim" i which 
we may fairly construe, the Ionia of hundred* and manor*) •• iiuVr smus jms 
dicunt, <'nntn>vrr*niMjuf wosiiwa/ <ir> And Tacitus, who had examined their 
count it ut ion ntill more attentively, inform* us not only of the authority of the 
lords, but that of the rrntrnt, the hundredor*, or jury; who were takeu out of 
the common freeholder*, and had themselves a ehare in the dctermiiiatioa 
•* Klujuntur in rt#ji«'</<<4 ft pnnnpr*. qui jura ftrr p*t<j<*4 rtcitsqmf reti*lu*t : crafre* 
ai*yw/i.«, rs pirbf cvmttfs, consilium *tm*l ft amctontaM, ak*¥*t. t \x) Thia hundred- 
court wan denominates! turrcda in the Gothic constitution. < y) Hut thm court, ae 
causes an* equally liable to removal from hence, aa from the common court- 
baron, ami by the tame write, and may alao be reviewed by writ of taW judg- 
ment, in therefore fallen into equal disuse with regard to the trial of action* 1 

IV. The county -court' ha court incident to the jurisdiction of the sheriff 
It i* not a court of record, but may hold plea* of debt or damage* under the 
value of forty shilling*.!; t Over *ome of which cauaee these intern >r courte 
have, by the exprcas word* of the statute of Gloucester,* <i) a jurisdiction 
totally exclusive of the king's superior court*. For in order to be entitled to 
aue an action of trvstia** for good* before the king's justiciar*, the plaintiff is 
directed to make affidavit that the cause of action doe* really and b*md JfeV 
amount to 4lU. ; which, affidavit is now unaccountably disused.* bj except in the 

<•, #)»*••• r» t ,njmiis p*f*t maC. t+fmt t^tmm tmtrr mm* *9 NwraSrx*. t. 1, (. 1 

mmUmr. < 1+4 /*""■- *MMru /«■!. }*m mm « Smw <•• 4 ImC JM 

•A T«* *> Jtf* t*rm t. K <• • M«* t • * 

i»»/k/Mf tM ».«>f.tt .* 1 t»« J»l IT tML S« Akr Owl <f t^i 

(•, i* JkA 4nm. c ML *«*<*, A. I 



'Tbt* r*»urt ••baron snd hundred-court* have long bren entirely otisnlete as courts ef 
civil jurisdiction: stid the »utute *J A |0 Vict, c. US lias sreordingly empowered the 
lord* of nfiy huiMlr.nl. or of any honour, manor, or liberty listing any court in tight 
thereof in which del>t« «»r <l«»ni.*nd* may i*» reentered, to •urrender the right of hohiing 
such court* to the t-nmn. sftt-r which •urrender the right of holding *uth court* t» to 
cease Mid determine -Kiss. 

• A« to the county-* *»urt in general. •**» Com. Ihg. < otinty-f'ourt*. B. 3 Bar. Abe. 
CVmrt. < «hii»t\ 4 ourt. Vin. Ahr Court. County. 7 vol V 4 ln«t. *JW. No set ion can bs 
brought in the ctHinty-coiirt. ttnh-** the chum* of action arose, and the defendant 
Within the i«»tinti ; and if thst \** not the csmt. the sctit»n may l*e bn*ight in the 
liur ctuirt. *lth<High for s •urn low thsn MU. : for if no action can lie brought in tfca ia- 
fen<#r jurisdiction for m» •tiisll a debt, the pUintifT i» not therefore to lose it. Per Lard 
Ken>on. T K. 17 V * T R 9 2X>. 1 Ros. A 1* 7.V I I»»w|. A R. 359. So if the 
tract tV m*d*« on the high •••*«, as fur wage*, it cannot l«* rrr«>vere<i in the county « 
1 B. A A. '-^.i But the uon-rt*«idefir«* t»f the lUsintifT within the juriMliction constitutes 
a)o«»bjt^ctM»n st c<»nwiH»ii Uw to hi* proceeding in the c<»unt5-c«Mirt. ( I Kast. .U'i;) tb'^uta 
ia «mtc liM^sl c^Hirt* of re«|ue«t. constituted by fiarticuUr »Uitute«. hoth puuntttf and «► 
fvntUm tuti«t reside within the jun«<liction. a T. K. £16. Tin* court ha* no junsilictstMi 
OTer tri*«tHUMr« uud t«> hate U-etl c«»mtnittett c* ft *rm*s. - |ier \j**\ Kenton. JT. R. Is.) 
because ttie ciHint% -«^Hjrt. not l«*tng s court of rerf.nl. rann«>t tine the clefen«lant. ( % «ea^ 
Ihg. t*«iunt\ <* s. But it i« «ai«t to lie otherwise when the )»rore«<ding» are by justicies. 
Com. Ihg. •*«Hinty r .*». Tlie writ of jti«t !«»«-• <lor« n«»t. honeier. escept in this instance 
and *• re»|«i t« the smmmt of the deht. enlsrge the •hentT* jurisdiction 1 !>»t. 2M. 
Vin Ahr t«Nirt. t'«»unt«. !».. s. '«!. pi. *». An entire «let>t excelling «♦«»# cannot l» «f4it, 
so as to he »ue«i for in tin* court: nor ran the cn«lit«>r f^I*elv •ckn<*w)«««tf«> «att»fart>n« 
of a |«rt ••» s« to prtM^e«^| for the re»t. 1 ln«t. .ili J'alm. A#"»4. Omi. Ihg («>uati t*. 
& - H«»ll. a. i!7. pi. 1. JUit where the ilebt hss rr«Uy l»*en reduced by pavments 
un<ler 4»»#.. it may lie reentered in tht« c«iurt. Com Ihg IVmnty C. I*, ^e♦ 1 B. A K 
&\ '*2i. No rapt** sgsin^t the |ierM>n can iwMie out of tht* court. (<*«xn. Ihg tVwtaty 
C. 9;i snd therefore if the defen^lant has no good* the plaintiff* is without reenrdf there; 
but sn »rti«>n may at common law he brought in the »uf«-nor court* on s ju«igment ob- 
teiaed in the count y-«xKirt. and thu«. ultimately. eiecutMm against the person may be 
Obtained. Oreeowood on Courts, 2i Fuich^aia. K. K. K. 142.— Cum. 
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court of exchequer.* The statute also 43 Eliz. c. 6, which gives the juages in 
many personal actions, where the jury assess less damages than 4Us., a power 
to certify the same and *abridge the plaintiff of his full costs, was also r^oa 
meant to prevent vexation by litigious plaintiffs; who for purposes of L 
mere oppression might be inclinable to institute suits in the superior courts for 
injuries of a trifling value. The county-court may also hold plea of many real 
actions, and of all personal actions to any amount, bv virtue of a special writ 
called a justicies; which is a writ empowering the sheriff for the sake of de- 
spatch to do the same justice in his county-court, as might otherwise be had at 
We8tminster.(c) The freeholders of the county are the real judges in this 
court, and the sheriff is the ministerial officer. The great conflux of freeholders 
which are supposed always to attend at the county-court (which Spelman calls 
forum plebeice justiciar et theatrum comitivce potestatis)(d) is the reason why all acts 
of parliament at the end of every session were wont to bo there published by 
the sheriff; why all outlawries of absconding offenders are there proclaimed; 
and why all popular elections which the freeholders are to make, as formerly 
of sheriffs iand conservators of the peace, and still of coroners, verderors, and 
knights of the shire, must ever be made in pleno comitatu, or in full county- 
court. By the statute 2 Edw. VI. c. 25, no county-court shall be adjourned 
longer than for one month, consisting of twenty-eight days. And this was 
also the antient usage, as appears from the laws of king Edward the elder ;(e) 
" prccpositus (that is, the sheriff) ad quartam circiter septimanam frequentem populi 
concionem celebrato: cuiquejus dicito; Utesque singulas dirimito" In those times 
the county-court was a court of great dignity and splendour, the bishop and 
the ealdorman, (or earl,) with the principal men of the shire, sitting therein to 
administer justice both in lav and ecclesiastical causes//) But its dignity was 
much impaired when the oishop was prohibited ana the earl neglected to 
attend it. And, in modern times, as proceedings are removable from hence 
into the king's superior courts, by writ of pone or recordari,(g) in the same 
manner as from * hundred-courts and courts-baron; and as the same r *o 7 
writ of false judgment may be had, in nature of a writ of error; this *- 
has occasioned the same disuse of bringing actions therein.* 

(•) Finch, 318. P. N. B. 152. (/) LL. Ridgari, c. 5. 
(*) GLxs. v. comilatu*. (#) F. N. B. 70. Finch, 445. 
QC.1I. 

* And in any of the superior courts, when the debt sued for appears on the face of the 
declaration, (3 Burr. 1592,) or is admitted by the plaintiff or his attorney, (2 Bla. Rep. 
754,) or proved by an affidavit of the defendant, (4 T. R. 495. 5 id. 64. Tidd. Prac. 8 
ed. 5G5,) to be under 40*., and the plaintiff may recover it in an inferior jurisdiction, they 
will stay the proceedings, it being below their dignity to proceed in such action. But the 
plaintiff may by affidavit show that the debt exceeds 40«., or that the defendant resided 
out of the jurisdiction, which will retain the cause in the superior court. 6 T. R. 175. 
8 T. R. 235. 1 B. A P. 75. 1 Dowl. & R. 359.— Chittv. 

•The new county-courts, so called in contradistinction to the county-courts before 
mentioned, were established by the statute 9 & 10 Vict. c. 95. They at first possessed 
jurisdiction only for the recovery of debts, damages, and demands, legacies and balances 
of partnership accounts, where the sum sued for did not exceed 20/. They were also 
charged with the power of giving a landlord possession of premises where the tenant's 
term had determined or he had received proper notice to quit, in cases in which the 
rent did not exceed 50/. annually and no fine had to be paid. By the statute 13 & 14 
Vict. c. 61, their jurisdiction was extended to actions where the amount sued for did not 
exceed 50/., and, if the litigants consented in writing, to actions for any amount what- 
ever. By this statute an appeal was also given against the decision of the judge on 
matter of law, but only in actions for sums above 20/. No appeal lies from his decision 
in matters of fact. The other statutes relating to this branch of the jurisdiction of these 
courts are the 12 & 13 Vict. c. 101, and 15 k 16 Vict. c. 54. They have no jurisdiction, 
it may be observed, unless the parties expressly consent in writing to that effect, in 
actions in which the title to corporeal or incorporeal hereditaments, or to any toll or 
franchise, or in which the validity of any devise or bequest under a will or settlement, 
may come in question. Actions brought for a malicious prosecution, for libel or slander, 
criminal conversation, or seduction, or breach of promise of marriage, are expressly ex- 
cluded. 
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These are the several species of common-law courts, which, thoegh die* 
parsed universally throughout the realm, are nevertheless of a partial jurisdic- 
tion, and cotiniied to particular districts, yet communicating with, and, as it 
ware, mcinl«crs of, the sup* nor courts of a more extended ami general nature; 
which are calculated lor ihe administration of redress, not in any one lordship* 
hundred, or county only, but throughout the whole kingdom at large. Of 
which sort in, 

V. The court of common piau, or, an it is frequently termed in law, the cowl 
of common bench. 

By the antient Saxon constitution, there was only one superior court of 
justice in the kingdom; and that court had cognisance both of civil and 
spiritual cause* : vis., the vttttna- yrmtft, or general council, which assembled 
annually or oflcncr, wherever the king kept his Christmas. Easter, or Whitsun- 
tide, as well to do private justice as to consult upon public business. At the 
conquest the ecclesiastical jurisdiction was diverted into another channel; and 
the Conqueror, fearing danger from them* annual parliaments, contrived also to 
separate their ministerial power, as judges, from their deliberative, as coun- 
sellors to the crown. He therefore establislied a constant court in his own hall, 
thence called by Bracton,(A; and other antient authors, aula rryia, or aula rryu. 
This court was composed of the king's great officers of state resident in hie 
palace, and usually attendant on his |>ersou ; such as the lord high constable 
and lord mareechal, who chiefly presided in matters of honour and of arms; 
determining according to the law military and the law of nations. Beside* these, 
there were the lord high steward, and lord great chamberlain ; the steward at 
nma-% the household; the lord chancellor, whose peculiar 'business it was to 
J keep the king'* seal, and examine all such writs, grants, and letters as 
were to oass under that authority ; and the lord high treasurer, who was the 
principal adviser in all matters relating to the revenue. These high officers 
were assisted by certain |>cr»oiis learned in the laws, who were called the 
king's justiciars or justices, and by the greater barons of parliament, ail of 
whom had a seat in the <j«ni rryui, and formed a kitid of court of appeal, or 
rather of advice, in matters of great moment and difficulty. All these in their 
several department* transacted all secular business both criminal and civil, and 
likewise the matters of the revenue: and over all presided one special magis- 
trate, called the chief justiciar, or capital* juAtwutnuA Miss A*tjit<r ; who was 
also the nrincitial minister of state, the second man in the kingdom, and by 
virtue of his office guardian of the realm in the king's absence. Ami this ofice* 
it was who principally determined all the vast variety of causes that arose in 
this extensive jurisdiction, and from the plenitude of hi* power grew at length 
both obnoxious to the people, and dangerous to the government which em- 
ployed him (i) 

*f his great universal court being hound to follow the king's household in all 
his progresses and cx|>cditioii*, the trial of common causes therein was found 
Tery burdensome to the subject. Wherefore king John, who dreaded also the 
power of the justiciar, very readily consented to that article which now for 
the eleventh chapter of swys«i r«irf«i, and enacts, •• that mm mm ma planta 

(•* L K *r 1. r T ,* Pfmtm Ola* XU.ttZ.sa OSS Hat C t Srfmt IT 

The judjte* must l>e hsrmters of seven y«*sr»* standing. The judge decides all < 
lions ss veil of fc*t s* of Uw, unl««ss one or other of the |*rtie» to the srtioo has d#> 
BMUtdi<d s jury for tin* trial of insitrr* of fsrt, — srhirh tn actions for sum* shove V sss? 
ha oblstned ss of right, snd om»»«ii of fife jurors sutnmcHwd from the district waste 
Ihe court i* holden. 

The court is s court of record. It t* held ones a month. And. to eneoursge partiss 
to re-«»rt to thi» tnbunsl. the plaintiff in the superior courts 'in suits in winch they hare 
eoncurn-iit jurisdiction > d«»«s not r**«xm»r hs» costs in srtions of contract where he reco- 
ears no u»ore thsn £»/ . snd in action* of tort where be recovers no more thsn ££. usv 
less the judg* of the su|<erior rourt *ho tries the cau«e certifies for costs, or it appears 
lo the tisirt thst there ass sufficient reason U*r bringing the action in the superior 
Court.— >tivaii. 
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sequantur curiam regis, sed teneantur in aliquo loco certo" This certain place was 
established in Westminster hall, the place where the aula regis originully sat, 
when the king resided in that city; and there it hath ever since continued. 
And the court being thus rendered tixed and stationary, the judges became so 
too, and a chief with other justices of the common pleas was thereupon ap- 
pointed ; with jurisdiction to hear and determine all pleas of land, and injuries 
merely civil, between subject and subject. Which critical establishment of this 
principal court of * common law, at that particular juncture and that par- p^qo 
ticular place, jjave rise to the inns of court in its neighbourhood ; and, *- 
thereby collecting together the whole body of the common lawyers, enabled tho 
law itself to withstand the attacks of the canonists and civilians, who laboured to 
extirpate and destroy it-O') This precedent was soon after copied by king 
Philip the Fair in France, who about the year 1302 fixed the parliament at 
Paris to abide constantly in that metropolis; which before used to follow the 
person of the king wherever ho went, and in which he himself used frequently 
to decide the causes that were there depending; but all were then referred to 
the sole cognizance of the parliament and its learned jud^es.(&) And thus also 
in 1495 the emperor Maximilian I. fixed the imperial chamber (which before 
always travelled with the court and household) to be constantly held at Worms, 
from whence it was afterwards translated to Spires.(Z) 

The aula regia being thus stripped of so considerable a branch of its juris- 
diction, and the power of the chief justiciar being also considerably curbed by 
many articles in the great charter, the authority of both began to decline apace 
under the long and troublesome reign of king Henry III. And, in further pur- 
suance of this example, the other several officers of the chief justiciar were, 
under Edward the First, (who new-modelled the whole frame of our judicial 
polity,) subdivided and broken into distinct courts of judicature. A court of 
chivalry was erected, over which the constable and mareschal presided ; as did 
the steward of the household over another, constituted to regulate the king's 
domestic servants. The high steward, with the barons of parliament, formed 
an august tribunal for the trial of delinquent peers ; and the barons reserved to 
themselves in parliament the right of reviewing the sentences of other courts 
in the last resort. The distribution of common justice between man and man 
was thrown into so provident an order, that the great judicial officers were 
♦made to form a check upon each other: the court of chancery issuing r*Ar\ 
all original writs under the great seal to the other courts; the common "■ 
pleas being allowed to determine all causes between private subjects; the exche- 
quer managing the king's revenue ; and the court of king's bench retaining all 
the jurisdiction which was not cantoned out to other courts, and particularly 
the superintendence of all the rest by way of appeal ; and the sole cognizanco 
of pleas of the crown or criminal causes. For pleas or suits are regularly 
divided into two sorts : pleas of the crown, which comprehend all crimes and 
misdemeanours, wherein the king (on behalf of the public J is the plaintiff; and 
common pleas, which include all civil actions depending between subject and 
subject. The former of these were the proper object of the jurisdiction of tho 
court of king's bench; the latter of the court of common pleas, which is a 
court of record, and is styled by Sir Edward Coke(m) the lock and key of the 
common law ; for herein only can real actions, that is, actions which concern 
the right of freehold or the realty, be originally brought : and all other, or 
personal, pleas between man and man, are likewise here determined; though 
in most of tlvem the king's bench has also a concurrent authority. 7 
The judges of this court are at present(n) four in number, one chief and three 

V) fee book L tntrod. } 1. («)4 Inst. 99. 

(') Mod. Un. Hi*, xxiii. 396. (») King James I. daring the greater part of his reign ap» 

(') ItikL zxix. 46. pointed Ave judges in the courts of King's Bench and Com- 

T The jurisdiction of each court is so well established that at this day the court of 
King's Bench cannot be authorized to determine a mere real action, so neither can 
the court of Common Pleas to inquire of felony or treason. Hawk. b. 2, ch. 1, s. 4. 
toe. Abr. Courts, A. The King's Bench, however, tries titles to land by the action of 
ejectment.— Chitty. 
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ftW junticca, created by the king** let tern-patent, who nit every dajr in the 
four term* to hear ant) determine all matter* of law ariaing in civil canar*. 
whether real, |»cmonal, or mixed and coni|w>unded of both. Theae it take* 
cognisance of, an well originally an upon removal from the inferior court* before 
mentioned. Hut a writ of error, in the nature of an appeal, liea from thia court 
into the court of king'n bench* 

• •ii *V1. The court of king'* bench (no called riccaune the king uaed for- 
■* nierlv to ait there in pcrnon.fo) the atyle of the court ntill being mrum 
ipto rttpf fn the nuprcmc court of common" law in the kingdom ; conai*tin$ 
of a chief juaticc and three pu**ni junticea, who are by their office the ao%*er*ij»n 
conncrvBtorn of the |ieacc and nupreme coroner* of the land. Yet, though the 
king hifiiwlf u*ed to nit in thin court, ami ntill in nu|>|>oacd no to do, he did n««t. 
neither bv law in he eni|»owercd( p ) to, determine any cau*c or motion, bat ly 
the moiitti of bin judge*, to whom he hath committe«i bin whole judicial author 

Thin court, which fan we have naid) in the remnant of the <?m/«i rryui. in no?, 
nor can he, from the very nature and constitution of it, fixed to any certain 
place, but may follow the king* |iemon whenever he goea: for which rcaaon all 
proccaa innuing out of thin court in the king'n name in returnable •* ub^umtpn 
fuenmuM in Anijlm." It hath indeed, for aonie centurien im«t t usually aat at Wwt. 
ninnter, U*ing an antient |*alacc of the crown; but might remove with the ktn^ 
to York or Kxcter, if he thought pn>|»er to command it. And we find that, 
after Kdward I. bail conquered Sot land, it actually aat at Roxburgh ir» And 
thin movable quality. a* Hell an it* dignity and |iower, an* fully cxprcwd by 
Bract on when he nay* that the jti«ticen of thi« court are "nipt ta It*, ynrraU*. 
ffrpftmi, ft majors* ; ,t lattrt rr*jt.* rr*i*tntr* t qui omnium altomm <*t>rr»*jerr tmrmtvr 
tnjuruu ft rrr*>rfA ."• .« » And it i* moreover eanccially provided in the arttmti 
tutxr carl as, {t) that the king* chancellor, and the ju»ticc» of hi* bench, ahalt 
follow him, no that he may have at all timen near unto him nome that lie learned 
in the lawn. 

mnm Wa*, tw Um W— t of • «wMM« *«4r» hi #m» <4 a Mtkw N» it — datfc* tla« 94wmt4 t f > n »rt y art m *• 

iUW urn m •^ta»«. «*4 it*4 ia* rvniita »<«lkt •! •!! tumm tvmri <4 Kmg"» irwk. -mm tW tmw+t» rn*4 m 2 •*•» •*: . 

W fell? —1*4*4 willi )*!#>• -4 IW tmf**** <*mt\» 4*4 m4 to \mUi timm Jmm I la «•** l» *•»• «m tte** • 

la nH^M ?*«*•» •*"• «** r»— — « im*tmpm*ihm 4 • f*r+m. t«t «•• laa*w4 hy htm Jilg ■ ta«t fe cw^tf »4 

Mps * nftli kMk Imm i Willi i ifamMlnt. w» T kaf m. *rti**t *m <««•««. 

<;» .» 4tM« ?i 

••• 4 Imi ?X .* « J< 21 B4w I. lUto, IUjL r.LM 

^> IW U.4 i <h T TW kM« «»4 to «W»^» cmm la •• I X *- l«» 
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^rmm* jmr* 4***m*l ' t*-*l +> S ..^ I \. | 4. 

•Tin* «iHirt n#»w t^»n«i*t« «»f fi\#« ju«I»r«^. one chief and f»»ur p*un* justice*. Ptittl th# 
•Utut«< II ii«» IV. and 1 \V IV. e ?o, A n «|>}ie«l Ur from th«* jud|rni«*nt of th»» court 
to the court of Kin if • lUneh ; but n.»w the a|>^al for errt>r in U« i« to the ju«ticv* of 
the ciHirt of l^t|.-«*ii • lUnch arid tanroffi* of th«» eirhr<|Uer. Ill thf «*I«lM**|Uer-cb«m^r, 
from tihiMe jiidirnifnt »n •pf-^l \w+ only to the h«>u*e i»f lonU— Sti« ut. 

•Tlll« tiniTl l« «»U«1 the {{lie* !!• 1^ tj«*h in the reljw «if • i|tieen . mid dunii|r the J<»v 
teet«>mte of 4'n»tn««-U it w.%. «t>tt-l the ii|>|^r U-nch. — < 'nai«Ti %«. 

• I>»r»l Man»neM, m J Hurr Vi|. <1imhi not mean to wy. n<»r do the rt*e««r>1« ther^ o!e-t 
warrnnt the con<-liio«ni. that K^iwanl I. actually «at in the Kinn* lleneli \*r. Ilenrr. ifi 
hi* ver* ai-curate l!i«tor% «»f (ire*! lirttain. inf«mn« u« that he han f«»und no in*tan>e «»f 
any of mir kinr* *ittin»* in the nmrl «»f justice Iwfore ^Jtranl IV. "And Kd«ani IV . 
he *ay«, '* in the ««*«^»ii«| \ ear «'f hi* retirn. «at three <la« • t«*^ether «iunti^ Mfli«flmvi Term 
in the ciHirt of Kitijr • lt-n«'h : hut it t« n«»t «ael that he interf* r«-*l in the )*t*:tie«* of th« 
etmrt ; and. a* he wa* tht-n a \«r> \«»un»: man. it i« \ r«>l«l>le th^t it w*» hi* int«-nt»<m t.» 
learn in what tnauio r ju«t see «*• ai|ioini«teri««I. rather than to a« t the jw»rt *4 a ju<le» 
6 %«•!. '«>;*, 4l«» «*«lit l>»r»l i'«ike •«%• that the w>>r«U tn "*»/«i ••e» ti ,- •••, ■ «^- ^ • .-r ^^ 
WUm«j •»•*- #w/wt /n*» »i".— ii ii*<. A«- . •i»:nif\ that »•• •hall not »it .n iteiftnt-nt onrvlw 
n«*r •« ii-l «mr <*«tiiiiui«*i"iH-r« <>r ni'lfe* t«» tn him - ln«t 4'* H *t ih*t tht* i* an m - 
ne«mt c«t|i«tnii-te>n «-f th«^»- «<ml« a|-f«ean» from a « h*r*f trrAtitt^l |.% k:nj J«»hn in lii* 
aiiit*«*nth year **( hi* r« . to *i» «hi«h i* tlm* et|» n <■■'■! ~.\»- »-:-*■ mi i--^ i-** i«.' r-— - i i m 

t^«««««j «ujt ^mt A .»n* r*»:%i h.^ - i i--" f*» # Fta,f*-.«.«i ^mw* i*»-ry,m\. S*i* lilt r«««l tf» lU 34a/ 

tli |i I I Statute* an«l charter* tn i-n »wvrw§ mu«t lie e«iu*tni*-«l b\ a reference t4> r» a 
other and in the n»-T« ancient charter the nieatuti/ t* clear that the kme «:!1 n*«t |<r*^- 
ee«^l with %i«»len«*» »iriiin*t hi* •ul..«t* utiles jn«t:tie<l \*\ the Law *>i i.i* kii»^*h>cu or by 
a judf«»ent of their |«*er». -<'«umh>. 
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♦The jurisdiction of this court is very high and transcendent. It keeps r+Ao 
all inferior jurisdictions within the bounds of their authority, and may *- 
either remove their proceedings to be determined here, or prohibit their pro- 
gress below. It superintends all civil corporations in the kingdom. It com- 
mands magistrates and others to do what their duty requires, in every cast 
where there is no other specific remedy. It protects the liberty of the subject, 
by speedy and summary interposition. It takes cognizance both of criminal 
and civil causes : the former in what is called the crown side, or crown office ; 
the latter in the plea side of the court. The jurisdiction of the crown side is 
not our present business to consider : that will be more properly discussed in 
the ensuing book. But on the plea side, or civil branch, it hath an original 
jurisdiction and cognizance of all actions of trespass or other injury alleged to 
be committed vi et armis ; of actions for forgery of deeds ; maintenance, con- 
spiracy, deceit, and actions on the case which allege any falsity or fraud; all of 
which savour of a criminal nature, although the action is brought for a civil 
remedy ; and make the defendant liable in strictness to pay a fine to the king, 
as well as damages to the injured party.(u) The same doctrine is also now 
extended to all actions on the case whatsoever :(w) but no action of debt or 
detinue, or other mere civil action, can by the common law be prosecuted by any 
subject in this court by original writ out of chancery ;(x) 11 though an action of 
debt given by statute may be brought in the king's bench as well as in the 
common pleas.(y) And yet this court might always have held plea of any civil 
action, (other than actions real,) provided the defendant was an officer of the 
court ; or in the custody of the marshal, or prison-keeper, of this court, for a 
breach of the peace or any other offence.(£) And, in process of time, it began 
by a fiction to hold plea of all personal actions whatsoever, and has continued 
to do so for ages:(a) it being surmised that the defendant is arrested for 
*a supposed trespass, which he never has in reality committed ; and, being r+A* 
thus in the custody of the marshal of the court, the plaintiff is at liberty *- 
to proceed against him for any other personal injury : which surmise, of being 
in the marshal's custody, the defendant is not at liberty to dispute. (6) And 
these fictions of law, though at first they may startle the student, he will find 
upon further consideration to be highly beneficial and useful ; especially as this 
maxim is ever invariably observed, that no fiction shall extend to work an 
injury ; its proper operation being to prevent a mischief, or remedy an incon- 
venience, that might result from the general rule of law.(c) So true it is, that 
in fictione juris semper subsistit asquitas^d) In the present case, it gives the suitor 
his choice of more than one tribunal before which he may institute his action ; 
and prevents the circuity and delay of justice, by allowing that suit to be 
originally, and in the first instance, commenced in this court, which, after a 
determination in another, might ultimately be brought before it on a writ of 
error." 'f\ 

For this court is likewise a court of appeal, into which may be removed by 
writ of error all determinations of the court of common pleas, and of all in- 
ferior courts of record in England ; and to which a writ of error lies also from 
the court of king's bench in Ireland. Yet even this so high and honourable 
court is not the dernier resort of the subject; for, if he be not satisfied with any 
determination here, he may remove it by writ of error into the house of lords, 

(») Pinch, L. 198. 2In»t23. DyvernU de courUt c bank (») Thna too in the chril law; contra Actionem wm 

k rof. admittitur probatin : quid enim ^ffieerrt prnbatio rrritolis . 

M f. H . B. 86, «. 1 Lilly, Pract. Bog. 603. ubi Jlcti.i adrrrnu vtritatem fingit. Nam Jictio nihU aUttd 

(•) 4 Inrt. 7(V. Try**! Jof Filiaar. 101. est, quam Itgis adversu* reritatem i* rt pouibili ex juttm 

»> Carta. 234. catua ditptmtio. Gnthqfrtd. in ff.l.m,L 3. 

(•) 4 ln»L 71. (-)3Rep.30. 2 Roll. Rep. 602. 

(«)Ibid.72L (*) 11 Rep. 61. Co. LUt. 160. 

n This is not the present practice. R. T. Hardw. 317. Tidd's Prac. 8 ed. 97.— Chittt. 

u But, as there is no reason for doing that indirectly which may be done directly, it 
wis considered expedient to abolish this among other legal fictions, (2 W. IV. c. 39,) 
and the mode of commencing an action has for some time been and is now, uniform in 
ill the superior courts. — Stewart. 
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or the court of exchequer chamber, as the cane mar happen, according to ta# 
nature of the »uit and the man nor in which it ban been prosecuted.* 

VII. The court of exchequer in inferior in rank not only to the court of king** 
bench, but to the common plea* also : but I have choeen to con*ider it in this 
order on account of iU double capacity a* a court of law and a court of equity 
,-1- *al*o. It is a very antient court of record, set up by William the 4"on- 
J querer,(r ) a* a part of the aula rtgia.ij) though regulated and reduced 
to iU present order by king Kdward l.,(jM *nd intended princi|Milly to order 
the revenue* of the crown, and to recover the king'* debt* and dutictu a j It ia 
railed the exchequer, 9cacchtirium. from the checked cloth, resembling a cheea* 
board, which cover* the table there, and on which, when certain of the king'* 
accounts are made up, the *um* an* marked and *cored with counter*. It con- 
sist* of two divi*iun» : the receipt of the exchequer, which manage* the royal 
revenue, and with which the*e commentaries have no concern ; and the court 
or judicial |iart of it, which ia again subdivided into a court of equity and a court 
of common law. u 

The court of equity i* held in the exchequer chamber before the lord 
treasurer, the chancellor of the exchequer, the chief baron, and three jnttMtU 
one*. Theae Mr. Selden conjee tu rein a*) to have been antiently made out of *uch 
a* were Iwroti* of the kingdom, or parliamentary baron* ; and thence to have 
derived their name; which conjecture receive* great *trength from Brae too a 
explanation of wmana carta, c. 14, which direct* that the earl* and baron* bo 
amerced by their peer*; that U, aay* he, by the baron* of the exchequer U) 
The primary and original bu»iiic«* of thi* court i* to call the king * debtor* to 
account, by "bill tiled vy the attorney -general ; and to recover any land*, tene- 
ment*, or hereditament*, any good*, chattel*, or other profit* or benefita, 
belonging to the crown. So that by their original constitution the jurisdiction 
of the court of rororoun plea*, king s bench, and exchequer wa* entirely 
separate and distinct : the common plea* being intended to deckle all contro* 
*er*ic* between *ubjeet and subject ; the king'* bench to correct all crime* and 
miade mean our* that amount to a breach of the peace, the king being then plain* 
tiff, a* *uch offence* are in open derogation of the jura rroaha of' hi* crown; 
+4&1 alu * tn<l * % * i '"«*l ucr -° *dju*t *and recover hi* revenue, wherein the king 
J al»o ih plaintiff, a* the withholding and non-payment thereof i* an injury 
to hi* j*ra fi*atta. But, a* bv a fiction almost all nort* of civil action* are now 
allowed to lie brought in the \ing * bench, in like manner by another fiction all 
kind* of pcmonal *uit* may be prosecuted in the court of exchequer. For as 

«*> U*»H A~***l U, (•> 4 Is*. 1*0-114 

(/.««A.| If Ml Etr*. \m !• T* ll«*. XKH 

#»» Pprtafc that I m mmi. *y ~L mpmi W***ml t»i Li.» ;c t,|i 

"The appeal from the King'* or Queen * Bench a* now in all ease* to the ju*tie** of 
the < ommon Ilea* *nd baron* of the exchequer, in the exchequer-chamber, from uboas 
judgment *n *|>pc*l lie* to the house of lord*.— -Mr* vast. 

* Though thi* court i* inferior in rank ** well to the court of Common Plea* a* the 
King'* Bench, and though, in general, a *ubject ha* a right to re*ort to either of the 
superior court* for the redrew* <>f a civil injunr, yet thi* court, having an original, and ta 
aaany cat** an exclusive, jurisdiction in ft*r*J matter*, will not permit question*, in ta* 
deetaaou of which the king'* revenue or hi* officer* *re interested, to be diac uas e d **> 
fore any other tribunal ; and therefore, if an action of tres)*** against * revenue offi**** 
lor hi* conduct in the execution of hi* office be brought in the ourt of Common Flea* 
or King'* Bench, it m*v be remove*! into the office of ple«* of thi* court of exchequer. 
1 An«tr. 3i*S. Hardr. (76. Parker. 141. 1 Price. £«'». * l*nce. SM. Manning • Ex* 
sj**uuer Prac. 1*» I. lo4. n. <m *uch orraaion* the e**urt interfioae* on motion, by or d er 
lag the f»roeee«iing to be removed into the office of plea*, which order ofieratea by way 
"~" ' " ve*J 



of injunction. The u*ual order in ca*ea of thi* nature i* that the action be 
Out of the King'* Bench or Common Pleas, or other court in which it i* depending, into 
the offiV«< of pie**, and that it •hall l«e there in the same forwardness a* in the court out 
of whieh the action i* removal. Thi* order, however, doe* not operate a* a certiorari to 
remove the proceeding*, but a* a )*er*onal order on the partv to *tay them there, and. of 
course, call* on the defendant in the action to apf>ear. accept a declaration, and put tbe 
plaintiff in the hdio *taie of forwardn*** in the office of plea* a* he wa* in the 
court. Per Eyre, Ch. B. 1 An*tr. 2ui, ia not**,— Cairrr. 
M 
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all the officers and ministers of this court have, like those of other superior 
courts, the privilege of suing and being sued only in their own court ; so also 
the king's debtors and farmers, and all accomptants of the exchequer, are privi- 
leged to sue and implead all manner of persons in the same court of equity that 
they themselves are called into. They have likewise privilege to sue and im- 
plead one another, or any stranger, in the same kind of common-law actions 
(where the personalty only is concerned) as are prosecuted in the court of com- 
mon pleas. 

This gives original to the common-law part of their jurisdiction, which was 
established merely for the benefit of the king's accomptants, and is exercised 
by the barons only of the exchequer, and not the treasurer or chancellor. The 
writ upon which all proceedings here are grounded is called a quo minus: in 
which the plaintiff suggests that he is the king's farmer or debtor, and that the 
defendant hath done him the injury or damage complained of; quo minus suf- 
ficient existit, by which he is less able to pay the king his debt or rent. And 
these suits are expressly directed, by what is called the statute of Rutland,(i) 
to be confined to such matters only as specially concern the king or his minis- 
ters of the exchequer. And by the articuli super cartas,(m) it is enacted, that 
no common pleas be thenceforth holden in the exchequer contrary to the form 
of the great charter. But now, by the suggestion of privilege, any person may 
be admitted to sue in the exchequer as well as the king's accomptant The 
surmise, of being debtor to the king, is therefore become matter of form and 
mere words of course, and the court is open to all the nation equally . u The same 
holds with regard to the equity side of the court : for there any person may file 
*a bill against another upon a bare suggestion that he is the king's r*±a 
accomptant ; but whether ne is so, or not, is never controverted. In this L • 
court on the equity side, the clergy have long used to exhibit their bills for the 
non-payment of tithes; in which case the surmise of being the king's debtor is 
do fiction, they being bound to pay him their first-fruits and annual tenths. 
But the chancery has of late years obtained a large share in this business. 

An appeal from the equity side of this court lies immediately to the house of 
peers ; but from the common-law side, in pursuance of the statute 31 Edw. Ill 
c 12, a writ of error must be first brought into the court of exchequer cham 
ber. And from the determination there had, there lies, in the dernier resort, a 
writ of error to the house of lords. 14 

VIII. The high court of chancery is the only remaining, and in matters of 
civil property by much the most important of any, of the king's superior and 
original courts of justice. It has its name of chancery, cancettaria, from the 
judge who presides here, the lord chancellor, or cancellarius ; who, Sir Edward 
Coke tells us, is so termed a cancellando, from cancelling the king's letters 
patent when granted contrary to law, which is the highest point of his juris- 
diction. (n) 1T But the office and name of chancellor (however derived) was 

(i) 10 Edw. I. c 11. («) 28 Edw. I. c. 4. (•) 4 last 88. 

u This fiction has been for some time abolished. 2 W. IV. c. 39.— Stewart. 

" By the 31 Edward III. c. 12, this court of appeal is to consist of the chancellor and 
treasurer, and such justices and sage persons as they shall think fit. It is altered by 31 
Elix. c. 1, 16 Car. II. c. 2, 20 Car. II. c. 4, from which it appears that the court may 
consist of both the chief justices, or one of them, or of the chancellor, provided the 
chancellor is present when the judgment is given. # See the proceedings in the case of 
Johnstone vs. Sutton in this court. 1 T. R. 493. — Chittt. 

But by statute 5 Vict. c. 5 its jurisdiction as a court of equity was transferred to the 
court of chancery; and it is now only a court of law and revenue, with five judges, — a 
chief and four puisne barons, — like the courts of Queen's Bench and Common Pleas. 
From the judgment of this court an appeal lies to the justices of the Queen's Bench and 
Common Pleas, sitting as the court of exchequer chamber ; and fron^ that court an 
appeal lies to the house of lords. — Kerr. 

" According to the opinion of several learned authors, (as Mr. Cambden, in his Bri- 
tannia, and Dr. Cowell, in his Interpreter, have observed,) the chancery had its name 
originally from certain bars laid one over another crosswise, like a lattice, wherewith it 
was environed to keep off the press of the people, and not to hinder the view of those 
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certainly known to the court* of the Roman emperor*: where it originally 
•ecru* to hive minified a chief *<ribe or aeervtary, who wa* afterward* invented 
with several judicial |*>wer*, ami a general *uperintcn<leiicy over the rc*t of the 
officer* of the pntiec. From the Itoman empire it |»aa*cd to the Itoman church, 
ever cmuJoui of imperial Male ; and hence every biahop ha* to thi* day hia 
chancellor, the principal jud^e of hia conmMory And when the modern king- 
dom* of Kuni|ie were established upon the ruin* of the empire, almost every 
•late preserved it* chancellor, with different jurisdiction* and dignitie*, ac- 
eonling to their different count i tut ion*. Hat in all of them he *eem* to hare 
hail the *u|»crviftion of all charter*, letter*, and *uch other public in*tmmenta 
of the crown a* wen* authenticated in the moat solemn manner: and therefore 
•when Heal* came in n*e, he had alway* the cu*tody of the kin^* £rcat 



•47] 



eeal. So that the office of chancellor, or lord keeper.* (wbowe authority. 



by »tatute 5 Klix. c. IH, in declared to be exactly the same.) i* with u* at thi* 
day created by the mere delivery of the kinjf'* great *cal into hi* rnetody :{o) 
whereby he become*, without writ or patent, an officer of the greatest weight 
and power of any now *ulmi*tinif in the kingdom, and *utierior in point of 
precedency to every temporal lonfr n) lie i* a privy counsellor by hi* office.f «) 
and, according to lord chancellor Klle*mere.( r) prolocutor of the hou*e of lord* 

S' prescription. To him belong* the appointment of all justice* of the peace 
rougbont the king<lom. Being formerly u*ually an eccle*ia*tic, f for none elae 
Were then capable of an office *o conversant in writing*.) and presiding over 
the royal chapcl,(*) he became keeper of the king'* conscience ; visitor in right 
of the king, of all ho* pita I* and college* of the king'* foundation ; and patron 
Of all the king* living* under the value of twentv mark* f ) per annum in the 
king's book*,* lie i* the general guardian of all infanta, idiot*, and lunatic* ; 

<~ U»fc 4f**#«« m 1 R.41 AW M (* ***»&. HM of R***. 41 

i».NMii iu«v % tu ei* i* a» a*«. in a r *. a a* 

• t *rt**«, 0*V» at U*4 4V*ar fl twfck !**» «aI— f twty y — *« . 

o of o» «*v» «r i*ej ftnwii», ««t msi 



officer* who «at therein.— *ueh gate* or crossbar* being by the Latins called «Wl 
VU Dugd. 32. (VmUhn. < owell. < aasiod. en. n. lib. 11. Pet. IS t ham*, lih. % adver*. 
e. llL 1 liarr. Ch. 1. l>r. Johnson seem* also inclined to thi* definition ; ami it in dee d 
appears the u»o*t reasonable, for we have also the word "chancel," which signifies that 
part of the church f<>rtn«*rl) tmsrmi off from the body of it. — Cbittt. 

* King Henry V. had two great *caU, one of gold, which he delivered to the bishop 
of Ihirham and m»de him loril chancellor, another of silver, which he delivered to th* 
bishop of I>»ndon to keep; and historians often confound chancellor* awl keeper*, ?1 



Harr lli. *V*. note. 4 ln«t. KK : ) but at thi* day. then* being but one jrreat 
eannot be both a chancellor and a lord keeper of the great seal at one time. becan«e both 
am hut one office, a* is declared by the stat.6 Eli*. 4 In*t. W. and tlte taking away theeaal 
determine* the office. 1 Sal. XlH. It teem* thai it ia not inconsistent for the lord ehaav 
cellar aUo to hold the office of chief justice of the King'* Beach. I»rd Hardwicke held 
both office* from 9>th February till 7th June. 1 Hid. 33*. Com. Dig. tit. Chancery. (R. 
1.)— t'airrv. 

" With regard to the chancellor** patronage there seems to be some inaccuracy in th« 
learn«*«i jtidgt*'* text and reference*. I humbly conceive that a truer Matement t« thi*.— 
via., that it a|»fM*an fr*»m the n>iU of parliament in the time of Rdward III. that it had 
been the uaaa^ beft»re thai time for the chancellor* to give all the kind's living* Used I by 
the Mibaidy amwoirnU) at twenty marks or under, to the clerk*, who were then actu- 
ally ei*r% or clergymen, who had hmjc laboured in the court of chancery ; but that th* 
hathop «>f Lmo»ln. wlien he wa* chancellor, had given *uch livin|t« to hta own and other 
clerk*. o»ntrary to the pleaeure of the kinjc ami the ancient uaage; and the refo re it It 
recommended to the kitiar by the council to command the chancellor to give »uch Uvhag* 
only to the clerks of chancer?, the ezchei|taer. and the other two benches or c*«irts of 
We*tmin*ter hall. 4 Kdw. 111. n. S\. Hut since the new valuation of benenVea, or the 
king's l«ook«, in the um«* of Henry the Eighth, and the clerks ceased to be in order, the 
chancellor has had the alwolute di«|«tsal oil all the king's Imng*. even where the ps*> 
►lle* t 



ntation <lt*roIte* to the crown bt U|^m». of the t sJue of twenty pounds a year or \ 
ia the king* Uioks. It «U»r* not sp|«<ar how this enlarged patronage ha* been ot**ieed 
by the chancellor; but it is |>n>liabU l*y a nriirate gr tnt of the crown, from a eoo**teea- 
Uon that the twentv mark* in the time of Kdwanl 1 1 1 were equivalent to twenty j 
tt the Una of llenry VIII. Uibs. 764. 1 Bum. Re. Uw, 12U. 
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and has the general superintendence of all charitable uses in the kingdom. 
And all this over and above the vast and extensive jurisdiction which he exer- 
cises in his judicial capacity in the court of chancery; wherein, as in the 
exchequer, there are two distinct tribunals : the one ordinary, being a court of 
common law j the other extraordinary, being a court of equity. 

The ordinary legal court is much more atitient than the court of equity. Its 
jurisdiction is to hold plea upon a scire facias to repeal and cancel the king's 
fetters-patent, when made against law or upon untrue suggestions ; and to 
hold plea of petitions, monstrans de droit, traverses of offices, and the like; when 
the king hath been advised to do any act, or is put in possession of any lands 

So far this was the note in uiy first edition ; but a reverend gentleman has been so 
obliging as to suggest to me that, having once had occasion to examine the subject, he 
was inclined to think that the chancellor's patronage was confined to benefices under 
20/. a year, and that livings exactly of that value belonged to the king, to be presented 
to by himself or his minister. Having, in consequence, looked more attentively into 
the subject, I am still of opinion that the authorities support what is advanced in the 
preceding part of the note. It cannot be doubted that since the new valor bensficwrum, 
pounds were intended to be substituted for marks, and this is expressly stated by bishop 
Gibson, p. 764. In the 4 Edw. III., cited above, the chancellor's patronage is stated to be 
of all livings of 20 marks and under, del tax de vini marces et dedeyns. In the I Hen. VI. 
note 25, Rolls of Parliament, there is a record appointing the duke of Bedford protector, 
and the duke of Gloucester protector in his absence ; and amongst other privileges it 
grants the protector, for the time-being, the patronage of all the livings belonging to the 
crown, ultra taxam viginti marcarum usque ad taxam trurinta marearum inclusive, and reserves 
the rest of the royal patronage to the king, except the benefices belonging to the chan- 
cellor, virtule officii sui. The word inclusive can only apply to the words usque ad Liginta ; it 
cannot be reconciled with ultra, which was intended to leave the chancellor 20 i»r under. 
This is also clearly expressed in the Registrum Brevium 307, where there is an ancient 
writ called de primo beneficio ecclesiastico hafjendo. Volumus quod idem A. ad primum lencficium 
tcclesiastieum (taxationem viginti marearum excedens) vacaturum, quod ad prasentionem nostram 
pertinuerit^ &C. 

In the year-book, 38 Edw. III. 3, it is laid down as law that the king shall present to 
touts esgliaes que possent C extent de 20 mores ; and in the next line it is said that the chan- 
cellor shall present to all not taxed at 20 marks, and having understood that the living 
in question was taxed at 40*. he had presented to it, but as, in fact, it was taxed at 40/., 
the king claimed it. The words in French state the general law ; the rest only apply to 
the particular case. Yet Watson is so careless as to state the chancellor's patronage to 
be under 20 marks and under 20/., and refers to this authority, ch. 9. But it is correctly 
cited by Comyns to support the position that the chancellor has the patronage of 20 
marks or 20/. Dig. tit. Esgl. H. 5. In Fitz. N. B. 35 it is stated to be under 20 marks, 
without taking any notice of 20 exactly. And in a case in Hob. 214 the word is under. 
In that case the chancellor had presented to a living lapsed to the crown above 20/. a 
year, and it was held that the king could have no remedy, because the presentation had 
passed the great seal, and therefore apparently made by the king himself; but if the 
presentation had stated that the benefice was under the value of 20/., then it would have 
been void, because the chancellor must have been deceived. In this case there was no 
occasion to state the instance of a living of the exact value of 20/. This was a benefice 
which had devolved to the crown by lapse ; but no objection is made on that ground, 
and there seems to be no reason for any distinction, whether the benefice devolves to 
the king by lapse or by promotion of the incumbent, or it is part of his original patron- 
age. I have stated the authorities which expressly give the chancellor the patronage 
of the value of 20 marks, or now 20/., and 1 have referred to those which state it to be 
w*der; and, I cannot but observe, so far they are all consistent, as I find no authority in 
opposition to those above, declaring that livings of the value of 20/. belong to the king 
and not to the chancellor. 

The gentleman who wished me to examine the authorities upon this subject was so 
obliging as to inform me that the crown has the patronage of five livings of the exact 
value of 20/. in the king's books, but that several others of that value occasionally de- 
volve to the crown by lapse and promotion ; that he has examined the church-book in 
the secretary of state's office, and that he finds within the last century many instances 
of presentations to those livings by the crown; but he admits in some modern instances 
where the right to the presentation has been claimed both by the chancellor and the 
minister, that the latter has yielded to the former. From the whole, one is led to con- 
clude that these presentations made by the crown were owing either to the inattention 
er the accommodation of the chancellor. — Christian. 
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or good*, in prejudice of a subjeet's rijrrit.(e) On proof of which, as th# king 
*4#1 cmn n * T * r *** supposed intentionally to do any wrong, the law question* 
J not but he will immediately redrew the injury, and refers that coast** 
entious tank to the chancellor, the keeper of hin conscience. Jt also appertain* 
to this court to hold plea of all personal actions, where any officer or mtnisisr 
of the court is a party (r) It might likewise hold plea (by Ktrr /acta*) of par- 
titions of land in copareencry,<*r) and of dower.* x) where any ward of the 
crown was concerned in intercut, so long as the military tenures subsisted : aa 
it now may also do of the tithes of forest land, where granted by the king, and 
claimed by a stranger against the grantee of the crown ;<y ) and of execution* 
on statutes, or recogiiiaaiiee* in nature thereof, by the statute 23 Henry VIII. 
o. ti.(r) Hut if any cause come* to issue in this court, that is, if any fact be dis- 
puted between tfie partic*, the chancellor cannot try it, having no power to 
summon a jury ; but must deliver the record propria mamu into the court of 
king's heneh, where it shall l>e tried by the country, and judgment shall be there 
given thercon.(<i ;* And when judgment is given in chancery upon demurrer 
or the like, a writ of error in nature of an apf>eal lies out of thin ordinary court 
into the court of king's bench u 6) though so little is usually done on tho 
common- Is vr side of the court, that I have met with no trace* of any writ of 
•rrorto being actually brought, since the fourteenth year of queen Kliiabeth, 
A.O. 1572. 

In this ordinary or legal court is also kept the "ffinnn jurtitur : out of which 
all original writs that |>a*s under the great seal, all commissions of charitable 
uses, sewers, bankruptcy, idiotcy, lunacy, and the like, do issue; and tor which 
it is always open to the subject, who may there at any time demand and have, 
•491 rjr 4 M> ,to J ****** tr* * l,v wr, t ibat his oeeuMouii 'may call for. These writ* 
* < relating to the husincmn of the subject » and the returns to them were, 
according to the simplicity of antient time*, originally kept in a hamper, in 
hmmaptno ; and the others <rvlating to such matters wht*rein the crown is 
immediately or mediately concerned) were preserved in a little sack or bag, in 
pmrva ba<j<t : and thence hath arisen the distinction of the A«is<j/*r office and 
jMtffjf txia office, which both belong to the common. law court in chancery. 

Btut the extraordinary court, or court of equity, is now become the court of 
the greatest judicial consequence. This distinction between law and equitr, aa 
administered in different courts, is not at present known, nor seems to nave 
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* But on the equity «ide of the court question* of fart rosy l>e decided with-it sn isssje* 
but this jurisdiction (Higbt t«» hr exerci«e«| very tenderly and *|*nn»?h. *) VfM»?. l»'is\ 
On the trial of an tMiir titreeted out of chanerry. if either |«*rty lie desirous of harin* a 
apeeial jurv . it is «si«l to Ix* proi>er to move the court of rhanmry for thst purpose. N« 
IW ill. *i»V4. 2 P. Win, «*. 4 M AS. VJb. li*.~r B im. 

It is important to routine this ohwnratiou (wht«-h i« not alway* done) to the mmtnnt* 
las? aide of the court of chsnoery. St tins: a* s jud|?e st ronimon lsw ami trying rauee* 
secordin*; to the rule* of the common Us, the lonl chancellor cannot decide by aimsetf 
a disputed fart, snd Imu no |^>w*»r <if iMuiinjc |»rorrwi to xhr •h<*rifT w other officer for 
summoning s jury. Hot on th»* *^juity »i<1«» of xhr omrt. wh«*r*» th*» jurisdiction of tlss 
lord chsn«*rll«s7 is pUr«««l rntirdy on othrr grounds thsn thoM* of the common Uw. 
he i* «N|u»Uy coni|>rtf nt to i1«h*^1«* on di«|<ut«>d fs-*t» an on dt»|>utr«l Uw : and it is mstter 
of di*rrvti«»n only whrn h«» t»ithff onl«*r» or |irrniits the \mr\i*-+ to »ul»mit the trisJ of 
such Csct to the cogntAAnce of « jury. For the msnner in which this i* done, see pm*. 
4&5L A«'ci»r»linic to the Uter j»r ••* ^Irnt*, when s rerord «-«»me« into the King's Benes 
from rh«nct*nr. the chancellor Uo^« not »lehver it nrt>;^wj mm, tnjt vends it \»y ths clerk 
oftltefirtty hajr 1 K«|. <s Al»r. l*->. — <outsii»«f. 

And now. l»y 12 A M Vict. «-. li*j. mr M«ue. either of f»rt or Uw, must lie »ent to otks 
of the thn-<* »u|^f tor ixmrts of Uw. there to he uVteruuned soconlmf to the ordussrjr 
aourss of procmlmg m tho»e courts,— ^tiwabt. 
U 
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ever been known, in any other country at any time :(d) and yet the difference 
of one from the other, when administered by the same tribunal, was perfectly 
familiar to the Romans ;(e) the jus prcetorium, or discretion of the prator, being 
distinct from the leges, or standing laws,(/) but the power of both centred in 
one and the same magistrate, who was equally intrusted to pronounce the rule 
of law, and to apply it to particular cases by the principles of equity. With 
us, too, the aula regia, which was the supreme court of judicature, undoubtedly 
administered equal justice according to the rules of both or either, as the case 
might chance to require : and, when that was broken to pieces, the idea of a 
court of equity, as distinguished from a court of law, did not subsist in the 
original plan of partition. For though equity is mentioned by Bracton(^) as a 
thing contrasted to strict law, yet neither in that writer, nor in Glanvil or 
Fleta, nor yet in Britton, (composed under the auspices and in the name of 
Edward I., and *treating particularly of courts and their several juris- r «/v 
dictions,) is there a syllable to be found relating to the equitable juris- L 
diction of the court of chancery. It seems therefore probable, that when the 
courts of law, proceeding merely upon the ground of the king's original writs, 
and confining themselves strictly to that bottom, gave a harsh or imperfect 
judgment, the application for redress used to be to the king in person assisted 
by his privy-council, (from whence also arose the jurisdiction of the court of 
requests,(A) which was virtually abolished by the statute 16 Car. I. c. 10 ;) and 
they were wont to refer the matter either to the chancellor and a select com- 
mittee, or by degrees to the chancellor only, who mitigated the severity or 
supplied the defects of the judgments pronounced in the courts of law, upon 
weighing the circumstances of the case. This was the custom not only among 
our Saxon ancestors, before the institution of the aula regia,(i) but also after 
its dissolution, in the reign of king Edward I. ;(A) and perhaps, during its con- 
tinuance, in that of Henry 11.(0 

In these early times the chief judicial employment of the chancellor must 
have been in devising new writs, directed to the courts of common law, to give 
remedy in cases where none was before administered. And to quicken the dili- 
gence of the clerks in the chancery, who were too much attached to antient 
precedents, it is provided by statute Westm. 2, 13 Edw. I. c. 24, that " whenso- 
ever from thenceforth in one case a writ shall be found in the chancery, and in 
a like case falling under the same right and requiring like remedy *no |-*~f 
precedent of a writ can bo produced, the clerks in chancery shall agree L 
in forming a new one ; and, if they cannot agree, it shall be adjourned to the 
next parliament, where a writ shall be framed by consent of the learned in the 
law,(m) lest it happen for the future that the court of our lord the king be 
deficient in doing justice to the suitors." And this accounts for the very great 
variety of writs of trespass on the case to be met with in the register ; whereby 
the suitors had ready relief, according to the exigency of his business, and adapted 
to the specialty, reason, and equity of his very case.(n) Which provision (with 
a little accuracy in the clerks of the chancery, and a little liberality in the 
judges, by extending rather than narrowing the remedial effects of the writ) 



f«n V%* ChmmcQ of Qmsdenct, instituted by John TIT. king men's raits, which were made to his majesty by supplication, 

of 1\ rtug.tl. to review the sentence of all inferior courts ana and upon which they were entitled to have right, without 

moderate them by equity, (Mod. Un. Hist xxii. 237,) seems payment of any money for the same." Smith's Common* 

rather to have been a court of appeal. wealth, b. 3, c. 7. 

(•) Thus too the parliament of Paris, the court of session (<) Nemo ad rtgem appeUH pro aliqua lite, nisi jtu domi 

in SeotUttd, and every other jurisdiction in Europe of which oontequi non possiL Si jtu nimis severum sit, alUviatoo 

we have any tolerable account, found ail their decisions as dtindr qturratur apud rtgem. LL. Edg. c. 2. 

veil upon principles of equity as those of positive law. (*) Lambard. Areheion. 59. 

Lord Kajmes's Histor. Law Tracts, L 325, 330; Princ of (») Joannes Sarisburienois, (who died a.d. 1182, 26 Hen. 

Equity, 44. IT..) speaking of the chancellors offlce in the verses prefixed 

(f) Thus Cicero: "jam Wis promixsis, non esse standum, to his jxAycraticon, has these lines:— 

<T*u n*m rid*. *u* coactus quis mHu et deceplusdnto pro- m ^ • , . .^^ ,„,• 

^mnHtta T^uT^Ot^l^ J ^ UberanUtr * Et maldaSpiipHmcipu stqua faeU 

P) L. 2, c 7, foL 23. (») A great variety of new precedents of writs, in cases 

(*; The matters cognisable in this court immediately before unprovided for, are given by this very statute of 

before its dissolution, were " almost all suits that, by colour Westm. 2. 

of equity, or supplication mado to the prince, might be (») Lamb. Areheion. 61. 

brought bssbre him; but originally and properly all poor 
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61 PRIVATE WRONGS. [Boot m. 

might have effectually anawered all the purpoaea of a coart of equity ;(#) exeey* 
that of obtaining a diacovery by the oath ol the defendant. 

But when, about the end of On* reitfu of king Kdward III., uaea of land ware 
introduced,* /> t and, though totally discountenanced by the court* of commoa 
law, were couaidervd an lid unary deposit* and lauding in eon*cieaee by the 
clergy, the »c|Miratc jurtHdietion of the rhaneery an a court of equity began to 
be ctftablifthed ;<y » and John YYaltharu, who wae hiahop of Salisbury and chaa- 
oellor to king Uichard 11., by a »t rained interpretation of the above-iuentiooed 
statute of Wentin. 2, devined the writ of subptrma, returnable in the court of 
chancery only, to make the feoffee to uae* accountable to hia cvafujf far ear; 
which procc*a wan atlcrwardfl extended to other matter* wholly determinable 
at the common law, upon talnc and lictiliou* nuggcationa ; for which therefore 
the chancellor himaclf in, by nlatute 17 Hie. II. c. f>, directed to give damage* 
•&2 1 l ° lm ' l mrt y unjuwtly aggrievecl. liut a* the •clergy, ao early aa tba reiga 
* of king Stephen, had attempted to turn their cccle»ia*ticaJ courta into 
OOurU of equity, by entertaining mi it* pro /<r*«ja* /idei, aa a apiritual offence 
agaiimt cofincieiice, in cam* of non-|»aymciit of debt* or any breach of civil eo*> 
tract* ;(rj till checked by the com»t itutiona of Clarcudonu*) which declared that 
* placda dt debdis, qua fldt uu7r/*a«M drbentur, vrl aluque t*tcrpo*dtom€ /uirt, aiaf 
ta jUAtUm rtyu :" therefore pndiably the ccclceiaatical chancellor*, who thea 
held the aeai, were return* in abridging their own ncw-ac«juired jumdictfto* ; 
•apccially an the spiritual courts continued* to gra*p at the aame authority aa 
before iu auite /'fu lirswrnr jidrt *> late aa the tiftecuth century,* «; till Anally pro* 
bibited by the unaniiuou* concurrence of all the judge*, llowever, it aupeara 
from the parliament n»ll»,<ir» that in the reign* of Henry IV. and V. the 
oommoit* were repeatedly urgent to have the writ of tuhpanui entirely asp- 
prenncd, om being a novelty dcvi»ed by the nubtlety of chancellor Walthaa* 
against the form of the c*»mmoii law ; whereby no plea could be determined 
Bale** by examination on oath of the partiea, according to the form of the law 
civil, and the law of holy church, in aubveraion of the common law. But 
though Henry IV., being then hardly warm in hia throne, gave a palliating 
aaawer to their |M*titioim, ami actually paaned the atatute 4 Hen. 1 V. c. 22, 
whereby judgmeutn at law are declared irrevocable utile** by attaint or writ of 
error, \et In* w»n put a negative at once upon tiieir whole application : and ia 
Kdward 1V.V lime the proce** by bill and sul>p<r*a, wan become the daily prao- 
tice of the court. < x > 

•&S1 *^ ul tni * ***** liot € * xU * n< * vorv wr: *** tn tm * antient treatise entitled 
J dkvrrntr drs nturtr*.* y • nupjn «%**<[ to be written very early in the sixteenth 
Century, we have a catalogue of the matter* of cof»cience then cognliable by 
#uejwt<i in chancery, a Inch tall within a very narrow compa**. No regular 
judicial »\*»tem at that time prevailed in the court; but the iiuitor, when he 
thought hiuiftelf aggrieve«l, found a desultory and uncertain remedy, according 
to Uie private opinion of the chancellor, who wa* generally an cccle*4a»Uc, or 
aometiiuc* « though rarely 1 a »tate«maii : no lawver having *at in the court *4 
chancery fn»m tin.* time* of the chief juatice* Tnorp and Knyvet, *ucce**ively 
chancel l»ip» to king Kd*ard 111 in 1372 and 137«'t, t ;> to the promotion of Sir 
Thoma* More by king Henry VIII in l&U). After wht< h the great *ral waa 
indiscriminately committed to the <u*tody of lawyer*, or courticr»,< u; or church- 



p» TVm vw tW ****•+ .4 rurfeg, • ^wtj y*w 4 **<*• *m*U. m \ tMrn t In mm» um*mA r ip— w < * irta.fc n «M. 

**ibw«f U«tr4U»l«ifc -U ****** MftWi m**< Ui lhAX. m>. k J fry, turn. **J mmi to* ■■■ ■ 

*• tmrrmt ~pt, »«■»•«•• mm nmm «. «tf .**. m i*m -*•••• Rag*H*) UiWiMi ■ M Um« Ulrti . Hq* im i.|wl ■ + * 

0>mm» 9wis * r*~mt «rl«« m •». H m ttmtnm^mms * ym*\*- «wf^ . #Vw» L 2, » i tmi Ml *»( t^mm M* i < km*, a 3b 

<fcr » , »w. f »< « Ssm*r «— rig " t«tl UU. U U« Oft «*MW> m ■ WH I 

it. a .*. i«»f*»4 jiw«.ivitn ti Um.it. ml aa% 

**, ita u»4 * ** a* ti *» j* m« n i- 

<e»t»i* • >— :•* ii#t )u <».*w /vr< « iua iv %•:• •«« iml »a>% v *• 

|». t>«4 1 MUit Il.« II k wi r jrl. to4« Knrtu r »| >^« AW 4 « *4*w« a — ^*» 4M *A» 4J^ 

t«<l"ll«» II f It *■— 4 AM U* «I«LU I k«4l AU C^Ct.Ct 

It U « || » ill. w tii,..«i*WWM« r «l»>«# 44*« •**/%'? 14 l^« M Sk"^,to4 |« K4«. ULjM 



tw«te •*♦• »4j«W-l w '• <*«4^*r, •-. c««4 I ft*41 t'r TT-. A« 

r>U 4 r U- />■•»• .*»— , U »•« m IW «4«l«fc> or *» f* t >*****+, iU JM, 1m4^I • «i*> *.* j 

*ff* <«f ' •••>- ■ -# « « MlV^i W, »«m t. k*t* hNm! i* *p4« ««kM» III I^j4 « •*• Air J*» 

14*4* I . 1«' m. *• |, '-U, . l-vy* M« Jr # 14* II . • %if^ilMt|. M J<-4v*. **4 llilfc^k 
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Chap. 4.] PRIVATE WRONGS. 68 

men,(6) according as the convenience of the times and the disposition of the 
prince required, till Serjeant Puckering was made lord keeper in 1592 ; from 
which time to the present the court of chancery has always been filled by a 
lawyer, excepting the interval from 1621 to 1625, when the seal was intrusted 
to Dr. Williams, then dean of Westminster, but afterwards bishop of LJncoln; 
who had been chaplain to lord Ellesmere when chancellor. (c) 

In the time of lord Ellesmere (a.d. 1616) arose that notable dispute between 
the courts of law and equity, set on foot by Sir Edward Coke, then chief justice 
of the court of king's bench ; whether a court of equity could give relief after 
or against a judgment at the common law ? This contest was so warmly carried 
ou, that indictments wore preferred against the suitors, solicitors, the counsel, 
and even a master in chancery, for having incurred a praemunire by questioning 
in a court of equity a judgment in the court of king's bench obtained by gross 
fraud and imposition.(^) This matter, being brought before the king, was by 
him referred *to his learned counsel for their advice and opinion; who rm ^. 
reported so strongly in favour of the courts of equity, (e) that his ma- L 
jesty gave judgment in their behalf; but, not contentea with the irrefragablo 
reasons and precedents produced by his counsel, (for the chief justice was clearly 
in the wrong,) he chose rather to decide the question by referring it to the 
plenitude of his royal prerogative^/) Sir Edward Coke submitted to the 
decision,^) and thereby made atonement for his error: but this struggle, 
together with the business of commendams, (in which he acted a very noble 
part,)(A) and his controlling the commissioners of sewers,(i) were the open and 
avowed causes,(A:) first of his suspension, and soon after of his removal, from 
bis office. 

Lord Bacon, who succeeded lord Ellesmere, reduced the practice of the court 
into a more regular system ; but did not sit long enough to effect any con- 
siderable revolution in the science itself: and few of his decrees which have 
reached us are of any great consequence to posterity. His successors, in the 
reign of Charles I., did little to improve upon his plan : and even after the 
restoration the seal was committed to the earl of Clarendon, who had with- 
drawn from practice, as a lawyer, near twenty years ; and afterwards to the 
earl of Shaftesbury, who (though a lawyer by education) had never practised at 
all. Sir Heneage Finch, who succeeded in 1673, *and became afterwards r^, 
earl of Nottingham, was a person of the greatest abilities and most un- L 
corrupted integrity ; a thorough master and zealous defender of the lawB and 
constitution of his country ; and endued with a pervading genius that enabled 
bim to discover and to pursue the true spirit of justice, notwithstanding the 
embarrassments raised by the narrow and technical notions which then pre- 
vailed in the courts of law, and the imperfect ideas of redress which had pos- 
sessed the courts of equity. The reason and necessities of mankind, arising 
from the great change in property by the extension of trade and the abolition 
of military tenures, co-operated in establishing his plan, and enabled him, in the 
course of nine years, to build a system of jurisprudence and jurisdiction upon 
wide and rational foundations ; which have also been extended and improved 
by many great men who have since presided in chancery. And from that time 
to this the power and business of the court have increased to an amazing 
degree.* 1 

(») Goodrich, Gardiner, and Heath. bis prerogative, sent letters to the Judges not to proceed to 

ft Biog. Brit. 4278. It till himself hid been first consulted. The twelve judges 

ft Bacon's Works » T - ©Hi 612, && joined in a memorial to hia majesty, decliring that their 

(•i Whitelockeof Pari. ii. 380. 1 Chanc. Rep. Append. 11. compliance would be contrary to their oaths and the law; 

(f i ** For that it appertaioeth to oar princely office only to but, upon being brought before the king and council, they 

Judge over all judges, and to discern and determine such all retracted and promised oliedieuce in every such case for 

. di&rence* as at any time may and shall wise between our the future, except Sir Edward Coke, who said "that, when 

srorol court* touching their jurisdiction, and the satne to the case happened, he would do his duty.** Biog. Brit 1388. 

smie and determine as we in our princely wisdom shall And (*) See that article in ch. ft. 

to sund moat with our honour," Ac 1 Chanc. Rep. Append. (*) See lord hlleemere's speech to Sir Henry Montague, 

26. the new chief justice, 15 Not. 161ft, Moor's Report*, 828. 

'»> Saa the entry in the council-book, 20 July, 1616. Biog. Though Sir Edward might probably have retained his seat. 

Brit. 1£JU. it during his su*|x>nsion, he would have complimented lord 

(*. In a cause of the bishop of Winchester, touching a com- Villiers ^tlie new favourite) with the disposal of the most 

StArttiai, king James, conceiving that the matter affected lucrative office in his tourt. Biog. Brit. ISttl. 



1 Be*"dot the chancellor, the master of the rolls had jurisdiction of judging causes on the 
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40 FUIVATK WRONGS. [Boo* 1 

pvttnf justice*, create. I hv the king** lclter»*-|.atent. who *tt every «lav in 1 
I<»ur term* t<» hear uittl •trtiTiiiiiif all matter* of law nriMii^ m < ivii rau^ 
whether ri'iil, |M>pM*n:il. or mixed ami c.>ru|ioiin<Jci| of* l*»th The-*- it tal 
rr i^ii i /.a ii i -f of. ni well originally a* up-m rcm.'Val from tin* interior court* hcf« 
nitMiti'iiifl Hut n «nt "IiTpt, hi the nature of an ap|>eal. lie* from thi* w 
into tin* i-iMirt of km.;'* U-m-li * 

• HI •VI The t.-urt •»!" kin^'i U-tit-h •«» rnlli^l hecan-ie the kin^ n—*\ i 

* iihtIv to »it then* in |H*ronti,< " the »t\lcof the court Mill li-inj* »t>r 
!/•«•! r»-./» • 11 tin- •uprcme court «»f common law in tlic km^'lom ; < i.|.«i*ti 
of a elm! juMire aim! three y«*ji«n«- juMife*. who arc hy their office the «-.\rPr: 
rori*«n ;it-»p» iif the |N*acc an*] «iiprcnn- iopiimt* of the Inii'l. Yet. though I 
kitii; hiin-M-lf u-M-.i to «»it 111 thi* KUirt. ami »!ill i-» «up|>otM'.J «j» to .In. hi- <1..| n 

neither h\ IttW I* he clii|NiWcrei|> /f i |o, fli-ti-rillllie UllV i'!IU«e «»r lM"t!"li. hut 
the IllMlltli nf In-* Jtl'l^en, !•• Uholll lie hath (■•Illlliltteii hi* W h«'le jl|«ln ial Alllh 

itv «/ ■• 

Tin- court, which a* we have *ai<l • i* the remnant of the null r> ;-.i. i* n 
nor tan I**, fnnu the very nature an<l « • •iiMitution of it. tixfl t>» an\ i-crt 
|»!:i( e. hut may follow the klllft*'* p«r*«»li wherever he giH'n: lor wl.:i h rva«*»n 
priM vmm i«-iim^ out of tin* court in the kin*;'* name i« returiiahli* *■ u'.««-v» 
Jumutu* tn .In;/../ " It hath imle«f|. lor •••im- centime* paM. u-u.i!iy -at at W« 
luuiMcr. U-iii^ ah undent palace n| tin- • piwii; hut mi^ht rciii"%c w;th the k 
to York or K\eter. it he thought pn»|N-r t*i < •niiriian«l it Aid we rin*i Xh 
alter Ivtwanl I h.i-J * •ni«|iii re.» Soilaiel. it actually *at at li«*\li:r^h r- A 
:hi* upivahlc ipiality. a- w< 11 a* it* •liquify ami jniwi-r. art- lul\ t-\ pre •«••<• 1 
liractou when he -.ay* that the jii«tnc* •■! thi* court an* " . ./y-i'.i'* «. j-nrta 
j*ri~tm. ft truij-'n* ; / hit* r f - r»/i« r* »!•/» -fi?# «. </t«i 'illinium tilfirum r.rrt^rr trns* 
iHjuriii* rf irr-.rr*" •■ .\i»«l it i» moren\i-r «'«|M-cially |tm\i«lci| in the iirf* 
tuff r .-.irt.tA, r that the kin^"* chain •ll*>r. aiel the ju*tn *•* oi hi* Uiii h. •! 
follow him, -mi that he may have at all tunc* mar unto him noinc that U- lean 
in the law* 

m « IIxm f -v llh* Wflvff t % rMl:n| * w» In iuf ■/ • 
4-fl*r'0* >n fi.«« n a»l lk«l lh» iri u Xm fi-^hf ■! »i *in»-« 
\m f^l.t •n^tfil a.th ;«»W*« f !'•' ««|«f>« ■ Mfl« % >t 
la i«'»-|it -tl •• f**a «|* b tlv |<i*itrl< «vlw|««i a a n # ■ 
|>»ltf" • 1RL k«th !*■• a^l.Bva ■|v ibl '*' "•' T b«i<u 

•:■• 

• I U*i ?' 
.» *^. >..fe i » : TV* k:n« to»*l l- k- -W •••«* :n 

|a f» «. I. M. k ■ •■ % .« «' l f «••• » ,'ii •!«*■ •• 

^» j«,i y» . .^ .r ■ i -»». /> j .- * f I 

• 1) if. ri-.n ■■■II- ■!■ ■•! fii.- »il.-'-* ■■!»■■« i...-f Jiil f.-ur ;■•■!••«' ?u»:.-t-» l"i»li| 

•Ut.it. 11 !•■-.• |\ .ml I \V 1\ • To .in ij. |-^1 U> Ir-m th.- ju.| k Mie nl "' lh.« rr 
!•> t|i«< i-ttitrl .if Kill.* • l-'fi li '.'it i, .* \h" i] j-«- il t-T iTf'ir :n !»■» :* »•» ll.f u*tie«*< 
I li«- ii-urfff •/■!• •■!!• I'- li- h -oil i-.ir ?.« •■! ll. •■ •■ ti h«-(U. r. in ti.» • t- in .j-i* r « t»»ml 
fr> -m »%!•■•••• tii'l»'ii.< nt .m .if i- il ! ■ • ■■i»I\ •" M •■ l.-ii- ■-! i«"U s ti-«i; 

1 I li. rt .« ■ *.\%A U,>- i^i- • I. • I- I." h .1. •• ■ r. :*u ■■! a ri- ■ -it .nil i .r ! .• thf | 

!••< r.r*s ■ « • r in«« li ;• » i- «t\ !• -I m • <i| • • I • i. i. ' in; »r: w 

M I • P'l M-»li»!i* I I .n J I'ii* I * ■! -i - • i. ■! »n- .ill !■■ ».i\ ?: r «l ■ fl •■ r. ■.■•■!• •;.••- r: 

wirfifif'l li* hi* ■ -li ■!..•» V.|w ifl I i. !u i;I\ ■.!» :fi th. K !■»• • I- li- •< I" li>ftrv 

hi* \* r\ A> • «»r.it •• II .•!■ m ■ ■! i •:• i* hril.i.n 1 1." -r?».« w lh t! If !»■ I> -u.-l !»■■ . t.-'a»;. * 
•til i»f -Mir k ;li: :••.•! li.' m ,l .« ■»ir! • f n«!.- ■ 1- • ••■ I .1 »i ir-1 I \" \ r >1 I" I « i->1 M 

h«" •-»> «. ' .11 Hie ■.■.•■!. ■! i. if ■ f hi* ft -.rii -.il'l.ft. i it » !.■„■■ ! l • r -l.r • J M !. i« ■::»,• Ti 

ill •} ii r I tif K .n»' ■ I- ?■■ !i * 'il :• ;■ li * -i.l * r. i! h«- :ti'* ■!• r- *l .r. !:.• f-u« i,.-*» .»f 

• « ■ if ! . Ale I .*• !••■ ••.»■ I i.i i. i *• r\ %--iii»»* :■. in. ;! .• i ■ ' • ".• :1. •■ .* « • !.:• :t !• f.'.tii 
]. .mi .ti «•!..»! mti ii. r ■■.-' • * i- .<!:.. :i •'■ - i r i!l.. r *l. .1. ••■ .i> • ■!.. ■ ip! ■■! a -i-lj 
'■ '. .^J. ll" « ■!.' 1 . »-i • ..»• • i\« !li i? •"■ • • * !• :n ..-.-..• .-. « 

, -. i ^ . - • .«^» ^*. -. •- ■ ■ • .1 •■. •!!.•> ! ' •• ■« • ■' i.l !.• t ■■• ti :■! .■■ .■ r r • ■ .r^wl 1 

I • t. i, I ..ur i.-iiifii.'. ■.. *- - ■ ■ i ■ I ■"• «»-■•■■. I • . . ■ •' • I .: ' .'. •• • . • .» »n r 

i:. -.. . ...■■tru- t. -li *•!.... ■* '•{• i||«-ir- ( ; v. i :•' ■. ••..!.■. I ' ■. ^ I ■ „• '-'.t. :fi 
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♦The jurisdiction of this court is very high and transcendent. It keeps r+Ao 
all inferior jurisdictions within the bounds of their authority, and may *- 
either remove their proceedings to be determined here, or prohibit their pro- 
gress below. It superintends all civil corporations in the kingdom. It com- 
mands magistrates and others to do what their duty requires, in every cast 
where there is no other specific remedy. It protects the liberty of the subject, 
by speedy and summary interposition. It takes cognizance both of criminal 
and civil causes : the former in what is called the crown side, or crown office ; 
the latter in the plea side of the court. The jurisdiction of the crown side is 
not our present business to consider : that will be more properly discussed in 
the ensuing book. But on the plea side, or civil branch, it hath an original 
jurisdiction and cognizance of all actions of trespass or other injury alleged to 
be committed vi et armis; of actions for forgery of deeds; maintenance, con- 
spiracy, deceit, and actions on the case which allege any falsity or fraud ; all of 
which savour of a criminal nature, although the action is brought for a civil 
remedy ; and make the defendant liable in strictness to pay a fine to the king, 
as well as damages to the injured party. (u) The same doctrine is also now 
extended to all actions on the case whatsoever :(w) but no action of debt or 
detinue, or other mere civil action, can by the common law be prosecuted by any 
subject in this court by original writ out of chancery ;(x) 11 though an action of 
debt given by statute may be brought in the king's bench as well as in the 
common pleas.(y) And yet this court might always have held plea of any civil 
action, (other than actions real,) provided the defendant was an officer of the 
oourt ; or in the custody of the marshal, or prison-keeper, of this court, for a 
breach of the peace or any other offence.(2) And, in process of time, it began 
by a fiction to hold plea of all personal actions whatsoever, and has continued 
to do so for ages:(a) it being surmised that the defendant is arrested for 
*a supposed trespass, which he never has in reality committed ; and, being ■.*-« 
thus in the custody of the marshal of the court, the plaintiff is at liberty *- 
to proceed against him for any other personal injury : which surmise, of being 
in the marshal's custody, the defendant is not at liberty to dispute. (6) And 
these fictions of law, though at first they may startle the student, he will find 
upon further consideration to be highly beneficial and useful ; especially as this 
maxim is ever invariably observed, that no fiction shall extend to work an 
injury ; its proper operation being to prevent a mischief, or remedy an incon- 
venience, that might result from the general rule of law.(c) So true it is, that 
in fictione juris semper subsistit oequitas.(d) In the present case, it gives the suitor 
his choice of more than one tribunal before which he may institute his action ; 
and prevents the circuity and delay of justice, by allowing that suit to be 
originally, and in the first instance, commenced in this court, which, after a 
determination in another, might ultimately be brought before it on a writ of 
error." r f\ 

For this c&urt is likewise a court of appeal, into which may be removed by 
writ of error all determinations of the court of common pleas, and of all in- 
ferior courts of record in England ; and to which a writ of error lies also from 
the court of king's bench in Ireland. Yet even this so high and honourable 
court is not the dernier resort of the subject; for, if he be not satisfied with any 
determination here, he may remove it by writ of error into the house of lords, 

(•) flncfc, L. 198. 2 In*. 23. DyvernU de eouries c bank (») Thus too in the ciril law; contra Actionem nam 

k rojf. admittitur probatio : quid enim ejlccrrt pmfiatio rerilati*. 

(•) F. N. B. 80, 92. 1 Lilly, Prnct. Beg. 603. ubi ftdi-t adrrrnu veritatem fingit. Nam fictio nihil aKud 

(•)4 laet. 76. Trjrw'e Joe Filisar. 101. «/, quam Ugit advertu* vtritaiem in re pouibUi ex justm 

(9 ) Cuth. 234. eatuta dirpositio. Gotlt^rnL in Ff. I. 22, L 3. 

(•) 4 Inst. 7L (•) 3 Rep. 30. 2 Roll. Rep. 502. 

Olbid.72. (d) 11 Rep. 61. Co. Lilt. 160. 

11 This is not the present practice. R. T. Hardw. 317. Tidd's Prac. 8 ed. 97.— Chittt. 

u But, as there is no reason for doing that indirectly which may be done directly, it 
wis considered expedient to abolish this among other legal fictions, (2 W. IV. c. 39,) 
tnd the mode of commencing an action has for some time been and is now, uniform in 
all the superior courts. — Stewart. 
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or the court of exchequer chamber, as the cane mar happen, according to the 
nature of the auit and the manner in which it has been proee«-uted. tt 

VII. The court of exchequer in inferior in rank mil only to the court of kiae/a 
bench, but to the common plea* also : but I have chosen to consider it in this 
order on account of iu double capacity as a court of law and a court of equity 
m g** •also. It is a very antient court of record, set up by William the tW 
J querer,(f ) •* a part of the aula regia,{J) though regulated and reduced 
to iU present order by kin£ Kdward I-,(<7 ) and intende<i principally to order 
the revenues of the crown, and to recover tne king** debts and dutie*.( k) It ia 
railed the exche<|uer, at*JorA*irium t from the checked cloth, resembling a cbesav 
hoard, which cover* the table there, and on which, when certain of the kings 
accountu are made up, the sum* are marked and iicored with counter*. It coa> 
aiata of two divisions : the receipt of the exchequer, which manage* the royal 
revenue, and with which thene commentaries have no concern ; and the cowrt 
or judicial |*trt of it, which in again subdivided into a court of equity and a comrt 
of common law. 1 * 

The court of equity is held in the exchequer chamber before the lord 
treasurer, the chancellor of the exchequer, the chief baron, and three puumi 
ones. Them.* Mr. Selden conjectures^*) to have been antiently made out of sock 
as were baron* of the kingdom, or parliamentary baron* ; and thence to hare 
derived their name; which conjecture receives great strength from Hi-acton 'a 
explanation of maa*a carta, c. 14, which directs that the earls and barons bo 
amerced by their peers; that i*. says ho, by the baron* of the exchequer* «) 
The primary and original hu*iiiesa of this court in to call the king's debtors to 
account, by bill tiled by the attorney -general ; and to recover any lands, tene- 
ment*, or hereditaments, any goods, chattels, or other profits or beneflta, 
belonging to the crown. So that by their original con*titution the jurisdiction 
of the court of common pleas, king s bench, and exchequer was entirely 
separate and di*tinct : the common pleas being intended to decide all contro- 
versies Iwtwwn *ubject and subject ; the king a bench to correct ail crime* and 
Misdemeanour* that amount to a breach of the peace, the king being then plain- 
tiff, as such offences are in open derogation of the jura rraaita of his crown; 
+441 ttlH * thi * "Xt'bcquer to adju*t *and recover his revenue, wherein the king 

* J al»o in plaintiff, as the withholding and non-payment thereof is an injury 
to hi* jMftj/isAi/iii. But, as bv a fiction almost all aorta of civil actions are now 
allowed to \h* brought in the kings bench, in like manner by another fiction all 
kinds of personal suit* may be prosecuted in the court of exchequer. For as 

t/,««k>t Km. Rsrk \m <« T* lk^ X *. IS 

0, f^rte Owl /MMi% Ml 9fmd Wa^lML (*. Ll.lrtrl,|l 

n The* Appeal from the Kin*'* or Quran's Bench i* now in all ca*e* to ths justice* of 
the Common Pl««a* and t*iron« of the exchequer, in the exchequer-chamber, from a boat 
jodjrmcnt an ap|»eal lie* to the hou*e of lord*.— -^ti»»it. 

"Though tht* court i* inferior in r*nk s* well to the court of Common Plea* a* the 
King'* Bench. and thoush. in funeral, s subject ha* a right to rc«ort to either of ths 
su|>ertor court* for the rvdre*« of * rivil injury, yet thin court, bavin*, an orijrinal. and in 
many caae* an exclusive. juri*dt<tion in ft*cal matters, will not permit namtiofit, in the 
deciaion of which the km*'* revenue or his officer* are intere*te«l. to be di*cu*»e«i be* 
fore any other tnhunal ; an<l therefore, if an action of tre*|ia*e asain*t a reven ues > ffi cey 
for hi* conduct in the execution of hm office be brought in the c»urt of Common Pleas 
or Kins'* Bench, it may be removed into the office of plea* of thi« court of exchequer. 
1 Am»tr 9ti. Hardr. (76. Parker. 111. I Price. »•». * Price. W. Manning • Eji- 
absque? Prec. 161. 164. n. <m Mich orraaion* the court interf*we* on motion, by order- 
ins the proeeedin*; to be removed into the office of pica*, which order of»erate* by way 
of injunction. The uaual order in ca*ee of thi* nature i* that the action l»e removed 
out of the King'* Bench or Common Plea*, or other court in which it i* depending, into 
the offi«Nc of pit***, and that it •hall \»+ there in the same forw*rdnca* a* in the court out 
of which the action i* removed. Thi* order, however, doe* not operate a* a certiorari to 
remove the proceeding*, but a* a |*er*ooal order on the party to stay them there, and. of 
eour*e. call* on the defendant in the actioci to appear, accept a declaration, and pat the 
plaintiff in the same *tate of fnrwardne** in the office of pleas aa he wa* ia the otaar 
court. Per Eyre, Cb. B. 1 An*tr. 'JUS, in notes. — Cairrr. 
M 
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all the officers and ministers of this court have, like those of other superior 
courts, the privilege of suing and being sued only in their own court ; so also 
the king's debtors and farmers, and all accomptants of the exchequer, are privi- 
leged to sue and implead all manner of persons in the same court of equity that 
they themselves are called into. They have likewise privilege to sue and im- 
plead one another, or any stranger, in the same kind of common-law actions 
(where the personalty only is concerned) as are prosecuted in the court of com- 
mon pleas. 

This gives original to the common-law part of their jurisdiction, which was 
established merely for the benefit of the king's accomptants, and is exercised 
by the barons only of the exchequer, and not the treasurer or chancellor. The 
writ upon which all proceedings here are grounded is called a quo minus: in 
which the plaintiff suggests that he is the king's farmer or debtor, and that the 
defendant hath done him the injury or damage complained of; quo minus suf- 
ficient existit, by which he is less able to pay the king his debt or rent. And 
these suits are expressly directed, by what is called the statute of Rutland,(i) 
to be confined to such matters only as specially concern the king or his minis- 
ters of the exchequer. And by the articuli super cartas,(m) it is enacted, that 
no common pleas be thenceforth holden in the exchequer contrary to the form 
of the great charter. But now, by the suggestion of privilege, any person may 
be admitted to sue in the exchequer as well as the king's accomptant. The 
surmise, of being debtor to the king, is therefore become matter of form and 
mere words of course, and the court is open to all the nation equally. 16 The same 
holds with regard to the equity side of the court : for there any person may file 
*a bill against another upon a bare suggestion that he is the king's r+±Q 
accomptant ; but whether he is so, or not, is never controverted. In this L 
court on the equity side, the clergy have long used to exhibit their bills for the 
non-payment of tithes ; in which case the surmise of being the king's debtor is 
do fiction, they being bound to pay him their first-fruits and annual tenths. 
But the chancery has of late years obtained a large share in this business. 

An appeal from the equity side of this court lies immediately to the house of 
peers ; but from the common-law side, in pursuance of the statute 31 Edw. Ill 
c 12, a writ of error must be first brought into the court of exchequer cham 
ber. And from the determination there had, there lies, in the dernier resort, a 
writ of error to the house of lords. 14 

VIII. The high court of chancery is the only remaining, and in matters of 
civil property by much the most important of any, of the king's superior and 
original courts of justice. It has its name of chancery, canceuaria, from the 
judge who presides here, the lord chancellor, or canceUarius ; who, Sir Edward 
Coke tells us, is so termed a cancellando, from cancelling the king's letters 
patent when granted contrary to law, which is the highest point of his juris- 
diction. (n) 1T But the office and name of chancellor (however derived) was 

(i) 10 Edw. I. c 11. («) 28 Edw. Lei (•) 4 last 88. 



u This fiction has been for some time abolished. 2 W. IV. c. 39. — Stewart. 

M By the 31 Edward III. c. 12, this court of appeal is to consist of the chancellor and 
treasurer, and such justices and sage persons as they shall think fit. It is altered by 31 
Eliz. c. 1, 16 Car. II. c. 2, 20 Car. II. c. 4, from which it appears that the court may 
consist of both the chief justices, or one of them, or of the chancellor, provided the 
chancellor is present when the judgment is given. # See the proceedings in the case of 
Johnstone v$. Sutton in this court. IT. R. 493. — Chitty. 

But by statute 5 Vict. c. 5 its jurisdiction as a court of equity was transferred to the 
court of chancery; and it is now only a court of law and revenue, with five judges, — a 
chief and four puisne barons, — like the courts of Queen's Bench and Common Pleas. 
From the judgment of this court an appeal lies to the justices of the Queen's Bench and 
Common Pleas, sitting as the court of exchequer chamber ; and fron^ that court an 
appeal lies to the house of lords. — Kerr. 

11 According to the opinion of several learned authors, (as Mr. Cambden, in his Bri- 
tannia, and Dr. Cowell, in his Interpreter, have observed,) the chanceiy had its name 
originally from certain bars laid one over another crosswise, like a lattice, wherewith it 
was environed to keep off the press of the people, and not to hinder the view of those 
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certainly known to the court* of the Roman emperor*: where it originally 
•ecru* to haw Pi^inticd a chief wribe or *eervtary t who wan afterward* invcwted 
with aevcrai judicial jiowcm, and a general *upenn tendency over the rent of the 
officer* ot the jinnee. From the Roman empire it |mm*e<l to the Herman church, 
aver etnulou* of imperial Mate ; and lienor every biahop ha* to tht* da v hie 
chancellor, the principal juil^e of hie eon*i*tory. And when the modern ain^- 
donifi of Kun>|K? were e*tabli»hcd upon the ruin* of the empire, almont eTerj 
•tat i' prc*ervcd it* chancellor, with different juri*diction* and dijrnitie*, ac- 
cording to their different con*titution*. Hat in all of them he *ecm* to have 
had the MijHTVinion of all charter*, let tern, and *uch other public inatrumenta 
of the crown an were authenticated in tho moat aolcmn manner: ami therefore 
##••1 •when *cal* came in u*c. he had alway* the cu*tody of the kin^* great 
'J teal. S» that the office of chancellor, or lord keeper.* (wbo*c authority, 
by statute 5 Klix. c. IH, in declared to be exactly the name,) i* with on at thia 
day created by the mere delivery of the kins?'* great *eal into bin ctmtody :(») 
whereby he become*, without writ or patent, an officer of the greatest weight 
and power of any now mi twitting in the kingilom, and *ancrior in point of 
precedency to every tem|M>r*l lord.i P) lie in a privy counaellor by hi* office,**) 
and, according to lord chancellor Klleamere.(r) prolocutor of the hottae of lords 

S' prescription. To him belong* the appointment of all ju*tiec* of the peace 
riHighoat the king<lom. Being formerly u*ually an eccle*ia*tic, /for none cl*a 
Were then capable of an office *o conversant in writing*.) and presiding over 
the royal chapel.U) he became keeper of the king'* conscience; vinitor in right 
Of the king, of all ho*pital* ami college* of the king** foundation ; and patron 
Of ail the king* living* under the value of twentv mark*, f ) per annum in the 
king's book*.* He i* the general guardian of ail infanta, idiot*, and lunatic* ; 

f* U*k A~*~m m 1 R.« AW M (* «•*>«. Itkt of Evfc. 41 

t* *•« ti ib* % in et* ft »% u*w in a r %. a *> tiw*> 

•t *rt*«, oaW at U«* fVft»- f 1 tNhii Uu» «**«■ I* tw*mj F~m4* 

f»> l* U» «*V» «T tar* rki««*«, «*U l«AI 



officer* who «at therein.— *uch g*te* or crowbar* being by the Latin* called oamWX. 
VU ihigd. 32. < ambden. 'Well. < aa*iod. ef>. 6. lib. 11. Pet. hlhrut, lib. 2, advert, 
c. 1°. 1 ilarr. Cb. 1. l>r. Johnson term* also inclined to this definition ; ami it in dee d 
appears the tuoat reasonable, for we have aleo the word "chancel." which signjDee thai 
part of the church fonnerl) tarred off from the tiody of it. — Cbittt. 

* King llciirv V. ha<l two great m*U, one of cold, which he delivered to the taehop 
of iHirham an«f made him lord chancellor, another of niher. which he delivered to th* 
wi*hop of I>mdon to keep : and hi»torian* often confound chancellor* ami keeper*, ft 
Harr Oi. to. note. 4 ln*t. H* : > but at Xhm day. there being but one irreat •eal. tb«e* 
eannot lie UHh * chancellor *nd a lord keeper of the great •«*) *t one time. hee>aa«e both 
are l*it one office, a* u declared by the »tat. b Eltx. 4 ln«t. W. and the taking away the***! 
determine* the office. 1 Sid. ^U*. It neon thai it i* not ineon*i»tent for the lord cbaav 
oellor ai«o to hold the office of chief justice of the Kin^'a Bench. I>»rd llardwieke held 
both office* from 9Hh February till 7th June. 1 Sid. 33*. <V>m. Dig. tit. Chancery. (M 
I.)— fairrv. 

" With regard to the chancellor'* patronage there »eem* to be nom** inaccuracy in the 
learn e- 1 ju«|ge • text *nd referencea. I humbly conceive that * truer statement I* thia. — 
vuu. that it *f»pe*r» fn»m the n»lU of parliament in the time of Fdward III. that it had 
keen the u«*ge bef.»rc thai time for the chancellor* to give all the king'* bring* taxed (by 
the *ub**dr a— e*am enu> at twenty mark* or under, to the clerk*, who were then acta* 
ally Wsn or clergymen, who had long laboured in the court of chancery : but that the 
ht»ho|> of l«inc«ftln. when he wa* chancellor, had giren *uch living* to hi* own and other 
clerk*, contrary t«» the |>lea^ure of the king ami the ancient uaage ; and th erefore it It 
recomrnen«ied to the king by the council to command the chancellor to fir^ *uch bring* 
only to the clerk* of chancer?, the exchequer, and the other two benche* or enurt* of 
Waetminaier hall. 4 Edw. III. n. 51. But aince the new valuation of beneaVea. or the 
king • book*, in the ume of Henry the Eighth, and the clerk* cea*ed to be in order, the 
chancellor ha* bad the al^tlute dt«|^*al d all the king'* thing*, even where the pre* 
•natation devolve* to the cn*wn h\ U|*e. of the ? alue of* twenty pound* • year or on aVe 
in the king* hooka. It «k»ee ihH *pf>ear Ik** thi* en Urged |>atronage ha* been obtained 
hy the chan«^ellor; but it i* |*^d«l>lv l»y a i«rivate *r«nt of the crown, from * eoaeateea- 
Uon that the twentv mark* in the time of Edward 1 1 1 were equivalent to twenty \ 
la the Ume of Henry VIII. Giha. 764. I Bum. Ec. Uw, I2U. 
M 
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and has the general superintendence of all charitable uses in the kingdom. 
And all this over and above the vast and extensive jurisdiction which he exer- 
cises in his judicial capacity in the court of chancery; wherein, as in the 
exchequer, there are two distinct tribunals : the one ordinary, being a court of 
common law ; the other extraordinary, being a court of equity. 

The ordinary legal court is much more antient than the court of equity. Its 
jurisdiction is to hold plea upon a scire facias to repeal and cancel the king's 
letters-patent, when made against law or upon untrue suggestions ; and to 
hold plea of petitions, monstrans de droit, traverses of offices, and the like ; when 
the king hath been advised to do any act, or is put in possession of any lands 

So far this was the note in iny first edition ; but a reverend gentleman has been so 
obliging as to suggest to me that, having once had occasion to examine the subject, he 
was inclined to think that the chancellor's patronage was confined to benefices under 
20/. a year, and that livings exactly of that value belonged to the king, to be presented 
to by himself or his minister. Having, in consequence, looked more attentively into 
the subject, I am still of opinion that the authorities support what is advanced in the 
preceding part of the note. It cannot be doubted that since the new valor beneficwrum, 
pounds were intended to be substituted for marks, and this is expressly stated by bishop 
Gibson, p. 764. In the 4 Edw. III., cited above, the chancellor's patronage is stated to be 
of all livings of 20 marks and under, del tax de vint marces et dedeyns. In the 1 Hen. VI. 
note 25, Rolls of Parliament, there is a record appointing the duke of Bedford protector, 
and the duke of Gloucester protector in his absence ; and amongst other privileges it 
grants the protector, for the time-being, the patronage of all the livings belonging to the 
crown, ultra taxam viginti marcarum usque ad taxam triginta marcarum inclusive, and reserves 
the rest of the royal patronage to the king, except the benefices belonging to the chan- 
cellor, virtute officii sui. The word inclusive can only apply to the words usque ad triginta ; it 
cannot be reconciled with ultra, which was intended to leave the chancellor 20 or under. 
This is also clearly expressed in the Registrum Brevium 307, where there is an ancient 
writ called de prima beneficio ecclesiastico hafjendo. Volumus quod idem A. ad primum Icneficium 
ecclesiasticum (taxationem viginti marcarum excedens) vacaturum, quod ad prasentionem nostram 
prrtimterit, &c. 

In the year-book, 38 Edw. III. 3, it is laid down as law that the king shall present to 
touts esglises que passent t extent de 20 marcs ; and in the next line it is said that the chan- 
cellor shall present to all not taxed at 20 marks, and having understood that the living 
in question was taxed at 40*. he had presented to it, but as, in fact, it was taxed at 40/., 
the king claimed it. The words in French state the general law ; the rest only apply to 
the particular case. Yet Watson is so careless as to state the chancellor's patronage to 
be under 20 marks and under 20/., and refers to this authority, ch. 9. But it is correctly 
eited by Corny ns to support the position that the chancellor has the patronage of 20 
marks or 20/. Dig. tit. Esgl. H. 5. In Fitz. N. B. 35 it is stated to be under 20 marks, 
without taking any notice of 20 exactly. And in a case in Hob. 214 the word is under. 
In that case the chancellor had presented to a living lapsed to the crown above 20/. a 
year, and it was held that the king could have no remedy, because the presentation had 
passed the great seal, and therefore apparently made by the king himself; but if the 
presentation had stated that the benefice was under the value of 20/., then it would have 
been void, because the chancellor must have been deceived. In this case there was no 
occasion to state the instance of a living of the exact value of 20/. This was a benefice 
which had devolved to the crown by lapse ; but no objection is made on that ground, 
and there seems to be no reason for any distinction, whether the benefice devolves to 
the king by lapse or by promotion of the incumbent, or it is part of his original patron- 
age. I have stated the authorities which expressly give the chancellor the patronage 
of the value of 20 marks, or now 20/., and I have referred to those which state it to be 
under; and, I cannot but observe, so far they are all consistent, as I find no authority in 
opposition to those above, declaring that livings of the value of 20/. belong to the king 
and not to the chancellor. 

The gentleman who wished me to examine the authorities upon this subject was so 
obliging as to inform me that the crown has the patronage of five livings of the exact 
value of 20/. in the king's books, but that several others of that value occasionally de- 
volve to the crown by lapse and promotion ; that he has examined the church-book in 
the secretary of state's office, and that he finds within the last century many instances 
of presentations to those livings by the crown ; but he admits in some modern instances 
where the right to the presentation has been claimed both by the chancellor and the 
minister, that the latter has yielded to the former. From the whole, one is led to con- 
elude that these presentations made by the crown were owing either to the inattention 
er the accommodation of the chancellor. — Christian. 
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or goods, in prejudice of a subjeet's right.f *) On proof of which, as the king 
•4M1 cmn n<?Ter **** supposed intentionally to do any wrong, the tow question* 
J not but he will immediately redress the injury, and refers that oonaev 
entious task to the chancellor, the keeper of hin conscience. Jt also appertain* 
lo this court to hold plea of all personal action*, where any officer or miniates? 
of the court is a party.(t) It might likewise bold plea (by Kirr /acta*) of par- 
titions of land in iHipareenery.rsr) and of dower.ix) where any ward of the 
crown was concerned in interest, so long as the military tenures subsisted : as 
it now may also do of the tithes «>f forest land, where granted by the king, and 
claimed by a stranger against the grantee of the crown ;(y ) and of execution* 
on statute*, or recognizances in nature thcivof, by the ntatute *2& Henry VI II. 
e. ti.(r) Hut if any cause comes to i**ue in this court, that i*. if any fact be dis- 
puted between tfie parties, the chancellor cannot try it, baring no power to 
summon a jury ; but must deliver the record propria m<i*u into the court of 
king's bench, where it shall U» tried by the country, and Judgment shall be there 
given thereon.(if ;* Aud when judgment is given in chancery upon demurrer 
or the like, a writ of error in nature of an apf>eal lie* out of" thin ordinary court 
into the court of king'* bench :< 6) though so little is u*ually done on the 
common law *ide of the court, that I have met with no traceaof anv writ of 
arrorio being actually brought, since the fourteenth year of queen fclixabeth, 
Jua 1572. 

In this ordinary or legal court i* al*o kept the <>jfiri*a jurtitia? : out of which 
all original writ* that j*a*s under the great seal, all comnii**ions of charitable 
uses, sewers, bankruptcy, idtotcy, lunacy, and the like, do i*»ue ; and for which 
it is alway* open to the *uhjert, who may there at any time demand and have* 
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ex iirkiio juxdtKr, any writ that hi* occn»ioti* *may call for. These writs 



< relating to the hu*inc** of the subject* and the returns to them were, 
•eeording to the simplicity of antient time*, originally kept in a hamper, »a 
ktmapeno ; and the other* < rvlaling to *uch matter* wherein the crown is 
immediately or mediately concerned) were preserved in a little sack or bag, in 
jstrou bayi : and thence hath arisen the distinction of the kamtper office and 
JNsty bitu office, which both belong to the common law court in chancery. 

Kit the extraordinary court, or court of equity, i* now become the court of 
the greatest judicial construe nee. Thi* distinction between law and equitv, aa 
administered in different courts, is not at prenent known, nor seems to nave 
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* But on thr stjuitv tide of thr court rroratkms of fart mar l>r decided with-it an 
but this jurisdiction ought !•» t»r rxrm*e«l rrry tenderly slid *|wnn<?ly. V Ve»ryr. l»**. 
On the tnsJ of sn t«*u«* directed out of chancery, if either |«artv br de«irou« of baring a 
special jun . it is said to l«* protirr to nior** the court of cbancery for that purpose. >ew 
rW. Oi. *JM. 2 IV Wm« n>. 4 M AS 1U&. I'M.-- 4 % bittt. 

It is tmfxTtsnt to rontim* this ob»enration (which is not always done) to the contmos>- 
law side of thr court of chancery. S<ttinjr ss a judjfe st common law «nd trvins osuwsw 
aoronlins to thr rulr* of the common U«. thr lortl rhsncrllor rsnnoi drritlr by himself 
a disjKilr.1 fst-f. and has no |<o*rrr of i«suins |*oi*rss to thr «hrnff w other onVer for 
attmm<nuti|t a jury. Hot <•» thr «H|mty •id«* of thr n»urt. s?h«*rr thr jurisdiction of tlss 
lord ehan«*«*llor is |>lacr«i nittrrly on other grounds than thosr of thr moimon law. 
he i« r«|ti»U? roni|«*trnt to d«H*tdr <>n «li«|aitrij fads an on dts|>utr<| law ; and it is matter 
ot dtsrr«'tt«»n «»«h tthrn hr nthrr onlrrs or j»rrniits thr fauii*** to •ubmtt thr trial of 
ssjrh lact to thr «-t>irniAsncr of a jury. For the manner in which this t» done. sr*» pm*. 
45S. A«x>i»nlin|f to thr latrr prr«-r<lrnts. wbrn a rrr*»rt| coniw into thr Kind's HrVsrli 
from ehatirrrv. thr tdiaiicrllor dor« not •UliTrr it fm*p*%a sw«u. tsjt srnds it bj tha clerk 
of tha |«rttj l«i|t. 1 Ki). «a Ahr |^s. — l«»Lt*iiM«g. 

And now. by V2 * I.I Vu-t. c 1 ••*.♦, anv isaur. rithrr of fart or law. must Is* srnt to ona 
of thr thrr«* su|^ttor ixnirts of Uw. thrrr t«» br drtrrunnnl according to the ordinary 
ooursa of procavding in thosa courta.— <8tiwast. 
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ever been known, in any other country at any time :(d) and yet the difference 
of one from the other, when administered by the same tribunal, was perfectly 
familiar to the Romans ;(e) the jus prcetorium, or discretion of the pr®tor, being 
distinct from the leges, or standing laws,(/) but the power of both centred in 
one and the same magistrate, who was equally intrusted to pronounce the rule 
of law, and to apply it to particular cases by the principles of equity. With 
us, too, the aula regia, which was the supreme court of judicature, undoubtedly 
administered equal justice according to the rules of both or either, as the case 
might chance to require : and, when that was broken to pieces, the idea of a 
court of equity, as distinguished from a court of law, did not subsist in the 
original plan of partition. For though equity is mentioned by Bracton(<?) as a 
thing contrasted to strict law, yet neither in that writer, nor in Glanvil or 
Fleta, nor yet in Britton, (composed under the auspices and in the name of 
Edward I., and *treating particularly of courts and their several juris- r *cQ 
dictions,) is there a syllable to be found relating to the equitable juris- L 
diction of the court of chancery. It seems therefore probable, that when the 
courts of law, proceeding merely upon the ground of the king's original writs, 
and confining themselves strictly to that Dottora, gave a harsh or imperfect 
judgment, the application for redress used to be to the king in person assisted 
by his privy-council, (from whence also arose the jurisdiction of the court of 
requests,(A) which was virtually abolished by the statute 16 Car. I. c. 10 ;) and 
they were wont to refer the matter either to the chancellor and a select com- 
mittee, or by degrees to the chancellor only, who mitigated the severity or 
supplied the defects of the judgments pronounced in the courts of law, upon 
weighing the circumstances of the case. This was the custom not only among 
our Saxon ancestors, before the institution of the aula regia y (i) but also after 
its dissolution, in the reign of king Edward I. ;(#) and perhaps, during its con- 
tinuance, in that of Henrv 11.(0 

In these early times the chief judicial employment of the chancellor must 
have been in devising new writs, directed to the courts of common law, to give 
remedy in cases where none was before administered. And to quicken the dili- 
gence of the clerks in the chancery, who were too much attached to antient 
precedents, it is provided by statute Westm. 2, 13 Edw. I. c. 24, that " whenso- 
ever from thenceforth in one case a writ shall be found in the chancery, and in 
a like case falling under the same right and requiring like remedy *no r *~* 
precedent of a writ can be produced, the clerks in chancery shall agree *■ 
in forming a new one ; and, if they cannot agree, it Bhall be adjourned to the 
next parliament, where a writ shall be framed by consent of the learned in the 
law,(m) lest it happen for the future that the court of our lord the king be 
deficient in doing justice to the suitors." And this accounts for the very great 
variety of writs of trespass on the case to be met with in the register ; whereby 
the suitors had ready relief, according to the exigency of his business, and adapted 
to the specialty, reason, and equity of his very case.(n) Which provision (with 
a little accuracy in the clerks of the chancery, and a little liberality in the 
judges, by extending rather than narrowing the remedial effects of the writ) 



(ft *\* QmmcQ of Omsdenee, instituted by John IIT. king men's raits, which were made to his majesty by supplication, 
of IN rtog.d, to review the sentence of all inferior courts and and upon which they were entitled to have right, without 
moderate them by equity, (Mod. Un. UjsL zxii. 237,) seems payment of any money for the same." Smith's Common- 
rat her to have been a court of appeal. wealth, b. 3, c. 7. 

(*) Thus too the parliament of Ports, the court of session (<) Nemo ad regem appeUH pro aliqua lite, nisi jus domi 

fa SeotUod, and every other jurisdiction in Europe of which oomtaui non possiL Si jus nimis severum sit, alieviasu) 

we have any tolerable account, fouud all their decisions as dtindt qwrratur apud rtgem. LL. Edg. c 2. 

veil upon principles of equity as those of positive law. (*) Lambard. Archeitm. 59. 

Lord Kaisnes's Uistor. Law Tracts, L 325, 330; Princ of («) Joannes Sarisburienuis, (who died ad. 1182, 26 Hen. 

Equity. 44. 11..) speaking of the chancellors office in the verses prefixed 

({) Thus Cicero: "jam Mis promissit, turn esse standum, to his pnlycntticon, has these lines: — 

euu nrm rid* qum coafus quis mHu et deceptus dnio pro- „. ^ • , . ^^^^ iniquaM 

HlZutoi T^buT^Ot^T^ ^^ Prmt0n ° W * ran ** r ' Et mandate piTpHnctpis *qua foot 

(#) L. 2, c 7, foL 23. (<") A great variety of new precedents of writs, in cases 

(*> The matters cognisable In this court, immediately before unprovided for, are given by this very statute of 

before its dissolution, were M almost all suits that, by colour Westm. 2. 

of equity, or supplication made to the prince, might be (•) Lamb. Areheion. 61. 

Brought before him; but originally and properly all poor 
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might have effectually answered all the t»uq>o#eaof a coari of equity ;(•) ntmpl 
thai of olttuitmig a discovery hy the oath ol the* dcfeiidaut. 

Hut iaIicii, uUiiii the end «»f the rci^n of king tidward III., oaaa of land wart 
introduced,. /»■ ami, though ("tally di -countenanced by the eourU of cuaaaaoa 
law, were iiiiii*nlvrvij a* fiduciary dc|»o«iu ami binding in conscience by ike 
clergy, the fK'|iurat4* jurisdiction of the chancery a* a court of equity began to 
be e*uhli*hcd .1 y and J<»hu Walthuui, who wan hinhop of Salisbury anil chan- 
cellor to king Uichurd II , by a M ruined interpretation of the above-iuentiooad 
atatutc ot WeMin. 'J. deviled the writ of svhprtui, returnable in the court of 
chancery only, to mulcc tin* fcortce t«» unci* accountable to his orifajf qu* mm: 
which |»nnvM wan after* unN extended to other matter* wholly determinable 
at the common law, u|M»n fulnc ami nctiliotiM tuggcutioiift ; l«»r which therefore 
the chancellor hiiiiM'll i», \*\ Mntute 17 Kir. II. c. t> t directed to give damajpea 
•62 1 l ° i1m l' ttrlv unjustly aggrieved. Hut m» the •clergy, ao early aa tbo reign 
^ of king Stephen, h;i«l ut tempted t«> turn their eccieniantical courta tato 
court** of iMjiniv, by entertaining nuita pro litMnnt filet, an a spiritual otfcoce 
again* t i-4iii«m -leiice, in can- of n<>ii- payment of debu or any breach of civil con- 
tract* ,,r> till checked by the couMifutiomiof Clarendon,*^ which declared that 
u pl*i*ttti iU iltl>*ti* t yutr Jiiit iht* rf**ttti tiehrntur, w( afmjve tmtirpomttvmc jUn, 
ta ju*t*tiri ff./M." therefore probably the ccclc»iaMical chancellor*, who I 
held the M*ai, wen* remit* in abridging their own new -acquired jurisdiction ; 
oapcciully at the npirituul court* coiitiuucd< fj to gra*p at the aaiue authority aa 
before in »uit»/<r» Ut ***>*< ji»i t i •«» late an the fitlceiith cctiturv,t aj till finally pro* 
hibited by the unaminou* concurrence of all the judge*, llowever, it iMNtn 
from the parliament n»!U..ir» that in the reign* of Henry IV. aod V. tbe 
coiniiiouii wen* n*|K*atedly urgent to have the writ of tuLpmui entirely a«a> 
preiuHil. um being a m»velty deviled by the nubtlety of chancellor Wallbaai 
against the l«»nn of tin* o»itnin»n law; when*by no plea cfiuld he determined 
unlet* by examination on oath of the partic*. according to the form of the law 
civil, and the law of holy church, m aubvemion of the common law. Hal 
though Henry IV.. U*ing then hanlly wann in hi* throne, gave a palliating 
nnawcr to their |M*titiou». ami actually |un«m*<l the utatuto 4 lieu. IV. c. 23, 
whereby judgment* at law an* dcclurvd irrevocable unlet* by attaint or writ of 
error. \ct bin fMtii put a ncgiititc at once u|ion their whole application : and in 
Kdwanl IV '■» tune the procc-* b\ bill and *ui*pariui, wan become the daily prao- 
lice ot the court, j- » 

•531 ** lul *hi» did m>t extend very tar: for in the antient treatise entitled 
J i/n»r.or» t/«.« <*.turfr.«. y i.up|»«iHcd' to In* written very early in the aijctecntk 
century, we have a 4 a tab uue «•! the mat tern oi cotiMcicnce then cogniaable by 
$ubi*tn.i ut cham*«<ry. which tall within a very narniw com|iaaii. No regular 
judicial *»\»tcm at that time pnvaile«l in the court; but the auitor, wben be 
thought him«K-lf aggrieve<l. touml a desultory and uncertain remedy, according 
to the private opuimri ot the chancellor, who wai* geuerally an ccvle*ia»Uc, or 
aonietiiiiev* ith«»ugh randy » a Mate«man : no lawver having aat in the court of 
chanc«'r\ ln»in the tinieit of the chief junticeii Tliorp and Knyvet, aocct aaiveiy 
chain vl|..n» t«» king Kdwanl 111 in 1:17- and l^T*i.<;« to the pmmotion ol* Sir 
Thonia** Mon* by king Henry VIII in \'XW. Alter which the gn»at aral waa 
indi»crimiuatcl\ com milted to the custody of lawyer**, or courtiem^U) or cbnrcav 

aa*l*»»>4 I4i*niikl.wtt U *m:pmm+ •.«•***> iH> l«*l lill. p U S ffya. Mm. i*\lmm% mmmmtmrnm 
•tMrwikrii-ito't'M.MHi.^ #•. •• m^rnt .•!**• Ir^lirl U n 1 ' ■ f Itnt 1«I i% , ihi^fr m If ■>■ mt^ 

+mm* tm.t - •»■•• f»r .»§ .« •«. il «.<>«.f« w«« - jmr*+ ruf-y />— i « > • a*4 W Uk» laTMiM Mft. i< W«C a a 
^-*7*« «• .. % « ^ ,/«blfr <««r«i " !•*/ '•**. H 1-4 • OmI r|>*jw M «H|m1 

If ii ..\«r»-.^ iiir«.|%. !«. IIH»m.lV. ia, aa« 

^ ta* »..* Jrh |i \1 f» J. »J« 1% I" 

if •,, . . k— -. « i u« ;•! .».*.< /< r 4 ti»« iv \«:« m< tia, ia« T *• 

r uni.'tr.t it. « it i. ... i >i »<• 4* % ntMi ib rtyK^'t aw .* i t4bai b*«m**4 4i^ «& aw> 

i* i n. h ii . i- •>!— i 4&* u* 4 im . *- i li.Ji Auru.ri.rt 

• • U • II n III •««• i«.-«n< tirt^iittr***!*" -* <*• ' *-* !*• !l M« H V «*t<M U ■»*•■ UIw » 

•f^a !>»{••.. ..«.tf .u s*f- •4|wlfr«l u. ■• m«u.ii l. ftl ■! 1 K 41 Cr •*- A' 

few l.u 4 f t. #v . i .*.■-, ;• frst .■ <k»- ««.i«u .« .• lit * «»Tr», u X RjarMr««a«. «A UK 

• tH •< ' « # . • ! • •« t ||.«.t I » ««*. ■. W»t- m«m| ••»►.• ••►•» 111 l>^+ ' •*• *i**. to. 

Uli« I - ... -'., i ■«.. t-* .- «li«ll. > ta|.<b.l»j. >| i4A.Mll 
fMl / • •»•■« ♦* •*•• ••»• *lk»wml W IW «««U».mCma1 
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men,(6) according as the convenience of the times and the disposition of the 
prince required, till Serjeant Puckering was made lord keeper in 1592; from 
which time to the present the court of chancery has always been filled by a 
lawyer, excepting the interval from 1621 to 1625, when the seal was intrusted 
to Dr. Williams, then dean of Westminster, but afterwards bishop of Lincoln ; 
who had been chaplain to lord Ellesmere when chancellor.(c) 

In the time of lord Ellesmere (a.d. 1616) arose that notable dispute between 
the courts of law and equity, set on foot by Sir Edward Coke, then chief justice 
of the court of king's bench ; whether a court of equity could give relief after 
or against a judgment at the common law ? This contest was so warmly carried 
on, that indictments were preferred against the suitors, solicitors, the counsel, 
and even a master in chancery, for having incurred a praemunire by questioning 
in a court of equity a judgment in the court of king's bench obtained by gross 
fraud and imposition.^) This matter, being brought before the king, was by 
him referred *to his learned counsel for their advice and opinion; who p*^ 
reported so strongly in favour of the courts of equity/e) that his ma- *- 
jesty gave judgment in their behalf; but, not contented with the irrefragable 
reasons and precedents produced by his counsel, (for the chief justice was clearly 
in the wrong,) he chose rather to decide the question by referring it to the 
plenitude of his royal prerogative^/) Sir Edward Coke submitted to the 
decision,^) and thereby made atonement for his error: but this struggle, 
together with the business of commendams, (in which he acted a very noble 
part,)(A) and his controlling the commissioners of sewers,(t) were the open and 
avowed causes,(A) first of his suspension, and soon after of his removal, from 
his office. 

Lord Bacon, who succeeded lord Ellesmere, reduced the practice of the court 
into a more regular system ; but did not sit long enough to effect any con- 
siderable revolution in the science itself: and few of his decrees which have 
reached us are of any great consequence to posterity. His successors, in the 
reign of Charles I., did little to improve upon his plan : and even after the 
restoration the seal was committed to the earl of Clarendon, who had with- 
drawn from practice, as a lawyer, near twenty years ; and afterwards to the 
earl of Shaftesbury, who (though a lawyer by education) had never practised at 
all. Sir Heneage Finch, who succeeded in 1673, *and became afterwards r<t r,- 
earl of Nottingham, was a person of the greatest abilities and most un- *- 
corrupted integrity ; a thorough master and zealous defender of the laws and 
constitution of his country ; and endued with a pervading genius that enabled 
him to discover and to pursue the true spirit of justice, notwithstanding the 
embarrassments raised by the narrow and technical notions which then pre- 
vailed in the courts of law, and the imperfect ideas of redress which had pos- 
sessed the courts of equity. The reason and necessities of mankind, arising 
from the great change in property by the extension of trade and the abolition 
of military tenures, co-operated in establishing his plan, and enabled him, in the 
course of nine years, to build a system of jurisprudence and jurisdiction upon 
wide and rational foundations ; which have also been extended and improved 
by many great men who have since presided in chancery. And from that time 
to this the power and business of the court have increased to an amazing 
degree." 

(») Goodrick, Gardiner, and Heath. his prerogative, sent letters to the judge* not to proceed to 

to Bio*. Brit. 4278. it till himself hid been first consulted. The twelve judges 

(*) Beam's Works, iv. 611, 612, 682. joined in a memorial to his majesty, declaring that their 

<•> Whitrlockeuf Perl. ii. 390. 1 Chanc. Rep. Append. 11. compliance would be contrary to their oaths and the law; 

(f i *• For that it appertaineth to our princely office only to but, npon being brought before the king end council, they 

judge over nil jndge*, and to discern Mini determine each all retracted and promised obedience in every such case for 

i as at any time may and shall arise between our the future, except Sir Edward Coke, who said " thit, when 



emral court* touching their jurisdiction, and the same to the case happened, he would do his duty." Biog. Brit 1388. 

s*tie and determine as we in our princely wisdom shall And (*) See th it article in ch. ft. 

tssuikd most with our honour," Ac 1 Chanc. Bep. Append. (*) See lord Kllesmere's speech to Sir Henry Montagus, 

JR. the new chief justice, 15 Nor. 1016, Moor's Reports, 828. 

*•• Sss the entry in the council-book, 26 July, 1616. Biog. Though Sir Edward might probably have retained his seat, 

Brit. laau. it during his suspension, he would have complimented lord 

(*. In a cause of the I ash op of Winchester, touching a com- Villiers (the new ftvourite) with the disposal of ths most 

king James, conceiving that the matter affected lucrative office in his tourt Biog. Brit 1391. 



" Be*"les the chancellor, the master of the rolls has jurisdiction of judging causes on the 
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[Book III 



From tlii* rmirt "f •■■jmf \ m • I.:iiii-«tv, n« fmm tin* o||,«t *ii|M*ri«ir •■••iirt*. mm 
•|*|m-;i1 !!•■•• l<i I In* ImiiM* i.l |m«-i* lint tlu-rv uiv tlit-** 1 ilill« nn< i^ Uluivij 
A|»|m .ti« tr.un » i-.>nr( !•! r.jini;, . :in<l uni«"| irrnr l"miii a court ol law : 1 Thai 
the t'»nin r m;i\ In- l.n»iiji.t up -u anv intfri<K iil.-rv matter; tiio Imtl«*r uj-in 



rilra-ri.ii.tri -i-l.« ..[ tli uri ■-• <li.kiivn. * '.mlni.i! \V..i**v wa«. il i« «*i>l. Ii.r f.ni 

win- ii.tr -in- • >1 :!»;• )«•%«• r ::,■*..'!, !i,. n mij. i. •■! ;■■• t»-«l {••. yi iimw il *•«• u»« ;.• .■ 

tilth -ri/.i I., -i J ...n, ....-' -n ..i. i. r tin- „T..il -. .1 Wtatt. I'raf Ii« »' -7». ' .a 

UifS « t..iii • !\ )'.. I II..- t.:i.' ii. I |.j.i I |i.- <.;!!. ii,: -iP- w-uallv .it «:\ «• • !•- a .1. : .- 

rv»-Hiii^ if !.;• iiw i ir! :ti r:. :■•.!- \ i:-l AI. -i • r.- ■« m »•!■■ I.y lull) nri»t r- •j/ii — 1 * t 

tin* I'T-i ■ Ii it.- • IS- «r !■•■:•'?•■ :i..\ .ir-- • iir<>!!> «i. ■• II r ■■•.«. I li\ >t-itu't- . ••--• 

II «•-.'•- •• .t\<.irl\ -nm «•: 1." v%.». jr.iii!!-! !•■ tiiui : atpl \>\ liu- lat*» •« t ■• • •« IV 
r. M Ii.- -.i..ir\ i* I.U-.I 1. 1 7*""». M> h-l 1- !• i* < >7ti- •- l>\ |»ai«n: t#r li!t\ .up! !«*••• !.*•• 

oath jr. • rji-«l i.\ !■» Mw 111 .ii •[•ii rt Wv.iit. I'r.i. K«>' -77. !!»• L*k.-« j r*- 

i*r«|i>i.- • i.> \l alt. r t i«>- • fi-iiu .'. -i '•• :«■!•■ .il. ••:!■• r ••! flu- iii'ltft--. 

I •« 1 1. „• t- ■ •!..■ „•■■■.»• in !..»•- «•! I- i-.i , .in i i» .... ii i- -:ili .!.- r.-.L-m.;. il «*« j.f-i.i*»i. 

h\ tlj« . ,ii... Iil . "j j ih.it I.l. :u . . «r\ tni»'lii .i|i| ■•.!»: .hi al'h'K-ii.ii ;ulj»» a,-*.-: .?.:. 
rill.- 1 il,.- .■*... - i. ..,...* >| ( . . | t<l |,. ..||..r. wtfi nni-l r... j Inm-Vr "f Ml.- n *.*-*_-•' 

ttaifi.iu !•• I ■ • • i • 1 K.- ••!!>••• il-jf.nj »■ I l»-li*\i -ur. -ill- •-• t !■• r>*iu<»\.il ii|->n li.f **i it—* 

(if Ifith ir ■!«..•« Il, •.. • i J. I,.- -ii in ii.-.ir •in-h i-.i— - »« tin* < li.itii't'li'ir »ii^l! <l.r«- t !:.• 
iIin fit-- -:i.iil I— *i|l. .-. | tt. r- fc.-r-.ii !■'. !!»•• • lull- ■■lli»r. ali-i iii: a «t U« • jii-«I \»\ tli- i*:*.«r 
lifl«ir*' tli. \ ar»- nir",i>"l l>. -■■ f .. !••■ •.iiiii-»l alt> r «>r urv a ilnfi •• n| • li«i> v.i -r •# 
liLmtcr ••! i'ilN >■■•!. ••!.:••<:- in ui..i! • •••hi In- -ii.iii -st . .«ii<l In* i* !•• rjnk »• i: *!>r 
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Chap. 4.] PBIVATE WKONGS. 55 

nothing but only a definitive judgment. 2. That on write of error the house of 
lords pronounces the judgment ; on appeals it gives direction to the court befow 
to rectify its own decree. 

IX. The next court that I shall mention is one that hath nc original juris- 
diction, but is only a court of appeal, to correct the errors of other jurisdictions. 
This is the court of exchequer chamber; which was first erected by statute 81 
Edw. III. c. 12 to determine causes by writs of error from the common-law side 
of the court of exchequer. And to that end it consists of the lord chancellor 
and lord treasurer, taking unto them the justices of the king's bench and com- 
mon pleas. In imitation of which, a second court of exchequer chamber was 
erected by statute 27 Eiiz. c. 8, consisting of the justices of the common pleas, 
and the barons of the exchequer, before whom writs of error may be brought 
to reverse judgments *in certain suits(Z) originally begun in the court of r^a 
king's bench." Into the court also of exchequer chamber (which then *■ 
consists of all the judges of the three superior courts, and now and then the 
lord chancellor also) are sometimes adjourned from the other courts such causes 
as the judges upon argument find to be of great weight and difficulty, before any 
judgment is given upon them in the court below.(m) 

From all the branches of this court of exchequer chamber a writ of error 
lies to 

X. The house of peers, which is the supreme court of judicature in the king- 
dom, having at present no original jurisdiction over causes, but only upon 
appeals and writs of error, to rectify any injustice or mistake of the law com- 

(«) 8ee ch. xxr. p. 411. (•) 4 Inst. 119. 2Bvlst.l46. 

appeal in chancery. The master of the rolls is, by 1 k 2 Vict. c. 94, the custodier of the 
public records. 

In 1813, an additional judge in chancery, or vice-chancellor, was created, with power 
to hear and determine all matters depending in the court of chancery, according to the 
direction of the lord chancellor. This additional assistance was soon found insufficient 
to keep under the business which flowed into this court: and in 1832 it was relieved from 
the jurisdiction in bankruptcy, which it had previously exercised, and which was then 
transferred to the courts of bankruptcy, an appeal, however, being still open to one of 
the vice-chancellors appointed to sit in bankruptcy. But this appeal must now be made 
to the court of appeal in chancery. It was still, however, generally admitted that the 
court of chancery was inadequate to relieve the crowd of suitors who awaited its judg- 
ments, and an increase of judges was loudly called for. Accordingly, when the equity 
jurisdiction of the court of exchequer was transferred to the court of chancery in 
1841, two additional vice-chancellors were appointed, (5 Vict. c. 5;) and a third vice- 
chancellor's court has since been created. 14 k 15 Vict, c 4. 15 k 16 Vict. o. 80. These 
judges are to hear and determine all matters depending in the court of chancery, — either 
at a court of law or equity,— or which have been or shall be submitted to the jurisdiction 
of the said court or of the lord chancellor by the special authority of any act of parliament. 
There is an appeal from the judgment of any of the vice-chancellors, either to the lord 
chancellor or to the court of appeal in chancery. 

The court of appeal in chancery was created by the stat. 14 k 15 Vict. c. 83. It 
consists of two lords-justices, appointed by letters-patent, with whom the lord chancellor 
sometimes sits to form a full court, but who, with or without the lord chancellor, exer- 
cise all the jurisdiction in equity possessed by him, without prejudice to his sitting alone 
and exercising such jurisdiction alone as formerly. This court may consist of the lord 
chancellor and the two lords-justices, or of the chancellor and one of such judges, or of 
the two lords-justices sitting together. The appeal in bankruptcy, formerly to one of 
the vice-chancellors, is now to the two lords-justices, who, together and exclusive of the 
lord chancellor, constitute the court of appeal in bankruptcy, whose judgment in such 
esses is final. An appeal from any judgment or order of the master of the rolls or any 
of the vice-chancellors lies to this court or to the lord chancellor. 

From these courts of equity in chancery, as from the other superior courts, an appeal 
lies to the house of peers. — Stewart. 

a By the stat. 11 Geo. IV. and 1 W. IV. c. 70, these courts have been abolished, and 
the court of exchequer chamber, as it now exists, constituted in their place. Error 
brought upon (that is to say, an appeal presented against) any judgment given by the 
courts of Queen's Bench, Common Pleas, or Exchequer is to be heard and determined 
only by the judges — or judges and barons, as the case may be — of the other two courts 
in the exchequer chamber, from the judgment of which court no error lies except to the 
bouse of lords. — Stewart. 
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rrii.i- .nl .i||«.t'.- !..•• i*.i. ;..'.% I ' .• >i. .iii-i. .iM> • .»i. i \| • r:* in*- I't initu ««<•*« -.n t»-» 
t«.i ■*:.*.. i, ii... I |. .« I., i. .* ,n i. ii.. I !.. -ii » . .; !r. 'I. .!•>... n« •<! la-a-.fr* t ■ *■# 
r*-\ *-r «* «1 .i. ii.. ti »*i • «'. • >..- 1- i \ tJ.. %.ii* • . • i.i\ ii.< i. «.i- !• -uii'l !•• i«*« |«n«|i.> tiv*' .if o «• 
fu«.- n ..ii-l uii t rla.i.:*. .ml • "ii- -«ii* i.t in—-* tir.'-. !■• t;'i' - ai..| |>ri»|»rrl%. — lUan -aharti a 
£1*1%* t< r **\ .1 iaMiiH'1 alll.it an) i«'lliliiuu;ti Miiiiiinii. 
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barons, who are to be chosen at every new parliament, to hear complaints of 
grievances and delays of justice in the king's courts, and (with the advice of 
the chancellor, treasurer, and justices of both benches) to give directions for 
remedying these *inconveniences in the conrts below. This committee r**V7 
seems to have been established lest there should be a defect of justice for *• 
want of a supreme court of appeal during any long intermission or recess of 
parliament ; for the statute further directs, that if the difficulty be so great that 
it may not well be determined without assent of parliament, it shall be brought 
by the said prelate, earls, and barons, unto the next parliament, who shall finally 
determine the same. 

XI. Before I conclude this chapter, I must also mention an eleventh species 
of courts of general jurisdiction and use, which are derived out of, and act as 
collateral auxiliaries to, the foregoing. I mean the courts of assize and nisi 
prius. 

These are composed of two or more commissioners, who are twice in every 
year sent by the king's special commission all round the kingdom, (except Lon- 
don and Middlesex, where courts of nisi prius are holden in and after every 
term, before the chief or other judge of the several superior courts;** and ex- 
cept the four northern counties, where the assizes are holden only once a year,) 
to try by a jury of the respective counties the truth of such matters of fact as 
are then under dispute in the courts of Westminster hall. These judges of 
assise came into use in the room of the antient justices in eyre, justiciar ii in 
itinerty who were regularly established, if not first appointed, by the parliament 
of Northampton, a.d. 1176, 22 Hen. II.,(n) with a delegated power from the 
king's great court, or aula regia, being looked upon as members thereof; and 
they afterwards made their circuit round the kingdom once in seven years for 
the purpose of trying causes.(o) They were afterwards directed, by magna 
carta, c. 12, to be sent into every county once a year to take (or receive the 
verdict of the jurors or recognitors in certain actions, then called) recognitions 
or assizes; the most difficult of which they are directed to adjourn into the 
court of common pleas to be there determined. The itinerant justices were 
sometimes mere justices of assize, or of dower, or of gaol-delivery, and the 
like; and *they had sometimes a more general commission to determine r*Ko 
all manner of causes, being constituted justiciarii ad omnia placita :(p) *• 
but the present justices of assize and nisi privs are more immediately derived 
from the statute Westm. 2, 13 Edw. I. c. 30, which directs them to be assigned 
out of the king's sworn justices, associating to themselves one or two discreet 
knights of each county. By statute 27 Edw. I. c. 4, (explained by 12 Edw. II. 
c. 3,) assizes and inquests were allowed to be taken before any one justice of 
the court in which the plea was brought, associating to him one knight or other 
approved man of the county. And lastly, by statute 14 Edw. III. c. 16, 

(•) SekL Jan. 1. % \ 5. Spelm. Cbd. 389. nondum erant elapsi, pmtquim justiciarii ibidem ultimo- 

(•» Co. Utt. 293. — Anno 12ttl, justiciarii itinerant** vene- sederunt. AnnaL EccL Wiyom, in WharU Angi. Sucr. L 406. 

runt apud Wtgnmiam in odditis 8. Johannes B,ip'itf*t ;—et (P) Bract. I. 3, tr. 1, c. 11. 

totms oamttaims eos admitiert recusant, qund septcm anni 

M The courts of Nisi Prius in London and Middlesex are called sittings. Those for Mid- 
dlesex were established by the legislature in the reign of queen Elizabeth. In ancient 
times all issues in actions brought in that county were tried at Westminster in the terms, 
at the bar of the court in which the action was instituted ; but when the business of the 
courts increased these trials were found so great an inconvenience that it was enacted, 
by the 18 Eliz. c. 12, that the chief-justice of the King's Bench should be empowered to 
try within the term, or within four days after the end of the term, all the issues joined in 
the court of chancery and King's Bench ; and that the chief-justice of the Common Pleas 
and the chief-baron should try in like manner the issues joined in their respective courts. 
In the absence of any one of the chiefs, the same authority was given to two of the judges 
or barons of his court. The statute 12 Geo. I. c. 31 extended the time to eight days 
after term, and empowered one judge or baron to sit in the absence of the chief. The 24 
Geo. II. c. 18 has extended the time after term still further to fourteen days. — Christian. 

And the time was afterwards, and still continues, unlimited during the vacation next 
•Iter the term, by the 1 Geo. IV. c. 55. Before the passing of the 1 Geo. IV. c. 21, the 
niri prius sittings in Middlesex were confined to Westminster hall ; but by that act they 
may be held at any other fit place within the city of Westminster. — Chittt. 
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inqueMA of m>i print may he taken U»fore any justice of either liench, • thoogti 
the plea U* imt tlc|M-itiiui^ m hi* own court,; or U'forv the chief baron of the 
exchequer, it lie In* a man of the law ; or other* in** l»efore the ju*»ticee of ar*iir, 
00 that one of ion h juMiee* In* a judjjc of the kin^'a hcm-li or (ornmon phai T 
or the knitf* acrjcaiit nHoru/ 1 They usually make their circuit* in the re- 
spective vacation* after Hilary ami Trinity tcrma; a*ai*c* licing allowed to be 
taken in the holy time of h*nt hv cotiN'tit of the hi»hopa at the kiiijr'e reqneat, 
ft* cxj>rv»!H*tl in utatutc We* tin I. o Kiiw. I. c. ftl. Ami it wait al-o uauai. during 
the timen of tropery, for the prelutei* to grant annual Iiceti»v« to the juatir** of 
ftaaixc to administer oath* in holy tune*; lor. out ha l*cin*£ of a aaen*d nature, the 
logic of tln»M* deluded age* com -luded that they nm**t Ik* of ect leniaatical co^. 
nuanccx/* The prudent jcal«»u*»y of our anccfttora onluincdr, that bo mam 
of law ohoitM U» judge ot a>**ixe in hi* own county. whcn»in he «ba Uim or 
doth mhuhit ;* and a Minilar prohibition i«* fount! in the civil law,.*, which hat 
earned tin** principle no tar that it u* e<|uivalent to the crime of *acnlcge for 
ft man to U* governor of the province iu which he wan liorn or lift* any civil 
connexion tf > 

The j mitten ii|H»ri their circuit* now nit hy virtue of live acverul anthontie*. 
1. The roiuuiiHMi«»ii of the /w.i.>. J. A commission of «»y«r ami Urmtnrr. 3. A 
commission of general y« 1 '**-./* /ovry. The consideration of all which belong* 
•SOI |» ru | K ' r L v * to tno *ub»cu l iiciii iMNik of thec commctitaricn. Hut the fourth 

* J eommiNnioii i-». 4 A commission of a*uz*\ dine ted to the ju*ti<e» and 
Serjeant* tlienin mimed, to take together with their a*M»ciatc»/ a\*»ise* in the 
several counties, — that i*. to take the vcnln-t of a |M>euliar njK^ien of jury, called 
an as* ire, mid aumuioiied tor the trial oi Uihdni dispute*, of which hereafter. 
The other authority in. ."». That of m.w pnu*. whieh i* a consequence «*f the 
commit 10 n of dvi.v.i u 1 Uing annexed to the office of thom* justices by the 
statute of Went iu -, lit Kdw. I c. M), and it «*fii|»owen» them to trv all question* 
of tact issuing out of the court n of WeM minuter that are then ripe for trial by 
jurv rt Thcue, hy the wupk* of the court a.i ir j are usually ap|M»inted to be tried 
at fr cat milliter in aome KaMcr or Michaelmaa Term, hy a jury retained from 
the county wherein the cause of urtion arise* ;• hut with thin proviao. ai*i /maa, 
unlfM* k*u*t the ilay pntixed the judge* of a««ize come into the county in qaea* 
tion. Tlu«* they art* sun* to iio m the vacation** pn-<ediiig each Ka*tcr aad 
Michaelmas Term, which nave* much cX|h*iim* and trouble. Them* (i»mmmio« 
are constantly aceompafiicd hy whin of 1iA5.--1.1f1.fH, in pursuance of the atalatet 
of Kdward 1 and II. U*|ore m«jitione«l ; w hereby certain |»cn«oii» y usually the 
clerk of a**Mi£4* ami hin MilM»rdinale •»lVuer- » an* directed to annoc-iate th«>m*r4vca 
with the justice* and M a rjeantf*. ami they an* re«|uinMi to admit the naid prrmaa 
into their fwN-iety, in onler to take the a*»*ijtc*s Ac, that a *«uflicieiit supply of 
eommiwioneni may never Ik* wanting. But, to pn*veiit the delay of justice bj 

(« ImiMmi** l**r*< ■»•? »• »»t w *h tm tW «|if»>«»j|ii l*» ■• ff X.7Z.X 

*)•«»•*• •#«■»■! «f lib* uim •»! ia Mr r**r%-r • km ' «' *. £*. 4 

Ufl.lar*, »V • »*lk it 

i» M*4 4 l^l« III r i. Hr II r : V. II* a Mil ■• talk tin p Ul 

ia 

* And tn*w,l.r I <S<-ii IV. r '»"». • *•. any jii«I^«* «»r l«amn may. on hi* rirmit. am#*ad a 
reeoni an«l tnak«* »n> order in mux tail***. •ltli«>ti # *h it wan not in a »uit «l^|ien<lin^ m h* 
o*«n CMiirt — i'iiittt. 

■Thi« n««irii-tif»n wa« r.in*tniiH| to r\(«*n<| to rvery r*»mmi««ion of th# jtnlirr* . ftjt. 
it Im*iiiiE ftitui'l vit\ in- •>r»\.n;« nt, i| k «< I « i ■ . • » II r 'J7 nv rnaec^i for the exprv*** |«r» 
pow ol tttith<>rixiii|t tl»** i*iiiiiin-*i -tp-r« «»f . ,.- an-i 'r*m /r and of f*o|-«l*»li*»T»; to n#> 
cute thfir •-•■miiii«*:«ifi« .11 ti.»- . r .iiiin.il . .»urt* n.th.ri tin* eotint:e<« in **hi*-h tb« ««ee 
horn «»r in «hi«h t >■•-> n -;•!•■ •*•■•■ H--k. .71 TK>« rt«trjrti<»n a* to cunawMam 
of »••»*•• ami n:«i pnn* » *• i»W« n «*tf > \ in** 4'.Mi««.i III r. ■.»! — I'uirrr. 

11 An nij|-rtant a«t. U.«- '. <•••• IV . pi. mm Ut.-lv |«a«MNi to n»nv*dr the defrv-t e/ 
th«* e«*iiiiii:»>i-'ii ii'»t \+'Uiii •»|--in- I <>n ilii* day aj.j-»mt«tl hy whieh it i« enacted thai tna 
eniiniii"i<>fi ma\ U* ■»|«^iif«i en tin* •'»■« •***>htnr «Ia\ to tht* on** ap|«mnt«*d ; aint if tmrk 
aaev t^-^lifi,* iU> )m* a >undav. ««r an\ ••tln-r da> ••( |*ur lie r««*t. th«*n on the next ft4loar*A^ 
day. pr«>\idi**l tin* "|--n;iijr th«* i-«-iiiiiii*»:"ii "ii tht* up|««*.iit«-«l -lay »m prermi#d t-y tna 
•ure *»( bu^iucM el»rwhcre t or bj »ume unfur«*^x-n oau»e or accnlent.- 
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the absence of any of them, there is also issued of coarse a writ of si non omnes, 
directing that if all cannot be present, any two of them (a justice or a serjeant 
being one) may proceed to execute the commission. 

These are the several courts of common law and equity which are of publio 
and general jurisdiction throughout the kingdom. And, upon the whole, we 
cannot but admire the wise economy and admirable provision of our ancestors 
in settling the distribution of justice in a method so well calculated for cheap- 
ness, expedition, and ease. By the constitution which they established, all 
trivial debts and injuries of small consequence were to be recovered or redressod 
in every ♦man's own county, hundred, or perhaps parish. Pleas of free- |-*/wv 
hold, and more important disputes of property, were adjourned to the *■ 
king's court of common pleas, which was fixed in one place for the benefit of 
the whole kingdom. Crimes and misdemeanours were to be examined in a 
court by themselves, and matters of the revenue in another distinct jurisdic- 
tion. Now indeed, for the ease of the subject and greater despatch of causes, 
methods have been found to open all the three superior courts for the redress 
of private wrongs ; which have remedied many inconveniences, and yet pre- 
served the forms and boundaries handed down to us from high antiquity. If 
facts are disputed, they are sent down to be tried in the country by the neigh- 
bours ; but the law arising upon those facts is determined by the judges above : 
and, if they are mistaken in point of law, there remain in both cases two suc- 
cessive courts of appeal to rectify such their mistakes. If the rigour of general 
rules does in any case bear hard upon individuals, courts of equity are open to 
■apply the defects, but not sap the fundamentals, of the law. Lastly, there 
presides over all one great court of appeal, which is the last resort in matters 
of both law and equity, and which will therefore take care to preserve a 
uniformity and equilibrium among all the inferior jurisdictions : a court com- 
posed of prelates selected for their piety, and of nobles advanced to that honour 
for their personal merit, or deriving both honour and merit from an illustrious 
train of ancestors ; who are formed by their education, interested by their pro- 
perty, and bound upon their conscience and honour, to be skilled in the laws of 
their country. This is a faithful sketch of the English juridical constitution, 
as designed by the masterly hand of our forefathers, of which the great original 
lines are still strong and visible; and if any of its minuter strokes are by 
the length of time at all obscured or decayed, they may still be with ease 
restored to their pristine vigour ; and that not so much by fanciful alterations 
and wild experiments (so frequent in this fertile age) as by closely adhering 
to the wisdom of the antient plan, concerted by Alfred and perfected by Ed- 
ward I., and by attending to the spirit, without neglecting the forms, of theii 
excellent and venerable institutions. 



♦CHAPTER V. [*61 

OF COURTS ECCLESIASTICAL, MILITARY, AND MARITIME. 

Besides the several courts which were treated of in the preceding chaptei , 
and in which all injuries are redressed that fall under the cognizance of the 
common law of England, or that spirit of equity which ought to be its constant 
Attendant, there still remain some other courts of a jurisdiction equally public 
and general, which take cognizance of other species of injuries of an eccle- 
siastical, military, and maritime nature; and therefore are properly distin- 
guished by the title of ecclesiastical courts, courts military, and maritime. 

I. Before I descend to consider particular ecclesiastical courts, I must first of 
all in general premise that in the time of our Saxon ancestors there was no sort 
of distinction between the lay and the ecclesiastical jurisdiction : the county- 
court was as much a spiritual as a temporal tribunal : the rights of the church 
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w*tv n»«rri.iiin'«| ami a«*'rt< a 'l nt the »afnt* time*. ami liy tho «amr jn«i«fr«. a* tftu 
ri^hl* of" tin' Lilly F<»r tin-* pur|»o«M' tin* ht-hop of (ln» dior*-**, ami I In- a*-Jrf 
ni:iii.«»r in In* ah-i-n- .• tin- •lunrr of' flu* minify. ii-m'iI to *it to^vtlu-r in ta* 
count \ -4-i'nrt, ami Innl flirn- th ^iiiianr*;* of all rau^i, an wrrll c« rli-*! *•!»-? 



a*<i\il. a Mi|Nn.»r -h-fi'ivm -v Iwiiil; pai«l fo flu* hi "•hop"* opinion in »|»intj 
luatti-r-. ami to that of ihi» lav jml^t-* in t«*ui|»onil ni) Thin union ••!" power wa 
•I'M Svr * ■* , l Va,, ' : nJ ,,,, u , » *•» tlu-iu Uitli ; tin* prvM-mc of' tlu* •lii«li««|» a*i*ie« 

~* wn^lit ami n*\ itiih •• tit flu* *luTtt1' h iirorii'iliiikpi; ami the author..* m 
tin* »hrrifl u a* fiju.ilW ii-i a liil to tin 1 I»i»1i<i|i. liy riifonin^ oU««lu*n<>f to hi* 4* 
(Tii'" in Mi* li ri'lrait'irv oth nit r> a* would o(Iutwi<h» have def-piMi] tin* thtnvjr 
of" nun* «•• -rli'«iu«lii'al • ■■Ti-»ur»*«« 

lint -• m«MliTat« a ami rati.. mil a plan wa«* wholly inmnMMent with t !•«»•■■ ti«w 
ut' ariihitniii that wm- then forming hv tin* roiirt of Itoim* It Mum l-vram*- ai 
rMahIi»hnl maxim in tin* papal mMciii of |mi|hv, that all n* l,-*iaMna. p«-r«*affc 
ami all •■■■• lf»ia-»tnal •■aii*f* ■»li»nil«l Ih- *ol«>|y ami eiitnvly i>uh|i-i-t to <><-< I ••»:&* t*ra 
juti-mIm linn mill ; ulin h inn-ilii ti<ifi un- mi pp« •*•«•! I tn U» i« »• 1 LT»-«i in thr ar» 
plai ■•• ami iiniitfluitt'lv in tin* |Mi|M« t hv ilium* iml«*lra*:h|e n^hl ami im««titar 
from l°hri*t h:ni-vlf. ami il«*ri\i-il from tin* pn|M- to all inli*rior trihuiiai-*. lira**. 
tin* ration In \v lain it .l.iwn n* :i rnh\ that •• »*i* m rr*hA** if r» •/•'■.« A*fn»r.n»M.'j nati 
ri'»n jh./i. ./H'/i ;'". 'i ami pla<---« an emphatic n'hamv on a tal>ul"ii« fair w h»rn i 
trll- of the «*rii|M<i<T t '••n^laiiliiii'. tii.it w lu*n ••mm |N*litioit<i were hrou^M !• 
him. imploring lln* ai>l ■ «! hit autiinnti ai:aiii-t • rrtaiti >»! hi* l*i«hi»|M »v«w« 
of ••ppn ""fii ami iiij s»tire. |,.- «au*.-.| . »ai * tin* holy ramm ■ tin* |M-titi*»ii« to b 
hurnt in tlo'ir pn ■»■ m .-. <h-im-^ih^ t li*-rn \iiih tin* \ahMnt urn. •■ »f* tt \hIt Pj 

CUUAiL* t*.*tni.1 iil.**' a ififr . yi/.fl /■ ;/i»#lfl F.'i/i f •/ »#' /i •* JH'ifTlHU* lh>*A " •■ , 

It h:u» nut, howt-vi-r. till altt-r th<> Nurmaii •'o!n|Ui > «*t that tin* ihirtrine wi 
nM<iv«tl in Kiai^Ltii-l ; nhfii William I wIm"m» tith* wa» warnily r«yMiUttc«l bi 
tin* moiia«tt*rii-». uhi< h In iihi-raliy cmtounL ami l»y th<» fonM^n i-Iititi . «no« 
In* hnniifht oit-r in *»hi>aU f r» » 1 1 * Fnim-i* aii'l Italy ami plant«''t in the \n*\ pre 
liTiiitntB nt flu* Knch-li i hun h > w:m at h'li^lh pn a iailo<l U|Mm to cntahli^h \bx 
fatal « m-roarhiiii'iit, ami -«-parat»* flu* rnlfmuMHal i-ourt fn«m thr civil 
wiutlur artuatiil hv prim iph-« ««| l>i^>tr\ . nr l»y th'^M* nf a nion* n*limtl |-4irT 
in <*rt|«'r t*> ilitniinitt'iiam «• tin* law* nt km^ F*lwar«l. iilnmri-iuii: with thr- »pcn 
»,•-. i (> f >a\oii liU-rti. i* i.nt iilto^flhvr '••rtuiu Hut lln* lattiT.it nt«t lb 
'" J i-.m^t*. wai iiiiii*>iihti"l!v thr 1'nri-N'ifiifin-f, tif tin** M*paratioti ; t«»r tt* 
Sa\**n Liwt wiTi- ti-.ii oii-rh«>rn>' hv tin- Norman jiitin iarir« a wh«*n thr i^matv 
•■■uirt U ii intu ih-ri'/ar-l l-\ tin- l>:«ji<ip't \\ i'luiraw mi? hi* prr*rn«v. in ••l<*lir«n 
t<* tit*- < harti r ••! t i .«- «'••!.. fin r>>r . ' \il.i«i» pnihihit«><| any spiritual rju*r fp*n 
ht-in^ ti i 1 in tin* •■ • ui. i- • ■»:»'-. aii'l • 'tiiiiiaii-h-'i tin* miiImp* to ap|M-ar l«fofi 
t!i. I I-I.--I. «.!..\ . \\ I. ■-. ■!■ « -:■••.- ■.* • n- <i.r» • ti t| to roitform to tin* »*ai.««n U« / 

K : ti^ 1 1 • - 1 1 r \ H.i- I •■»! :i! !. « :m • i'««.'-n arii"fi:» ••lluT n*«torati"!i« i>| !'*.•• lam 
• ■t U i ti ^ K«iw :ir-l I Li- • "» -?.?■ --- -r ri'i'\i I i! » ■•! f !.■• uiiifii of tlic i ni a? ! «n^ r 
«'.i«!i>.ii •■■Tir*- ' WI,:- h w .1-. .i«i.iri: ; !•• "»:r K<liiar-I I'-iki-. 7 a!*« r It* 
irri.it In a! of t!.« ■ ■ -vi-|-i« -• w.i- p.i*t. ••;,!'. a r« »• :» n 1 :-»n of tin- an , .»-».» »» . ? 
Kn^'l.i?! I l*i.-. It ■'... r m.i- ..; r. ii«ln-i hi thr p'-p.-h i-h-rjv. wh-i u- :• r ifc- 
i*is--!.tn- •• ••!' tl..i' .irr-.j.ir.' ;■■• .»r. .1: ■ ?.l ->i ■ p A n- !m. 1 • n t-ar!\ •i.*.»pj *•■! •• 
ol a iipMMirv lh.it pit tii> in •■!! .1 i« ■•• 1 w.th tin- prolani* la.ljk . ami -<it ^»r« 
t|..ntM:il nun aiii • ,iu*« • t«- ■!.•■ . ■ • | ■■ - ? ■ • 1 • "f lli-* -« • nl.ir ni:iu'--trat« * a« 

lin-n-fori' 111 tlifir i»i m-l at W • -t ii».n«ti r. .1 IN-n I . tin 1 ••nlainol that bi» la»a» : 

• • 1 

• ■ . » ^••m* .«• !••••- »s. »i ■ 1 ■■ ■ i'm t.*^i » 1 ....-• ^ •• «««i «f ^.w-^tb* if^K >*>^ w Jha 1 

.■-■■- I t V 4 "• ' ■ ■ r. M- --*. 4' - «.•■#• ^ mi «tf «*«tf^ 

■ - 1 yivf » . wi .' ; ■■ »" • »■ ■■•» #»p^» ••.«• /4r -<ii ' j* 

• • //„...,. ,._ ir !•*» «\m • v« 

• II . II «• I* I. I -.* W: ■-* n /. « 1 " " :» 4 ■ - *' •»■•.■■ 1 m ' ..t •!, i>.»->l *v k« <* W toV 
I : - \l .k / / I - • \ - ■ 1 ■ . ■ » I 1 1#- • 1 tex^*- r 1W ^% <« |«f» 

• N '•.■ t»» »•■ — ; -■ ■ ' • l »•*'..'■ •■■■»- 1 ' r » «^» -W. 1 *! «^b#^^h 

y. •• »Miki it « '••' f I •■• r • ■ f • •* - V«* »'■• Nfr » W *<^i«^*' 
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Chap. 5.] PRIVATE WRONGS. 63 

should attend the discission of temporal causes ;(h) which soon dissolved this 
newly-effected union. And when, upon the death of king Henry the First, 
♦the usurper Stephen was brought in and supported by the clergy, we rj|t g^ 
find one article of the oath which they imposed upon him was, that eccle- *- 
siastical persons and ecclesiastical causes should be subject only to the bishop's 
jurisdiction. (i) And as it was about that time that the contest and emulation 
began between the laws of England and those of Rome,(A) the temporal courts 
adhering to the former, and the spiritual adopting the latter as their rule of 
proceeding, this widened the breach between them, and made a coalition after- 
wards impracticable ; which probably would else have been effected at the 
general reformation of the church. 

In briefly recounting the various species of ecclesiastical courts, or, as they 
are often styled, courts christian, (curia? christianitatis,) I shall begin with the 
lowest, and so ascend gradually to the supreme court of appeal.(Z) 

1. The archdeacon's court is the most inferior court in the whole ecclesiastical 
polity. It is held in the archdeacon's absence before a judge appointed by 
himself, and called his official ; and its jurisdiction is sometimes in concurrence 
with, sometimes in exclusion of, the bishop's court of the diocese. Prom 
hence, however, by statute 24 Hen. VIII. c. 12, an appeal lies to that of the 
bishop. 

2. The consistory court of every diocesan bishop is held in their several cathe 
drals, for the trial of all ecclesiastical causes arising within their respective 
dioceses. The bishop's chancellor, or his commissary, is the judge ; and from 
his sentence an appeal lies, by virtue of the same statute, to the archbishop of 
each province respectively. 

3. The court of arches is a court of appeal belonging to the archbishop of 
Canterbury ; whereof the judge is called *the dean of the arches, because r*a^ 
he antiently held his court in the church of Saint Mary le bow, (sancta L 
Maria de arcubus,) though all the principal spiritual courts are now holden at 
doctors' commons. His proper jurisdiction is only over the thirteen peculiar 
parishes belonging to the archbishop in London ; but the office of dean of the 
arches having been for a long time united with that of the archbishop's prin- 
cipal official, he now, in right of the last-mentioned office, (as doth also the 
official principal of the archbishop of York,) receives and determines appeals 
from the sentences of all inferior ecclesiastical courts within the province. 
And from him an appeal lies to the king in chancery, (that is, to a court of 
delegates appointed under the king's great seal,) by statute 25 Hen. VIII. c. 19, 
as supreme nead of the English church, in the place of the bishop of Rome, 
who formerly exercised this jurisdiction ; which circumstance alone will furnish 
the reason why the popish clergy were so anxious to separate the spiritual 
court from the temporal. 

4. The court of peculiars is a branch of and annexed to the court of arches. 
It has a jurisdiction over all those parishes dispersed through the province of 
Canterbury in the midst of other dioceses, which are exempt from the ordi- 
nary's jurisdiction and subject to the metropolitan only. All ecclesiastical 
causes arising within these peculiar or exempt jurisdictions are, originally, 
cognizable by this court ; from which an appeal lay formerly to the pope, but 
now, by the statute 25 Hen. VIII. c. 19, to the king in chancery. 

, 5. The prerogative court is established for the trial of all testamentary causes 
where the deceased hath left bona notabilia within two different dioceses. In 
which case the probate of wills belongs, as we have formerly seen,(m) to the 
archbishop of the province, by way of special prerogative. And all causes 
relating to the wills, administrations, or legacies of such persons are, originally, 
cognizable herein, before a judge appointed by the archbishop, called the judge 
♦or the prerogative court : from whom an appeal lies, by statute 25 Hen. i-*aa 
VIIL c. 19, to the king in chancery, instead of the pope, as formerly. ■- 

(») Nttpimtpi tmmlnritm placitorvm ojfidum tuidptont. 0) For farther particulars, tee Barn's Ecclesiastical Law, 

Ifjflm Cbd. am. Wood's Institute of the Common Law, and Oughton's 0nf» 

(*) Spelm. Cbd. 801. Judiciorum. 

(*j Sse book L totrod. f L (-) Book 1L ch. 32. 
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I |i;i4*t hy mull cccleMaMi* al «i»urt« an have* only what i« called a rVmif.rry, 
ami m»t 21 . <*htihti"\t>, jurisdiction; whirl) an* merely concerned in doing or 
celling uli.it iiti one ii|i|i*im*«, and which keep mi open otHci* for llial i»urpi*e t 
(a* granting di*|»enf*af ion*. lieeniM**. tacultie*. and other remnant* of tin* |*pai 
extortion-... lull tin not concern thcmitclve* with administering redrew* to any 
injury : mi«I f*Unil proceed to 

i*. Tin* great niiirt tit' »|»|hu1 in all ecclesiastical <ihh^, vie, the court of «4r|f- 
tftitt.*, juilft* i/«/#i/iffi, ii|»|m»iiiUmJ l»v the king* com minion under hi« great •rai. 
an«i tailing l,ul "I fluiiicen . to represent hi* royal person, uud hoar all apf^ak 
in linn made hy \ irtiit" •■! tin- l«!«»rc. mentioned ntatulc <»t Henry VIM Turn 
«i»tii illicit in i* !n-ou« ntlv filled wiili lord*, spiritual and tcm|»oraI, and almay* 
with judge* of tin* court* at WcMiiuriMrr. anil doctor* of the fivil law. ApfmW 
to Koine were alwa\i looked u|h.ii liy the Kngli«h nation, even in the linir* of 

Imi|»<tv. with nu e\il eye. a* l-eing contrary If* tin* liU-rty of the »uhjcf t. ih« 
miioiir nf tin* crown, and tin* imlc|»ciideiicc of |hi* wh«»le mi! in ; ainl were lint 
introduced in very turhiilcnt tunc* in the sixteenth year of king Stephen, vo. 
IK>I. at the name period .Sir 1 1 c n ry S|m«| man nlwn'i^ that the civil and«anoa 
lawn wtti' firM iiu|M»rtrtl into Kuglaml.tij Hut, in a lew year;* after, to ohviata 
thin growing practice, the c "iiMiiutiorift made at t'liirciidoii. 11 Hen II. oa 
ai*count of th«' di»turham-c** raided hy archhi*hop lU-ckci and other iralot* of 
the h'tly «m-«*. exprcwly declare.. ** . that ap|N<aU in cuu«e* ecclesiastical ought to 
lit*. Iroiu th« a ur< hdeaenn in the dn*ceiian; from tin* diocc«ati to the arvhhi«hna) 
of tin* |ip'\in<-f ; and from the anhhi-diop to the king ; ami an* not to |ip«t«d 
any further without •»)*•« ml Imch«c from tin* crown. But the, unhappt ad\aa> 
tngc that wa- givi n. in the r« -igns of king John aii'l hi** son Henry the Yhinl. to 
,..-. . tin* I'm Tuiii hiiiij *|miw«t of tin' jh»|h«. who wa«* fwr vigilant to im|>n«ra 
1 * nil <>|<|>«>rtiimiirA nt «>xti a ii>liiiix hm juhmIii turn hithrr. al Irnirth mrtcd 
tho cu-4l«iiu n| a|'|M-aliii|{ to Knim* in caum**« t»«t U—ianlnal no ntnui^ly, that it 
dcv«t rmiM U- th'iroiiichly hrokcii off till the tzraml ruj»lur»' ha|i|N*n«Ml in laa 
icit^n o! lliiirv the Kiifhth ; when all the jiirifM|ictii»n u^uqN^l hy the 1*"|« «• 
iuatt«*r* i-«rh"*ia»tn al wan rt»t'»n-«l to the crown, to which it originally l^loffi^rd: 
no that the fiaiuli' -.'» lien. VIII wa-* hut <iei'iaratory o| the aiitn-hl law «>t taa 
realm t Hut m ciw the king hiui*M*lf U* party in imy «»1 tln-*r auit*. tba 
ap|» at «|in-* i»'«t then lie t«» him in ehaiirerv. which wniihl U* alr^unl ; hut. br 
the statute J I Hi n VIII i- | J. to all the Whop- of the realm. aMH* III hunl IB 
the up|M r Iimii«i- lit «i»iiv«H ati-m ' 

7 A « •■iiiiiii«»»h'ii ••!' n r™ u- i- a r<>m mi—ion M»metiine-* grant «*<i, in rstra- 
or«iinar\ ♦ a*«— , t-» re\i-*e the »i utcm-e ol the court »»f delegate*, when it ra 
appn h* n-le-i tlte\ h:i\e U in ti«l mt" a material ern»r Tin-* o»nimi ■*•»!• hi tbc 
kih^ nta\ grant. alth<mgh the -tatute-* J4 A -•'» lien. VIII. U-tore « itoi. iln ian» 
tin- Mlitiht i .<| the ij« li-gati- >h tililtl\e: In-i ail-i- the po|n\ a* Mlpn*llie hta«l hy 

the tuiM'ii law. u*v\ !•• grant hkIi i-nmmit«»i*>n of review; ami »udi autl. nty 
a** the |m.|h- I.iti I • • f . • r • • e\*rfetl i- now aniiexeil tti the crowiiiy. hy Matut«-« 36 
Hen \ III r I . nifl 1 Kit/. • I Hut it i* not matter of right, which the *«b» 
j«>«l m.i\ •len.ai. I 'i ./.'„•- jii-'.'nf', hut merely u matter ol favour, and w huh 
tliere|t»ri- !•» lii^i n dfiui t| 

The**e an- i.<«w (hi- pr.iii ipal nuirt* of eci le»ia*ticul juri««liction : none of 
wlmh an aii"Wi<I t • • l-« cmirt«"l rn-«ird; mi iii«»n- than wa«* another much mor» 
fatoiiralle jun— li « t;on ( hut m-w ti« •••rveilly aiuululatiil. \it . the e<»art of to* 
king'?* h*;h > .nu n in i uuiik e< • le^ia-ti< al. The* court waa cn^-ted aad 

• '1W »•* v *' ' « ImI *ui 

• iTfc • t I'-i 

1 N-' •»!■ h a»«. :-■.'« I\ tan • v.-t .i- j!1 the I !•}]• |- •<( the r« *ltn in hut hrniMt of r«<<i«o> 
eat;, n 1' it (1,. •r.iti.ti- •a*, • :h.»: ':.• .i| | «-aI •hall I- !<• t).«- 1 i*li<>) «, mhU'U. and | ruffv 
nf th> ii | | • r 1. ••!)•< ..f th» i •>!.-. .i' •-!) ••! !h«- J P»\ ti' •• III «hl< h th«* raii*ri»f |h# «%■.' **>—. 
Tl.< :• !• i«\ in *li«- | r«.\;ii..- of \..?k. Il.e «|<|<-aI ).••• |:».w t«« the arehl>l*hc»p and hi* thrM 
l-i«h« j-* . in ll • | T"y .in •■ «»f 1*111. rl iry. t«> lli«< r«*«t « t the U-neh of hi»h«t|«. Srre I Ibok, 
'J*** 1 , ii ■•• U Ii. n tin- il*'lt-|T4ft " jir» .•«ji»»i!> i|.\.d*d :u i | inmn, -» lh*l no juiliflMtl 
can U- | r> t.xuiii • d, a «.umuuM.«'ii u! a<|juncU ma) wuv. .Nf an inaUaco I tf at i i J la ia 
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united to the legal power(r) by virtue of the statute 1 Eliz. c. 1, instead of a 
larger jurisdiction which had before been exercised under the pope's authority. 
It was intended *to vindicate the dignity and peace of the church, by p*gg 
reforming, ordering, and correcting the ecclesiastical state and persons, *• 
and all manner of errors, heresies, schisms, abuses, offences, contempts, and 
enormities. Under the shelter of which very general words, means were found, 
in that and the two succeeding reigns, to vest in the high commissioners extra- 
ordinary and almost despotic powers of fining and imprisoning; which they 
exerted much beyond tne degree of the offence itself, and frequently over 
offences by no means of spiritual cognizance. For these reasons this co trt was 
justly abolished by statute 16 Car. I. c. 11. And the weak and illegal attempt 
that was made to revive it, during the reign of king James the Second, served 
only to hasten that infatuated prince's ruin. 

II. Next, as to the courts military. The only court of this kind known to, 
and established by, the permanent laws of the land, is the court of chivalry, 
formerly held before the lord high constable and earl marshal of England jointly, 
but since the attainder of Stafford, duke of Buckingham, under Henry VIII., 
and the consequent extinguishment of the office of lord high constable, it hath 
usually, with respect to civil matters, been held before the earl marshal only.(«) 
This court, by statute 13 Ric. II. c. 2, hath cognizance of contracts and 
other matters touching deeds of arms and war, as well out of the realm as 
within it. And from its sentences an appeal lies immediately to the king in 
person. (t) This court was in great reputation in the times of pure chivalry, 
and afterwards during our connexions with the continent, by the territories 
which our princes held in France : but is now grown almost entirely out. of nee, 
on account of the feebleness of its jurisdiction, and want of power to enforce 
its judgments, as it can neither fine nor imprison, not beinjj a court of record. (u) 

III. The maritime courts, or such as have power and jurisdiction to determine 
all maritime injuries, arising upon the *seas, or in parts out of the reach r */»g 
of the common law, are only the court of admiralty and its courts of *■ 
appeal. The court of admiralty is held before the lord high admiral of Eng- 
land, or his deputy, who is called the judge of the court. According to Sir 
Henry Spelman,(u?) and Lambard,(x) it was first of all erected by king Edward 
the 'Hurd. Its proceedings are according to the method of the civil law, liko 
those of the ecclesiastical courts ; upon which account it is usually held at the 
same place with the superior ecclesiastical courts, at doctors' commons in Lon- 
don.* It is no court of record, any more than the spiritual courts. From the 
sentences of the admiralty judge an appeal always lay, in ordinary course, to 

(') 4 In*. 324. (•) 7 Mod. 127. 

(•) 1 Ley. 230. Show. Part Gas. 60. («•) OIom. 13. 

(') 4 ltwt. 125. (•) Arduion. 41. 

4 Burr. 2254. A commission of review was applied for in the court of chancery in 
Michaelmas Term, 1798, when the chancellor, upon hearing the arguments of civilians 
and barristers respecting the judgment of the delegates, determined to recommend to 
the king to grant a commission of review. See 4 Ves. Jr. 186. — Christian. 

But the jurisdiction of the court of delegates has, by statutes 2 k 3 W. IV. c. 92 and 
3A4W. IV. c. 41, been transferred to the judicial committee of the privy council, which 
is now the great court of appeal in all ecclesiastical causes. This court is composed of 
the president of the council, the lord chancellor, the chief justice of the court of King'* 
Bench, the master of the rolls, the lord-justices of the court of appeal in chancery, vice- 
chancellors, (if privy councillors,) the chief justice of the Common Pleas, the lord chief 
baron, the judge of the prerogative court, the judge of the high court of admiralty, the 
members of the privy council who shall have held any of these offices, and two other 
privy councillors, who may " 
Khali have held the office < 

beyond seas shall attend t o , 

38, appeals may be heard by not less than three of its members, under a special order 
of the queen. This court is a court of record, and has full power to punish contempts 
and enforce its decrees, to award costs and have them taxed. — Stewait. 

*The practice of the court of admiralty has been improved and its jurisdiction 
attended by ftfttate 3 & 4 Vict. c. 65.— Stewart. 
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tin* kiTiir in rhamvrv . a* may U' i'i»lltM>tc*<l fnun ntntttti* -"» Tim VIII •■ !« 
wln« h •iin-i t- tin* it|»|M-.il tnnii tin* nri'lilii«h«*|»'r* murl* t«» U* 'h't« nuifi^i ) \ j- - 
imii-* tiatiii'il :ri tin- kniif «• • iiiiiiiii»hiii. " likt* a* in ra*o nt'ap|*'al tn»m tl.r 4-1:1. .-i^ 
Ctniri Hut Ihii i- al»«i r\pri-**ly iJin-LiiviI t»y Mat ill*- * r'.lir. v ">. whn h ■ n-» l«. 
thai ii|hi|i a|i|H ;ii iiinilt* tn tin* rhain-t-ry, the M-ntrinv ilrtinitivv <»f tin- •!• I *• ,;■*'«* 
A|i|Mnii!i-t| l»\ i •■iiiiiu*»**iii|| -hall !•■■ Tiliai 

A|i|mm1i in'fM tin* \iit admiralty •-■■iirt-« in Ann-rna. ami «mr otlirr plantain 1 1 
•ini «i-ttii'iiii'iit-». may U- hnm^lil U-iiin* tin* rmirt« • ■!' admiralty in Kr^Uti, 
a-« U-ni^ a lirain h «•! I In* n-liiiinil'* juri»"Iirtii»n, t Ii«hsl;Ii iIh'V may a».-»o k« 
hrniiirlif U-iiiH* tti«* kiii£ in «'«mi?hi1.* lint in « a «*• i »f pn r.r vr—»**U, takfti in tin.* 
Ol w.ir. m an\ jmrt ••! tin* \t<»rli|. ami fiiinlriiiri<-i| in any <i<iirf* «»!' a-lnuralty 
or \ it •■ :i<lnnr:ilty a-» lawful pn/.i\ tin* ap|N*:il In--. t«» rrrtam r«iiiirnn-*n-nrr* ■ I 
•|i|m':ii« . ••ii«i«tm^ i It;* rlv til" tin* privy i-iMiiinl. am! m«t in jmljf* i|i-lf„;a!i« 
Ami tin* l-y \ trf u»* >>t i|i\i-n* in-atii*-* with Ionian nation*; hy whii h |ort • ul*r 
Mwrt- ari' «-»ial>li-li«'<l in all tin* ninritirin* •-•■iitil ri«-* «»t' Kiip>|*' n»r tin* •!*-• n»: -n • f 
tln« ipirMn-ii. whi-th«*r law tul iinm* «ir in •! ;• tor. tliif* U-iiii* a «jiii--ti«»n l»f*.fi 
nuni«« !« .i| iliflrrvnt *tatr». it (hIoh^ mtirrly to tin' law n|" nation-, am! n : • . 
tin- lunuinpal l;tui nl «'itln r ■ •niiitry. to ■ ■•■tfniiiiif it Tin- original i«-urt. t« 
^-...i wlm-li tin* i|in«*tii>n it •}nrniitt«i| in KiiL'tuml, i* tin- •■•mrt •■!' a-innra!!* * 

1 ' ami tin irt nt iipjH'al i« in «>tT«*rt tin- kin^'« privy mumil. tho tucm !■«•-■« 

of whn h ar«-. in i .ni*i'«|iji n.-r ..t trvatii**. nunrni— •i«ini-«l umh-r thr ijrvat ^-ai f r 
thi* pur|Mi-f In 174**. t»»r tin* niorv ■|ni-i|y «h t«rniinati«»n of appr&N. \be 
jinltr* ■» "t tin' «-fnirl« *>t \Vr»tiinriMiT hall. fh*tii^h imt privy «'Miin«ii-llt*r». mtrr 
Aii'liil to tin* <'i<fiiiiii«<«|.iii tln-n in Ifiiiij hut i|iniltt« U'iiii; •■•■in • ivnl •■••nrr»?..r ! ; 
tin* vali'litv "I lliat i ••nimi««i«'n mi ai-iiiiitil <»t ^inli a«i«litn»n, th«* -ainr « *• 
nnihriiH-'l l>\ ««t;if ut«* --'<»»•• II •• 'A. with a |.n»vi-«i that im •••nti-fur ::uu 
uml«'r :t -h«>ul<l In* vah'l unit— *• a inanmty *•! tin* <'t.inuii««i'tri«*r* prv«t-iit w.-re 
fti'ttKtilv pn\\ i-itini*i'll«tp» Init tin* tin! imt. I appn-hi-ml. i-\t«-ml i« ■ mtiy lu".urr 
cuiiiin]— »MUi«i : aid »mli an :i>I*1it i-*n U-faiiH- nii|f«-t| totally mini'* r«*«ar\ n. \l.+ 
Ci*ur**t' ••! thf war whnh •••ridui-in «*«| in I7."»*»; »ii»fi* tliirin^ tin- whiuV<»t r .it 
war. tli* (-•i|iiiin»-.|iiii i.t ap|N-:iU w:i-» n*^ularly :itti*mh a i| an-l all it* •l«'vi».*<n« 
c-iMi-l'n t..| |.y a |ii-L'i* w!i<>«f iiiatii-rly aripiamtam-t* with tl.f law *»t nut.- !*• «m 
Iciiowii :iii<1 rfM-n-l hy •■\t-r\ -*taif in Kur<»jH y • 

#•*.•■■- r ■• ; - . • • m « -.,-. •■ •»( r--. # ■ !■• » / '.. « i ■ r -* w .'m,^, , l^-%«x 

H \ ••! • •■ • r •■■- * . • • ■.- > •• «»»• r i Hif i:-". % ■!•.•• • rii i -«ii I : " I *» 

If **■.. »-.■•'■ . '. ' ■ ■ l ■■••» .!.,■■■ 

■ l'.»i! i. .i h -!*t A |\V IV ■ II .. "J .ii: ii--mI-.it. I- »- mi<l. t- tl.r ,u— r. .a 

C«'n. :. ? f ii> ■ ••.■■ ■« i i- ■- i!"\ «■■• i :- ■• .i s-T- •!■•. . t-r :n.\ ■ ••? « r - ■■■ir! .n \ .. r » 

■it i , '.- • r ■ • ■. .• - a i • >| ■■...!■ »■• .i^ •■•.i. I . tii-i i % - . .ii! .i| ■]■•-.! i* lu i> i- :• i r •■ -i ' 

Hit .1 . • ■!.• :.!•• • ■*•! * -fcT 

* \* . t. i. • :•■ j \. .•!..! •.. !», -. tin- yif ,i> •« i i--i-«| .ti th aa ■■•■fiinn-Hf« i»»'-t.! ' * 
ir »• .... . i * . i. ii. k : -.. j - ii. i .- •- i- t.ikt'i. !i i-n. !!!■■ •■!.■ i..i. wl.t<tnt-r !••* »!.• • < ■ 
li.i* i ■ ■ • . r, i*. . '- , .-• ■ -«r J . . • ■ r i • i - uiic-<l .ii - !...- i i.urt .«l o*lm r*it» a* .** •■ 
pr:i« ».■■■. :.\ ? „-■.• -i \ i.« «... | .<ri ■•• ru< ul ■ .ii. .i- r-.. !•■ :i.. . .t| •• r- -r.-l •;- " 

dir« ■ • • • i?. ■ !■• - • I • i • ? i .'% j ■ -I.nj !■• -■■■ !■ •• !•■■ !■< ■■. •*••■;].•■ I". 1:'. 

t.7 i « ■ .."• I l:-i ■ . ■!:•-• 

1 Ii. ■.....■!.- :i. rr-.' ! • ( •■ «'. ■■!.• -if tin- n i"ur- ir.- tr :■ -i :n !*.•• j ri/«« •-••■:•! ■*'■ *. 

i» i, hi'.. . 1 .».i, » ■-■■;. ,l ■■ i.|* ■ ».•; . -■urf «'tl.« ■» •■■ ■ i!i< <l tl.f :n-t.»n i;?t T 1 *■ 

• !••<.• •%-:•!:..■' !•.■«•. i .'.I ■» -| ""i li-in • :!!»•• j f •• ir 1 :• I ■■•• nl.Af !■* :!•• !f •*-* 

I 1 '..' '* I »;• .,ii ij- ■'• ■ i-i: .-..•* ."iirl tl.-u'li *;■ - f ft. •- ■■! i fc -« "f tlif | f:*-* ^f.. 
I* .i| ; . • ' I I . .t • ■■..•■ . ■ li ' ' ■.■ k *ri- it -. .ii w •.; Ii i iiinilt r.i'f* |*art.- tiLir '« •« 

■»••!! i- .■■»■• i!.% . . ■ ■ . • : « j- • i • • » ir !,■■: ^ »■•-•! ««f j- r :xt*. ■** •■ I* ..r 
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ll*f .. .'.riiii! if i *i ■!»■ ' ' •• - i'i ir! 1, - -■.•*• „■ i*« -r --irr ■ «:-■'■"• »tii IV«-i a-* 
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CHAPTER VI. 
OF COURTS OF A SPECIAL JURISDICTION. 

In the two preceding chapters we have considered the several courts whose 
jurisdiction is public and general, and which are so contrived that some or 
other of them may administer redress to every possible injury that can arise in 
the kingdom at large. There yet remain certain others, whose jurisdiction is 
private and special, confined to particular spots, or instituted only to redress 
particular injuries. These are, 

I. The forest courts, instituted for the government of the king's forests in 
different parts of the kingdom, and for the punishment of all injuries done to 
the king's deer or venison, to the vert or greensward, and to the covert in which 
such deer are lodged. These are the courts of attachments, of regard, of swein- 
mote, and of justice-seat. 1. The court of attachments, wood-motes, or forty-days 
court is to be held before the verderors of the forest once in every forty days;(a) 
and is instituted to inquire into all offenders against vert and venison ;(b) who 
may be attached by their bodies, if taken with the mainour, (or mainoeuvrty a 
wumu,) that is, in the very act of killing venison, or stealing wood, or preparing 
bo to do, or by fresh and immediate pursuit after the act is done ;(c) else they 
must be attached by their goods. And in this forty-days court the foresters or 
keepers are to bring their attachments, or presentments de viridi et venatione; 
and the verderors are to receive the same, and to enroll them, and to certify 
them under their seals to the court of justice-seat or sweinmote :(d) for this 
court can only inquire of, but not convict, offenders. 2. The court or regard, or 
survey of dogs, is to be holden every third year for the la wing or expectation 
of mastiffs, which is done by cutting off the claws and ball (or *pelote) r*70 
of the forefeet, to prevent them from running after deer.(e) No other dogs *■ 
but mastiffs are to be thus lawed or expeditated, for none others were permitted 
to be kept within the precincts of the forest; it being supposed that tho 
keeping of these, and these only, was necessary for the defence of a man's 
house.(/) 3. ' The court of sweinmote is to be holden before the verderors, as 
judges, by the steward of the swein-mote, thrice in every year,(</) the sweins 
or freeholders within the forest composing the jury. The principal jurisdiction 
of this court is, first, to inquire into the oppressions and grievances committed 
by the officers of the forest; "de super-oneratione forestariorum, et aliorum minis- 
trorum foresUe ; et de eorum oppressionibus populo regis illatis;" and, secondly, to 
receive and try presentments certified from the court of attachment against 

(«) O^rLde fared. 9 Hen. III. c 8. (•) Ibid. 



(») i Inst 289. (f ) 4 Inst. 306. 

' Cnrth.79. ...... - 

} Cbri. de fared, c 16. 



<•) Cnrth. 79. (#) Qtrt. de fond, c 8. 



declared to his friends that it was entirely his own composition. Holliday's Life of Lord 
1£. p. 424. Montesquieu calls it une rtponse sons replique. — Coleridge. 

And now, by stat. 3 k 4 W. IV. c. 41, { 2, all appeals or applications in prize suits 
ah all be made to the king in council, and, by stat. 6 & 7 Vict. c. 38, may be referred to 
the judicial committee of the privy council, which is now the great court of appeal as 
Hell in all maritime as ecclesiastical matters. — Stewart. 

Prior to the Revolution, courts of admiralty existed in most of the colonies which 
afterwards became the United States. By the Articles of Confederation, Congress was 
authorized to appoint courts for the trial of piracies and felonies committed on the high 
seas, and to establish courts for receiving and determining finally appeals in all cases of 
captures. By the constitution of the United States, art. 3, it is provided that the 
judicial power of the United States shall extend to all cases of admiralty and maritime 
jurisdiction. The cognizance of all cases of admiralty and maritime jurisdiction, 
including cases of captures made within the waters of the United States or within a 
marine league of the coasts or shores thereof, is now vested in the district courts of the 
United States. From these courts an appeal lies to the circuit courts, and from thence to 
the Supreme Court of the United States. Act of Congress 24 Sept. 1789, s. 9. 1 Story's 
Laws U. S. 56.— Shabswood. 
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offence* in vert ami venison A » And thin court may not only inquire, bet eoa> 
rict ahw», winch eouviction shall he certified to the court of justic e eeait amfcr 
the *ral« of' the jury ; for this court cannot proceed to jud^mentJ • > But the 
principal court is, 4. The court of juMtrr^fat, which in held hefore the chief 
justice in eyre, or chief itinerant judj;c, captttiltA jurtmanun in ifiaerr, or hit 
deputy ; to hear ami determine all trc*|«iM«cn within the forest, and all claims 
of franchisor*. lilicrtics, and privilege*, and all plea* and cau*c* what**«ever 
therein arising, A i It may also | in n veil to try presentment* in the inferior 
court* of the forest*, and to give judgment upon conviction of the • wet n mot*. 
And the chief justice may therefore, after presentment made, or indictment 
found, hut not before.' /» i«ue hit* warrant to the officer* of the foreet to appre- 
hend the offender* It niuy In* held every thinl year; and forty day*" notice 
ought to U» given of it* fitting. Thin court may tine and imprison for offence* 
within the forest, fit • it l»eing a court of record : and therefore a writ of error 
•"211 ''•"* fr" 111 l* 4 ' 111 ' 1, *° l" 4 ' court of •king'* liench, to notify and redrew* any 

4 -* maladministrations of justice ;in) or the chief justice in eyre may adjoara 
any matter of law into the court of king'* hcnch.i") These j untitle* in e\re 
wen* instituted hv king Henry II., AH. 11m4,^/m' and their court* were formerly 
▼en' regularly held : hut the last court of jti*tice-«cat of any note wa* tliat hokfca 
Id the reign of Charlc» I . he fore the earl of Holland ; the rigorous proceeding* 
at which are retried hy Sir William Jone*. After the restoration another 
wa* held. /iro /««rm«i «mly ( lH*fon* the earl of Oxford ;(</ • hut aince the era «/ 
the revolution in ItW*. the forest law* have fallen into total di»u*e, to the great 
advantage of the niihjcrt ' 

II. A *econd *|»ccics of restricted court* i« that of commissioner* of §ntm. 
Tilt* i* a teiti|Mirar\' trihunul. erected hv virtue of a commission under the great 
teal ; which formerly used to lie granted ym rr mita at the plcaaure of the 
crown,<n hut now at the discretion and nomination of the lord chancellor, lord 
treasurer, and chief justices, pursuant to the statute IT'I Hen VIII. c. 5. Their 
jurisdiction i* to overlook the repair* of »ca-hariks and sea-wall*, and the demot- 
ing of river*, puhlie Mreain*. ditche*. and other conduit* wherehv any water* 
an* carrieil off: and is confined to Mich county, or particular dmtrict. a* the 
commission shall expressly name. The commissioner* art* a court of record, 
and may fine and imprison tor contempt ;..«; and in the execution of their duty 
may proceed hy jury . «»r uji«»n their own view, and may take onler for the 
removal nf any annoyances, or the safeguard and conservation «f the ftrwert 
within their commission, either a«'< a ordiiig to the law* and custom* of Rom- 
ney marsh. f or otherwise at their own discretion. They may al*n 
auch rate*. .»r seot*. iii»on the ownrn* of lauds within their district a* they 
judge tpff««iary ; ami. if any j*cr*oii nt'tN* to pay them, the commissioner* 
may U\\ the «atm- hy distress of his goods and chattel*; or they may. hy 
atatute j:i Id n VIII e .'». sell his freehold lands , and. hy the 7 Anne, c lu. h:« 
••41 • ,, p>hnM als-i in order to pay such •■eot* or assessment*. Bui tlieir ron- 

4 ^ duet is miller the control ot the court of kind's Unch, which will prevent or 
• »i»i >.i m« i.i. • r > n u« 

•• 4 \m+ ;m .• *vl til 

i*>4lw(. >1. •• k«» 7 lunK. >• tb* r««My W Ei^, •»«(«• 

i* »I4H I fttfa III f * *IU II <l iMk:^ ;4.««. -r»«. » g**wt+*4 Vf OPfttM MMl «| 

■ • 4 tm* 111 •^••t.t^ !••• at mwwtm. n wf i mi4 *f V 

>• It -I -VT 9.mrmi+ )m4c* i» tk» r»%j« .4 ktmg 

i* |l«i £4. tixmt «kvk U«« *ll winmi> ti W ^ 

* It *r>Um »«y rw.fi* Ugkt **4 4ir«rtiM». 4 ImI SC 

( f %^ik*« i^a << u«4 nvii-H^i. v. 

1 Hr tli«s ■*>T <t*rt III. r. **.|. th«* <>fhV«-« of the^ jii«tif«-« art* AU>li«h«^| on the U-rmmatm* 
of th«*ir iheti rvivtinf infer*-*!* an*l the ftaUne* nf the als»li«he«l oAce« an* to aaake 
part <>f ih<* fYinstdidat«-«| (un<l -''atrrr 

■All the fi treat* whir h were lu«*|e after the eon'|i|e«t. eieept New Forest HI llaaap- 
•hlfv, rr*-ate«l hv William the ('■•n*|tirri«r were (h*.ttfi»re«te<| )*y the rk,trtt d* /'rtgtm. TV» 
lWe«t <tf llAtiij'tiin (*«>nrt wa* e«uHi*he*| hr the »uth<<nty of |iarltAnient in the Mnrn of 
Hen VIII The ntiuit«-r <»f f«»re*t* in Kiitflttfl i* *;\tv nine 4 ln«t. 3)9 <lkarie« I. 
ettf«*rer<t the <m1h>ii* (ore«t law*. a» * tourve of rev.-iui*- ui<l>*|»-ii«|fnl of the farltamrnt 
Caainu*. 
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Junish any illegal or tyrannical proceedings.(u) And yet, in the reign of king 
ames L, (8 Nov. 1616,) the privy counsel took npon them to order that no 
action or complaint should be prosecuted against the commissioners unless 
before that board ; and committed several to prison, who had brought such 
actions at common law, till they should release the same : and one of the reasons 
for discharging Sir Edward (Joke from his office of lord chief justice was for 
countenancing those legal proceedings.^) The pretence for which arbitrary 
measures was no other than the tyrant's plea(w?) of the necessity of unlimited 
powers in works of evident utility to the public, " the supremo reason above all 
reasons, which is the salvation of the king's lands and people." But now it is 
clearly held, that this (as well as all other inferior jurisdictions) is subject to the 
discretionary coercion of his majesty's court of king's bench. (a:) 

III. The court of policies of insurance, when subsisting, is erected in pursuance 
of the statute 48 Eliz. c. 12, which recites the immemorial usage of policies of 
assurance, " by means whereof it cometh to pass, upon the loss or perishing of 
any ship, there folio weth not the undoing of any man, but the loss lighteth 
rather easily upon many than heavy upon few, and rather upon them that adven- 
ture not than upon those that do adventure : whereby all merchants, especially 
those of the younger sort, are allured to venture more willingly and more 
freely: and that heretofore such assurers had used to stand so justly and pre- 
cisely upon their credits as few or no controversies had arisen thereupon ; and 
if any had grown, the same had from time to time been ended and ordered by 
certain grave and discreet merchants appointed by the lord mayor of the city 
of London; as men by reason of their experience fittest to understand and 
speedily decide those causes :" but that of late years divers persons had with- 
drawn themselves from that course of arbitration, and had driven the assured 
to bring separate actions at law against each assurer: it therefore enables 
the *lord chancellor yearly to grant a standing commission to the judge r *-c 
of the admiralty, the recorder of London, two doctors of the civil L 
law, two common lawyers, and eight merchants ; any three of which, one being 
a civilian or a barrister, are thereby and by the statute 13 & 14 Car. II. c. 28, 
empowered to determine in a summary way all causes concerning policies of 
assurance in London, with an appeal (by way of bill) to the court of chancery. 
But the jurisdiction being somewhat defective, as extending only to London, 
and to no other assurances but those on merchandise,^) and to suits brought 
by the assured only, and not by the insurers,(z) no such commission has of late 
years issued : but insurance causes are now usually determined by the verdict 
of a jury of merchants, and the opinion of the judges in case of any legal 
doubts ; whereby the decision is more speedy, satisfactory, and final : though it 
is to be wished that some of the parliamentary powers invested in these com- 
missions, especially for the examination of witnesses, either beyond the seas or 
speedily going out of the kingdom,(a) could at present be adopted by the courts 
of Westminster hall, without requiring the consent of parties. 

IV. The court of the marshalsea, and the palace-court at Westminster, though 
two distinct courts, are frequently confounded together. The former was 
originally holden before the steward and marshal of the king's house, and was 
instituted to administer justice between the king's domestic servants, that they 
might not be drawn into other courts and thereby the king lose their service.(ft) 
It whs formerly held in, though not a part of, the aula regis,(c) and, when that 
was subdivided, remained a distinct jurisdiction : holding plea of all trespasses 
committed within the verge of the court, where only one or the parties is in the 
kings domestic service, (in which case the inque9t shall be taken oy a jury of the 
country,) and of all debts, contracts, and covenants where both of the contract- 
ing parties belong to the royal household ; and then the inquest shall be 
composed of men of the house*hold only.(rf) By the statute of 13 Ric. 



[*76 



*) Cro. Jac. 336. 
(•) Moor. 825, 826. 8ee page 55. 
(«)Milt. Paradise Lort. hr. JW3. 
(«) 1 Vratr. 66. Balk. 146. 
(W) Styl. 166. 
(•) 1 Show. 3M. 



(«) Stat. 13 * 14 Car. 1L C 22, ft 3, 4. 

(») 1 Bulatr. 211. 

(•) Flet. /. 2, c. 2. 

(') Artie, tup. cart 28 Bdw. I. c. 3. Stat. 5 Edw. DX «. 



i Artie, sup. cart. 
OEdw. Ill.st,2,c2. 
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II. nl. I. r i», <in affinname of the <<>tiiinon law.^'j tin* ver^e of the t«»urt i* 
thin n-jHct extend* lor twelve mile* round the kiiii*'* plate of rranlrme • /; 
Ami. a-* t hi* (ril'imal wa» iH-xrr *nl«jeet ti» tin* jurifMlietioii oi the chief iu*toian, 
no Mill ti| rrmr lav I nun n . ih<>ui;ii a murt of rerunl? to the. kiiiAf* l*cin 1*. but 
only !•> parliament.)*/ ■ till (In- -tatut*'?* of ;'i Klw. III. r 'J, Mini lu IvJtr III »L 
2, <- JS. whirh alliiMnl mnli writ «>l i-rn»r het«»re the kiiij; in In* pala* r. lint 
tin* rt»nrl Im-ihj ;iiul-iil:ii-ir\ . ami "Miifeil to follow tin* kin^ in all hi** pn>jfr*r**r« t 
iwi that h\ tin- rvnmval <«t tin* l.'»u-»h"l«l action* were frequently «li*e«intinui*l. 4 
ami ilmiht* haling an -mi i a- to tin* extent of it* juhimIm tit*n. i ; kiii|g I'hariea I. 
in tin *i\th \t-ar i»i hi* n-itfii. I»y hi-* lelt»r*-j»atenl imtnl a new i i»«rt %4 
It'oml. < ailed the • urni y«f/'ifn ( nr f'tliift -4'>>urt, tn he held U-lon* tin* *U»war\i of 
tin- h"»-« -hi -ill aiul kiii^hl-inar*hal. ami the *tt-ward of tin* court. «T hi* dejuAlv , 
with jiin-dn linn to h><ld pUa of all manner of |»er*oiial art ion* what--r\cr 
wlm li rdiail ari*e hetwerii itnv partie* within twelve mile* of hi* niaji-*t\ • 

|Mllai e at Wtiitrhaii A- Tin' i oil It i* lloW held nine || Week. I'l^fllitT w.lL 

the uiitH'iit tiiurl «»l iuar*hai*i a. in the In.roii^h of Smthwark : ami a i*nt 
of error In-- Innn llirme t«> tin* • mirl «•!' km-^'r* hem h Hut il tin' «aiw :• of 
any « on*idi raMc • oii-ripo m e. it i- ti-naliy removed mi it* lir*l comment, ecu M. 
together with tin- i u*iod\ *>i tin* ili'ii'Hilaiit, cither iiiin the kin*:* U in h c-r 
common plea-. \t\ a writ ••! /«./*■ '• .• -r/»uj« cum f'ifiiMi : and the interior hu»ii.e«a 
of tin- i "tin hath ul late \ •■:m I •ecu mm h n-dnced l»\ tin* new court* of n-a- 
aciem e iTi-i ti-<l in tin- «-iivir>>h*» ••( I.i •iiil*»ii ; in »«iii-hl»Tain»n •»! whiih. thv ii-«r 
ttiun-il U|..ii^uiu r !«' thf-i' i nurt* lta«l Kaiiaru--* ^ruiilr«l thnn lor their liw* lj 
the Muliitf j:i ti.n II r L'T ■ 

# — . V *.\ tilth «|h-i-:i-« 1. 1 |>n\:ili* t-nurt* of a li in it «•» t 4 tli.niu'h «*xti-n*«ivr, jur.»- 

1 " J ilnti"ii. an- !ii«i-f n| thr prim ipality ••! Wairi, uhiili. n |-< •!• il* th>>n»u^k 
n*lu« ti«>ii. :i r i • 1 lln- oi'tthii^ ••! it- |iniii\ in tin- n-iL'ti "I lli*iir\ the Ki^hlh I nm 
ch'il<-l all n\rr tin- i-iiiintr\ . pnin ipail\ \*\ tin* r>t :it u1«- ^»4 A •••"» ll«n VIM t* .*6, 
thnii M 'h iiiii< li h..<l l-nn In i. in- ■{•■in-, anil (In- nay pnpar^l. hy the ntatnlr «jf 
Walt-. 1J K.iw I. aid "llnT -unit.-. liv the «latulr ot I|e|ir\ the Mi^hth 
beli>ri- n.i i.t :«.im -1. i ••tirt Imp>ii«. lniiplrtil. uii'l <-«*uiily miirtn are then* • «:*■ 

lili*h< '1. a-* Hi Kli.l.ilfl A •»i»-i»Ui I- siImi tn In- hi'i'l tUire III r\tT\ \ ear 111 ft m* B 
county. )'\ jn-ijt * in api»*iiiiti il l«\ tin- kin^. to i«i- • ali«'»l the threat «•-«*!■ ■!*• %<i 
the «• \i-ral ■■•ui.tn- in \Vaii-* in ulinh till pl«a^«»t n-sil ami |ier*oiiai a4t)«»nt 
uliull he ln-1'1. wuli tin- -.mi.- |>niii n| pri" «'«•*. arpl in a* ain|tle a inaiiiift-r. a* id 

tht irt ••! i ••iiitii«iii |u. a* at \Vi-«iiiiiii«ier : n ami writ* •»! err»>r *i.an ••« 

fniiu ji.'i^iiH ii'*> tin n-iii :( Im iii^ .i i ■■urt •»! nmpl to th urt ••! kintT •» Ui»th 

ml \Vi«tiu ii-ti r Hut ti.«- ••! Imai \ "i filial writ* »•! ih«h-vk-* «»| the kiiii: • i^arta 
al \Vi -in. .i,-t« r «i- > i«- *f run ;«»:•» tin- pniif ipaiitv »»t \\ ah-* •#» though |»n«^-»M«if 
eXiintfii •)•'•-. [. a- •!■• .i:-" pn ix^aiiw writ-*, a- w nt» *»l •"! rfi-.fii/i, yu< any, 
«Ii/mmj • i v ;ii'l tin- nki •/ A li- 1 •■\»n in rau-«-f U I ween huhjet I aii«l *ui*j€t C. tu 
|in'\ii.t u.|ii-tci- thn>u^h tatiiii\ laiii"in» or pr» iu«ln «•-. it n» ht*l«l lawlu* ib 
iau-i-"l !ti< !.•<]•! at iea*'. ami it i- u-uai in ail iifher** to hriiitf an a« tnm in ;b« 
Kii^ii-h •••nrt- l .tii'l tr\ i In* mum- in the next Kn^li*h emiiity a^ljoiiiiiiK ti* tlal 
|t«rt "1 W.i.. - \\\i> n- th*- ■ .in—- ar.—— . t\ ami where the venue m lani. Hut. «»a 
the nther l>ainl. !•• pn w \\\ tirtjiij aid ln\-«l«»u- •.nit*, it I- etiaete«I, \\\ *tataU 
\\\ tii-o HI i .'•!, that .!• \" . • /•■// at tnm*. tfui in any Kn^U^h eouiity "altrffW 
i ai"-i an<i tl.i- «h h iiiiaiit n--i«le* in Wale*, il the |ilBiuUaT 
\.ni.( lii tin p*>umU. he -hall U- h«tii-*uiteU ami |«y lb« 
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defendant's costs, unless it be certified by tbe judge that the freehold or title 
came principally in question, or that the cause was proper *to be tried, r*no 
in such English county. And if any transitory action, the cause whereof L 
aroee and the defendant is resident in Wales, shall be brought in any English 
county, and the plaintiff shall not recover a verdict for ten pounds, the plain- 
tiff shall be nonsuited, and shall pay the defendant's costs, deducting thereout 
the sum recovered by the verdict.* 

VI. The court of the duchy chamber of Lancaster is another special juris- 
diction, held before the chancellor of the duchy or his deputy, concerning all 
matter of equity relating to lands holden of the king in right of the duchy of 
Lancaster :(«) which is a thing very distinct from the county palatine, (which 
hath also its separate chancery, for sealing of writs, and the like,)(f) and com- 
prises much territory which lies at a vast distance from it ; as particularly a 
very large district surrounded by the city of Westminster. The proceedings 
in this court are the same as on the equity side in the courts of exchequer 
and chancery ;(u) so that it seems not to be a court of record ; and indeed it 
has been holden that those courts have a concurrent jurisdiction with the duchy 
court, and may take cognizance of the same causes.(v) 

VII. Another species of private courts, which are of a limited local juris- 
diction, and have at the same time an exclusive cognizance of pleas, in matters 
of both law and civil equity,(«?) are those which appertain to the counties pala- 
tine of Chester, Lancaster, and Durham, and the royal franchise of Ely.(x)* 
In all these, as in the principality of Wales, the king s ordinary writs, issuing 
under the great seal out of chancery, do not run ; that is, they are of no force. 
For as originally all jura regalia were granted to the lords of these counties 
palatine, they had of course the sole administration of justice by their own 
radges, appointed by themselves and not by the crown. It would therefore be 
incongruous for the king to send his writ to direct the judge of another's court 
in what manner to administer justice between the suitors. But when the privi- 
leges of these counties palatine and franchises were abridged by statute 27 Hen. 
VIII. c. 24, it was *also enacted that all writs and process should be made .-*-£ 
in the king's name, but should be tested or witnessed in the name of L 
the owner of the franchise. Wherefore all writs whereon actions are founded 
and which have current authority here must be under the seal of the respective 
franchises ; the two former of which are now united to the crown, and uie two 
latter under the government of their several bishops. And the judges of assize 
who sit therein sit by virtue of a special commission from the owners of the 
several franchises, and under the seal thereof, and not by the usual commission 
vnder the great seal of England. Hither also may be referred the courts of 
the cinque ports, or five most important havens, as they formerly were esteemed, 
in the kingdom, viz., Dover, Sandwich, Eomney, Hastings, and Hythe, to which 

(•) Hob. 77. 2 Lev. 24. (*) 1 Ch. Rep. 56. Toth. 14ft. Hmrdr. 17 L 

(') 1 Yentr. 257. («) 4 1 nat. '213, 218. Finch, R. 452. 

(•) 4 Imt. 206. («) See book I. introd. | 4. 

* But these distinctions are now entirely abolished ; for, by stat. 11 Geo. IV. and 1 W, 
IV. c 70, s. 14, it is enacted that from the 12th of October, 1830, all power and juris- 
diction of the judges and courts of great sessions, both at law and in equity, shall cease, 
and that all suits in equity then depending should be transferred into the court of 
exchequer ; and, by s. 13, it is enacted that the king's writ shall be directed and obeyed, 
and the jurisdiction of the courts of common law and the judges thereof shall extena 
and be exercised in like manner as the jurisdiction of such courts is now exercised in 
and over the counties of England. The administration of justice in Wales is thus and 
by subsequent statutes (5 Vict. s. 2, c. 33, 8 Vict. c. 11) rendered uniform in every 
respect with that of England. — Stewart. 

»See construction of this act, Tidd, 8 ed. index, tit. Wales. If goods be delivered in 
London to be carried into Wales, the debt, though under 10/., may be sued for in 
London. 2 Starkie, 33.— Cuittt. 

•The two former of which are now united to the crown, (G W. IV. c. 19,) while that 
of Chester has been, by stat. 11 Geo. IV. and 7 W. IV. c. 70, abolished, and that of 
Hy. by stat. C A7W. IV. c. 87, and 7 W. IV. and 1 Vict. c. 53, also extinguished. — 
8t£itart. 
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Winchcl*ca And Rye hare Imm- n nincc added, which have al*o similar franchise* 
in many re*pect*,y> with the routine* palatine, and parti cu la rly an exclu*nvo 
ittrindiction, , Itelore tho mayor ami jurat* of the port*,) in which exelo«i*#o 
jurisdiction tho king'* ordinary writ Horn not run. A writ of error lie* from 
the mayor ami jura In of each port to the lonl wanlen of the nnqur ports, in hit 
conrt of SMrfHMy, and fn»m the court of SArjHcay to the king* bench (r* No 
likewise a writ of error lie* I nun all the other jun*dict inn* to the name *upremo 
conrt oi judicature.' <f » a* an cm«igu «»f *upcrioriiy n»*erved to the rmwn at the 
original creation of the fram»hi*c*. And all pn»n»gative writ* <a* tho*eof K*it*a$ 
corjtuA, prohibition, crrt*»riiri. and nuimUimu*) tuny i**ue for tht* fame rea**»n to 
all tlie*c exempt juri*diction* ; /m t»ccaii*c the privilege, that the king'* writ mna 
not, inu-t lie intended l>ctwecu party and party, for there can be no *u«-h fmn- 
fog* agum*t the king <r) 

VIII The ntannary court * in I>cvon*hire and Torn wall, for the administration 
of ju*tice among tin* tinner* therein, an* nl*o court* of record, hut of the «amo 
private and cxcluntve natun*. They an* held U*lon* the lonl wanlen ami hi* ■«*• 
^rt-i Mil ute*. in virtue of a privilege grunted to the worker** in the •tin-mine* 

J then* to mic and he *ucd only in their own court*, that they may not bo 
drawn from their hu*inc**, which i* highly pnititahh* to the public, by attending 
their luw-*uit* in other court *(*/> The privilege* of the tinner* are con firmed 
by a charter. &» Kdw I .ami lullv cx|»*unded by a private Mat nle.»r.fri Kdw III., 
which ha* *incc lieen explained by a public act. In* Car. I. c I.V What relate* 
to our pnwnt purp«»*e i* only thi*. — that all tinner* and lahoun*r* in and al-»ut 
the Mannaric* *hall, during the time of their working therein Aoavi Me. bo 
privileged In »m Mill* of other ci»urt*. and U* only impleaded in the Mannar? 
conrt in all matter*, excepting plea** of land. lite, and member No wnt of 
•rror lie* fnun hence to any court in WcMiniiiMcr hall, a* wan agreed by all tho 
judge*, f » in 4 Jac I. But mi apjtcul lie* I nun the Me want of the court to tho 
under warden ; and ln»m him to the lonl- wanlen ; and thence to the privy mora* 
ciJ of the prince of Wale*, a* duke of Cornwall. q\ when he hath had livery 
or in vrM it lire of the name » h) And from theme the appeal lie* to the king 
him*< It in the laM n-*«»rt i» 

IX The M*veral court* within the city of London.' j\ and other citic*. bonwigli*, 
and corf Miration* thn>ughout the kingdom, held by pn**cription. charter, or art 
of parliament, an* al-» «•! the Mime private and limited *|>e« ie*. It w«*nld 
exceed 1 the design and ei*m|»ii*»N of our prcnctit impiinc*. if I wen* to enter into 
a particular detail ■»! thee, and to examine the natun* and extent of their 
aeveral jurisdiction* It may. in general. U» *ufticient to *ay that they m*t 
origtu:ill\ fntin the favour oi the crown to iho«e part Millar diMrict* * hereto 
we rind them en-cteil. ujmiii the Mime principle that hundred -court*, and tho 
like, were eMahli*hcd for the coii\ etiietice of the inhabitant*, that they may 
•Ml l pn»*erute their *uitn and 'nceive justice at home : that, tor the mo»t |«rt, 

J the court « at WeMiiiinMer hall have a concurrent iun«*diction with 
tho*c. «»r cIm* a *u|NTiiitetnleiic% nver them,' A and an- l»oiitid hy the Matutc 19 
Geo III i T n t«» give a*MMunce to *iich o| them a* an* court* of record, by 
taauing **nt* of execution, when* the jHT*4>n or effect* of the defemlant are not 
within the inferior jun«Mlii ti«»n : ami that the pn nerd in g* in them* *|K*eial coarta 
ought to U* acconling to the cour** of the common law, utile** otherwise 
orden'd by parliament ; lor though the king may erect new court*, yet bo 
cannot alter the c*tahli*hcd «.»ur*e t»f law 

But then* m one *|N*cie* •»!' c*>urtn, ct»n*titut«*l by act of i tarl iament. in the city 

($ | «»| \*t • y »«Wtr l*U 

i«*J«tt4 !l /»/*v»fW +t ■*»»-»»•. I.t •-»• ■"« "y I ' l»»Hf-l<r. IfiM YChtbw M 

MA V ' »•*• '**** * «*•» *■ L*«*« «ff* «W •**-*** k^ 

f}« "!■« '•»* «•■ «*-• " ■ f • ' *•»■ >« . Utn IW m*+~m »• 

I* « r Jm i* >-t iU> I i. f i «niMte • «r* *v«l k>«i« IW '*««•% W 

t*^4 l«*t J . •»« *4.f.i. .- <.r.e.L I N » « •»! Cn« iW f^a ■! 

f*i *>« tF.. • ..tfifi ife 4 tw< 32. d «K.— ,..».•• • writ ,4 ,rr\* U-« aanUk^ to O* 

«T. i i»m . ■ r*i<.« * » •!• 

*f)IM i« • ^Mk iU, JUL 
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of London, and other trading and populous districts, which in their proceedings 
go vary from the course of common law that they may deserve a more par- 
ticular consideration. I mean the courts of requests, or courts of conscience, 
for the recovery of small debts.' The first of these was established in London, 
so early as the reign of Henry the Eighth, by an act of their common council ; 
, which, however, was certainly insufficient for that purpose and illegal, till con- 
firmed by statute 3 Jac. I. c. 15, which has since been explained and amended 
by statute 14 Geo. II. c. 10. 7 The constitution is this : two aldermen, and four 
commoners, sit twice a week to hear all causes of debt not exceeding the 
value of forty shillings ; which they examine in a summary way, by the oath of 
the parties or other witnesses, and make such order therein as is consonant to 
equity and good conscience. The time and expense of obtaining this summary 
redress are very inconsiderable, which make it a great benefit to trade ; and 
thereupon divers trading towns and other districts have obtained acts of par- 
liament, for establishing in them courts of conscience upon nearly the same plan 
as that in the city of London. 8 

*Tho anxious desire that has been shown to obtain these several acts, r+ao 
proves clearly that the nation in general is truly sensible of the great in- L 
convenience arising from the disuse of the antient county and hundred courts ; 
wherein causes of this small value were always formerly decided, with very little 
trouble and expense to the parties. But it is to be feared, that the general remedy 
which of late hath been principally applied to this inconvenience (the erecting 
these new jurisdictions) may itself be attended in time with very ill conse- 
quences : as the method of proceeding therein is entirely in derogation of the 
common law ; as their large discretionary powers create a petty tyranny in a set 
of standing commissioners; and as the disuse of the trial by jury may tend to 
estrange the minds of the people from that valuable prerogative of Englishmen, 
which nas already been more than sufficiently excluded in many instances. How 
much rather is it to be wished, that the proceedings in the county and hundred 
courts could again be revived, without burdening the freeholders with too fre- 
quent and tedious attendances; and *at the same time removing the r *go 
delays that have insensibly crept into their proceedings, and the power ^ 
that either party have of transferring at pleasure their suits to the courts at 
Westminster ! And we may with satisfaction observe, that this experiment has 
been actually tried, and has succeeded, in the populous county of Middlesex ; 
which might serve as an example for others. For by statute 23 Geo. II. c. 33, it 
is enacted, 1. That a special county -court should be held, at least once a month, 
in every hundred of the county of Middlesex, by the county-clerk. 2. That twelve 
freeholders of that hundred, qualified to serve on juries, and struck by the 
sheriff, shall be summoned to appear at such court by rotation; so as none shall 
be summoned oftener than once a year. 3. That in all causes not exceeding the 
value of forty shillings, the county-clerk and twelve suitors shall proceed in a 
summary way, examining the parties and witnesses on oath, without the formal 
process antiently used; and shall make such order therein as they shall judge 
agreeable to conscience. 4. That no plaints shall be removed out of this court 
by any process whatsoever ; but the determination herein shall be final. 5. That 
if any action be brought in any of the superior courts against a person resident 
in Middlesex, for a det>t or contract, upon the trial whereof the jury shall find 
less than 40s. damages, the plaintiff shall recover no costs, but shall pay the 

• See all the acts and cases thereon, relating to courts of requests, ably collected in 
Tidd's Prac. 8 ed. 989 to 996.— Chitty. 

1 The act is still further extended by the 39 & 40 Geo. III. c. 104. See Tidd's Prac. 
8 ed. 989.— Chitty. 

• By the 25 Geo. III. c. 45 and 26 Geo. III. c. 38, no debtor or defendant, in any court 
for the recovery of small debts, where the debt does not exceed 20*., shall be committed 
to prison for more than twenty days, and if the debt does not exceed 40*., for more than 
forty days, unless it be proved to the satisfaction of the court that he has money or 
goods which he fraudulently conceals ; and in the first case the imprisonment may be 
extended to thirty days, and in the latter to sixty. 

59 



Digitized by 



Google 



83 PRIVATE WRONGS. [Book III 

defendant double cost* ; utiles* ii|H»n aonie «|»ccial circumstance*, to be certified 
by the judge wlm tried it. •( LaMly. a table of very moderate fee* ia pftwcnM 
•ii«i pm»i d*»wn in ilu* net ; which arc" not to U* exceeded u|»on any account what- 
aocver Tliift m a plan entirely agreeable to tin* constitution and gen in* of the 
nation; calculate*! to prevent h multitude of vcxatioun action* in the •ajwnor 
court**, and at tin* Manx* time to give hoiicttt creditor* an opportunity of reco- 
vering mii all Mini* ; which now they an* frequently deterred from by the expena* 
of a *uit at law; a plan which, one would think, want* only to be generally 
known, in order to it a universal reception 

X. Then* in yet another Miecics of private court*, whieh I mu*t not paaa orer 
in itileure : n;., the chancellor* court* in the two uuivemitica of Kngland* 
Which two learned Imm|h-w enjoy the *o|e jurisdiction, in exclusion of the king « 
9 £. » •curt-., over all civil actions and HiiitH whatsoever, when a scholar or pnt>- 
■I leged |icr*on i* one of the partic* ; excepting in audi caac* where the right 
of freehold i* concerned. And these by the university charter they are at 
liberty to try ami determine, either according to the euiumon law of the land. 
or according to their own 1im:i| < hm«»uih, at their di*cret ion ; which ha* generally 
led thriii to carry on their procc** in a course much conformed to the civil law, 
fur reason* miltit-ieiitlv explained in a !• inner book </■ 

These privilege* were if ran ted. that the students might not lie distracted from 
their Mimic* by legal pnav** from distant court*, and other forensic avocation* 
And privilege* of this kind an* of very high antiquity. U'ing generally enjoyed 
by all loreign universities a* will as our own. in coin«e«|Uence 1 1 apprehend I < of 
a count it ut ion of the eui|N*ror Frederick. a.i». ll.V»<wn Hut an to Knifland ia 
|urtii-ular. the oldest charter that I have m-cii, containing thi* grant to the uni- 
versity of <»\h»nl. hii* l'*» lieu III a i». 1 21-1 And the same privilege* were 
continued and enlarged by almost every succeeding prince, down to Henry the 
Kighth. in the fourteenth \ car of whose reiifii the largest ami moat ex tenure 
charier of all wan granted. One similar to which was afterward* granted to 
Cambridge in the tlunl \ car of queen Klizalicth. Hut yet, notwithstanding 
these charters, the privilege* granted therein, of proceeding in a course ditTe real 
from the Liu of the hud. were of so high a nature that they were held to he 
invalid . b.r though the king might erect new court*, yet he coiiM not alter the 
oiur*i' «»t l.i\t h\ h»- lifin% patent Thcrclorc in the reign of queen Klisatsrth 
an ait ••( p.irlunii-iii w.»s .•htanied. n • continuing all the charter* of the two 
uni\cr*iin«. ainl tho*e ni II )!• i> \ III ami l\ Kit/., by name Which Mrjuni »trf. 
aa Sir lvlu.ir>H a >*ke •-utif|e« it. - established this hiifh privilege withoat any 

' |i-« ■■•r .1 i l • n Ui| r u 

• ■■• 4 ■■■ i- • 4 \v+ zr 

•A- tho ..!•)•»• I >*f the |*ri\ ilt-jje m tliAt •ti|ib*|it« And oth«T» eonn<*etMl with the a\nt- 
Vrr«ilif »!■• -til'l iii*i \m* ih-irAt t«*«l fr«»in the •tudi«»* ainl iltitit^i to In* lhf*r* |»^Hticm**l. tne 
|kart\ |-mm^<*|is| «|CAtii«t iitiist in j^'tM-n«l In* • r«-:d.iit tiiemhrr of the unifrnMti. mad 
that f* I inu-1 !•«■ .\|r«-—K •w<th. m l«* « i»11#h t««l Imm the «ffi«U%it. Tin* |kn«il«f» *4 
(*anibr. -I to f litbr- tr«'!n ih it n| i»\f.ip| in the f..rm»t it mily eXIeniU to eauMsi *4 mr\*m 
aeenniu* :n tl,.- t.-wti ..n I it- •ubiirl^ . but in <i\f>»rd it t-xteniU t" all |M-rn»nal r*u*#« 
art-itt/ .m\« h« r- I: T !l irdw I'll '* WiU. -!*»•. |tm- Abr. t'niveraitira. The <-Umi 
of «ii»u-4h«i- inu»f U- ihhIi* iii «lnf t««rtti and in due titrnv • Wil«. ♦••. tTmiin of «v«- 
U«anii*of mi *'iii>fi of tri--|>i*s. hnnnrht in Kind's lU-m-h mmtnM a resident tnetnhrr «4 th# 
ttni%«-r*it\ -»l *c 'my, t.«r a i-ansa- ••! aeiifti verih'e«l bv atti*!^ it not to have a n— m wuhai 
the n»«n Aiti •uUirbs i if <'.tnibn«li^. wi> a)l«m*N| tif ^*ri the el.tiin of the Tire^rbaneWW 
»»n l-h ilf ••! the i h.*n< •-! l«-r. ti.^-t« r«. .ml •• h»»l.o-» ■-! the uniit-rsiiv. enteml on th*» r<41 
in •In** fuTin *«tt ti fc * ■■'!? thfir i -ir .•»■ I.- 1 1- -»tsi iiti<b i * h.irt»r» • «»iirtnn***l b% ntatute. *r*\ 
•«««rrinj tliut thi- « in--- .»f a* t..iii -»r«-»«' within •!•■ h ;ur.«*l •-!:*>n 1. Ka«t. !•- And eta. m 
of •*i»im*.in. •• \\ t!.«- nii:\i'r»i!\ <>f '« ' '•«.(• ,t!l n<*\ in .in setion of tre«]«vs« in K-fif • 

Heiii'h .iirunsl ^ |TiH't*<r. • pr.» jr.- f.r «ti<l the tn.tr- h. d «>f the lini%efs|tT. thouifh th« 
alfid i% if >>f ?..•' I ill. r fit- •• r:» .n; h:m a* ■>( * |^ri-h m th.- •!!» urb* of «>»fopl. only ««-n6«sl 
that he then «.i«. niet >ia<1 t»*«-n U*r th- U«t f« nrf« t-n \ear». a r.»innion •arrant of the 
um%ersifv. < .ilb-l iu:tr-h.il of the un i .iers:i%. mw\ tint he was *iits| fi»r an art <|nne h% h.m 
ftn the ih*i-h irje «if h;% i|nt\ and in t il-^bfie •* ti» th- onler* "f the itlher I Wo defendant*. 
With' nit •fa*;n^ thai he re*nlisj within the iiiii\«r*it\ . or we matriculated. 15 Eaat, W4. 
•sCairft. 
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doubt or opposition :(p) or, as Sir Matthew Hale(j) very fully expresses the 
sense *of the common law and the operation of the act of parliament, p + or 
u although king Henry the Eighth, 14 A. JR. sui, granted to the university L 
a liberal charter, to proceed according to the use of the university ; viz., by a 
course much conformed to the civil law, yet that charter had not been sufficient 
to have warranted such proceedings without the help of an act of parliament. 
And therefore in 13 Eliz. an act passed, whereby that charter was in effect 
enacted ; and it is thereby that at this day they have a kind of civil-law pro- 
cedure, even in matters that are of themselves of common-law cognizance, 
where either of the parties is privileged." 

This privilege, so far as it relates to civil causes, is exercised at Oxford in the 
chancellor's court; the judge of which is the vice-chancellor, his deputy or as- 
sessor. From his sentence an appeal lies to delegates appointed by the congre- 
gation ; from thence to other delegates of the house of convocation ; and if they 
all three concur in the same sentence it is final at least by the statutes of the 
univereity,(r) according to the rule of the civil law.(s) But, if there be any 
discordance or variation in any of the three sentences, an appeal lies in the last 
resort to judges delegates appointed by the crown under the great seal in 
chancery. 

I have now gone through the several species of private, or special, courts, of 
the greatest note in the kingdom, instituted for the local redress of private 
wrongs ; and must, in the close of all, make one general observation from Sir 
Edward Coke :(t) that these particular jurisdictions, derogating from the gene- 
ral jurisdiction of the courts of common law, are ever strictly restrained, and 
cannot be extended further than the express letter of their privileges will most 
explicitly warrant. 



CHAPTER TIL 
OF THE COGNIZANCE OF PRIVATE WRONGS. 

*Wi now proceed to the cognizance of private wrongs j that is, to con- r *« ft 
sider in which of the vast variety of courts, mentioned in the three pre- L 
eeding chapters, every possible injury that can bo offered to a man's person or 
property is certain of meeting with redress. 

The authority of the several courts of private and special jurisdiction, or of 
what wrongs such courts have cognizance, was necessarily remarked as those 
respective tribunals were enumerated, and therefore need not be here again 
repeated; which will confine our present inquiry to the cognizance of civil 
injuries in the several courts of public or general jurisdiction. And the order 
in which I shall pursue this inquiry will be by showing : 1. What actions may 
be brought, or what injuries remedied, in the ecclesiastical courts. 2. What in 
the military. 3. What in the maritime. And 4. What in the courts of com- 
mon law. 

And, with regard to the three first of these particulars, I must beg leave not 
so much to consider what hath at any time been claimed or pretended to belong 
to their jurisdiction, by the officers and judges of those respective courts; but 
what the common law allows and permits to be so. For these eccentrical tribu- 
nals, (which are principally guided by the rules of the imperial and canon 
laws,) as they subsist and are ^admitted in England, not by any right of r*o 7 
their own,(a) but upon bare sufferance and toleration from the municipal *■ 
laws, must nave recourse to the laws of that country wherein they are thus 
adopted, to be informed how far their jurisdiction extends, or what causes are 
permitted, and what forbidden, to be discussed or drawn in question before them. 

AT) J«ak.CcnL 2, pi. 88; Cent. 3, pi. 33. Hardr. 604. God- (•) Chd. 7, 70, 1. 

fait 201. («) 2 Inrt. 643. 

(*) Htet. C L. 33. (•> See book L introd. { L 

fa Tit. 21, { 19. 
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It matter* not therefore what the |iamie<-t» of Juntinian. or the drtrruU of 
Gregory, have ordained. They an- lun* oi no more intriuide authority thai* ta« 
law* nt Sflnii and l.\ mr^u* : eiiriou* |»erha|i» l»»r tlu-ir antiquity, r*»|*« ta>4«- lur 
their equity, and Ireipieiitlv of admirable um< in il I uM rating a point of hi*l«4\ 
Xor i* it at all material in what h*;ht oilier nation* may conaider thia matlrrof 
juriadietion. Kvery nation mu-»i and will abide by ita own munieipal lawa, 
whiili variou* a«ti<l«*nU eon«pire to render «iillVr«-nl in almost every tounto 10 
Europe. We IhTIiiiI iMitiu* kind* of null* to Ik- ol eeeleMa»tieal eo^nicam r, w liKfc 
other nation* nave referred entirely to tin- tem|»orul courts; aa concern in,; will* 
and nuitvMiniift to intestate*' t battel*, ami |mt1iuim wc may in our turn prohibit 
them troiu interfering in aotue eontroveraie*, uhieh on the eon linen I mat Im 
look til ujmiii a* niereU npiritual. In abort, the eommou law of Ku^laod i* ta« 
one unilorm mlo t«i determine tin* juri*di< tioii oi our eourtn: and. il any tri- 
bunal* wh:it*oe\er attempt In eXeeed the limit* *o prvaenUtl ihelu, the Witi^'t 
courts tii iiiiiiiiiou law may ami do prohibit them; and in muuv eaav* puutah 
their jud£e«.<''i 

IIumii^ premined thin p'lieral eaution, I proeceil now to rounder, 

1 Tin- wroiijpi or injuries i o^nmahle by the e« -eleniaMieal eourt* I mraa 
audi a* are offered to pmale jht-oii^ or individual*, 1 which an- eo^niuhlr by 
the eeele^iaMieal roiirt, ma |i»r relorinalioii o| the otlelider himaell or |*rtr 
ityunny. , pru **ilut* i/m/i.<r, a* i* the i-um* with im moralities in general, wbca 
tineoiineeted with private injuries, » hut fur the *ake of the party i/*/nr»./, U> 
•H81 lu: "* ( * " M " u "atiftai tii'ii ami redrew fur *the damage whiih he ha» •••» 
■* tamed. And the*e 1 »hall rv* 1 w -e under three general bead*; ot cauact 
pecuniary, eaunea ih.itnnwftuil, and rau*e» t*.*f*i military. 

1. IVi uitiary rn u«e«, en^m/able in tin* •••■« le*ia*tieul courta, art* audi aa ariat 
either Irom the withholding •■« « -leMastieal due*, or the doim; or iiefflec tiiij* •<«« 
•el relating \*» the i -hiin h, w hereby w»me damage aeeruew ti» the |ilaHitiff t 
tow an N nbtainin^ a nat^tat -tioii l*>r uhi« h he i-» |H*rmitted to institute a »uit m 
the spiritual eourt. 

The pniH ijial of theM* in the i»ubtnirtioti or withholding of tttks* fn»m th« 

Jianw'ti «>r \n-ar. whether the fnriio-r U« a i-ler^ytuati or a lay appropriate • 
iut herein a dif*tiiietiuu mti<*t U« taken: l«»r the eeelej»ia*»ti<al <-nurt** hatt h* 
iuri-ln tj'>n t#» try the rojht of tithes utile** U*tMt*eii spiritual |kt*«»ii%. •/ ft«t. 
in ordinar\ i;iw^ Utueeii spiritual men ami lay men. are only totoiii|«-I the 
payment of them, when the ri^ht i- not disputed, n By the statute, or rather 
writ, / o| . ir. um.*}i'ti .;.;./.'.«, -; it in deelarol that the court Christian t>hall b*4 

I* 11*1 llul i L r 1 • .*ti*rt »a. 4-W. 4# 

f -f.» .M.t. Wll r r ' *«, ti.rr«fi «. \Z\ 1 rr»» »«r SA 

(«> ,; I..4I tCf •«. .!!•• Hr. At* r Jmr\mi^**m •:, # 1 . K.t« I H. 4. •« t«lW« » 14* l« 

1 S-»\ in p rii ral. I -i, .\l«r tit ''•■urt* h> ♦ I.-*i.i-tj. .il. I». ait-l t»t SUttih-r . « *.»m I*t^. 
Prohilif.<-n . wht re •■■•■ *i wln-n ih«« • ■*» !• -tactual • mirt h.i* jtiri*«lieti«<n ami «^«-n ik4 
Hie •■»> lr-».*.i:,-.il «.>»jrt ha* iut )iiri»lt> ti«i|i •»\«r tru»t*. and tln*rrf..r»v nl^ff • |<«flf 
fU«*l a* a tru-ti*** m %» am *t«-l • >n a writ ■/. *''unrv ■• r; ■ -■ f . thriourt <«f Kllif • IWiwfc 
diM-li«ri:fl liiiu out !•( • u«tt-l\ I it A •' •fcV'i. 

.*Hiit» t-.r :. 'r«. i* * v I'.*"/ t«> tin- lhr«-** h«*.ni* »l--\i* « «>n«ider»*d. A« ffi tar*^ :a 

fnieral. •• •■ Hum. ^ • 1 I- !*• taiiidtfiii « "« -in l'»tf Pi"ti:r>iti«tii. •• 14. IWm* A*r. >Utv«krt. 
'. I". Mai k ••!! MaiiitT, ..J 4».4 \\t<i>i< Jin|.u!.i».' an i»l!«tn e nier«l\ #;•* '»^i ar** n-4 .a 
ihrtiiwUt- a* ti.-u.J 1« .i! U.« uitl* •- !-»U««w««l b> *|- ■ .al 'ialua^*-. mtvi the |*f*> *lix. l*-r^i 
rail ttliU iii*litnt«' a •u;t iii (l.< «|-:n*ual i^-nrt ntid tl.'-u^'i the lav* dt*eiHir $rm •■nt» ■ t 
tin* kind. \*l riilri ■•• I--r n,« n.»ult x%n-i iii;iin i* n»t «lefu.-«l. *J Phil |> ( a*r« p*' 
H*i^6 win. li uiipiiff an .'tl.ii. .■ iiM-r* \\ * . •« iui.it U- in « spiritual nmrt mav Im> |>uhaaa,«*i 
in that itmrt. a* «*11jii,: a j-r-n l.«r«-t»« . Auiill*rtr. t««tHHa|itr, wbore. Ac.; |«t il ta« 
W«»rd* «r«' fiij l«-*l «if)i liiht-r* i"f «>n< t» an *m iit.n at law wmibl he. a* eaiiiti^ a ~ nun 

a alu'if ami * thief. ti»>- * *..i-i...u •••urt ha* im j»ir.-li. ti««n. and a prohJmi«ci L*«. 

2 Kotl Mr -.'.»:. I >;.| !••« .. M--1 74 I II^v li- i. 4'^;. ;n n< >!••«. S» a »uit nr.M 
be in*:ituli-<l in tht *p:: .!nal •••ur! I"f a wrsIN u Site.. t«e«u-e any • Under of a |«-r«« 
r«*<|u. .-1 iiitu wr::.tiir. an I whi<li • an U- fit* «ul ;• « t ••! anv pn«*v««linf. i* actic»bal > <v 
indn -tal-le. i'l-ml. 71 lUe Ahr «'«-urt» \* • b-. ..»•:.. .»1. I». 1 hr |«»wer of the *rr&> 
aiaatnal e«.iirt i* <<>n titled n. ihf ihiln i.. n i«f |^ t am * ; • -i «.*» a» n»* and a«ai«l:n^ rxvU, 
an* I d-* n.»t t ■ & tend to the awaPbii^; aaina^.t t.» :i.» .ii^ur.-l |«*rt> 4 I'o. *«>». 2 laaA. 
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be prohibited from holding plea, " si rector petat versus parochianos oblationes et 
decimas debitas et consuetas :" so that if any dispute arises whether such tithes 
be due and accustomed, this cannot be determined in the ecclesiastical court, but 
before the king's court of the common law ; as such question affects the tem- 
poral inheritance, and the determination must bind the real property. But 
where the right does not come into question, but only the fact whether or no 
the tithes allowed to be due are really subtracted or withdrawn, this is a tran- 
sient personal injury, for which the remedy may properly be bad in the spiritual 
court ; viz., the recovery of the tithes, or their equivalent. By statute 2 & 3 
Edw. VI. c. 13, it is enacted, that if any person shall carry off his predial tithes 
(viz., of corn, hay, or the like) before the tenth part *is duly set forth, r *gg 
or agreement is made with the proprietor, or shall willingly withdraw L 
his tithes of the same, or shall stop or hinder the proprietor of the tithes, or his 
deputy, from viewing or carrying them away; such offender shall pay double the 
value of the tithes, with costs to be recovered before the ecclesiastical judge, ac- 
cording to the king's ecclesiastical laws. By a former clause of the same statute, 
the treble value of the tithes, so subtracted or withheld, may be sued for in the 
temporal courts, which is equivalent to the double value to be sued for in the 
ecclesiastical. For one may sue for and recover in the ecclesiastical courts the 
tithes themselves, or a recompense for them, by the antient law; to which the 
suit for the double value is superadded by the statute. But as no suit lay in the 
temporal courts for the subtraction of tithes themselves, therefore the statute 
gave a treble forfeiture, if sued for there; in order to make the course of justice 
uniform, by giving the same reparation in one court as in the other.(A)* How- 
ever, it now seldom happens that tithes are sued for at all in the spiritual court; 
for if the defendant pleads any custom, modus, composition, or other matter 
whereby the right of tithing is called in question, this takes it out of the juris- 
diction of the ecclesiastical judges : for the law will not suffer the existence of 
such a right to be decided by the sentence of any single, much less an eccle- 
siastical, judge ; without the verdict of a jury. But a more summary method 
than either of recovering small tithes under the value of 40s. is given by statute 
7 k 8 W. III. c. 6, by complaint to two justices of the peace; and, by another 
statute of the same year, c. 34, the same remedy is extended to all tithes with- 
held by Quakers under the value of ten pounds.' 

Another pecuniary injury, cognizable in the spiritual courts, is the non-pay- 
ment of other ecclesiastical dues to the clergy; as pensions, mortuaries, compo- 
sitions, offerings, and whatsoever falls under the denomination of surplice-fees, 
for marriages or other ministerial offices of the church : all which injuries are 
redressed by a decree for their actual *payment. Besides which, all r*Qn 
offerings, oblations, and obventions not exceeding the value of 40s. may *- 
be recovered in a summary way before two justices of the peace.(i) But care 
must be taken that these are real and not imaginary dues; for, if they be con- 

(*) 2 Inst 250. («) 8tat7 48W.HI.cfc 

* This statute enacts that every person shall justly divide, set out, yield, and pay all 
manner of predial tithes in such manner as they have been of right yielded and paid 
within forty years, or of right or custom ought to have been paid, oefore the making of 
that act, under the forfeiture of treble value of the tithes so carried away ; and in an 
action upon this statute, in which the declaration stated that the tithes were within 
forty years before the statute yielded and payable, and yielded and paid, it was held 
that evidence that the land had been, as far as any witness knew, in pasture, and that it 
was never known to pay in predial tithe, was not sufficient to defeat the action. The 
lame action might also be supported to recover tithes of lands enclosed out of wastes, 
which never paid tithes before. Mitchell vs. Walker, 5 T. R. 260. — Christian. 

•The 53 Geo. III. c. 127 extends the jurisdiction of the two justices to tithes, obla- 
tions, and compositions, of the value of 10/. ; and in respect of tithes and church-rates, 
due from Quakers, to 50/., see statute and proceedings, Burn, J., Tithes. The 54 Geo. 
III. c. 08 extends the same provisions to Ireland. — Chitty. 

It is hardly necessary to observe that the commutation of tithes, under the provisions 
of the statute 6 & 7 W. IV. c. 71 and numerous subsequent statutes, will eventually put 
an end to all suits for the subtraction of tithes. — Stewart. 
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trmry to the common law, a prohibition will imue oat of the t empor al room 
to Mop all aii it a concerning them. An when* a fee waa demanded by tac 
miruMcr of the fiarmh for tin* haptium of* a child, which wan administered ia 
another place ;<,/» t hi**. however authorised hy the canon, in contrary to cttmoMa 
right : lur of common right, no Uh* in due to the minister even lor performing 
ittch bram-hc* of hi* duty, ami it can only lie Hiipportcd by a apeeial ration rf I 
btit no custom can Mipiiort the demand of a tin* without liertorming them at 
ail. 

Vitrfrtn a)«o, act tied and acknowledged to l»e due to the officers of the eerl*. 
aiaMteal court*, a »tiit will lie therein: hut not if the rwht of the fee* t* at ail 
disputable; for then it miiM U* deride*] by the common faw.i/) It i» al«» aa*!, 
that if a curate he liceniM*d, and hi* imlary ap|N»iutcd by the hi*hon. and hr tv 
not paid, the curate ha* a reined v in the cecleMaalical court ;i mi nut. if hr I* 
Hot licvn»cd. or hath no i*uch Milan* np|N>iutcd. or hath made a »|iectal agrerw 
ment with the rector, he mu**t «uc for a wit i Mart ion at common law ;i a * either by 
proving *uch i*|mi ml agreement, or el**e by leaving it to a jury to give tlamag«*« 
upon a quantum mrnstt. that b*. in consideration of what he reasonably denrrrcd 
in nroiiortiou to the service |iertormed. 

('iidcr thi* heail of tiectiniary injuries may ahto be reduced the aeveral mat- 
tern of f»|Miliatii»n. dilapidation*, ami neglect of re ] miring the church and thing* 
thereunto Mongiiig; tor which a wit i«* fact ion may lie aued for in the rerto- 
aiawtM al i*«»iirt. 

Spoliation in an injury done by one clerk or inciirntient to another, in taking 
•911 tn< * ' ru * 1 ' 1 °' "^ beiietiee without any •right t hereunto, but under a a*** 
* temle«l title. It i* remedied by a decree lo account lor the profit* *o 
taken Thin injury, when the jt* jHiiromitu* or right of advowaon dote not 
come in debate, m cognizable in the spiritual court : an if a patron drat pr mat i 
A. to a U*iicfice ( who i« in-titiitcd and inducted thereto; and then. upon | -ret met 
of a vai-:i n v\\ t he Mm* |nttr*»ti pr«-«ciitrt li. to the name living, and he alao ofc> 
tain* iiiiiitutiou ami imiiietinn. Now, if the tact of the vacancy lie diapatcd. 
then, that clerk who i* kept out of the profit* of the living, whichever it br. 
may »«•• the other in the spiritual court for MHiliation, «ir taking the protfu of 
hi* U-netiVe. And it -hull then* be tried, whether the living were or were not 
vacant : u|miii winch the validity of the Mf-nfid clerk* pretention* tna*t *U- 
pend " Hut if the right ••!' patronage corner ut all into dispute, a* if on* 
patron presented A . ami another patron presented H.. there the eee|e»iaatara* 
e«iurt ha'h no •■•igniKim-e. i»n.\t.|. d the tithes -tied for amount to a fourth pan 
of th«- value tif the h\in^. ••tit t!>:i\ U* prohibited at the iiif-taficc ui the patron 
by the km'/* writ of • #. '•• »> »' y ■ Si al«o it a clerk, without any cobmr nf 
title. tj«t !•. :in<itli«T in.i'i h.- |-.ir-»»tiagc. On* injur}' tiiu«t be redrc«*ed la lb* 
teinjN.ral court* : f.*r it •!• |mu«1» upon | H » <|ih-tioii determinable by the *|»intaaA 
law. a« plurality of Uioto • «• i»r no piurahty, \acancy or no vacancy. |*at i« 
nier» 1\ a i i\ it itiiurx 

K«»r «/i 1^* t'tf* ■»»«. whii'li are a km-i of iMi-l«-.ia«*ti«-:il waMe. either v>4untark . 
by |»»i I liiiif ilnwii . *»r jM-rfiii-^ivi-. I«\ ^urb-niii; tin* chaticrl. |iarM»iiagr.hoa«r. aa«t 
otle-r buddings tl-rn-imlM U-lupginj. to «l«i:i\ ; an actional*" lien, either in in* 
npiritnal i-ourt by t>.« • :in- >n I.iw. nr in the ciiurt« of eomtii (> ii law.'^« ami it thm\ 
be brought b\ tht ».i. n-.*. .r a^.iin-t tin- pr« ■!« -•••-■ »r. ii li\ing. or. if dea»l, tLea 
agani**l hi* c\ei u!<ir* It i* aU't *.i:d \»» I e ginnl i uum- o| deprivation, if tl^ 
biiihop. par*M»u. \ n ar. «t .»!h.r *■* % i* -la-tn a! |mi*mi|i, dilap^late^ the Lud*iin^v or 
Mi-f i « ut* down tiiuUr griiw tii j mi the |. tT"im«Miv ot *lhe rhureh. unir«*» t'-f 
"J in-cc»4arv repair** • and that n writ *<t |>r*ihibtti>iii will bImi lie agataftt 
him in the court** ••! « -ft .»■--• . !.i« • Hy -rn?'.*.- l:t Kli/. c lo, if any •ptnioji. 
per*'»n luakei o\er «»r a!:« :..i*« - !.■■» ^■•"••U wit!» :r.t» n # !•» defeat hi» »u«t^e* , **wifH cf 

I ••[% VI 9 • Mm,;- U V *.. 13 %*W ! «. < Jp^f &m I 

* II- a .4 !.«<! R.«a 4> . 5 •' I * C I )■ II ' . t \ * *■ 

■ i 1 \-««r l*v • • 'f .'.I * !*• **- 

i* i t«i«. i«i u«. «vj» -i •* .' r 'Y **• •*<*4k aa 

■ • 1 lr-m ' - -I ..•■■ : • 11- U H*y> X* 
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their remedy for dilapidations, the successor shall have such remedy against 
the alienee, in the ecclesiastical court, as if he were the executor of his prede- 
cessor. And by statute 14 Eliz. c. 11, all money recovered for dilapidations 
shall within^ two years be employed upon the buildings in respect whereof it 
was recovered, on penalty of forfeiting double the value to the crown. 

As to the neglect of reparations of the church, churchyard, and the like, the 
spiritual court has undoubted cognizance thereof ;(t) and a suit may be brought 
therein for non-payment of a rate made by the church-wardens for that purpose. 
And these are the principal pecuniary injuries, which are cognizable, or for 
which suits may be instituted, in ecclesiastical courts. 

2. Matrimonial causes, or injuries respecting the rights of marriage, arc 
another, and a much more undisturbed, branch of the ecclesiastical jurisdiction 
Though if we consider marriages in the light of mere civil contracts, they dt 
aot seem to be properly of spiritual cognizance.(u) But the Romanists having 
very early converted this contract into a holy sacramental ordinance, the 
church of course took it under' her protection, upon the division of the two 
jurisdictions. And in the hands of such able politicians, it soon became an 
fcngine of great importance to the papal scheme of a universal monarchy over 
Christendom. The numberless canonical impediments that were invented, and 
occasionally dispensed with, by the holy see, not only enriched the coffers of 
the church, but gave it avast ascendant over princes of all denominations; 
whose marriages were sanctified or reprobated, their issue legitimated or bas- 
tardized, and the succession to their thrones established or rendered precarious, 
according *to the humour or interest of the reigning pontiff: besides a r*go 
thousand nice and difficult scruples, with which the clergy of those ages *• 
puzzled the understandings, and loaded the consciences of the inferior orders of 
the laity ; and which could only be unravelled and removed by these their 
spiritual guides. Yet, abstracted from this universal influence, which affords 
so good a reason for their conduct, one might otherwise be led to wonder that 
the same authority, which enjoined the strictest celibacy to the priesthood. 
should think them the proper judges in causes between man and wife. These 
causes indeed, partly from the nature of the injuries complained of, and partly 
from the clerical method of treating them,(r) soon became too gross for the 
modesty of a lay tribunal. And causes matrimonial are now so peculiarly eccle- 
siastical that the temporal courts will never interfere in controversies of this 
kind, unless in some particular cases. As if the spiritual court do proceed to 
call a marriage in question after the death of either of the parties ; this the 
courts of common law will prohibit, because it tends to bastardize and disinherit 
the issue ; who cannot so well defend the marriage, as the parties themselves, 
when both of them living, might have done.(w) 

Of matrimonial causes, one of the first and principal is, 1. Causa jactitation's 
Matrimonii ; when one of the parties boasts 4 or gives out that he or 6he is 
married to the other, whereby a common reputation of their matrimony may 
ensue. On this ground the party injured may libel the other in the spiritual 
court ; and, unless the defendant undertakes and makes out a proof of the actual 
marriage, he or she is enjoined perpetual silence upon that head ; which is the 
only remedy the ecclesiastical courts can give for this injury.' 2. Another 

(*) O i rcum*pfcU agatis. 6 Rep. 66. lnnguage are those written by the. popish clergy on the 

(•) Warb. Alliance, 173. subject* of matrimony and dirorce. 

<*) Some of the kafmreat books that are extant f» any (»)ln»t.ttU. 

4 But the boasting must be malicious; for where lord Hawke had permitted the party 
to assume herself to be lady Hawke in his presence and had introduced and acknow- 
ledged her to be clothed with that character, the court dismissed the suit. Lord Hawke 
w. Corn, 2 Dr. Hagg. 220.—Cbi»ty. 

1 It is not enough for the maintenance of this suit that one party falsely "boasts or 
gives out that he or she is married to the other :" the boasting must be malicious as well 
as false. In the case of Lord Hawke vs. Corri, the learned judge, in stating the defences 
which may be made to such a suit, says, " A third defence of more rare occurrence is that 
though no marriage has passed, yet the pretension was fully authorized by the complain- 
ant ; and therefore, though the representation is false, yet it is not malicious, and cannot 
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H|it'«-i«* «•!* in:«t mil' »fi-:il ■ -iiiim— «:••*. when a parly •■••iilr:ii , tr-l In nn«»thrr * -«.■;.•••■ 

■ •nil in f hi ii » !•■- ia-' it :i. • ■• ii ■ f mpi'l ;i i t-li'lirats'iii it| tin* luarn.i^i ; -• 

Hiliiin • i>t —ii- I ■ • ■ ■■.: r.i» t . i it if i- l>r:tiii ti ••! ■ :iu»t t I- n«»u « n t nil •..■ ••.*, ■ -. 
9i .. I In- :f I I- if pn '.•■!. i hi: ■ i;ii. ■!•■•»! ih«- in:irri:iL'< *•■ -•'• •■•■•• II *• ■• ■ » 

' • -ii:n t-. ih.it l«-r »in- I'M ir.- ii'i -Mil -hail l-r lia>l in any i-n Ifia»!i« .t. ■ ■ — 
In «tiiiip<i .1 i in l-r.it «ii "I in. ii r\i\j»- "i t.in. ,.il.A>,t. |tir *ir iH'i-au**" ••! .»? \ 
fr. !■'«»! iit.i I ri in* -ti \ w ii.il-" \ . ■•■ .. 1'lu- ••■i:t I'T i» *t*tu f ' /i ■•' ■ '§iju.;»tl r--. '• ■• • .^ •» 
itii"fi'i r ■»•,■« i ;. • ..j ii. .iti n. ••i.i. ii » .i'i-t - ut.iilt i- l-r-' i^'lil u lii-ni'\i r < '-.r • - 
!iii«i>aii*l '-r \\ i|i- i-^'ii.i!\ ■•! 1 1 ■•- imiii-\ •«! -nit ra» li^n. "<r h* •■■» •»f|iurati t.-- •:. •»- 
i»l Li r \\ : ? 1 1 • > 1 1 f a ii. \ — i . lit • in* i-« .i - • ■ 1 1 . in w It n 1 1 i .!*•■ I In- • 1 1 !t -*iaM i« a I rir .-;.• • 

\Kiii • "inp. i tic in t i ■•■ji-ii.it aj:iiii. il • .:lnr pari* U'Wi-ak ••■■*..? ' 

ili-iri- it. i ■ ■lit r.ir\ !'• M.. ;n< .inaTimi ••! tin ..lln-r I /».r. .»-...■ ni"»*« ■■! •• t • .' 
mi> I I lii .r -i-Vi r.ii - 1 - — f : i ■ - I i-in-. w ■• I r«-.if •-•! :il larjr in a I'»iiin-r l-H.k,. .••» •*•••• 
thi.|i.ij-lii\ iii:irniiinn,.ii. .ih'l i .i_'tn/.il'li- l»\ I In- !• • l« -::i"tn al JU'i^f l! .' •• 
rniin- imppipt r I i.n-u^ii -■■tin- -up« i \ ■■■!:• nt • aiiM- ai i*ihi: » ' /■•■■f / ■* f . i' a' '•'• 
piirt'.i- olfiici i '.•- l'i_« ',.• i ;tn\ !■■!»_'» r. a- t l.rmi^li n,N»liTaMi- iti.i r* * a :<-. 
t«rv. ii |n rpi-'u.ii -it—-- • — •- . an-I lli-- hki- .' ll.i- iiniit i.« -- nr inat*i.:i* ; * • ■ 
luarria^i' -tali- in:i\ !■•■ I . — ■ l» • - I ii|h.h a- an injur* t<> ti,.- -ulli-riii^ pnr?* . ai.-l :■»• 
tin* tin* •« • l« -:.!-!■ .il l.iu .fliii.Fii-r«r- tin- ii ?im-«I\ »i| **-parati<*ii. **r a •'. \ ■ •* * 
ffn *•.■ i/ ."-■ Hut if il,i i .i-i-i i- \ :-ii-i| pri\ i«»u- in tin iiiamai:i-. ai.«l •*.!••.* • 
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ture,(y) may seem at first view a little oddly ranked among matters of a spiritual 
cognisance. And indeed (as was in some degree observed in a former book,)(2) 
they were originally cognizable in the king^s courts of common law, viz., the 
county-courts \ (a) and afterwards transferred to the jurisdiction of the church, 
by the favour of the crown, as a natural consequence of granting to the bishops 
the administration of intestates' effects. 

(V) Wartmrt AlUaoca, 173. (•) Book H. ch. 82. («) Hickw's Dineti. BpUMar. p. 8, 58. 



the testament, the execution of trusts is never refused by courts of equity. 1 P. Wms. 
644, 575. These courts, indeed, in some other instances which frequently occur upon 
the present subject, exercise a jurisdiction in exclusion of the ecclesiastical, inasmuch 
as the relief given by the former is more efficient than that administered by the latter. 
One of these cases happens when a husband endeavours to obtain payment of his wife's 
legacy: equity will oblige him to make a proper settlement upon her, before a decree 
irfll be made for payment of the money to him ; but this the ecclesiastical court cannot 
io: therefore, if the baron libel in that court for his wife's legacy, the court of chancery 
will grant an injunction to stay proceedings in it, he not having made any settlement or 

revision for her. 1 Dick. Rep. 373. Also 1 Atk. 491, 516. 2 Atk. 420. Prec. Cha. 548, 
P. Another of those instances occurs when legacies are given to infants; for equity 
will protect their interests, and give proper directions for securing and improving the 
fund for their benefit, which could' not be effected in the ecclesiastical court. 1 Vern. 26. 
It has been already observed that the probate of wills belongs exclusively to the eccle- 
siastical court, except in the instance above adduced ; whence it follows that, if a probate 
has been granted of a will obtained by fraud, the ecclesiastical court alone can revoke 
it, (2 Vern. 8. 1 P. Wms. 388;) and a person cannot be convicted of forging a will of a 
deceased person of personal property until the probate thereof has been sealed by the 
ecclesiastical court. 3 T. R. 127. 

Although a court of equity cannot set aside a will of personal estate the probate of 
which has been obtained from the spiritual court, yet the court will interfere when a 
probate has been granted by the fraud of the person obtaining it, and either convert the 
wrong-doer into a trustee, in respect of such probate, or oblige him to consent to a repeal 
or revocation of it in the court from which it was granted. 1 Ves. 119, 284, 287. A 
court of equity will also interfere and prevent a person from taking an undue advantage 
by contesting the validity of a probate, when such person has acted under it and admitted 
fads material to its validity. 1 Atk. 628. 

The jurisdiction of the ecclesiastical courts is confined to testaments merely, or, in 
other words, to dispositions of personalty : if, therefore, real estate be the subject of a 
devise to be sold for payment of debts or portions, these courts cannot hold plea in 
relation to such bequests, but the proper forum is a court of equity. • Dyer, 151, b. 
Palm. 120, 8. P. But the ecclesiastical courts' jurisdiction may extend to affect interests 
arising out of real property, when those interests are less than freehold, as in devises 
of terms for years, or of rents payable out of them; for such dispositions relate to chattels 
real only. 2 Keb. 8. Cro. J. 279. Buls. 153. If a legatee alter the nature of his demand, 
and change it into a debt or duty, as by accepting a bond from the executor for payment 
of the legacy, it seems that the effect of the transaction will be either to deprive the 
ecclesiastical court of its jurisdiction, or to give an option to the person entitled, to sue 
in that or in a temporal court, at his discretion. 2 Roll. R. 160. Yelv. 39. 8 Mod. 327. 

Cases have occurred in which courts of common law have assumed jurisdiction of testa- 
mentary matters, and permitted actions to be instituted for the recovery of legacies, 
upon proof of an express assumpsit or undertaking by the executor to pay them. Sid. 45. 
11 Mod. 91. Ventr. 120. 2 Lev. 3. Cowp. 284. But it seems to be the opinion of 
modern judges that this jurisdiction extends to cases of specific legacies only; for when 
the executor assents to those bequests, the legal interests vest in the legatees, which 
enable them to enforce their rights at law. 3 East, R. 120. It seems to be the better 
opinion that when the legacy is not specific, but merely a gift out of the general assets, 
and particularly when a married woman is the legatee, a court of common law will not en- 
tertain jurisdiction to compel payment of such a legacy, upon the ground that a court 
of common law is, from its rules, incompetent to administer that complete justice to the 
parties which courts of equity have the power, and are in the constant habit, of doing. 
5 Term Rep. K. B. 690. 7 T. R. 667. 2 P. Wms. 641. Peake's C. N. P. 73. There is 
one case in the books where the declaration states that, in consideration of a forbearance 
by the plaintiff to sue, the executor promised to pay the legacy, and the court held that 
the action might be maintained; but the circumstance of that action being brought on a 
promise, in consideration of forbearance, shows that it was understood that the bare 
possession of assets was not alone sufficient. 5 T. R. 693. 2 Lev. 3. But it has been 
suggested that it should seem that upon an express promise and admission of assets an 
executor may be sued. 2 Saund. by Patteson, 137, note a. — Ch itty. 
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we may probably conjecture, was the era referred to by Stratford and Othobon, 
when the king, by the advice of the prelates and with the consent of his barons, 
invested the church with this privilege. And accordingly in king Stephen's 
charter it is provided that the goods of an intestate ecclesiastic shall be dis- 
tributed pro salute animas ejus, ecclesice consilio;(o) which latter words are equi- 
valent to per visum ecclesiae in the great charter of king John before mentioned. 
And the Danes and Swedes (who received the rudiments of Christianity and 
ecclesiastical discipline from England about the beginning of the twejfth cen- 
tury) have thence also adopted the spiritual cognizance of intestacies, testaments, 
ind legacies/ />) 

This jurisdiction, we have seen, is principally exercised with us in the con- 
sistory courts of every diocesan *bishop, and in the prerogative court of r*Qrf 
the metropolitan, originally ; and in the arches court and court of delegates *- 
by way or appeal. It is divisible into three branches; the probate of wills, the 
granting of administrations, and the suing for legacies. The two former of 
which, when no opposition is made, are granted merely ex officio et debit o justitice, 
and are then the object of what is called the voluntary, and not the contentious, 
jurisdiction. But when a caveat is entered against proving the will or granting 
administration, and a suit thereupon follows to determine either the validity of 
the testament, or who hath a right to administer ; this claim and obstruction by 
the adverse party are an injury to the party entitled, and as such are remedied 

S r the sentence of the spiritual court, either by establishing the will or granting 
e administration. Subtraction, the withholding or detaining of legacies, is 
also still more apparently injurious, by depriving the legatees of that right with 
which the laws of the land and the will of the deceased have invested them: 
and therefore, as a consequential part of testamentary jurisdiction, the spiritual 
court administers redress herein, oy compelling the executor to pay them. But 
in this last case the courts of equity exercise a concurrent jurisdiction with the 
ecclesiastical courts, as incident to some other species of relief prayed by the 
complainant; as to compel the executor to account for the testator's effects, or 
assent to the legacy, or the like. For, as it is beneath the dignity of the king's 
courts to be merely ancillary to other inferior jurisdictions, the cause, when once 
brought there, receives there also its full determination. 9 

These are the principal injuries for which the party grieved either must, or 
may, seek his remedy in the spiritual courts. But before I entirely dismiss this 
bead, it may not be improper to add a short word concerning the method of pro- 
ceeding in these tribunals, with regard to the redress of injuries. 

It must (in the first place) be acknowledged, to the honour of the spiritual 
courts, that though they continue to this *day to decide many questions r *gg 
which are properly of temporal cognizance, yet justice is in general so L 
ably and impartially administered in those tribunals (especially of the superior 

(•) Lord LytUet. Hen. II. rul. i. 636. Heurao ad GuL (P) Stiernhook, dt jure Sueon. 1 . 8, c 8. 

N*mkr. 711. 

• No Action at law can be maintained against an executor for a legacy where there is 
no farther proof of his assent to the legacy than what the law can infer from an acknow- 
ledgment by him of assets sufficient to pay it. Convenience is much in favour of this 
rule, because, if the person who was legally entitled could recover at law, he would do so 
absolutely and for his own use ; and though the legacy might have been intended for the 
benefit of another, a court of law would have no means of compelling the legatee so to 
apply it, as in the case of a legacy to the wife, which would become the husband's abso- 
lutely : and the court of law could not oblige him, as a court of equity now will, to make 
provision for his wife out of it. Deeks vs. Strutt, 5 T. R. 690. But where the executor 
admits assets and expressly promises to pay in the case of a pecuniary legacy, or where 
the legacy being specific he agents to it, such promise and assent vest the property in 
the legatee, and he may maintain an action against the executor. Atkins vs. Hill, Cowp. 
2K4. Lord Say and Sele vs. Guy, 3 E. R. 120. 

It is omitted to be observed in the text that causes of defamation are within the juris- 
diction of the ecclesiastical court. Suits of this kind are entertained for the use of words 
which, not importing or producing any temporal danger or loss, are not actionable in 
the court** of common law; and the use of them is punished by penance with or without 
cost*, at tne discretion of the court. — Coleridge. 
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eluded, they are referred to the consideration, not of a jury, but of a single judge ; 
who takes information by hearing advocates on both sides, and thereupon forms his 
interlocutory decree or definitive sentence at his own discretion : from which there 
generally lies an appeal, in the several stages mentioned in a former chapter ;(t) 
though if the same be not appealed from in fifteen days, it is final by the statute 
25 Hen. VIII. c. 19. 

But the point in which these jurisdictions are the most defective, is that of 
enforcing their sentences when pronounced; for which they have no other pro- 
cess but that of excommunication ; which is described(u) to be twofold; the less, 
and the greater, excommunication. The less is an ecclesiastical censure, ex- 
cluding the party from the participation of the sacraments; the greater proceeds 
further, and excludes him not only from these, but also from the company of 
ail Christians. But, if the judge of any spiritual court excommunicates a man 
for a cause of which he hath not the legal cognizance, the party may have an 
action against him at common law, and he is also liable to be indicted at the 
suit of the king.(t0) 10 

Heavy as the penalty of excommunication is, considered in a serious light, 
there are, notwithstanding, many obstinate or profligate men, who would despise 
Che brutum fulmen of mere ecclesiastical censures, especially when pronounced 
by a petty surrogate in the country, for railing or contumelious words, for non- 
payment of fees, or costs, or for other trivial causes. The common law there- 
fore compassionately steps in to *the aid of the ecclesiastical jurisdiction, r*i aq 
and kindly lends a supporting hand to an otherwise tottering authority. *■ ~* 
Imitating herein the policy of our British ancestors, among whom, according to 
C®sar,(x) whoever were interdicted by the Druids from their sacrifices, "in 
numero impiorum ac sceleratorum habentur : ab iis omnes decedunt, aditum eorum 
sermonemque defugiunt, ne quid ex contagione incommodi accipiant : neque iis peten- 
tibus jus redditur, neque honos ullus communicatur." And so with us by the com- 
mon law an excommunicated person is disabled to do any act that is required 
to be done by one that is probus et legalis homo. He cannot serve upon juries, 
cannot be a witness in any court, and, which is the worst of all, cannot bring an 
action, either real or personal, to recover lands or money due to him.(y) Nor 
is this the whole : for if, within forty days after the sentence has been published 
in the church, the offender does not submit and abide by the sentence of the 
spiritual court, the bishop may certify such contempt to the king in chancery. 
Upon which there issues out a writ to the sheriff of the county, called, from the 
bishop's certificates, a significavit ; or, from its effects, a writ de excommunicato 
capiendo : and the sheriff shall thereupon take the offender, and imprison him 
in the county gaol, till he is reconciled to the church, and such reconciliation 
certified by the bishop ; under which another writ, de excommunicato deliberando, 
issues out of chancery to deliver and release him.(z) This process seems founded 
on the charter of separation (so often referred to) of \Villiam the Conqueror. 
" Si aliquis per superbiam elatus ad justitiam episcopalem venire noluerit, vocetur 
semelj secundo, et tertio : quod si nee ad emendationem venerit, excommuniceter ; et, si 
opus fuerit, ad hoc vindicandum fortitudo et justitia regis sive vicecomitis adhibeatur. 
And in case of subtraction of tithes, a more summary and expeditious assistance 

(•) Ch. ft. (*) Df Mlo Gall. L <J. 

(«) Co Litt. 133. (V) Litt. J 201 . 

(») 2 Inst. <W3. {•) F. X. B. 62. 

"The recent act, 53 Geo. III. c. 127, prohibits excommunication and the writ de excom- 
municato capiendo as a mode of enforcing performance or obedience to ecclesiastical orders 
and decrees ; and, instead of the sentence of excommunication in those cases, the court 
is to pronounce the defendant contumacious, and the ecclesiastical judge is to send his 
toinifinji-it in the prescribed form to the chancery, from which a writ de contumace capiendo 
is to i*-*ue in the prescribed form, and which is to have the same force as the ancient 
writ. There is a similar act as to Ireland, 54 Geo. III. c. 68. In other cases not of 
disobedience to the orders and decrees of the court, there may be excommunication, 
and a writ de excommunicato capiendo, as heretofore. Iu the proceedings under this statute, 
it must clearly appear that the ecclesiastical court had jurisdiction, and that the form 
of proceedings has been duly observed. 5 Bar. & Aid. 791. 3 Dowl. & R. 570, ante, 87, 
note 1.— Ciiittit. 
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court of chivalry can at most only order reparation in point of honour ; as, to 
compel the defendant mendacium sibi ipsi impbnere, or to take the lie that he has 
given upon himself, or to make such other submission as the laws of honour 
may require.(rf) Neither can this court, as to the point of reparation in honour, 
hold plea of any such word or thing wherein the party is relievable by the 
courts of common law. As if a man gives another a blow, or calls hiin thief or 
murderer; for in both these cases the common law has pointed out his proper 
remedy by action. 

♦As to the other point of its civil jurisdiction, the redressing of en- r*i05 
croach orients and usurpations in matters of heraldry and coat-armour : ■■ 
it is the business of this court, according to Sir Matthew Hale, to adjust the 
right of armorial ensigns, bearings, crests, supporters, pennons, &c; and also 
rights of place or precedence, where the king's patent or act of parliament 
(which cannot be overruled by this court) have not already determined it. 

The proceedings in this court are by petition, in a summary way; and the 
trial not by a jury of twelve men, but by witnesses, or by combat.(e) But as it 
cannot imprison, not being a court of record, and as by the resolutions of the 
superior courts it is now confined to so narrow and restrained a jurisdiction, it 
has fallen into contempt and disuse. The marshalling of coat-armour, which 
was formerly the pride and study of all the best families in the kingdom, is now 
greatly disregarded; and has fallen into the hands of certain officers and attend- 
ants upon this court, called heralds, who consider it only as a matter of lucre, 
and not of justice : whereby such falsity and confusion have crept into their 
records, (which ought to be the standing evidence of families, descents, and coat- 
armour,) that, though formerly some credit has been paid to their testimony, 
now even their common seal will not be received as evidence in any court of 
justice in the kingdom.(/) But their original visitation books, compiled when 
progresses were solemnly and regularly made into every part of the kingdom, 
to inquire into the state of families, and to register such marriages and descents 
as were verified to them upon oath, are allowed to be good evidence of pedi- 
grees.^) And it is much to be wished, that this practice of visitation at certain 
periods were revived ; for the failure of inquisitions post mortem, by the abolition 
of military tenures, combined with the negligence of the heralds in omitting 
their usual progresses, has rendered the proof of a modern descent, *for r *-iqq 
the recovery of an estate or succession to a title of honour, more difficult ■■ 
than that of an antient. This will be indeed remedied for the future, with 
respect to claims of peerage, by a late standing ordor(A) of the house of lords; 
directing the heralds to take exact accounts, and preserve regular entries, of all 
peers and peeresses of England, and their respective descendants ; and that an 
exact pedigree of each peer and his family shall, on the day of his first admis- 
sion, be delivered to the house by garter the principal king-at-arms. But the 
general inconvenience, affecting more private successions, still continues without 
a remedy. 

III. Injuries cognizable by the courts maritime, or admiralty courts, are the 
next object of our inquiries. These courts have jurisdiction and power to try 
and determine all maritime causes; or such injuries which, though they are in 
their nature of common-law cognizance, yet being committed on the high seas, 
out of the reach of our ordinary courts of justice, are therefore to be remedied 
in a peculiar court of their own. All admiralty causes must be therefore causes 
arising wholly upon the sea, and not within the precincts of any county. (i) w 
For the statute 13 Ric. II. c. 5 directs that the admiral and his deputy shall not 
meddle with any thing, but only things done upon the sea ; and the statute 15 
Ric. II. c. 3 declares that the court of the admiral hath no manner of cognizance 
of any contract, or of any other thing, done within the body of any county, 

(*) 1 Roll. Abr. 128. (0) Comb. 63. 

(•) Co. Litt. -Ml. (*) 11 May, 1767. 

1/) 2 Koll. Abr. 686. 2 Jon. 224. (<; Co. Litt. 260. Hob. 79. 

u See much learning respecting the jurisdiction of the court of admiralty in the case 
of Le t^-aux vs. Eden, Doug. 072.—-Christian. 
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And also, as the courts of common law have obtained a concurrent jurisdiction 
with the court of chivalry with regard to foreign contracts, by supposing them 
made in England; so it is no uncommon thing for a plaintiff to feign that a 
contract, really made at sea, was made at the royal exchange, or other inland 
place, in order to draw the cognizance of the suit from the courts of admiralty 
to those of. Westminster hall.(/>) This the civilians exclaim against loudly, as 
inequitable and absurd ; and Sir Thomas Ridley(#) hath very gravely proved it 
to be impossible for the ship in which such cause of action arises to be really 
at the royal exchange in Corn hill. But our lawyers justify this fiction, by 
alleging (as before) that the locality of such contracts is not at all essential to 
the merits of them ; and that learned civilian himself seems to have forgotten 
how much such fictions are adopted and encouraged in the Koman law : that a 
son killed in battle is supposed to live forever for the benefit of his parents ;(r) 
and that, by the fiction of postliminium and the lex Cornelia, captives, when 
freed from bondage, were held to have never been prisoners,(«) and such as died 
in captivity were supposed to have died in their own country. (t) 

* Where the admiral's court hath no original jurisdiction of the cause, r*ino 
though there should arise in it a question that is proper for the cogni- *- 
sance of that court, yet that doth not alter nor take away the exclusive juris- 
diction of the common law.(w) And so, vice versa, if it hath jurisdiction of the 
original, it hath also jurisdiction of all consequential questions, though properly 
determinable at common law.(t?) Wherefore, among other reasons, a suit for 
beaconage of a beacon standing on a rock in the sea may be brought in the 
court of admiralty, the admiral having an original jurisdiction over beacons.(u?) 
In case of prizes also in time of war, between our own nation and another, 
or between two other nations, which are taken at sea, and brought into our 

(r) 4 Inst. 1S4. («) Ff. 49, 15, 18. 

(t) View of the CItU Law, b. 111. p. 1, \ 3. («) Comb. 402. 

(') In*. 1, tit. 25. (•) 13 Rep. 53. 2 Lot. 25. Hardr. 183. 

(•) Ff. 49, 15, 12, { 6. (») 1 Sid. 158. 

cases, the right of a common-law remedy where the common law is competent to give it. 
Act Sept. 24, 1789, 1 Story's Laws, 56. Act of June 5, 1794, 1 Story'B Laws, 353. Sea- 
men's wage* are there also recoverable; and a summary method of compelling payment, 
by application to the district judge, or, in case of his residence being more than three 
miles from the place, or of his absence, to any judge or justice of the peace, is given by 
the act for the government of seamen in the merchants' service; saving to them the 
right of maintaining an action at common law. Act of July 20, 1790, 1 Story's Laws, 
105. 

It was at first questioned whether the district courts had jurisdiction under the act 
of Congress as prize courts, in virtue of the clause vesting in them all civil causes of 
admiralty jurisdiction. The Supreme Court of the United States settled this question 
by deciding that the district courts of the United States possessed all the powers of 
courts of admiralty, whether considered as instance or as prize courts. Glass vs. The 
Sloop Betsy, 3 Dallas, 6. 

In regard to the powers of the district courts as instance courts, it seems to be settled 
that the federal courts, as courts of admiralty, can only exercise such criminal juris- 
diction as is expressly conferred upon them by acts of Congress. United States vs. 
Hudson & Goodwin, 7 Cranch, 32. United States vs. Coolidge, 1 Wheaton, 415. The 
Judiciary Act of 1789 provides that the trial of all issues in fact in the district courts, in 
all causes except civil causes of admiralty and maritime jurisdiction, shall be by jury. 

In regard to the extent of the powers of the district courts in civil causes of admiralty 
jurisdiction, it was held, in De Lovio vs. Boit and others, 2 Gallison, 398, that the admi- 
ralty has jurisdiction over all maritime contracts, wheresoever the same may be made or 
executed, and whatever may be the form of the stipulations ; that it has also jurisdiction 
over ail torts and injuries committed upon the high seas and in ports or harbours within 
the ebb and flow of the tide; and that the like causes are within the jurisdiction of the 
district courts of the United States, by virtue of the delegation of authority in all civil causes 
of admiralty and maritime jurisdiction. The doctrines of this case have been denied, 
and the question has been much discussed in subsequent cases. Ramsay vs. Allegre, 12 
Wheat. 038. Bains vs. The Schooner James and Catherine, Baldwin, 544. Waring vs. 
Clarke, 5 Howard, 441. New Jersey Steam. Nav. Co. vs. Merchants' Bank, 6 ibid. 344. 
Cutler vs. Rae, 7 ibid. 729. United States vs. The New Bedford Bridge, 1 Wood and 
Minot, 401. — Sharswood. 
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quently by arrest of the defendant's person ;(*) and thev also take recu tiizancos 
or stipulations of certain fidejussors in the nature of bail,(a) and in case of de- 
fault may ^imprison both them and their principal. (b) They may also rainy 
fine and imprison for a contempt in the face of the court. (c) And all *- 
this is supported by immemorial usage, grounded on the necessity of sup- 
porting a jurisdiction so extensive ;(d) though opposite to the usual doctrines 
of the common law : these being no courts of record, because in general their 
process is much conformed to that of the civil law.(tf) 

IV. I am next to consider such injuries as are cognizable by the courts of 
the common law. And herein I shall for the present only remark, that all 
possible injuries whatsoever that did not fall within the exclusive cognizance of 
either the ecclesiastical, military, or maritime tribunals, are, for that very rea- 
son, within the cognizance of the common-law courts of justice. For it is a 
settled and invariable principle in the laws of England, that every right when 
withheld must have a remedy, and every injury its proper redress. The defi- 
nition and explication of these numerous injuries, and their respective legal 
remedies, will employ our attention for many subsequent chapters. But before 
we conclude the present, I shall just mention two species of injuries, which will 
properly fall now within our immediate consideration : and which are, either 
when justice is delayed by an inferior court which has proper cognizance of the 
cause; or, when such inferior court takes upon itself to examine a cause and 
decide the merits without a legal authority. 

1. The first of these injuries, refusal or neglect of justice, is remedied either 
by writ of procedendo, or of mandamus. A writ of procedendo ad judicium issues 
out of the court of chancery, where judges of any subordinate court do delay 
the parties; for that they will not give judgment either on the one side or the 
other, when they ought so to do. In this case a writ of procedendo shall be 
awarded, commanding them in the king's name to proceed to judgment; but 
without specifying any particular judgment, for that (if erroneous) may 
♦be set aside in the course of appeal, or oy writ of error or false judg- r *i in 
ment : and upon further neglect or refusal, the judges of the inferior *■ 
court may be punished for their contempt by writ of attachment returnable in 
the king's bench of common pleas.(/) 

A writ of mandamus is, in general, a command issuing in the king's name 
from the court of king's bench, and directed to any person, corporation, or 
inferior court of judicature within the king's dominions, requiring them to do 
some particular thing therein specified, which appertains to their office and duty, 
and which the court of king's oench has previously determined, or at least sup- 
poses, to be consonant to right and justice. It is a high prerogative writ, of a 
most extensively remedial nature ; and may be issued in some cases where the 
injured party has also another more tedious method of redress, as in the case 
of admission or restitution of an office ;" but it issues in all cases where the 

(■) Cterke prax. cur. adm. 1 13. (•) 1 Ventr. 1 . 

(•) ibid. \ 11. 1 Roll. Abr. 631. Raym. 78. Lord Raym. (f) 1 Keb. 562. 

l»i (•) Bro. Abr. tit Error, 177. 

(») 1 Roll. Abr. 631. Godb. 193, 280. (/) F. N. B. 163, 164, 240. 

14 Supposing the injured party to have a complete and specific redress by suit at law, 
it is conceived that the circumstance of its being a more tedious method will not be 
sufficient to warrant the court in granting a mandamus. But where the remedy is inade- 
quate, the writ may issue. Thus, where a party refuses to do some act which by law he 
ought to do, and the nonfeasance of which is injurious to the public, though this be an 
indictable offence, that will not prevent the issuing of a mandamus, for the indictment 
will not directly compel the performance of the act: the offender may be fined or im- 
prisoned, but if he be obstinate, the party injured has no complete remedy. Rex vs. 
Severn and Wye Railroad Company, 2 B. A A. 646. Neither does the instance put of an 
admission to an office seem to be in point ; for though a mandamus will undoubtedly lie 
for such a purpose, yet it does lie specifically, because the party without it would have 
no legal remedy by action. It is proper also to add another qualification. If the right 
in dispute be strictly and wholly private, the court will not interfere: a mandamus is pro- 
perly a writ to compel the performance of public, or at least official, duties ; and there- 
fore the court, considering the Bank of England as a mere corporation of private traders, 
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2. The other injury, which is that of encroachment of jurisdiction, or calling 
one coram non judice, to answer in a court that has no legal cognizance of the 
cause, is also a grievance for which the common law has provided a remedy by 
the writ of prohibition. 

*A prohibition is a writ issuing properly only out of the court of king's r *\\o 
bench, being the king's prerogative writ; but, for the furtherance of *• 
justice, it may now also be had in some cases out of the court of chancery,(A) 
common pleas,(i) or exchequer ;(k) directed to the judge and parties of a suit 
in any inferior court, commanding them to cease from the prosecution thereof, 
upon a suggestion that either the cause originally, or some collateral matter 
arising therein, does not belong to that jurisdiction, but to the cognizance of 
some other court. This writ may issue either to inferior courts of common law; 
as, to the courts of the counties palatine or principality of Wales, if they hold 
plea of land or other matters not lying within their respective franchises ;(J) to 
the county -courts or courts-baron, where they attempt to hold plea of any matter 
of the value of forty shillings :(m) or it may be directed to the courts Christian, 
the university courts, the court of chivalry, or the court of admiralty, where 
they concern themselves with any matter not within their jurisdiction ; as if 
the first should attempt to try the validity of a custom pleaded, or the latter a 
contract made or to be executed withiu this kingdom. Or if, in handling of 
matters clearly within their cognizance, they transgress the bounds prescribed 
to them by the laws of England; as where they require two witnesses to prove 
the payment of a legacy, a release of tithes,(n) or the like; in such cases also a 
prohibition will be awarded. For, as the fact of signing a release, or of actual 
payment, is not properly a spiritual question, but only allowed to be decided in 
those courts because incident or accessory to some original question clearly 
within their jurisdiction; itought therefore, where the two laws differ, to be decided 
not according to the spiritual, but the temporal, law ; else the same question 
might be determined different ways, according to the court in which the suit is 
depending : an impropriety which no wise government can or ought to endure, 
♦and which is therefore a ground of prohibition. And if either the i-*iiq 
judge or the party shall proceed after such prohibition, an attachment ■• 
may be had against them, to punish them for the contempt, at the discretion of 
the court that awarded it;(o) and an action will lie against them, to repair the 
party injured in damages. 

So long as the idea continued among the clergy, that the ecclesiastical state 
was wholly independent of the civil, great struggles were constantly maintained 
between the temporal courts and the spiritual, concerning the writ of prohibi- 
tion and the proper object of it ; even from the time of the constitutions of 
Clarendon, made in opposition to the claims of archbishop Becket in 10 Hen. 
11., to the exhibition of certain articles of complaint to the king by archbishop 
Bancroft in 8 Jac. I., on behalf of the ecclesiastical courts: from which, and 
from the answers to them signed by all the judges of Westminster hall,(p) much 
may be collected concerning the reasons of granting and methods of proceeding 
upon prohibitions. A short summary of the latter is as follows : The party 
aggrieved in the court below applies to the superior court, setting forth in a 
suggestion upon record the nature and cause of his complaint, in being drawn 
ad aliud examen, by a jurisdiction or manner of process disallowed by the laws 
of the kingdom; upon which, if the matter alleged appears to the court to be 
sufficient, the writ of prohibition immediately issues; commanding the judge 
not to hold, and the party not to prosecute, the plea." But sometimes the point 

(*) 1 P. Wmi. 476. ("•) Finch, L. 451. 

(«> Hob. 15. (») Cro. Kite. 666. Hob. 188. 

<*) Palmer, 523. (•) F. X. B. 40. 

(«) Lord Raym. 1408. (>) 2 Inst. 601-618. 



The Supreme Court of the United States has power to issue writs of mandamus, in cases 
warranted by the principles and usages of law, to any courts appointed or persons hold- 
; ng office under the authority of the United States. Act of Congress, Sept. 24, 1789, 1 
Story's Laws, 59. — Sharswood. • 

IT T*he general grounds for a prohibition to the ecclesiastical courts are either a defect 
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ma\ !■«• f<**> iitf«- :in«! «l«nihilu! t«» l»e <leeii|ei| inrn-lv upon a nv»tion; an. I th«-' 
|.»r tt.i iipiii- »"]t-iini <t«'trriiiin:i(ioii •»(' the i|iie»titm. tin* partv nppl\ inj ! -r t p - 
|ir*»n.l>-i:<iii i* i|iivf|iM| l»v tli*- «-*iiirl ti»f/>'7firr ii pp'hihitmii ; that i«. !•• pr -*«v-t. 
mi a< i ;-»»i. l-\ fit it j a •l*'<-l:ir:i!i"ii. :i.';un>l tin* nther. ij|m»i» a *iip|»>*ili<»n *»r ft- 1 .- ■». 
• villi* li i- h"t tru\er*ahle 7. that In* ha<« pnieeeileil nt tin* mii( In-Iow , ti«»t« rr. 
Mamlm.; tin- writ of ]*r«tliihil ii *n Ami it. ii|»* *t 1 •h-inurp-r uii«l aivuriMiit. ir»- 
eoiirt -hall tinall\ U- «»l «»|mih<»h that the matter iiiif^eMe't 1* a ie«w»-l atet *u* 

•tilt '■* ,, " ,| l L'Pillh'l «>t *|tpihlhillii|| ill point «i| law. thill JU«||:tllfl' lit Wit» 

' iM'ihinal <iamai;r« f»l.all hi- ifiven l«»r tin- party e*»uiplaiiitnj;. ami the •!* 
femlanf. ami al-»i tin* inferior emirl. •hall he prohihileil from pn»rv«Mmtf m\ 
further < »n tht* ntlii r haii*l. it thr **n|H'ri'>r i-iMirt "hall think it im rotii|irtriit 
grouml |..r rr-trainiii^ the interior juri<ulietioii v t im-ii jii«Iiriti«*rit »hall U* gun. 
agaitiM h.m who appiiiMl l«»r tin* prohihitiou in the court aUtre. anil a writ «f 
it,t%.*u<t.tt>^i\ nhali he auanieii ; -•• rallnl, l»eeaii»f. iijnui ilelil*eration anil c«»n«aJ 
tali*'ti hail. th«» jml^i"* riii'l tin* prohihitiou to Ik* ill lotimleil, ami ther«t«»r« h% 
thin writ they return tin* c:iitv to it* original jurisdiction, to I* then* 4rt*r 
mifiitl. in the inferior mart Ami. even in onlinary raw*, the writ «>t prvluat 
tion i« in it almoin tely linal ami eoti«lu*ive. For though the ground U» a proprr 
one in |>«*iiil of /'Mr, tiir urnntin^ the prohihitiou. yet it' the M#-f that gave raw 
to it In* alter* aMf* taUllieil. the cail*e nhull U* relliamleil t«» the prior jun**tiri*>r 
It', for in-tam-e. a <-u»[oui lie plea»ie<l in the spiritual eoiirt : a prohibition «>ujrat 
to ;£i». U*iaii*H* that t -■tiirt ha* no authority to try it : hut. it the tart ■ •! auca a 
ruMtiiin l*e hr«iiii;ht to a <om|»eieiit trial, an*! In* there touml lnl«e. a writ ofrui 
aultath'ti will In* ^rant« <| r'.'rihi* pur)***** the party proliift»ife<| may appear ti- 
the prohihitiou. ami take a <!• rlaratiou. « Hhieh muM ulway* pursue the ««iriT»- 
tion. 1 ami «•«» pieail to i*»ue ui»*h it ; <leiiyin^ the ciMitetnpt, an<l traverMnif tbr 
ru**ti<ni ii|m»u hIikIi the pri»hihitiMii »*a«* gnmiMleil ; ami if that i>»ue \m luaa»t 
|i»r the •letehiiaiit. In* ••hall then have a urit ol" c»n*Hh*itnm. The writ uf *^a. 
fiult.tt, .fi may ;»!-.. U-. an»l 1* tri-ipiently, irraiiie«i l»y theenurt withoat nn\ ant««r 
hnui^ht ; uheii, alter n pp'liihitinii 1— »u«-«!. u|hhi nmrv rnatiirt* ««»ii»iiieratH»n tb* 
court are m| upiinofi that the matter "UirireMe* I i*« n«>t a t; ,HM laiMl «uffirietit i^nnaa-l 
t<» -to). th«* ppH eei|iii^% lielnw Th ii* ran a lul ha** the law Ih-«»ii. in etnn|r«*hmc 
the ihtiri'.r • mirt* to il< ■ ample ami »|N-eilv juMiie; in preveiitin>r theiu tr«»ai 
traii-^ri**>iiii: their <liie iNnifi.l*. ; aii'l in allowing th«tn the iimlMurl*e«i ev^ai- 
minee "I *>ii> ii i-.iu»i - a- l-\ njht. f>niii<ietl tin the u-a^e o| the kingdom or act 
of parliament. •!«» pr«*perl\ Ul«»n^ t«» their juri»ilietinii ■* 

f lliri, > 4 it- u« 



of jiir.«>l.> !i«-tj. i-r .1 «|. f.t t in th«- rn-lenf iriil If ,itt\ f.i- 1 !■«• |'!«'juI«n| in the* 
liehiw. ui-l ?!.•• J .irft«i .»-» .it i«-u»- thil • "iirt lit- ii" jurt* In t.'Mi !«* try it. |imui# *t 
rmnict |>n •>■-•••! .n • • *r>l:ii^ tn the rnh-« ••! the «*«Hnii»'»ii Uu *n-l m «n*'h <*M«*a pr<*htKb>m 
hem 1 »r nlnri- tln» *|>:ritnil « • «iirt h.t« li«» <iri«:iii.il pin-ht ti*>ti. a pr«»hiliiteifi lui I* 
mintto • «fii uiii-r *• -■■! • ii- •• lint when- it haw* juri-ii» li«tn. aiei |fi% f » wmp^ ju^ hi —I 
It i» lh«- •iihii . t in ill. r ft .i| j. .ii 4 ii'l 1...1 «.t pr«»h.hi:.*iii U-r-i Ken> ..n. I T. K 4. Rut 
when a | - r ■ ■ 1 1 . • .*: 11 :• ^r.n.!*<l ,i!Nr •• nteii. ••. the w.int ••( ; nr :— 1». 1 »• >i% miMt a|<|«<«r o|«*a 

the U I !».. jr -I.n.-- ■•» tl.. -| .ritu.»l flirt P . I <Vw p. 41TJ. See a)«o | T. R iC 

S*«e j1-i 'J II I'.i • •. |'«i . I.i-t. *7- ''lilfflts 

"The an.-., nt j r i* 1 :.* .1* i> th« »r;t of pr«»l..':::-n h.i« l^en mueh timplifte^ aa4 
imprn%«-l l-v »t.fcf 1 \V IV e *JI >tiw\«t 

Tin- >«pri tie « ■ urt ..t the l*in!e.| ^r.it<-« hath |--wi-r to i**ue wnU 0/ proioUtioa la 
the li-hril il.-tr.. I .*.iirt*. wh.n j r— • •-lnitf A*i«-'irt« nf a«liuirmlty And 
tilt ti- 11 Att nt • .m^ri-v. *»e|t J 4. 17».«. I >t,.r\ - !-»»•. '•'.'. -^S a %»*wuua. 
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CHAPTER Till. 
OF WRONGS, AND THEIR REMEDIES, RESPECTING THE RIGHTS OF PERSONS. 

*The former chapters of this part of our commentaries having been em- r»iig 
ployed in describing the several methods of redressing private wrongs, L 
either by the mere act of the parties, or the mere operation of law; and in treat- 
ing of the nature and several species of courts ; together with the cognizance of 
wrongs or injuries by private or special tribunals, and the public ecclesiastical, 
military, and maritime jurisdictions of this kingdom ; I come now to consider at 
large, and in a more particular manner, the respective remedies, in the public and 
general courts of common law, for injuries or private wrongs of any denomination 
whatsoever, not exclusively appropriated to any of the former tribunals. And 
herein I ahall, first, define the several injuries cognizable by the courts of com- 
mon law, with the respective remedies applicable to each particular injury; and 
shall, secondly, describe the method of pursuing and obtaining these remedies 
in the several courts. 

First, then, as to the several injuries cognizable by the courts of common law, 
with the respective remedies applicable to each particular injury. And, in treat- 
ing of these, I shall at present confine myself to such wrongs as may be com- 
mitted in the mutual intercourse between subject and subject; which the king, 
as the fountain of justice, is officially bound to redress in the ordinary forms of 
law: reserving such injuries or encroachments as may occur between r*iift 
the crown and the subject, to be distinctly considered hereafter, as the *■ 
remedy in such cases is generally of a peculiar and eccentrical nature. 

Now, since all wrongs may be considered as merely a privation of right, the 
plain natural remedy for every species of wrong is the being put in possession 
of that right whereof the party injured is deprived. This may either be effected 
by a specific delivery or restoration of the subject-matter in dispute to the legal 
owner; as when lands or personal chattels are unjustly withheld or invaded; or, 
where that is not a possible, or at least not an adequate, remedy, by making the 
sufferer a pecuniary satisfaction in damages; as in case of assault, breach of con- 
tract, &c. : to which damages the party injured has acquired an incomplete or 
inchoate right the instant he receives the injury ,(a) though such right be not 
fully ascertained till they are assessed by the intervention of the law. The in- 
struments whereby this remedy is obtained (which are sometimes considered in 
the light of the remedy itself) are a diversity of suits and actions, which are 
defined by the Mirror(6) to be "the lawful demand of one's right;" or, as Brac- 
ton and Fleta express it, in the words of Justinian,(c) jus prosequendi in judicio 
quod alicui debetur. 

The Romans introduced, pretty early, set forms for actions and suits in their 
law, after the example of the Greeks; and made it a rule, that each injury should 
be redressed by its proper remedy only. " Actiones" say the pandects, " compositce 
sunt, quibus inter se homines disceptarent : quas actiones, ne populus prout vellet in- 
stitueret, certas solennesque esse voluerunt."(d) The forms of these actions were 
originally preserved in the books of the pontifical college, as choice and inesti- 
mable secrets; till one Cneius Flavius, the secretary of Appius Claudius, stole a 
copy and published them to the people.(e) The ^concealment was ridicu- r*ii7 
Ions; but the establishment of some standard was undoubtedly neces- *- 
sary, to fix the true state of a question of right ; lest in a long and arbitrary 
process it might be shifted continually, and be at length no longer discernible. 
Or. as Cicero expresses it,(/) "sunt jura, sunt formulas, de omnibus rebus consti- 
tute, ne quis aut in genere injuria*, aut in ratione actionis, errare possit. Expresses 
mm sunt ex uniuscujusque damno, dolore, incommodo, calamitate, injuria, publicce a 
prcetore formulas, ad quas privata lis accommodatur. f> And in the same manner 

(•) See book ii. ch. 29. (*) Ff. 1, 2, 2. \ 6. 

<»> C % \ 1. (•) de. pro Murima, } 11, de oraL J, c. 41. 

(») Inst 4, 6, pr. (/) Pro Qu. liutcio. g 8. 
Vol. IL— 6 81 
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i'iir !•!.!• r - -n . -|M-:ikii.^ r "f* tli« uri^inal writ* ii|niri ul.i'li all m:r a« t ■ r « a-t« 
I- -ti i . - !• ■!. •!• i ;.ii . ■- tin 111 t«» U- h\» *i aii'l iiiiiinilal'i* . iihl.- - l»\ :ml li.-n'\ •' ; j»t 

ll.LIU* I. T ; All'l .til tin- HiihIi-I'Ii i*' M ':«i.ll'ir^ ill Klltn|n- liilVf I'>l|ll-i it i \J- ■ ' '. . 

Ii«'in tin -.1 nit n .i-»#ii». t». t.kil ii:!" flu- ••am*' ••!- ii *]iiu!.ir fiii'tlii"! Witt. :.* ». 
Kn^lan<l tin- -i % i ral -nit*. i»r nnn-hal in-truim-nt - <►! ju^i it •■. urv Inmi ti.. -y*» 
jii t ••! lie in ■!.-; infill-in <I :n»ii iliiii kiit-N : a< f :>>n- y- « ./,.i/. r« / '. an 1 * ■■ 

/'. ■ ■ •./' a* t imi-» iii'i- »ih It w In ii i-\ a man * [anno a •1<-I>t. nr |H-r^«itiaI .]•;•% .- 

• lain. i^i - in ln-ti l)it !■•■•»!; aii't. I : Jv « w l -••. \% in-n l-\ a man • laun* a «»ali-l a- ? >i< .i* 

• lain.iji- |nr » »hn injur\ - 1* ■■•■- in lii- |m r-«»n m- jm-jitTlv Tin- Inrinrr an •* i 
In !•*■ t-'uiiiifl mi i ••hira« t«. ti.t- ia'tir iijm.h r../'. nr up»m^; ami tin \ ar-- tl.r 
•*aiin » ii.i ii t in- i i\ tl lau i ali* " -' '..>,>< . r, J* r'-'i tin. ifi>t >i /if r«u« f ijifi in'** • •% 
fur. ■/'■■ ''■"■'''■ f'i • ■' /»/■■'•■■'■'» ;»'■/• »«f ii/"/'n / '/-irf ■■• /.-.#.../» r» ' ft lit •*. 
Infill, r f i.i r ii i-i an- .ill :iMi"ii- ii|h.h ■ 1«- 1 - 1 nr |>p>rni*« -» ; n| tin- laldr. all a«!i-r.« 
fiir lri'|i;i«ii, nu.-.uh .--. a--.iul'*. «i. tamat"r\ u.ml*. anil tin- likr 

/•'• i' .n t i-.ii-. ■■!-. a- tln_\ an •alli-1 mi tin- Mirrnr, i r. ■-/.// a»tmh-» * !. . L 
nun i-rn rial |im|« rt\ niii\ . an- -in h uln-nl'\ tin- plaint if!. Inn- • alii -I t: ■ j*-- 
inainl.iiif . i i.uin- titn- t«i li.i\ •■ an\ Lin-N nr Ii-iii-iih-iiI"*. r»iit -. • ■•luiiiopi*. «.r V • r 
•II* 1 "In rt .|;t.iiin nt-. in li ■ -.ii.|»U-. l«-i--tail. nr !><r t« i in ••! lilr ll\ !/,•— .v - 
• t;"i.- i-.iii.mI\ ad • :,-- ut. - i niH i-rii.iii; n-al • Mali « urn- •!••:•!« >i . • ».l 
tlii-v an' if\\ |'i"«tl\ L.'iiii'tall\ !ai>l a«i*li- in |*r:i< t !■•*. l J | •• ■ 1 1 in i mint ••! ti.« j'tj*. 
nil «-t \ i-i ijniii >1 in tin ir iii.iii:i_'> in* nt. ami tin- nif-Miivi'iiit-iit Itii^th «.| t!,. : ? j r»^ 
!•••«•«•: a iniji Ii in-ifi- • -\|»i ■l.ti-M.- in. t I.imI ft In in-; tilit-- In-iiia; »m* •• iiitr«-i. ••!. 
IiV iilln-r a< 1mn« |>i r«niial at ■! miM •! 

M.ii :iit:>iii« .in- -ii : ? — |i.irtakin^ ••!' t In- natuii-nt tin* nfln r tun, «|.r> -. 
hi'im- Hal |i|i>|NrT\ i» •!• M..II.-I- •!. aifl a!-<» |»i r-^-iial ilaiiia^i'* t^r a mn>i.j •-.«. 
laiin •! A* |..r iii«!aiif-i' an a>t.>>ri •>! ua-ti-: wlmh l- linni^hl l-v hnu » ?••• 
hatli :1m- iiiin i Main f m r.-in.ii u*i. r nr ri'\i-r-mh. airain-t tin- truant |"»»r !;!•- « d* 
liatli « •fiiiiiiitfi •! \«a«ti- tin ii in. t" i* i «»\i-r n-»t -<i..\ tin* lainl ua-i*-<l. w hi« h %» -u. : 
liiaki- it iin-ri-K a n il m i :■ -■■ . I - ■ i r aU»» trt'Mi- ilama^i-*. in juir-uam*' >>f !t«« 
Mattid- «i| <il'nx« • -ti-r. K uliiili i» a /•* r.«-./i.i/ ri-i-iifii|ii'ii-«* ; un<l «•» U.tl*. I- .:.jj 
jniin ■! t.-^'. fin r. >!• ii"iii;ii.it.- it a /■■- i.-/ ai-finri * 

Inii r fl..-i- tiii-. i- In .•-!- tna\ i\i-r\ •.|n*i-:i-< n|" nniclv \*\ -uit -.r a« t.-r, r. 
flu- i oi.rTo ><t ■ ••hiin-'ii l.iu i-i- • ■•uij.i i-i-.l lint ;n ..|i|t-r « l!i-i -lunU\ t«» a|-|-!« '•*•<* 
n-iiM-l; i: i- fir-i i»-i i «.in !■• .i— • -rtain lln- « ■ .in | ■' :& : ii t 1 |mn ■■■■•I. \ \.* r» ! r*-. 
Huh t<> • ini*in r.if. tin- «• \. ral kn.-N. aifl !■• i f i « | ■ i . t • - infn tin- r»— 1«« !;%• r a* jr* 
n| al. | • r. \ .t ! - wi'-i,;\i-r i:*. .1 mnji i« -. u iii« li iua\ !••• nrtrri-il In tin- r ji.!» ■ t 
fifin r .i in. in « |>. r- -ii >>r i..- |ir>-|Nt-*\ ; ri-> mm!. hi? at tin- •alin- l:iii«* ti* r* 
i»|n -. ! \. I. •!,.;..«. wl,:. ii .in- |.;m..«i.i-I l«\ il.i-l.iu i«»r rvrry iiilnu li«»n ••! r.;!! 
Jiut I n.ii-» r.i-T i.^ ;. a-.i f.. |.|. ni]*i- tliaf ail >i\il mjurn-* an- ••! I»..k ■ !*. 
tin- .■!.•■ ■' .' : ■ . ..i \ :■ -i.-in . . a- -iainl-r nr l-nai Ii ■■! <mitra<-t; i| aV - ..-|.*r 
•-nii|.!t>: ". ■ ■■■ an-! \ .■■!• t i . . a- l-af ti-rn- nr lai-i- mipriM.niinnt / Wr.iK 
laid r -]••• .- -.r.'iir -■n.. *i.;i.j ■■! ti.. • rim.n.il kiml. I'l-intf alna\» a!l« r :■•! 
uitli -■■mi- %.■•:. ,t "i, .-t ti*.- |" a- ■■ . t- *r \% hif-h iii «frn-Uir«« "I law a hin- ■■-»•■ ". 
•Il f »l l " '" l ,|! ' ! T " ''• , " »*ni j. a- *«• II a- a pr.\aN- «ali«fai'tii>u !■■ Ihr | «r"i 
' ii. ii« •] ' 
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Chap. 8.] PRIVATE WRONGS. 119 

down and explained, it will follow that this negative system, of wrongs, must 
correspond and tally with the former positive system, of rights. As therefore we 
divide(a) all rights into those of persons and those of things, so we must make the 
same general distribution of injuries into such as affect the rights of persons, and 
&uch as affect the rights of property. 

The rights of persons, wo may remember, were distributed into absolute and 
relative : absolute, which were such as appertained and belonged to private men, 
considered merely as individuals, or single persons; and relative, which were 
incident to them as members of society and connected to each other by various 
ties and relations. And the absolute rights of each individual were defined to 
be the right of personal security, the right of personal liberty, and the right 
of private property, so that the wrongs or injuries affecting them must conse- 
quently be of a corresponding nature. 

I. As to injuries which affect the personal security of individuals, they are 
either injuries against their lives, their limbs, their bodies, their health, or their 
reputations. 

1. With regard to the first subdivision, or injuries affecting the life of man, 
they do not fall under our present contemplation; being one of the most atro- 
cious species of crimes, the subject of the next book of our commentaries. 1 

*2, 3. The two next species of injuries, affecting the limbs or bodies r*ion 
of individuals, I shall consider in one and the same view. And these ■- 

<«) See book i. ch. 1. 

* For injury to life, in general, cannot be the subject of a civil action, the civil remedy 
being merged in the often ce to the public. Therefore an action will lie for battery of 
wife or servant, whereby death ensued. Styles, 347. 1 Lev. 247. Yelv. 89, 90. 1 Lord 
339. The remedy is by indictment for murder, or, formerly, by appeal, which the wife 
might have for killing her husband, provided she married not again before or pending 
her appeal ; or the heir male for the death of his ancestor, and which differed principally 
from an indictment in respect of its not being in the power of the king to pardon the 
offender without the appellor's consent. See post, 4 book, 312, 6. 5 Burr. 2643. But 
appeals of murder, treason, felony, and other offences were abolished by 59 Geo. III. e. 
46, 8. 1. In general, all felonies suspend the civil remedies, (Styles, 346, 347;) and 
before conviction of the offender there is no remedy against him at law or in equity, (id. 
ibid. 17 Ves. 331 ;) but after conviction and punishment on an indictment of the party 
for stealing, the party robbed may support trespass or trover against the offender. Styles, 
347. Latch. 144. Sir Wm. Jones, 147. 1 Lev. 247. Bro. Abr. tit. Trespass. And after 
an acquittal of the defendant upon an indictment for a felonious assault upon a party 
by stabbing him, the latter may maintain trespass to recover damages for the civil injury, 
if it be not shown that he colluded in procuring such acquittal. 12 East, 409. In some 
cases, by express enactment, the civil remedy is not affected by the criminality of the 
offender. Thus it is provided by 52 Geo. III. c. 63, s. 5, that where bankers, Ac. have 
been guilty of embezzlement, they may be prosecuted, but the civil remedy shall not be 
affected. The 21 Hen. VIII. c. 11 directs that goods stolen shall be restored to the 
owner upon certain conditions, — namely, that he shall give or produce evidence against 
the felons, and that the felon be prosecuted to conviction thereon. Upon performance 
of these, the right of the owner, which was before suspended, becomes perfect and abso- 
lute ; but he cannot recover the value from a person who purchased them in market 
overt and sold them again before the conviction of the felon, notwithstanding the 
owner gave such person notice of the robbery while they were in his possession ; but he 
must proceed against the original felon, or against the person who has the chattel in his 
possession at the time of the conviction. 2 T. R. 750. And the above act does not 
extend to goods obtained by false pretences. 5 T. R. 175. See, further, 1 Chitty's Crim. 
L. 5. — Chitty. , 

By the common law, the wife or husband, parent or child, of the party killed, 
cannot recover any pecuniary compensation for the injury sustained by the death of the 
relative, (Baker vs. Bolton, 1 Camp. 493 :) and this was the law till the stat. 9 A 10 Vict, 
c. 93 enacted that whenever the death of a person shall be caused by such wrongful act, 
neglect, or default as would, if death had not ensued, have entitled the party injured to 
maintain an action for damages, the person who would have been liable to such action 
may be sued by the executor or administrator for the benefit of the wife, husband, 
parent, or child of the person deceased. The jury, in any such action, may give 
damages proportionable to the injury resulting from the death, to be divided among the 
parties for whose benefit the action is brought, in shares as the jury shall direct. Blake 
w. Midland Railway Company, 21 L. J. R. 233, Q. B. S. C. 18 Ad. A £1. 93.— Stiwaet. 
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of an office, as that of church-wardon or beadle, a man may lay hands upon 
another to turn him out of church, and prevent his disturbing the congrega- 
tion, (f) And, if sued for this or the like battery, he may set forth the whole 
case T and plead that he laid hands upon him gently, molliter manus imposuit, for 
this purpose. On account of these causes of justification, battery is defined 
to be the unlawful beating of another; for which the remedy is, as for assault, 
by action of trespass vi et annis: wherein the jury will give adequate damages. 
4. By wounding ; which consists in giving another some dangerous hurt, and is 
only an aggravated species of battery. 5. By mayhem; which is an injury still 
more atrocious, and consists in violently depriving another of the use of a 
member proper for his defence in fight. This is a battery attended with this 
aggravating circumstance, that thereby the party injured is forever disabled 
from making so good a defence against future external injuries, as he otherwise 
might have done. Among these defensive members are reckoned not only arms 
and legs, but a finger, an eye, and a foretooth, (ti) and also some others.(y) But 
the loss of one of the jaw-teeth, the ear, or the nose, is no mayhem at common 
law, as they can be of no use in fighting. The same remedial action of trespass 
vi et armis lies also to recover damages for this injury, an injury which (when 
wilful) no motive can justify but necessary self-preservation.* If the ear be 
eut off, treble damages are given by statute 37 lien. VIII. c. 6, though this 
is not mayhem at common law. And here I must observe that for these four 
last injuries, assault, battery, wounding, and mayhem, an indictment may be 
brought as well as an action, and frequently both are accordingly prosecuted, 
the one at the suit of the crown for the crime against the public, the r*-ioo 
♦other at the suit of the party injured, to make him a reparation in *- 
damages. 7 

(«) 1 Sid. 301. (•) Pinch, L. C04. (•) 1 Hawk. P. C. 111. 

• This is expressed with great correctness and caution : it is not intended to convey 
the notion that no mayhem can be justified under the plea of son assault demesne, except 
where that assault threatened the lite of the party, but that no mayhem can be justified 
except under such circumstances, if it was wilful and deliberate. In the case of Cock- 
roft vs. Smith, stated in 1 Lord Rayra. 177, and reported in Salkeld, 642, and 11 Mod. 43, 
the plaintiff had either tilted up the form on which the defendant was sitting, or run 
his finger towards his eye, and the defendant immediately bit off his finger: son assault 
demesne was held to be a good plea ; and lord Ilolt there laid down the principle thus: — 
"If A. strike B. and B. strike again, and they close immediately, and in the scuffle B. 
mayhems A., that is son assault; but if, upon a little blow given by A. to B., B. gives him 
a blow that mayhems him, that is not son assault demesne." To this Powell, J., agreed. 
It seems that the party must always intend to act in self-defence, which intention is to 
be collected from the circumstances, in the blow which he gives to the plain till'. — Cole- 
kidge. 

Son assault demesne is a good defence to an indictment for mayhem ; but the defence can 
only be sustained by proof that the resistance was in proportion to the injury ottered. 
Hayden vs. The State, 4 Blackford, 546. 

Any thing attached to the person partakes of its inviolability. A blow on the skirt 
of one's coat, when upon his person, is an assault and battery. So of striking one's cano 
while in his hand. Kespublica vs. Longchamps, 1 Dall. 114. State vs. Davis, 1 Hill, 46. 
So to strike the horse which a person is riding or driving is an assault. De Marentille 
r*. Oliver, 1 Pennington, 380. No words of provocation will justify an assault, although 
they may constitute a ground for the reduction of damages. Cushmau vs. Ryan, 1 Story, 
91. — Sharswood. 

One remarkable property is peculiar to the action for a mayhem, — viz., that the 
court in which the action is brought have a discretionary power to increase the damages, 
if they think the jury at the trial have not been sufficiently liberal to the plaintiff; but 
this mast be done super vmim vulneris, and upon proof that it is the same wound concern- 
ing which evidence was given to the jury. 1 Wils. 5. Barnes, 106, 153. 3 Salkeld, 115. 
i Ld. Raym. 176, 339. — Christian. 

* The party injured may proceed by indictment and by action at the same time, and 
the court will not compel him to stay proceedings in either. 1 Bos. & P. 191. But in 
general the adoption of both proceedings is considered vexatious, and will induce the 
jury to give smaller damages in the action. The legislature has discouraged actions for 
trifling injuries of this nature, by enacting that in all actions of trespass for assault and 
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physicians or surgeons, " culpa: adnumerantur, veluti si medicus curationem derelx- 
quoit, male quempian seeuerit, aut perperam ei medicamentum dederit" These are 
wrongs or injuries unaccompanied by force, for which there is a remedy in 
damages by a special action of trespass upon the case. This action of trespass, or 
transgression, on the case, is a universal remedy, given for all personal wrongs 
and injuries without force; so called because the plaintiff's whole case or cause 
of complaint is set forth at length in the original writ. (a) For though in general 
there are methods prescribed, and forms of actions previously settled, for re- 
dressing those wrongs, which most usually occur, and in which the very act itself 
is immediately prejudicial or injurious to the plaintiff's person or property, as 
battery, non-payment of debts, detaining one's goods, or the like ; yet where 
*any special consequential damage arises, which could not be foreseen and r *\oo 
provided for in the ordinary course of justice, the party injured is allowed, *• 
both by common law and the statute of Westm. 2, c. 24, to bring a special action on 
bis own case, by a writ formed according to the peculiar circumstances of his own 
particular grievance.(6) For wherever the common law gives a right or pro- 
hibits an injury, it also gives a remedy by action ;(c) and, therefore, wherever a 
new injury is done, a new method of remedy must be pursued.(d) And it is a 
settled distinction, (e) that where an act is done which is in itself an immediate 
injury to another's person or property, there the remedy is usually by an action 
of trespass vi et armis; but where there is no act done, but only a culpable omis- 
non ; or where the act is not immediately injurious, but only by consequence and 
collaterally; there no action of trespass vi et armis will lie, but an action on the 
special case, for the damages consequent on such omission or act. 9 ^ 

6. Lastly; injuries affecting a man's reputation or good name are, first, by 
malicious, scandalous, and slanderous words, tending to his damage and deroga- 
tion. As if a man maliciously and falsely utter any slander or false tale of 
another ; which may either endanger him in law, by impeaching him of some 
heinous crime, as to sav that a man hath poisoned another, or is perjured ;(f) 
or which may exclude him from society, as to charge him with having an infec- 
tious disease ; or which may impair or hurt his trade or livelihood, as to call a 
tradesman a bankrupt, a physician a quack, or a lawyer a knave.(^) Words 
spoken in derogation of a peer, a judge, or other great officer of the realm, which 
are called scanaalum magnatum, are held to be still more heinous :(A) and though 
they be such as would not be actionable in the case of a common person, yet 
when spoken in disgrace of such high and respectable characters, they amount 
to an atrocious injury : * which is redressed by an action on the case 



founded on many antient statutes,(z) as well on behalf of the crown, to 



[*124 



inflict the punishment of imprisonment on the slanderer, as on behalf of the 
party, to recover damages for the injury sustained. 1 * Words also tending to 
scandalize a magistrate, or person in a public trust, are reputed more highly 

(4) For example: " Rex vicecomiti talutemj Si A. fecerit breve. Teste meipto apud Westmonasterium t n 4c. Registr. 

ftg tecurum de damort sua prosequendi*, tunc pone par Bret. 106. 

MmUum et salvos pUgios B. quod tit coram justitiariis no*- (») See page 52. 

Wit apud Wkttmonatterium in octabU mncti MichacHs, oeten- (*) 1 Salk. 20. 6 Mod. 54. 

mrus quart cum idem B ad dtxtrum oculum ipsius A. (*) Cro. Jac. 478. 

tasuaUter Isrtum bene et onrnpetenler curandum apud S. pro (•) 11 Mod. ISO. Lord Raym. 1402. 8tra. 685. 

numtnm pecunist summa prm manibun toluta assumpsisset, if) Finch, L. 185. 

mm B. emram suam circa oculum prstdictum lam negligenter (#) Finch, L. 180. 

tt improvide apposuit, quod idem. A. deftctu iptiu* B. visum (*) 1 Ventr. 00. 

umU prstdicU totaliter amisit, ad damnum ipsius A. riginti («) Weetm. 1. 3 Bdw. I. c. 34. 2 Rk. II. c. 5. 12 Bie. II. 

tik rar uw L , ut dieit. Et habeas ibi nomina plegiurum ft hoc c. 11. 

• See the author's celebrated judgment in the case of Scott v*. Shepherd, 2 Bl. Rep. 
B92, the principle of which has been since repeatedly recognised. No distinction arises 
from the lawfulness or unlawfulness of the act. If one turning round suddenly were to 
knock another down, whom he did not see, without intending it, no doubt, said Mr. J. 
Lawrence, the action must be trespass vi et armis. Neither will it vary the case that 
besides the immediate injury there is an ulterior consequential injury; for it is the former 
on which the action is supported: the latter is merely in aggravation of the damages. 
Leame vs. Bray, 3 East's Rep. 593. — Coleridge. 

■•This action or public prosecution (for it partakes of both) for scandafam magnatum is 
totally different from the action of slander in the case of common persons. The scan- 
datum magnatum is reduced to no rule or certain definition, but it may be whatever the 
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ilam.tji >•• li:r> • li.ij«|«-f»- -1. *"ji up iv, \, ujioii ti.i |.n>lialiilifv that it niijht hat-f* f. 
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though there may be damage sufficient accruing from it, yet, if the fact be true, 
it is damnum absque injuria; and where there is no injury the law gives no 
remedy. And this is agreeable to the reasoning of the civil law :(t) " eum qui 
nocentem infamat, non est asquum et bonum ob earn rem condemnari; delicta etiim 
nocentium nota esse oportet et expedite 

A second way of -affecting a man's reputation is by printed or written libels, 
pictures, signs, and the like; which set him in an odious or ridiculous(u) light, 
and thereby diminish his reputation. With regard to libels in general, there 
are, as in many other cases, two remedies : one by indictment, and the other by 
action. The former for the public offence ; for every libel has a tendency to the 
breach of the peace, by provoking the person libelled to break it: which offence 
is the same (in point of law) whether *the matter contained be true or r*-to6 
false ; and therefore the defendant, on an indictment for publishing a *- 
libel, is not allowed to allege the truth of it by way of justification.(u?) 11 But in 
the remedy by action on the case, which is to repair the party in aamages for 
the injury done him, the defendant may, as for words spoken, justify the truth 
of the facts, and show that the plaintiff has received no injury at all.(x) What 
was said with regard to words spoken will also hold in every particular with 
regard to libels by writing or printing, and the civil actions consequent there- 
upon ; but as to signs or pictures, it seems necessary always to show, by proper 
innuendoes and averments of the defendant's meaning, the import and applica- 
tion of the scandal, and that some special damage has followed ; otherwise it 
cannot appear that such libel by picture was understood to be levelled at the 
plaintiff, or that it was attended with any actionable consequences. 1 * 

A third way of destroying or injuring a man's reputation is by preferring 
malicious indictments or prosecutions against him; which, under the mask of 
justice and public spirit, are sometimes made the engines of private spite and 
enmity. For this, however, the law has given a very adequate remedy in damages, 
either by an action of conspiracy ,(y) which cannot be brought but against two 
at the least; or, which is the more usual way, by a special action on the case 

(«) Ff. 47, 10, 18. («) Hob. 63. 11 Mod. ». 

(«•) 2 Show. 3U. 11 Mod. 99. (»; Fincb, L. 306. 

(»)6Rep. 125. 

" But now, by stat. 6 & 7 Vict. c. 96, s. 6, on the trial of any indictment or information 
for a libel, the defendant having pleaded such plea as therein mentioned, the truth of 
the matter charged may be inquired into, but shall not amount to a defence unless it 
was for the public benefit that the matter charged should be published. To entitle the 
defendant to give evidence of the truth of the matters charged as a defence to such 
indictment or information, it is necessary for the defendant, in pleading to the indict- 
ment or information, to allege the truth of the said matters, and also that it was for the 
public benefit that the matters charged should be published, — to which plea the prose- 
cutor may reply generally; and if after such plea the defendant is convicted, the court 
may, in pronouncing sentence, consider whether the guilt of the defendant is aggravated 
or mitigated by the plea. — Stewart. 

In an action of slander, the defendant was not allowed to give in evidence, in miti- 
gation of damages, facts and circumstances which induced him to believe that the 
charges which he made were true, when such facts and circumstances tended to prove 
the charges or formed a link in the chain of evidence to establish a justification, though 
the defendant expressly disavowed a justification and fully admitted the falsity of the 
charges. Purple vs. Horton, 13 Wend. 9. Petrie vs. Rose, 5 Watts & Serg. 304. Regnier 
w. Cabot, 2 Gilman, 34. Watson vs. Moore, 2 Cushing, 133. It has been since held, 
however, that the defendant may prove, in mitigation of damages, circumstances which 
induced him erroneously to make the charge complained of, and thereby rebut the pre- 
sumption of malice, provided the evidence do not necessarily imply the truth of the 
charge or tend to prove it true. Minesinger vs. Kerr, 9 Barr. 312. — Sharswood. 

11 The printer or publisher, as well as the writer, is liable in an action for damages. 
It is no defence that the printer did not know, or had no personal malice against, the 
party libelled, nor that he did not know of the publication, nor that the libel was 
accompanied with the name of the author. Rundle vs. Meyer, 3 Yeates, 518. Dexter vs, 
fcjpear. 4 Mason, 115. Andre vs. Wells, 7 .Johns. 200. Dole vs. Lyon, 10 Johns. 447. The 
publication in a newspaper of rumours is not justified by the fact that such rumours 
existed ; but such fact is admissible in mitigation of damages. Skinner vs. Powers, 1 
Wend. 451.— Sharswood. 
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fur a taN«' an»l malit-ii»ii« |»p»«»«m utj'.n ; In «»nlrr \** rarrv on tho fnrmrr. mh:« a 
£i\<-* » n-i <»ni|N'iiii- fur (In* •iuiiji-r tn ulmh tin* party lia- \nfu ix !»•»•■• J ,: .« 
nr*«—ar\ tluit tin* plaintiff -li-»iil«l '>l>liuii 11 ropy *»l" tin* n*ti»nl «»f In* iinln trntT ! 
Mini »«i|uittai . Init. in |»niMM -mimi* fur f«-Ii my. it i* u-ual In ili-nv a «'>*|»y «»l it** 
iinlif I iiit-m . w lii-n- tlirri- i- jin\ tiu- li :itt |imtiiili|«' ruu««* f«i l*»uii*l ■m-li pp«*r»- 
riilimi ujHiu ,i > K<»r it wniiM U- » wry urvai ili-i-miracriiiciit !•• tln« jkiK. 
ju»li I tin* kiri^ilMiu, it |ir«t«ri lit"!-*. w lin lunl a tn|i a niltli' i?duiihI «>f' •»*|-i- • r, 

• !••• l w, ' n ' lial-ii- <m )'*' -<i«'i at law u Im-im'Vit tlifir in«lnt unlit* mi** arr.««i 

^ "lint an at (imi ■•!» (In- •■«»•■ t-»r a main -i«hi» j-r«»«M< lit phi may U- !• -cir.-l- «1 
Upon an in-li« tiin-iil uln-riHiii n<i aiijinttal ran U- lia<l ; a- it it U* nji-t'tfi !■> !r.« 
^raii<l j 1 1 r \ . <»r In- < >/./m u u j>t /•■ • . nr U- m-i'lti' nntly «Imu n Fur il i« !.••( tr.e 
tlan^i-r "I tin- plaintiff. Imt tin- -« an-hil. \i-\atnm, ami i\X|n-ii»i\ ii|m>ii hIh< '. !; • 
ai-th'ii ;- l"iiii.|i-.j h H<i\\« \ir t aii\ jinil-aMi- raiiM- Inr pri-trrriiii! it i« »ufr.« :• r.; 
In jii—l 1 1 _\ tin- •!«■(• n«laiit. 

II Wi- art- iii-xi t ti *!•!•■ r tin- \ iniatimi «»t* tin* rii»!»t «»l" |N-p»«iiial |i)«-rii 
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The means of removing the actual injury of false imprisonment are fourfold. 
1. By writ of mainprize. 2. By writ de odio et atia. n 3. By writ de homine reple- 
giando. 4. By writ of habeas corpus. 

1. The writ of mainprize, manucaption is a writ directed to the sherhf, (either 
generally, when any man is imprisoned for a bailable offence and bail has been 
refused ; or specially, when the offence or cause of commitment is not properly 
bailable below,) commanding him to take sureties for the prisoner's appearance, 
usually called mainpernors, and to set him at large.(<7) Mainpernors differ from 
bail, in that a man's bail may imprison or surrender him up before the stipulated 
day of appearance ; mainpernors can do neither, but are oarely sureties for his 
appearance at the day : bail are only sureties that the party be answerable for 
the special matter for which they stipulate ; mainpernors are bound to produce 
him to answer all charges whatsoever.(A) 

2. The writ de odio et atia was antiently used to be directed to the sheriff, 
commanding him to inquire whether a prisoner charged with murder was com- 
mitted upon just cause of suspicion, or merely propter odium et atiam, for hatred 
and ill will ; and if upon the inquisition due cause of suspicion did not appear, 
then there issued another writ for the sheriff to admit him to bail. This writ, 
according to Bracton,(i) ought not to be denied to any man, it being expressly 
ordered to be made out gratis, without any denial, by magna carta, c. 26, and 
statute Westm. 2, 13 Edw. I. c. 29. But the statute *of Gloucester, 6 Edw. r * 12g 
I. c. 9, restrained it in the case of killing by misadventure or self-defence, L 
and the statute 28 Edw. III. c. 9 abolished it in all cases whatsoever : but as the 
statute 42 Edw. III. c. 1 repealed all statutes then in being, contrary to the great 
charter, Sir Edward Coke is of opinion(A) that the writ de odio et atia was thereby 
revived. 

3. The writ de homine replegiando(l) lies to replevy a man out of prison, or out 
of the custody of any private person, (in the same manner that chattels taken 
in distress may be replevied, of which in the next chapter,) upon giving security 
to the sheriff that the man shall be forthcoming to answer any charge against 
him. And if the person be conveyed out of the sheriffs jurisdiction, the sheriff 
may return that he is eloigned, elongatus; upon which a process issues (called a 
capias in withernam) to imprison the defendant himself, without bail or main- 
prise,^) till he produces the party. But this writ is guarded with so many 
exceptions,(n) that it is not an effectual remedy in numerous instances, especially 
where the crown is concerned. The incapacity therefore of these three remedies 
to give complete relief in every case hath almost entirely antiquated them, and 
hath caused a general recourse to be had, in behalf of persons aggrieved by 
illegal imprisonment, to 

4. The writ of habeas corpus, the most celebrated writ in the English law. Of 
this there are various kinds made use of by the courts at Westminster, for 
removing prisoners from one court into another for the more easy administra- 
tion of justice. Such is the habeas corpus ad respondendum, when a man hath a 
cause of action against one who is confined by the process of some inferior court; 
in order to remove the prisoner, and charge him with this new action in the 
court above.(o) Such is that ad satisfaciendum, when a prisoner hath t*iqq 
•had judgment against him in an action, and the plaintiff is desirous to *- 
bring him up to some superior court to charge him with process of execution.(p) 
Such also are those ad prosequendum, testificandum, deliberandum, &c; which issue 
when it is necessary to remove a prisoner, in order to prosecute or bear testi- 
mony in any court, or to be tried in the proper jurisdiction wherein the fact was 

(?) ¥. N. B. 260. 1 Hal. P. C 141. Coke on Bail and (•) Nisi captus rst per sprrial* pntctptum nostrum^ vd 

Mater. <*• 1°- eapitalit jwtitiarii nostri, vrl pro morU hominis, vel pro 

(*> Coke on Bail and Mainp. ch. 3. 4 Inst. 107. foresta nostra, vtl pro alvfuo alio retto, quart secundum 

(') L. 3, tr. 2, c 8. oonsuetudiwm Anglue non sit rtpteoiabHis. Rtgistr. 77. 

(») 2 I net. 43, 54, 314. (•) 2 Mod. 198. 

(*) ¥. N. B. 6& (?) 2 Lilly Prac. Reg. 4. 
(•) Bajrm. 474. 

,T Of the two first-mentioned writs nothing is now known in practice, their use and 
application being entirely superseded by summary resort to magistrates, or, upon their 
refusal, to a judge of the court, as the case may require. — Cnirrr. 
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pearance in the court of king's bench,(z) which *occa8ioned the common r*-i 30 
pleas for some time to discountenance such applications. But since L 
the mention of the king's bench and common pleas, as co-ordinate in this juris- 
diction, by statute 16 Car. I. c. 10, it hath been holden, that every subject of the 
kingdom is equally entitled to the benefit of the common-law writ, in either of 
those courts, at his option. (a) It hath also been said, and by very respectable 
authorities,^ that the like habeas corpus may issue out of the court of chancery 
in vacation; DUt upon ,.he famous application to lord Nottingham by Jenks, not- 
withstanding the most diligent searches, no precedent could be found where the 
chancellor had issued such a writ in vacation -,(c) and therefore his lordship re- 
fused it.* 

(■) Carter, 221. 2 Jon. 13. (») 4 Tint. 182. 2 Hal. P. C. 147. 

(-) 2 Mud. 19K. Wood's Cue, C. B. Hill. 11 Geo. in. («) Lord Nott. MS8. Rep. July, 1676. 

* It was determined, after a very elaborate investigation of all the authorities by lord 
Eldon in Crowley's case, that the lord chancellor can issue the writ of habeas corpus at 
common law in vacation, overruling the decision in Jenks's case. 8ee 2 Swanst. I. 

By two modern statutes, the 43 G-eo. III. c. 140 and 44 Geo. III. c. 102, the habeas 
corpus ad testificandum has been rendered more efficient. By the first, a judge may award 
the writ for the purpose of bringing any prisoner from any gapl in England or Ireland 
as a witness, before any court-martial, commissioners of bankrupt or for auditing public 
accounts, or other commissioners, under any commission or warrant from his majesty: 
(the statute has the same application to the habeas corpus ad deliberandum.) By the 
other statute, a similar power is given for bringing up any prisoner as a witness before 
any of the courts, or any justice of oyer and terminer, or gaol-delivery, or sitting at nisi 
priiis, in England or Ireland. 

The benefit of the writ of habeas corpus, which was limited by the former acts to cases 
of commitment or detainer for criminal, or supposed criminal, matter, has been still 
further extended by the 59 Geo. III. c. 100, which enacts that any one of the judges 
may issue a writ of habeas corpus in vacation, returnable immediately, before himself or 
any other judge of the same court, in cases other than for criminal matter or for debt ; 
and the non-ooservance of such writ is to be deemed a contempt of court. But if the 
writ be awarded so late in the vacation that the return cannot be conveniently made 
before terra, then it is to be made returnable in court at a day certain. And if the writ 
be awarded late in term, it may be marie returnable in vacation in like manner. The act 
applies to Ireland as well as England, and the writ may run into counties palatine, cinque 
ports, and privileged places, &c, Berwick-upon-Tweed, and the isles of Guernsey, Jersey, 
or Man. 

The writ of habeas corpus is the privilege of the British subject only, and therefor© 
cannot be obtained by an alien enemy or a prisoner of war. See the case of the three 
Spanish sailors, 2 Blk. 1324. 2 Burr. 765. The relief in such cases is by application to 
the secretary at war. On a commitment by either house of parliament for contempt or 
breach of privilege, the courts at Westminster cannot discharge on a habeas corpus, 
although, on the return of the writ, such commitment should appear illegal ; for they 
have no power to control the privileges of parliament. 2 Hawk. c. 15. s. 73. 8 T. R. 314. 

The writ of habeas corpus, whether at common law or under 31 Car. II. c. 2, does not 
issue, as a matter of course, upon application in the first instance, but must be grounded 
on an affidavit, upon which the court are to exercise their discretion whether the writ 
shall issue or not. 3 B. & A. 420. 2 Chitty R. 207. A habeas corpus cum cavsa does not 
lie to remove proceedings from an inferior jurisdiction into the court of King's Bench, 
unless it appears that the defendant is actually or virtually in the custody of the court 
below. 1 B. & C. 513. 2 Dowl. & R. 722. The court of King's Bench will grant a habeas 
corpus to the warden of the Fleet, to take a prisoner confined there for debt before a 
magistrate, to be examined from day to day respecting a charge of felony or misdemeanour. 
5 B. «fc A. 730. The court of exchequer will not grant a habeas corpus to enable the 
defendant in an information, who is confined in a county gaol for a libel under the sen- 
tence of another court, to attend at Westminster to conduct his defence in person : the 
application should be made to the court by whom the defendant was sentenced. Prico, 
147. Nor will the court of King's Bench grant a writ of habeas corpus to bring up a 
defendant under sentence of imprisonment for a misdemeanour, to enable him to show 
cause in person against a rule for a criminal information. 3 B. & A. f>79. n. Where 
there are articles of separation between the husband and wife, if the husband afterwards 
confine her, she may have a habeas corpus and be set at liberty. 13 East, 173, n. A ha- 
beas corpus will be granted in the first instance, to bring up an infant who had absconded 
from his father and was detained by a third person without his consent. 4 Moore, 3G0. 
The court will not grant a habeas corpus to bring up the body of a feme-covert on an 
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Ifi tin- kin/* t'fiii-li :i 1 1 ■ 1 «'HiiMi"n jilra* it l-» iio«'—»urv In :i|*|>!\ t r :: • r 
liifitHMi tn tin I'iiirt. ■/ ii- in tin- i .fc-«- ««t all ullii-r pn r>i^:ili\<* wr.lv •" *-■ 
lin'liil'it mil. ifi-ifi .'•Mim •. tVi . v\|,nli <•■• imt i*mji- a* o| iiirrv h*upn h '. .; 
•»Im»\shi^' m'Iim- |.i..i'.ii-i.- i .in-.- \\ ii\ | lit* «-\tr;finiiii:irv |Mii»i-r • •! tin- • r ■ ■ r. .t 
ralli-il tn tii tin ]»arr\ '•* a--.-t.iin «• For. a* »:i- ar^unl l»\ l'<nj ilii«t ^ ««i - 
Yaiiifliati. « "it ;- ^raiihil «m ln> >1 ;t *ti . Uiau^i* :t < aiiimt !■•■ Im<l • ■! • ■■•*?»- . a: I 

llirrr i» llii-ivlmv ii-i t 'v t«» ^imiiI it . I'nr tin* murl •m^hl !•» I«t ^»* •£** . 

thai tin' part\ hath a | - r- •! -.« I -i«- • .ni-i- to It <1»i.\im-1" Ai.*I tLi- *..-..• 
Iimiv r«'a*"'iia!-if )>t < au^i- \\lnn om ■ ^i;«i»ti«i tin- |m r»o|i 1 * * w li* »!ii ;t i- ■: *•■*.. J 
cun ri'turii ii" -.it.-la< t««r\ r\i u-t ■ I- -i- ii> •! l-i i»i^:ii^ u|i tin- !-■ I\ • •! tin- | ■ r *. - « r. - * 
Si (li:it it it i--in 'I i.| ijn ii t...ir-i. \\ii:,«nt - 1 . • » \% 1 1 . ^ t«» the » • •urt «r .. ...c 
•Minn- ri.i-oii.il>>*- t;i ■ ■■•!-■ I l"i" ;i"i\,u iti.j it. a iiait*>r • •!' t « i* - 1 1 uip.i r *« i.* -■■• : 
«li-atli a »ui«lii r <>r inai.fn-r .n U.« kn.i: - *i'i\n., a uili-. a ihuil. a r« ..* ». 
or a 'i.-iiM -ti- i>>i.iiii«'l t-i ;i.-aii.t\ ..• i«tlni- |>i i..|ii.: ;al na^'h*. ii.. fc . ! ' ' * : 
9 «.,.. I :« It in|»-r.«i-\ • ....ii _;» u. • i.! \'\ -ii.il.: oiit a '■ i f ry •■•. th- •'._;:. •••■ :. 

"" ' !■•• m m.iifli -l .i* -•••■ii a* I'l'-m^iit nj. tii tl.i- ■ ••urf Ai»«l *i.« r* ' -. » • 
K'lw.wi < ■••!»•■. » I. *ii • !«.:• t ii.-l.- • . ■»;■! !.■■! -• 1 1. )•'.<■ in ).. Jai I !••-,• i.\ .* - f 

r--ry.ii> 1 «• <*ii til.intt l\ !!■ i. 1,1 1 i-t :«> i ii. . i . . i t _x |.i|- j.iia»_\ , till ri- a{ ; • ..r : «;. 

tl | m ■ 1 1 lii» own -f.iUMit:. -i.tl.i - iif ji-iiiiiiijo t i tii. i- i.iin •; - < >m t: ■ ■■•:..• 

haul, it a |in«l-al'ii ^r«.i;t,.! U -i..--.i, tii.it t i . - |»arl\ I* iiu|iri-»«>iit--l uiiii'u'. ^.*l 

* : m . : ■ i i.i ! J 4 

• i ...... .i • < i ,.- ,; s,iu :m r»t • ■• 

al!i>i.t% .: :«•»; -i.- ;- ■§■ ■ :■■ i- ■■: -i -j ■■•.!.«• ■•: n- t -• | .i:.i!« } r-j •-r: \ . .m 1 li.^r )••?:..•■» 2 

Will Ii ■! .i>lll..t '.'..• Ii* • ■ i ■- j ■: • - .1.1 ".i? -:• . - ■ -I !.|n I l'\ i.lli* •- kl. I f. m . • 

In l.v ••!••! i.: i. •? .« I. : .• i ■.!..■• - .■ .i i i. ..?i. • if • ■ - „•: .ill .i rui* !•.•!■« .. . . • • 

till- Ii. • »"^,T-. I if!.. -1. i.. I Ii • i ■ i ■!■...:•. I T } 4 . : !■■! if lliiTi- N- I ■ fi^T- I' ' 

!•• r»>n •! !i> - i ' » . tr.< ii. ■"- ■ .- • !-. ■ .-!../ i» !■ . ri .» • ■nil ■■! • (H.lx 1 • 'i..!i» }; ■ - • 

\\'|.« i. ,i | ;•!.•(' -ri I i-i i ■ ■ r. !i. .i. ' r r r.« -ti-i i, r_-i> ••! mi :ii:| .■■■••■ « I •t-Jtiiitri t • • r- : - • 

!«!•• \«-.ir« ■■! I..- j :■■:•■:. -m ' \ : ■ -■ .! !.••■■. II . IT «• r»* • x | ■ i r •— I « i«.. U « -» •. *n 

iim !!•■• !u ii. im . .■■!"■ fin 1 1. ■• .■ :• n : \* :.:...!« (ii --iifi. j. n> • • Mm.iiIi. \.i. :K- . . \ 

U*.i, n * ■ •-in- - v • -i \\ .in -rli. r i:!.i.iv. a t nit i.:. iii!« ■! .i w i.t ••! )*.* I <••&•> n-rj u- f - ■ • 

|Ui| ! !.l • i.it.ii.: Ii.m. !:.• •.-ii* I. ■ :.»■■ \.-.i- --.«.. r. .\jii.«l » Ki-!. '.7 T:.« 

nil .ill.-l i'. :!. -il.'.*' - a .n_ s I r- ' .i' !• i .-« ••■>.!..;• f I. it .1 I.* i[ .!•■•■ ulcl ijl.-T*1.' ' ' \» 

fur- /ii- : -a 1* ■ \ 1..1 .*. I ! ■■ ■.■■!... .\ ■ ■...■» * I., r ■■?!■■ ! 1 ,;r iii!* •) •% in!* • r. I.« - "» - - *• 

t*i •:.•• * w :.\ .1 ■■» t • ■ • : .• . i- . : J.11- •l...;i; 1 ii : :--u. !•• f r.iiiT Ii* r t- !-p- : J. 

mi.'i 1 r- ■ •• 1 if. . \ i!i. ii i* 1 1 . ■■ ■ • •!..-■ •■■..ii- 1 ii. 1 .it r - •!.■■% nt ihi- n-i|»r ,i, «.* ■ : -•- 
••■ii « ■ ' • 1 ■ 1 «r •.. • .1; 1 :■ • .- 11. : 1 1 5 . • •! ..„•.. it -*. / j.ir*. i I - ■ f ~ • ii'i.i \ • i.i.* ; J^. 
4"' • I .!■■ •■» .' « .1 I ■ jr r.*. 1 :■■ .1 ii. i.J.ti \ «•!?.. • r ui. I* r .•»•■« -t t-»r 1 l.*r»". » • • :. - r 
ilili l ! ii. ■ ■ 1 ■ ' r ■!.■•.! !■■ 'i -. 1 = . 1 - 1 1 .1 1 1 ? !•• !:.• •:':• i«- •>( w.if. •»• »•- 1. •■ . 
Hi ir ' . 1. ■ .!■ 1 • ii . ■ 1 1.. h" '. . »■ -• ...» ■ 1 1. 1 i.i •- ! I.. '[• ■'. 1 , .- *>.!?. •!.&•'• -r.ii • \\ • ■ 

M A *• ■■„'• I ■ ■■ .:! .i .. „•■ ■ • » :. .1 ■ .i j .- :■■ ' r nj up tin l--l^ •■: ^ iw»»- •• 1 

».•"■. 1 ' •_• ■! i.- 1' :.:•-. ! : ■ . ! 1 ■ ■ • ■! r» -' ■ 1 j .• t«- .'- n.«-rli« r rr •: w "■ • ■ : 

|.. . 1. • iV. . r *•-')'.•■. 1 .- 1 ■■..'-.!■■. . ».". ■-.• j •■ : i-i: . |. If.. ., .. -r ••••.!• 

• Ii iii '. 1 ■■* ■ '.'..•_■«■ ■ ■ ! ■■! ■ i. i!i. . i! r 7 l.i-f "-T^ WLt-rt ■ j r - i.» • • • .. •. 
U|> .-. ■■ ? • i. •• • ■■ ■ ■ 1 .- • -J •■ ■ !-.!..■ 1. Ir* i • 1:. i\ ■ i-iitr- 1* r: ti.«- in. ■ • ■ • 
p ! 4 -ii ' ^ ■ r ' .• ■■...', ! i ! . !'■■ . t « ! ,\ 1 I .i. !'•:-« !.•••-•- -. : 

II. 1 1 -•..■'■ • ;; :i ■ * ' ■ '.. •' • .- • • | .- « 1- a!! w.-i !■• „• \ .- l . 

!■•■ .1 " ■■ •■ ! ■ : :. - 1 ■ . . • ■ ■■* . . r, :■ 1 1. ■ ■ .| 1 : 1 i;| .i* '.• t«- *\ J- at » * :. 

0.1- ■Ma*.'" II A \ ■- ■ J • . ' I.- : i '.'• 

W ' . : ■ - 1 ■ « ■ ■ ' ■ / A ■ ■ ■ . ■ 1 . 1 1 ; ; . • • . ■•« . 1 .• » ■ r ■ I ■ . * ' I h «■ I i ■ •! . m" ■ "■ r • - ■ 

1 if :• •..■■"'.■»:■ ■ ! - ■ ■ I 1 i ' .« ' i . ■ ! A I*. ■■/ ■ ■ : li 1: 1 -•..«. • -■ 

ll. .t ! . .:.:.*. ■ » i- . 1. 1. 1 i 11 1 i»i •■!.»! iiii.t lit « »• £T « 1 :. .j - . * • ■: 

tl.« j .:■..*.-:... 1. . !. - ' I- ■■ • :i.- • .t!. ■ r." !■■ - ! ! ltd tl.A! !:.#■ •:. •■ 4 «; 

1- 1. ■ .■• 1 ■.- 1. * -■ ? * • 1 • ! • ■■1.1 • •• : ■ ,iif — i.. •. -ii !•■ :n j«: ••- • . 

• •!!• !. ■ »■ I j 1-- - 1 1 " r -v * .■■•'■'..:? ■ ' ' :.■ 1 ir 1 .< -i: ir • :r* t;Ti.>tj*.r.. • • • • - ~ 
pa*\ i< -.1 .-'.■■-..•• ? >.. . ; 1 ... . I . t ; j *-. •_!■! Ti,.- .•!.•:» r 1 
•■*■■ 1 i ! . i"- • ■!• : ■ - ■. ■■ . t. 1 - .: j . ■• • : :) • -. 1.!. 1 1 • #.f j ••- ••«!.! ,• *„■ i- •■ • « • 

• it '. t I .; ' J M a ** . ." 1. ' .- ',' 'j.. :■ . '» ■ i' «i. • .'i*' ii|-ri rh. •• ■-.•- * 1 
!• .■■. !■ ■ r.\ • • 1 -• 7- \\ :.- •. 1 >i. r. ?. i in! w a* 1 ■■?■ ki.»:«* i i ».- 

#-t ■«.-■. . I/. ' 1; ; 1. " ■ ■"..»■. .r. : ' ; » ■..■ •••:■ .ii;«| !li> • ^f..r. a» • 1 

• L •• r • 1 :i.. - ■ • ■ • 1 ■ ■ ■■ r .1. . ■ : .] 1 ■ 1. • 1 . :. 1 !.».i.i ..f ini.!.!% » ■» 1.: 
•ii«-w 1 .• ii. •' "!.■ 1. ' ■ i. i ■!.■■•« .- • . '■• I ! : 1 ...-■.*:..; 1. tin- ;:ir.««l.r? ■ • ' • • * 

•l*if: a u.ti -ii i;. .! v. 1- I., i-l •"■. ii »• :• 1. 1 • • - 1 t ■ 1 * '— I --turfr I 1 n : tXwm 

«Nirj ii- • h A A 7.- 1 1 I* ui A l:-. *'«■ ' 11.: 11 
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Chap. 8.] PRIVATE WRONGS. 18ft 

c*use,(A) and therefore hath a right to be delivered, the writ of habeas corpus is 
then a writ of right, which u may not be denied, but ought to be granted to 
every man that is committed or detained in prison, or otherwise restrained, 
though it be by the command of the king, the privy council, or any other."(i) 

In a former part of these commentaries^) we expatiated at large on the 
personal liberty of the subject. This was shown to be a natural inherent right, 
which could not be surrendered or forfeited unless by the commission of some 
great and atrocious crime, and which ought not to be abridged in any case 
without the special permission of law. A doctrine coeval with the first rudi- 
ments of the English constitution, and handed down to us from our Saxon 
ancestors, notwithstanding all their struggles with the Danes and the violence 
of the Norman conquest; asserted afterwards and confirmed by the Conqueror 
himself and his descendants ; and though sometimes a little impaired by the 
ferocity of the times, and the occasional despotism of jealous or usurping 
princes, yet established on the firmest basis by the provisions of magna carta, 
and a long succession of statutes enacted under Edward III. To assert an 
absolute exemption from imprisonment in all cases is inconsistent with every 
idea of law and political society ; and in the end would destroy all civil liberty 
by rendering its protection impossible : but the glory of the English law con- 
sists in clearly defining the times, the causes, and the extent, when, wherefore, 
and to what degree, the *imprisonment of the subject may be lawful. r*iQ4 
This it is which induces the absolute necessity of expressing upon every L 
eommitment the reason for which it is made : that the court upon a habeas 
corpus may examine into its validity, and, according to the circumstances of the 
case, may discharge, admit to bail, or remand the prisoner. 21 

And yet, early in the reign of Charles L, the court of king's bench, relying 
on some arbitrary precedents, (and those perhaps misunderstood,) deter- 
mined^) that they could not upon a habeas corpus either bail or deliver a 
prisoner, though committed without any cause assigned, in case he was com- 
mitted by the special command of the king, or by the lords of tho privy 
council. This drew on a parliamentary inquiry, and produced the petition 
of right j 3 Car. I. which recites this illegal judgment, and enacts that no free- 
man hereafter shall be so imprisoned or detained. But when, in the following 
year, Mr. Selden and others were committed by the lords of the council, in 
pursuance of his majesty's special command, under a general charge of 
" notable contempts and stirring up sedition against the king and government, 1 ' 
the judges delayed for two terms (including also the long vacation) to deliver 
an opinion how far such a charge was bailable. And when at length they 
agreed that it was, they, however, annexed a condition of finding sureties for 
the good behaviour, which still protracted their imprisonment, the chief justice, 
Sir Nicholas Hyde, at the same time declaring(m) that " if they were again 

(*) 2 Inst. 615. (») Book L ch. 1. 

(<; Com. Jour. 1 Apr. 1628. (*) State Tr. rii. 136. (•) Ibid. 240. 

a It has been decided by the Supreme Court of the United States that that tribunal 
has authority to issue a habeas corpus where a person is imprisoned under the warrant 
or order of any other court. It is in the nature of a writ of error to examine the legality 
of the commitment. As it is the exercise of the appellate power of the court to award 
the writ, it is within its jurisdiction to do so. It is revising the effect of the process of 
the inferior court under which the prisoner is detained, and is not the exercise of 
original jurisdiction. But the Supreme Court has no appellate jurisdiction in criminal 
cases confided to it by the laws of the United States, and hence will not grant a habeas 
corpus where a party has been committed for a contempt adjudged by a court of compe- 
tent jurisdiction, nor inquire into the sufficiency of the cause of commitment. Ex parte 
Kearney, 7 Wheat, 38. Ex parte Tobias Watkins, 3 Peters, 193. S. C. 7 Peters, 568. 
But neither the Supreme Court nor any other court of the United States, nor judge 
thereof, can issue a habeas corpus to bring up a prisoner who is in custody under a sen- 
tence or execution of a State court for any other purpose than to be used as a witness. 
Ex parte Dorr, 3 Howard, 103. The court on a habeas corpus cannot look behind the 
sentence where the court had jurisdiction. Johnson vs. The United States, 3 McLean, 
89.— Shabswood. 

95 



Digitized by 



Google 



lat 



PRIVATE WHOM;S. 



[»•* III 



rvmamhil fur that iviu-i* |N-rli:i|i<* tin- rtmrl wmiM not aOi'rwiinU grant a -W*» •- 
o-ry.i<%. !•«-: iifcj air< -jhI\ m.i>ii- a- .|Uauit«»| wiili tin* i:iii-h* m|" tin* inij.n*--'.* «•• 
Hut tin* w.i- In-anl mih ui'ii-ii.it ;.iii ami a«ti>iii»hniriit hv i-vrry law \ • r • •>■ 
•IV 1 **' hl - a* ■ ■■nhii;* (•• Mr >i-iiii ii '«• "Wii n :ii«'iiiitil • ►!" th«» tiiat c«-r. n • -*• 
' *rt ■••■utiiii nl wa» ii-it ••Hii,-.| at tin- iii«laiii-i* •»! r<«nr ami t w«-iit \ \« in 

Tlif-i' | > i f 1 1 11 1 i\a«i"ii« ^a\i- n-i- !■■ I lit* -taint*' ln'l'ar I r !■•. t *. m f.« rr* i 
it i- •-iiai it'll ilmt il aii\ ]'tr-tii !••• i-< irn nut 1*->1 liy tin 1 kiii£ hini«* It in |-» •*• ' 
nr h\ ln-» |»ri\ y ••••nin il. <>r h\ an\ «•! tin- iih-iiiIm-p* thm-nf". lit* »r»»*. -.a-* 
^r.inti«l iihfii him. uitiiniit ah\ «liia;. ujh»u any |irt-li-nrr w hat«-»*-viT. a w — *. 
ol /•.#'-•. f« -.'y.'M. ii|m>ii •Iriiiaii'l «»r iii-'Ih»ii iii:i> !•- !•» tin* f-imrf <•! kiri|*'« Ut- \ 

or i*><<M#fi"/i yf'f /.* . ulm -li.ill ilii'i'i ujmiii. vii Inn flir -«»iirt-«la\ * atti-r tl.t- •*•-.•-. 

i«* iiia<li a . t'NainiiH' an<l •lt>i«-rrniii«- tin- I«-l':iIh\ «»t *i|i'h •-■•rfiiinl m«'fif . ami ■ :■• m ■ it 
t'ijii«fitr -hail ap|N-ria:ii. in ■|t-ij\ i-niii;. latlni::. «»r n maii'lm^ *m h jr- r," 
Yrt «tui. in (liff-a-i- "I Ji-iik**. U|..r.« allinh-'l tn. ■• wh«> tn I'iTn wa- • <■ fiafi. ■!•••! 
l»v 111*- U i n lT >n «"iin«il !••!• a fur-hiili-nt -|Mn|i a! limMliail. y ■ rn-vr »h.tt« jr : 
«ji'Vi<<"» ui-rf in. i'l»- u-f <»l (.. pn\iiit hi** ••iiiariri-iiit'Tit l«y law. tin- •Ifl ; •' 
(a* ut-li a« til*- i liaiiri iiiir •)•■• ilium; !■• awanl a writ ••! A /'«.•« .-. «-^«m : •' .„« 
juitfiiitn in \a< alum. tlioiiL'li at la-»t In- llmii^lit |»p»|mt Im awanl tin- ii-lj! •*»■« 
il*/ ./.''./* r-r/.'/iim, \i- . u li*-rt-n\ tin* |iri->m-r u a* »li-« l»aiL r, "l at lln-iM-l Ha -, 
Olln-r ahu-»--» l.:i<l al-i • n j.f Hit" «i.tily |ira«!i»r whi«l» lia>l in ••■inr in-a-r.ri - 
lrat< 1 tin- l»i in tit "\ tl.:- L'n-at • ••d-t iTntiMiial nrm .|y TIm* |wrtv iiiipr:*. i 
m:i* at 1 l-i-m tn •{• i:i\ m- ••!» ■ i.i-m ■•■ !«• flu- tir*t wrif.aii'l nu^lii w.i-1 ? 
!■«•• i»ii«t aii'l a lliir»i. • .i.h ■! an / -'• ;iti<i a y/nr»# v ui-rv i^m*ti. U t»»r« In* |»r»-: : ••: 
tin* jiart\. anil niaii\ ••fin r \ '\.iti"ii- -Inlt- wi-n* pnu-f !••■■! !•» tit tarn *!.iT. :- 
i*i»iiii - in ■ u»i«m|\ Hiii w Ihm-\i r u. ;il :tr r •-!■! i\ «-l\ •-••n-fifr tin* Kti^ii-K !.-•• »-. 

inn\ •■l«*i-r\ i- tl.at i!m- tlajrant al-n | an_\ jmiw.t l«y tin- • niwn »r :t» n. :!•.•"• ■• 

ha*« :il\\;iN- !>•■! n j*r« •< 1 «i« 1 1 \ •• •>{ a -triiL'jl*'. w I ■ l « li •■itln-r i|i*wt»vi*r> tl»«- v\> •< t«« 
ill lliat |M.\\.r t«» li- i-niilrar\ !■■ law. ■ » r . : f h-^al ri'Mniiri*) it fur tl.#- f..*;:r* 
Tin** wa-< iIh- uiN' in tin* |«ii—» rit in-lain •- Tlii* ii]i|m'-**iiifi ••!" an dIm« «ir> •*■ : 
\iilual ifiiii- l-irtli l«i tin- tam-Mir* A./'.##i» r..ry»«M ai-l. -B I <*ar II •■ '.'.nh.-f, • 
• fi- i lri-i|ih-nlly •« niiMiltTi'il a* an<>tlii*r rf..n/;i«f .iirM y ■ ••! tin* km^lffn. a* : >i 

" ' -I i-.»n-M-i|iiriii-i' aii'l an:il-»^\ I. a- al«» in •»iil**»i a «|iii'iit tiling n«lm«-l ' L« ^* • • -i 
iin'th"! ••! |.p»i . . ■Iiiilt* nil t i.« — - w r:t- ilinii^li iml w itliin I lit- n*aili ♦•! that *taf ■:•- 
Imt :*-ii;nj in* -r« 1\ at tin- • '•nnifii law !•» tin* inn* -tHii'lanl of law an-1 l.f^fi 

'I'ln -: .it nf ■- it—- . t i-iiai i*. 1 That «»n • •>ni]>laint ami n*«|Uf*i in «p' :j 
l#v ..r ..ii ).. haif <-t an\ ]•• r»«-ii *i *rti lit if ?•-■ 1 aii'l < har^til with anv — ■•> 

i unl in ii. :: f • «i f. r t:»a--i< >»r !• l<tnv • ■\pn-»«'i| in tin* warrant. »tr a* >■■ 

<■»■»•< i \ . nr "ii — ii — | » ■ ■ -ii -t lirnj" a«ii«»»i»r\. h» Imv tin 1 fait. t«» an ) m ' * 
In .i-"li -r t- i-»li\ . •■!• i . | — - 1 1 -'!-| :• :"ii ••! -Mill |N-t if I It :i»ti|i nr !• l«Hi\ J a r \ 
i-xjin •■>• -I m f i.i w .i:t .»:■• . i-r i ' ■ -* hi- :■» « "ii\ i< Ii *l ««r i-har^t'il m »'\* * 'i? ■» ' 

h'tr.ii |-r ti.i .-i i ■ ,':iii. . .i"i- «ir an\ ••! tin* tw«-lvi> jii-i^-. in \.v a- • 

U]-!. a . • ■\ , -j a i ■ |.\ "I (!.• '.\ .ir : iiif. ••!- ,i!*.<!.i\.t fiiat a ••■| , \ I* ■hi. •-: - 

. l|| .. -- • ' ■ J-.i! ' \ ■ i- I .-.■».. I 



i'T,::ir •■ n.> •.• . 'v i* I .i ' 
hrt'-r ■ !• .Hi— ;t «r ii v ■ f ■ 
rli:ir;> ' I . |mT'\ t t .i 
ai « ii-. i' •••■ :n t i . j • j . i 
• hif- I .»» jr.i!.'- 1 ■ | 

tl.i III ■• Ij-.t* •' ■ « ! * 

lsii..f. ■! !.n.«-. a" ■■:■_■ • 
4 1 1 • ■■!?••. r- .ii. i ■,. t- 
tin |.r - i i r "r I. » :i ■■ : • 

«... .. ••■ .i.i . r -I '■ ■ ■ 

H';! 1 ■ ■ • • !■• .1- -i ■■!" i .* 

!..!!■ - !•■« . .!• ■: : r ■ - 



M..l -, 
.' •■ ■ I 
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•bled to hold his office. 5. That no person once delivered by habeas corpus 
shall be recommitted tor the same offence, on penalty of 500J. 6. That every 
person committed for treason or felony shall, if he requires it the first week of 
the next term, or the first day of the next session of *oyer and ter- r*io- 
miner, be indicted in that term or session, or else admitted to bail : *- ' 
unless the king's witnesses cannot be produced at that time : and if acquitted, 
or if not indicted and tried in the second term or session, he shall be dis- 
charged from his imprisonment for such imputed offence : but that no person, 
after the assizes shall be open for the county in which he is detained, shall be 
removed by habeas corpus, till after the assizes are ended, but shall be left to the 
justice of the judges of assize. 7. That any such prisoner may move for and 
obtain bis habeas corpus as well out of the chancery or exchequer as out of the 
king's bench or common pleas; and the lord chancellor or judges denying the 
same, on sight of the warrant or oath that the same is refused, forfeit severally 
to the party grieved the sum of 500/. 8. That this writ of habeas corpus shall 
ran into the counties palatine, cinque ports, and other privileged places, and 
the islands of Jersey and Guernsey. 9. That no inhabitant of England (except 
persons contracting, or convicts praying, to be transported, or having committed 
some capital offence in the place to which they are sent) shall be sent prisoner 
to Scotland, Ireland, Jersey, Guernsey, or any places beyond the seas, within or 
without the king's dominions, on pain that the party committing, his advisers, 
aiders, and assistants, shall forfeit to the party aggrieved a sum not less than 
500/., to be recovered with treble costs; shall be disabled to bear any office of 
trust or profit; shall incur the penalties of praemunire; and shall be incapable 
of the king's pardon. 

This is the substance of that great and important statute : which extends (we 
may observe) only to the case of commitments for such criminal charge, as can 
produce no inconvenience to public justice by a temporary enlargement of the 
prisoner : all other cases of unjust imprisonment being left to the habeas corpus 
at common law. But even upon writs at the common law it is now expected 
by the court, agreeable to antient precedents(r) and the spirit of the act of par- 
liament, that the writ should be immediately obeyed, without waiting for any 
% alias or pluries; otherwise an attachment will issue. By which admirable r*iQQ 
regulations, judicial as well as parliamentary, the remedy is now com- "- 
plete for removing the injury of unjust and illegal confinement. A remedy the 
more necessary, because the oppression does not always arise from the ill 
nature, but sometimes from the mere inattention, of government. For it fre- 
quently happens in foreign countries (and has happened in England during tem- 
porary suspensions^) of the statute) that persons apprehended upon suspicion 
nave suffered a long imprisonment, merely because they were forgotten." 

The satisfactory remedy for this injury of false imprisonment, is by an action 

C) 4 Burr. «B6. (•) See book L page 1M. 

* Besides the efficacy of the writ of habeas corpus in liberating the subject from illegal 
confinement in a public prison, it also extends its influence to remove every unjust 
restraint of personal freedom in private life, though imposed by a husband or a father; 
but when women or infants are brought before the court by a habeas corpus, the court 
will only set them free from an unmerited or unreasonable confinement, and will not 
determine the validity of a marriage, or the right to the guardianship, but will leave 
them at liberty to choose where they will go; and if there be any reason to apprehend 
that they will be seized in returning from the court, they will be sent home under the 
protection of an officer. But if a child is too young to have any discretion of its own, 
then the court will deliver it into the custody of its parent or the person who appears to 
be its legal guardian. See 3 Burr. 14.H4, where all the prior cases are considered l»v lord 
Hans field. In a late case (Moore and Fitzgibbon) the court refused to permit an inquiry 
whether a child born during wedlock was the offspring of the former or the latter, but 
on a writ of habeas corpus directed that the child, an infant under three years of age, 
should be restored to the former, who was the husband of the child's mother. M. T. 
1825, K. B. 

If an equivocal return is made to a habeas corpus, the court will immediately grant an 
attachment. 5 T. R. 89.— Christian. 

Voi- II.— T W 



Digitized by 



Google 



i:n 



PKIVATK Wl:oNc.S. 



[U-K HI 



nl" tP--p:i«— i. rt irn. . u- : i'l\ .a!!.. I an »i fmn "f" f'.i!-.- aiii|---t — ••: •■■■ ?■■ . -* ■. .• 

^i r.. i .ii.\ . .in. | ii-iii'i-* i...i'. • . t:il i\ . :i< • "lii|<:iliH' i u M!i a • ti.ir^i- ••? .-•-. •*; 

Im''i»\ .ii--» . ;ii.<l ! jm ■•■• . i I . •• iri \ -I i.i .I m ••\i<r t|:in. a i ji « f->r I'll- i- . ■ ■ ■ ' »• 

rri . !\ . I . :t i . • J .!.-■• i ■ •■ ■:• !• 1 1 i.in* j*. a- f ■ »r :i . 1 •»:!.• r .1 jur:- * •■•:■■ ■ •■ ; « •;. 

• '. . ... M '. i ........... .. I - I ....... . . . I.. . . ... 



I-.r r 1 

In .!• • 



• j mm 

.:■ . ■. I *.■ • .»■ »•■ p.i\ a fiii«- Ik I ln« kni^ t«r I in- \i"-!at."i* ■■! Ji.» j .• . * 

III Willi i.- l mi i ?.. tv tii r\ :iK«.iI:ifi> riu'lit "I' iniiw ii.iN. .r !l..i - f j • 1 j". 
|ipi|-i rf \ . !ii'i.i_ i. 1 1 1 . r, \ i ■ 1 . r,: • •? it. \\ inn a< ijiiin • !. 1- -t 1 ; *.\ a j.» n- ■...!. • _ v: , 
\i f a- il- lia».i«- .n J »•! .; i..t ■ . aii I tin- linaii- ■ ■! i»- a< -pi — 1 ? 1- •¥■ ■ •!• »•■•• ?■ -y 

t J 1 !-■ • 1 : \ i;ii>|t r fiir PM...H-I .'• i.i r.il i|r. i-;«.|i. ••! ll.i« r ."« ■' fA ». ;•. ai ■; ..- ! 
miun-. (In w r ■•!!.;- !i.a» .»(!■■•' :!.•■-• n^liT- n.u«t U* Pi- i :• l »•• lln « i-rr- -: - ; ■ • 

tli\ : -!■ -fi 1 v 1 f h. ]■:• - ii 1 i > t • t <»ir i'<M,li.i !.t.«l;» * : I • . .! = • . : \ ■ it u . ' ■ ■ •t 

ciiiiii t "ii- aii>] i.i-\ !■• f..i,*!.Ji-r fuji-f Imt. r.itln r lli.ni 11 • :i •• pa *.%'• * • » "V* 

iiijui :• * ti..it m.i\ !■«■ .tf|. ■!■. .1 1 . : • .- . .yn.» § t t t a* wrll a- t" tin- r ;/.'« •■! pr . - ••* 
Ah'l 1 ii« P l-tn I -I. ail Ian ■ ■■!.• .■!■!•■ 1 1 . « - In -ail n| 1 1 ij ■ 1 r- : • - alS^til..; !: t •»:# 

fi^lif- «•( u.-i:\ i-;>:. ii- 

Wf.iri in \t l n't f- 1 j --.t • •- !li"-i- w !■ ! • - f i all", if lli#:r ■ ' ■ •■ ■ • n j'l.'- . ■ •: -. a>« 

■ rv mi nlfiil !■• p* r— •!•- ■ 'iii-ili r. 1 a- tn« nil«*i- <>t -# -•■ . T \ .uM «-- -•■ i.« . ?. 1 ••..*■ \ 
,..,, . I'tl.i-r \'\ \ .11 : "I- " fi« - . * 1 . - 1 i*i laii**ii« . ami. in p.i* ' ■ '..ar. »'i« I. _ . - ■ » »• 
* lli:i\ I 1 i|ii!n- !•» Jm !»••!. -« iifi'liT flu- l"lir I • ■ ! 1 ■ 'A **£ Pfi»."l« I. •••>*: | 
liriil w il". p:t!> 1 ■ r ;ii.<l • >..! I. in .r I aii :iii*l w :tr«l. Tun-'- r :i:.i •>« r\.u.t 

I Innitii^ lint n .11 !■•■ •»:•■■!■* tl ft. a p- r*"ii. • • • rt — 1 - : • •• •! a* a /■■ '-:» * a?* 
prim -pa!! \ » I 1 ■ -■ - i' in. 't »i. >>*• • . U . r ■ .r .iu:i\ a fnaii"* w :• . .!■■• ■'.'.» 1, . i.r ■ r : • i. 
riiii\i-r»atii»n "ai'Ii !.• » ; :n I '• ■•■.■; «-r ••! i.< r» !-•• al»i-!'_' In r I A* ?■ :if 
lir-f --rt. ■/ ' ..*■ ■■«■ '.ik ii.; I.. 1 a^a\.«l - li..it 1 :•"■.• 1 !••• l-\ fr.ii.*l .i» : |- • 
i«ua«i'>li. t*r •{•ii \ • .•■!!• • . f ).«■!■ -Ii t'.n- law .'• I — -• l» •:■•■■• *«i| j-»« - J ■■: if 1 
rnii-ira:nt . f! •■ wiV l..i\ !. • ■.■• p- w ■ r (•• i-mi-i 1.1 ; aii| ll.« -y\ f"P- ^ \ ••• a r« r..*lr 
liV wr:f "I m ' '■ *»•» # ' « r a- • :■ ii «■! '■ '/-/*« i'i » ^ f ■ • -. v • ■ r- ' »; • j # • .• • • » r 

'Mm- a t mil |. : \ a' f I •■ < • .11 . r . .- •• . |. t -\ . .»»■! 1 1 .« ri-l-i flu I :i-l-.i?i«i -La., ri ■ ■ - t : 
tin* jh.«*, *-.■■.-. < ..| ■ .«. \s *. Kijt .| I'ua.'i »• l««r T.ik -vj !■■ - a«a_\ :n *l ! \ •».»• ••• 
Wi-Mu |..SK«.»* I ' I- f?« 'f'-i I- 1 " -I al! a!-" !■•■ in-i 1 "-•■in-'l t\w\ •.!•*■ ar ! 
•»•■ lii.< -I .it tl,.- p ■ ;I * . ■■■ <■! r ... I -, : ii-.(i. rit- ; % ii,j :m«t rr.. ».i-»-.it.| t-..i; *i . r . 
Inn- 1. i . •■ flit- a. * >iii . nil : ? i.. iij;- 1 ' iii 1 » a' — « 1 uf i f I- I J«i r»i -i\ 1 r .i.i: &_•••.•. 
>. •. ...#.... .... ti .. . . • _ .. . . - •. •■- . • . ;.. .. ...i . . . 1 . .. • 1 .. i< .1. •.. .. 



1 in- 1. 1 . •■ 1 ni» .!• ' 'in . :i 1 1 . ::i«- 1 1 «;•»'« in 1 * a *« « i 11 ■ 1 ' •■ 1 !■■ r» - i ■ •» ■ r «i.i; ;_"••.■. 

an a« ••■•n ••!■ rl •■ < *-■ a..»a 1 ■-• -w- .1 a* pi ?■— * 1 .1 - i ■- an* I •- f ■ 1 ■ •• flit- w ii* r.. -. ■■ •, - 

par ifi- lr- .1 1 l,:--i i' ■ i •■■.f a •■■." , - • i.f 1 au«i Tl.« • l«l !aw u;i» p.. -T . • •. •• • 

pi».»i!. fli.r !l ■■: ■ - .« : tt.. — - -I I.. r 'a i\ up <\t ll.i- n-a-l. it ua« ii"t i.iu| .4 ■■ f 
nr.i'll.i-r n-.i 1 . r-» ■ r r.» • n •■■ ! - !.■•::*« iinl< »* »lii- w a- !•• inji.litl »!• I m : it .if 
»•! I* t-j i. — f .«r -i- -vv "i i. I m» a -Tf.iij'r ini^lii «an\ I.i r U l..:.-l : !.. ". 
In.r-. ■m. k '■• tm ,- K- » ••• a 11- ' f I •■ p- ..« ■ !-»r a w an iM ajani-1 In r I ■ -f f !. 

■ »r f . » ■ ».. ^r . 1 1 • ■ ■ . . . ■ •■» I . . ^ 1 ■ . • • . • 1 1 . .ii . * "' I '•■*.' j i.r j »-: »■- ■ • .--•-• 



nr !■• :•,. -p • i* ;.i • ■ ■•■» ».- 
•»f i«»n \\ "'Ii a 11 .«'i - '■ 
!■•.. f. -Ti -■! •: • -; ■ .« 
tli« T* < a»i I- • ■ 
Bi I ■•?! ■'! ••■ -j 1-- ■ 

•n»i , " ' ■" 

m t!..- p!.. i.r r f : . 

•* I ;i • . .| 1 r •■• *■ 

r i> ■■ r . .11. If. 

tl. ■-. . s :-. ■. -.x 
iip"». • ; ••.. it'- : ' 
C» ii -.1. ^ . ■» ■■" :>■ r f ' ' 



a -in "iii .* J .1 ■■■■ •• 'i,. nr 1 riiii 
!. ' .-. a- a 1 ».i *-i •• 1 riiM-. !•-!? l-\ «nir ia»- 
- . v-' i-n.» i« •■• I a- a» '• I 1 f ■_• 1 1 r % . -•• 
■•.'. "-..^ :i -V --T:v »••■*■ t»» tl.i- I i.-f a» -I : ' 
1 .-r 'i ■ a«i«il , « 11 r. win fi ii ll.« ■i.i , 1 ■■ • 
!• ■■ :»• ■. • Mi.j .»ri I'::! tl.*- .,•• • 
. ■ I « 1 ■•■. lir-.-'ai'* . - . f a* tin- rn k u*-: • 

• ; . I • . .' .i'i .-r ii'Mii' »l.-li l-i-'WM 1. ■ '■ ■ • 

.■■ :■ .■ . --ii I . r pr' •. : -u- Ii l.a\ .■■ .r .1 
■ \ -1 *• ■ 1 .1 11 ! <«r «■•':.. rw :••■. t>« yr* . 
• I. ii -pi.- !■■-.;- In tl :- . *■ 
,«• ' ■ • 1 .:.-: !•!■ pr»»\ • ! 

n.1 l »\l , l-.!. .. ■' -Uftl' -|i Ii? • \ : .. i 



I i' - 



1 .* r 



fc.rTi. 
l*i«* 






Digitized by 



Google 



Chap. 8.] PRIVATE WRONGS. 140 

marriage.(6) The third injury is that of beating a man's wife, or otherwise ill 
using her ; for which, if it be a common assault, battery, or imprisonment, the 
law gives the usual remedy to recover damages, by action of trespass vi et armis, 
which must be brought in the names of the husband and wife jointly ; but if the 
beating or other mat-treatment be very enormous, so that thereby the husband 
is deprived for any time of the company and assistance of his wife, the law then 
gives him a separate remedy by an action of trespass, in nature of an action upon 
the case, for this ill usage, per quod consortium amisit; in which he shall recover 
a satisfaction in damages.(c) 

II. Injuries that may be offered to a person considered in the relation of a 
parent™ were likewise of two kinds: 1. Abduction, or taking his childreu away; 
and, 2. Marrying his sou and heir without the father's consent, whereby during 
the continuance of the military tenures he lost the value of his marriage. But 
this last injury is now ceased, together with the right upon which it was grounded; 
for, the father being no longer entitled to the value of the marriage, the marry- 
ing his heir does him no sort of injury for which a civil action will lie. As to 
the other, of abduction, or taking away the children from the father, that is also 
a matter of doubt whether it be a civil injury or no ; for, before the abolition of 
the tenure in chivalry, it was equally a doubt whether an action would lie for 
taking and carrying away *any other child besides the heir; some hold- r*\±\ 
ing that it would not, upon the supposition that the only ground or "- 
cause of action was losing the value of the heir's marriage; and others holding 
that an action would lie for taking away any of the children, for that the parent 
hath an interest in them all, to provide for their education.(rf) If, therefore, 
before the abolition of these tenures, it was an injury to the father to take a way 
the rest of his children, as well as his heir, (as I am inclined to think it was,) it 
still remains an injury, and is remediable by writ of ravishment or action of tre&- 

(») Burr. 2067. (*) Cro. Jac 601, 638. (*) Cro. KHz. 770. 

* See in general, Bac. Abr. Master & Servant, 0. Selw. N. P. Master k Servant. It has 
been disputed, but the better opinion is, that the father has an interest in his legitimate 
child, sufficient to enable him to support an action in that character, for taking the child 
away, he being entitled to the custody of it. Cro. Eliz. 770. 23 Vin. 451. 2 P. Wins. 1 16. 
3 Co. 38. 5 East, 221. No modern instance, however, of such action can be adduced; 
and it is now usual for the father to bring his action for any injury done to his child, as 
for debauching her, or beating him or her, in the character of master, per mwd servitium 
amisit, in which case some evidence must be adduced of service. 5 T. R. 360, 361. 

In an action for debauching plaintiff's daughter, as his servant, it is necessary to prove 
her residence with him ; and some acts of service, though the most trifling, are sufficient. 
See 2 T. R. 167. 2 N. R. 476. 6 East, 387. It is unnecessary to prove any contract of 
service. Peake's R. 253. But if the seduction take place while she is residing elsewhere, 
and she in consequence return to her father, he cannot maintain the action, (5 East, 45,) 
unless she be absent with his consent, and with the intention of returning, although she 
be of age, (ib. 47, n ;) or if the defendant engaged her as his servant, and mduced her to 
live in his house as such, with intent to seduce her. 2 Starkie Rep. 493. If she live in 
another family, the person with whom she resides may maintain the action, (11 East, 24. 
5 East, 45. 2 T. R. 4 ;) and the jury are not limited in their verdict to the mere loss of 
service. 11 East, 24. The daughter is a competent witness, ( 2 Stra. 1064,) and, though 
not essential, the omission to call her would be open to observation. Holt's R. 451. Ex- 
penses actually incurred should be proved, and a physician's fee, unless actually paid, 
cannot be recovered. 1 Starkie R. 287. The state and situation of the family at th«> 
time should be proved in aggravation of damages, (3 Esp. R. 119;) and, if so, that the 
defendant professed to visit the family and was received as the suitor of the daughter. 
5 Price, 641. It has been said that evidence to prove that defendant prevailed by u 
promise of marriage is inadmissible. 3 Camp. 519. Peake L. E. 355. See 5 Price, 641. 
And no evidence of the daughter's general character for chastity is admissible, unless it 
is impugned. 1 Camp. 460. 3 Camp. 519. The defendant may, in mitigation of da- 
mages, adduce any evidence of the improper, negligent, and imprudent conduct of the 
plaintiff himself; as where he knew that defendant was a married man, and allowed his 
visits in the probability of a divorce, lord Kenyon held the action could not be main- 
tained. Peake R. 240. And evidence may be given, on an inquisition of damages in an 
action for seduction, that the defendant visited at the plaintiff's house for the purpose 
of paying his addresses to the daughter, with an intention of marriage. 5 Price, 641.— 

Chitty. 
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»•'.■.« vi tt ffririM, tit- ri'f. V'l /?.' i. f'»;' . r»f it'- /»/• f . ; r* in the ■ afiio manner a- :h« 
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whm alwav t, 7 t ami it Mill t-niiilt<I (•• an at tit>n nl /.n i*.',rt,t nt, 11 lo% Hani i>r } j .: 
Ire laki-n Ihiiu lii in , hut tin n In- iini-t a<<«Mmt t«» la i — pupil |nr tin- il.itii^^* • « .% fa 
hi* «» n-rovrp* 1 A • An*!, at a ^•i:inl;aii in i-hm;'.- i%a« aNn entitled al • ■ 1 .- r. 
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mo nut tlii*« anth(iiati tl ri trl»t Itut a more ^|.«-t- «l\ ami MiUiiuar\ imiL-i «>r i-r- 
Uri'rwiii^ nil tninjilaihtn relative (<• wanU ami ^nai ■ii.in-* hath • •! late «>|>tu;i.fi \\ 
an tt|»|ili« almii tti tin- rniirl «»t ehamery ; whith i- tin- t-u|>reme guardian ai>i 
ha* the Mi|*-ni»temient jiiriftin -lion, ul all tin 1 infant** 111 tin- kingdom Ami : » 
exprer»«»lv provided |.\ Matute IJ far. II r. -4 tlial testamentary guardian* n.jt 
•14**1 "■■* l,,t * | in ah aetmn tit rawthmeiit or t re«|ia*i«. lor recovery «■! *anv • ■"/ 

"J llu-ir war«K uritl alnn for damage* to Im* applied to the line au«i UntDt 
of tin* infant* • k ) 

IV Tt> tin* relation ImIwivii m.ntrr and vTriiiif, ami tin* ri^hu anniia^ 
tht*rrt'mtn ( llu'iv an* tun ^|km n-t t»t injurifH im nlfiit. Tin* one in, rviannof 
m itintiN hin*t| m<rvant U'lnrv Um tunc in vx\>\t\*i ; the other i«, U-atinj; or too- 
fining him in mn-li a inuiint-r that ho in n<it ahU* to |H»rt«iriu bi» work At 
to tho tirM. tin* n-taiuin^ aimiht-r jn rxnih mTvant iluriiii; thr time hf liaia ^m -i 
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tho mu.tior; antl t«»r that injur) the law ha* given him a remedy by a -»pr«tal 
act it » 11 en tho rat«> ( an«l h« a ma\ altn ha\e an attinii ngainnt the iHTraot U»r ibm 
non |M-rtnrinaiH -o ••!' hi- a^nnin nt ■/; Hut, 1! the new master wan im>I a|*|»n«c«l 
of the tnniit-r (tintrai I. im at tmn Ih* agaiiiht Ai/m. i« • unh-Mi he refut*n» t«» r«-»lurt 

the Mrvant. ii|imu ih matcl Tl ther |M»int *»t injury ii» that of heating. c«*a>- 

finiii^. t«r ilitahhug a tuaii't M-nant, whuh »h jkihI-* ii|niii the t^amc print i|.l« a* 
the Litt , \i/. , the pp '•.*•• n uI.h h tin* matter hat |.\ hif« emitract actfuiretl ii« ta« 
lalniur nt' the *M>r\anl In ilu- tate, U-M-lrn the rein«it\ of an action oj ta\tunr 
or iiu|iritnniuent. nhn-h the mt\hhI hiiiiM a lt at an intliviilual may hare a^a.at>t 
the au'iiret^iir, the tua^ier aU<>, a** a re«t»iii|M»n»e t«*r Ai* imtuetliate loaa, ma\ *ka*sv 
tain an at-timi nt trt-j»a-w* n it i#ri#.».»; in *m liii h he miiftt allege ami |»ruTe tae 
•jH-eial tlamaiji* lie hat MiMamed \*y the U*ating of hit* nervant. per q*od arrr«f««A 
ami*if;. n< ami then the jury will make him a |>n*|N>rti«uiahle |>ecaniary t»ata> 
liM-tiun * A timilar praitiie t«» nhiih wo tin-1 al-n* to have obtaiucU itt***^ 

•. I \ I. va> • .'I'UmI^ 

/ 1 s 11 \.» • 1 \ it 1 : 

« n-*i - 11*1 »i»r» m 

» 11 1. w n 1 is • /i..|. iu iwi>t>a s A 

• 1 \ 11 ■ /. 

** K\i*u in ta*rti| iI.-Imu. tiinj. \* it:iit*. «»r injuring a «lnl'l. tho fat hrr cannot su* mJib- 
out ali« a i;:iiftf nii'l 1 r*»t ii^ tl.tit Im- -;i*!.uintl •itu,i> l<»-» n| M-fviif. nr »l l*xat»t tLat L* mm 
q\A.£*A !•» in' ur • x\ * ii-«" in 1 ti'h ■»*«• ur iijt In eiin' h.« • hiM. "1 IU*I. 4A. C Ka*t Vi 
11 Hi»i. *..". >.r T lL»\tn '.V» Atil t it .»| fM.ir in iv^h-nef ih«t the rhil«l watt «W •«• a 
trfi'l* r \««r* a« !♦• U :ii« .»| »•■■■- .r!<>:<i.n^ uti\ .i--:«t.iin t*. th<h lif 1 ranncH »a»tA.b ut 
ai'i.nii 'l'hf nil*-* in I :■• n ij-!« » n -Mf-f^.rt •■! thi« •!■•* '1 ne m-rr rIui-ML«lM| ia \i • •»»» 

«^nt t f IU;i it H li.itpi. r i> . ..I'-i Utii Ni>v. inN r. IvV M. T.. ami in mhtra -ta 

|iUni* M «ltt l.ir*«l in 1t# -| .1-- ' r ii'.i 11 ^ .1 eh.i. it tin ln^hw«v a|f4in«l |^la&nud • Ma 

aiel •• r«.uit. \\ iii*-.in« mI.i r.«t I..- \i «« thrown ti <*ii .in>l In* ukull frart ur«^l 

*| In* li-r-l t i ;• t ju-t.. •• «.k« ••• • -f . it . 11 'iiai t'.i- j.f. 11 miuM urn ft* maintaiiM-U ia ih. • 
ft if m. m.i-Tii'ii )i a* the •!■■. I ir.1'1 >ti ».i- J.i .ii-h'-l ii| .»n (l.i* 1<ma of l he i-rrviCMi of « rt A 
a hn lifiu h.t it-ii !•■: m »r«. I ■■■.!■ j ■••.!-. !«•• \.-.ir- ••* 1 •. . w v.» inra|>ahtr of i-rffo-rr a«| 
any *< !•••! m-m.» «•, mip! thrri :<>n- •!.:•■<. .•■■! a u-.umj.: . «!„• h tao* «<t'iifinne«l by to* cmui — 
CatTTi 
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the Athenians ; where masters were entitled to an action against such as beat or 
ill treated their servants.^o) 1 * 

♦We may observe that in these relative injuries, notice is only taken r+i^o 
of the wrong done to the superior of the parties related, by the breach *- 
and dissolution of either the relation itself, or at least the advantages accruing 
therefrom ; while the loss of the inferior by such injuries is totally unregarded. 
One reason for which may be this : that the inferior hath no kind of property 
in the company, care, or assistance of the superior, as the superior is held to 
have in those of the inferior; and therefore the inferior can suffer no loss or in- 
jury. The wife cannot recover damages for beating her husband, for she hath 
no separate interest in any thing during her coverture. The child hath no pro- 
perty in his father or guardian ; as they have in him, for the sake of giving him 
education and nurture. Yet the wife or the child, if the husband or parent ba 
slain, have a peculiar species of criminal prosecution allowed them, in the nature 
of a civil satisfaction ; which is called an appeal,™ and which will be considered 
in the next book. And so the servant, whose master is disabled, does not 
thereby lose his maintenance or wages. He had no property in his master; and 
if he receives his part of the stipulated contract, ne suffers no injury, and is 
therefore entitled to no action, for any battery or imprisonment which such 
master may happen to endure. 38 

(•) Pott AntJq. b. i. c. 2ft. 

* It appears to be a remarkable omission in the law of England, which with such scru- 
pulous solicitude guards the rights of individuals and secures the morals and good order 
of the community, that it Bhould have afforded so little protection to female chastity. 
It is true that it has defended it by the punishment of death, from force and violence, 
but has left it exposed to perhaps greater danger from the artifices and solicitations of 
•eduction. In no case whatever, unless she has had a promise of marriage, can a woman 
herself obtain any reparation for the injury she has sustained from the seducer of her 
virtue. And even where her weakness and credulity have been imposed upon by the 

/ most solemn promises of marriage, unless they have been overheard or made in writing, 
■he cannot recover any compensation, being incapable of giving evidence in her own 
cause. Nor can a parent maintain any action in the temporal courts against the person 
who has done this wrong to his family, and to his honour and happiness, but by stating 
and proving that from the consequences of the seduction his daughter is less able to 
assist him as a servant, or that the seducer, in the pursuit of his daughter, was a tres- 
passer upon his premises. Hence no action can be maintained for the seduction of a 
daughter, which is not attended with a loss of service or an injury to property. There- 
fore, in that action for seduction which is in most general use, viz., a per quid servitium 
wniriL, the father must prove that his daughter, when seduced, actually assisted in some 
degree, however inconsiderable, in the housewifery of his family ; and that she has been 
rendered less serviceable to him by her pregnancy ; or the action would probably be sus- 
tained upon the evidence of a consumption, or any other disorder, contracted by the 
daughter, in consequence of her seduction, or of her shame and sorrow for the violation 
of her honour. It is immaterial what is the age of the daughter; but it is necessary thai 
at the time of the seduction she should be living in, or be considered part of, her father's 
family. 4 Burr. 1878. 3 Wils. 18. It should seem that this action may be brought by a 
grandfather, brother, uncle, aunt, or any relation under the protection of whom, in loco 
parentis, a woman resides, especially if the case be such that she can bring no action 
herself; but the courts would not permit a person to be punished twice by exemplary 
damages for the same injury. 2 T. R. 4. 

Another action for seduction is a common action for trespass, which may be brought 
when the seducer has illegally entered the father's house ; in which action the debauch- 
ing his daughter may be stated and proved as an aggravation of the trespass. 2 T. R. 
UVi. Or where the seducer carries off the daughter from the father's house, an action 
might be brought for enticing away his servant, — though I have never known an instance 
of an action of this nature. 

In the two last-mentioned actions the seduction may be proved, though it may not 
have been followed by the consequences of pregnancy. 

These are the only actions which have been extended by the modern ingenuity of the 
courts to enable an unhappy parent to recover a recompense, under certain circum- 
stances, for the injury he has sustained by the seduction of his daughter. — Christian. 

** Now abolished, by statute 59 Geo. III. c. 40. — Chitty. 

* The wife or the child, if the husband or parent were slain, had, indeed, until lately, 
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t»K I N 1 1 KIL^ in lU^.'NAh I'l.i-ri.ItTY. 



Mil] 



■In i In- j»r«-« •■•lin^ • itajiti-r ui« t*> ■n-*i«li rr<l tin* %*p»ii^ op injtirii-* ■: a*. 
»;!• i ir<i (In- i - 1 _: K • - ••; [•« i-nii-. i-itlu-r • 'UiM-li-rcl a* iipM pluai*. nr a- - 
hit* 'I tur.kilt "tin r. ai.*i a iv .it [•!• -t-iii i«» t-iih-r u|miii tin* Jim ii-t<..*»ii «•• -. , 
iiijuiii^ :i« all.) t tin* n^l.t- <>l |>i<>|M'rl\ t 1-^rtluT with tin- rviiu-ilu-«t »!•:• :. : r 
law h.i« x\\* 11 tii ri |m:i ■ 1 i» ii:< -•» tin 111 

Ami lun- ii^ain \\<- ii.ii-i fni.<i\t mir iiiriinT <livi*ioii a, of |m»|*Tty n.v ;• •■ 
iMiii.il ami ii.il. y- .-■ ■ »..k', \\i,;iii » -•!*•*! -!•* in ^im.iI-, ii|iiiii_v, uii«i all ntln-r i.« ■ .' 
chattel-, uiiil thm^* tlicri-unfo u.i .«w-nl ; a j»r«<|Hrt\ uhn h may att«-ri>J a r . 1: • 
|Hi^'it wlnrr\»T l.o u»H--, :i 1 1 * I fr*iiu thrin ■•• n • c*\r*» il* • li-iinininali"ii : at . •- .. 
j»n»|H -n\ , u hull i .-11-. «•!* ni mi< li tiling* a» aiv |N'rii*aiicnt. !ix«'i|, anil mum ■ •. *} • 
»» lalnN. tfln-liu III-, ami In n • •• t..lurlll* of all kiliiJ*. which UIV alihrXt-1 :■ :.c 
Imtmiu, iinr * an 1m- nin\i-i iinfii tin- |i|ai-f in which tln-\ Mil-i-t 
• II" 1 " l"ir-; . il.i-ii. Hi- an- ti. i nit«nl«T tin* injurim thai ina\ !•%■ offer* ■! !•• ::« 
J ri^lit- "I 1 /» .-. W |ii'|tr!\ ; ami. «>| thr«M\ lii>t tin* H^hl* o| J- r*. r.a. 
|irn|MTty 111 f ai.tl tlii 11 t L» — «■ that an- in art tun ••nly. '» 1 

I '1 lit* rij^lit - ••! ••■ i-"hal |.p»|i- rty in ;•<..•.»#.<-«'.,/, art- hahlr to tHo »]-*• .. • - : 
itijurit •» : tlif aiiiniifii nr iir|irivaii<*n u| ih.it |ni-.-ri-ion ; utxi tlif al»u*M* "r ijii.a^ 
<»l lli«* i liatti'ir* while tin- |m*-i -- h'li « I'litinui-- in tin' h-jjal nwiirr. Tin- t-rr. *r 
or •i«'|*r;valti'ii ••! |..--i -.-phi. 1- al-» •IivimImi* into t v% «» hratp he* ; tli« a umu»: a: : 
unlaw 1 1; I tiiK.r f tin tit awa\ ; ami llt<- utiju-t ./^ii/.i/.y thein. though the or:.;'" a 
taking ini.'lit !••• lawtui 

1 Ami lir^t nt' an nil. awful fi' i / Tin- ri^lit of |m»jN-rty in all r\:. •*! 
tiling I*, iiij -••it i\ :t- «| :.i • -! \>\ •■« ■ u|«:iti< y . a^ lia*» U-i-n iMnnvrly ••»■ I 
mnl |»r* -1 r\ «»l aii<l trai.-t- 1 r- -1 \\ ^ran^. «[••<!-, :m>! hIIN. uhiilt an* a 
tinualii'ii ••! that ••! i-.i|iain-\ ; il !•■.;•■« ■». :i*> a ii« ■• •■»^ir\ n»ii»i -i|Urii« ••, thai » : • :. 2 

lia\i- utii « l;.iimi-<I a ri^htlul |«-»i --.'iii n| aiiy ^ 1- nr « hattfl*. t-:thi*r I \ a .•; 

iNiti|.aii< \ .-r l«\ a Ii-;m1 traii-N:. wIun-wf « ilht r hy Iraml tir tunr tli-ij--*.^^^ 
in*- lit tin in. 1- ^mlf\ •>(' a tran-u'r* «p»ri a^:im«»t tin- la%* «»l" ncmIv, «).;• t. i* a 
kiifl ft -1 1 ■■!. -Sui \ law nt na'tin* F«ir tln-ri tuti-t U- an tip! «»i" all •-^jal r..~ 
tin -ri i hi h\i. 11 i4..iii ai.-l luan. iiiili-*- |nivati* |i« »*«•«■— inii«% 1^* Miun^l In-m v.: c*". 
ili\a«p*n« : aii'l. it an a« i|iii">ilii'ii <>I ---m1- hy rjtlnr t'uri'i* i»r trau<I wm* a.. ■■«; 
to U- a Millii .1 iii I.lJi . a.i } r-'j • itv wmiiil — «>ri li* ii»t»tiiu*«l to tht* m«»*t *!r ■* . 
nr tht* iip-i 1 uiii.ni^ . aiPt ill* wtak ai«l -.ii.j'Ii- iiiiininl |iart ot' iitankinl »:.. - 

U I \ far tin- ii.-i-t I. .1 .1 ;■««..- -i;\ ;-.nii i-miM Im".iT U- mtuH' of tltt-ir |i>M«a ••:■ *.« 

'1 In- wp'H^-l il *..»,: ii :■ 1 I- 1. .n j thi> Id- -t r nearly all i 111 11 ty*. th«* i.*-\: ■« r- 

^t«ll rati'-n :-. w I.; ' 1 • 1 : - - : \ •'•■ !.iu >■! K?.jl.iii<l lia* l'ivi-ii for it An«i th:« • • 
tin' lir-l |>l.i« . . (In i« .: ■ ii t . j. ..i::.i ^ •».!• il.» i,.^, |\ r « vi wn>ii^tully tak* -. ^ "• 
•lli'l i, hm«a^t* I"r iii 1-— •■ > , .i;nni l\ -m h uriju-t in\a->i*»n , •* J. • 
' illi'li-l \-\ .i> : -i» •: . t h; an n.-titntinii which tho Mirpr ■ i- 
tnli ■•» («• <iiaii\ :1. i iii- : |i. ■•■• t ■ »y ■■,„ Iii my tin S»««nil Tin* ohtam* « 1 • 
(•tic in-tain 1- i'l a . ui.I.iu;.,i :....:_. \\ t *\ nt a wp'hjjtul il i »»t rvwn :' ami t?.» i> 
. I-. fc 1 . - • «" 1 |C 



a |*" an.ir ~|i ■ : • :.•■. 1. . j : 

l.i- !;■!!. MIi ii n »■ « 1.1 • ..I. 
'II.. M, •..!.. M A A r • 

1 I - • I..- t .I'- ..■ i • » » • • 

iii ■.■ \ ■ . ■: . ii* 1 1 ■ :. ■ ■. . 
>ti » *i.r 

Wx .■ '. .. ,-■ 1.. : I r .. . ■ ■ 
l-ii.-.-ii.-i *■.!:?■ .•>.!. :. ■■ - . j 
lli> •• 1. 1. 1 . . i, .11, 1,1 . .»■. : .. \ . 1 
(» Ii .1.. 1. 1 1. } 1 ■ 1. 1 : • •! I* 
•tr- i.»- 1 .1. I ■• l». . !■ ■ • : • \ 

ail*>Mi *\ •»!• i U-« I A« Al< !»»■ <|\ it l.< 



• 11 ..i!-'\v« 1 tln'Mi. in thi* nature i»f a • .1. *- h .» 
^ ■ . I'ui.... W r i.j«. *«»l IT. r. ^7. A»h! -r . t 

■*■ ' i»! fin\ ■ .nt n-i uti-r t|irr.«f»>t < ^ • • 
, ii i ■■: J •:■ «•-. 1.1. h-r tlw V -fc 1" \ l-t » ■ 

i •*■ »■■■• .!• - • r U n .l!i tht* law «• r«uf !.».'■ ■• 
* !■ ■. . . • .|---fi-« i.ir ri-ni. nn'.« !••• • 
i .1. ■ ■!. |-.t i.-.-. T Ji-Ihi* l4-«. Ki- 
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the action of detinue (of which I shall presently &&y more) are almost the only 
actions in which the actual specific possession of the identical personal chattel 
is restored to the proper owner. For things personal are looked upon by the 
law as of a nature so transitory and perishable, that it is for the most part impos- 
sible either to ascertain their identity, or to restore them in the same condition as 
when they came to the hands of the wrongful possessor. And, since it is a maxim 
that ** lex nemitiem cogit ad vana, seu impossibilia," it therefore contents itself in 
general with restoring, not the thing itself, but a pecuniary equivalent, to the 
party injured ; by giving him a satisfaction in damages. But in the case of a 
distress, the goods are from the first taking in the custody of the law, and not 
merely in that of the distrainor; and therefore they may not only be identified, 
but also restored to their first possessor, without any material change in their 
condition. And, being thus in tne custody of the law, the taking them back by 
force is looked upon as an atrocious injury, and denominated a rescous, for which 
the distrainor has a remedy in damages, either by writ of rescous,(d) in case they 
were going to the pound, or by writ de parco fracto, or pound-breach ,(e) in case 
they were actually impounded. He may also at his option bring an action on 
the case for this injury; and shall therein, if the distress were taken for rent, 
recover treble damages.(/) The term rescous is likewise applied to the forcible 
delivery of a defendant, when arrested, from the officer who is carrying him to 
prison. In which circumstances the plaintiff has a similar remedy by action on 
the case, or of rescous :(g) or, if the sheriff makes a return of such *res- r*i47 
cous to the court out of which the process issued, the rescuer will be *- 
punished by attach ment.(/i) 

An action of replevin, the regular way of contesting the validity of the 
transaction, is founded, I said, upon a distress taken wrongfully and without 
sufficient cause ; being a re-delivery of the pledge,(i) or thing taken in distress, 
to the owner, upon his giving security to try the right of the distress, and to 
restore it if the right be adjudged against him :(j) after which the distrainor 
may keep it till tender made of sufficient amends; but must then re-deliver 
it to the owner.(£) And formerly, when the party distrained upon intended to 
dispute the right of the distress, he had no other process by the old common 
law than by a writ of replevin, replegiari facias ; (I) which issued out of 
chancery, commanding the sheriff to deliver the distress to the owner, and 
afterwards to do justice in respect of the matter in dispute in his own county- 
court. But this being a tedious method of proceeding, the beasts or other 
goods were long detained from the owner, to his great loss and damage.(m) 
For which reason the statute of Maribridge(n) directs that (without suing 
a writ out of the chancery) the sheriff immediately upon plaint to him 
made shall proceed to replevy the goods. And, for the greater ease of the 
parties, it is further provided, by statute 1 P. & M. c. 12, that the sheriff shall 
make at least four deputies in each county, for the sole purpose of making 
replevins. Upon application therefore, either to the sheriff or one of his said 

{*) F. N. B. 101. (/> Co. Litt. 145. 

(•) Ibid. 100. (*; 8 Rep. 147. 

\f) SUi. 2 W. and M. Sew. 1, c. 5. («) F. N. B. 68. 

(#) 6 Mod. 211 . (•») 2 Inst 139. 

(») Cro. Jac. 419. Salk. 586. (»> 52 Uon. III. c. 21. 
(*) See page 13. 

other and seeks to recover them specifically. Weaver vs. Lawrence, 1 Dall. 150. Cullum 
vs. Bcvans, 6 Har. & J. 469. 

It is either in the dctinct or dctinuit. Where the sheriff delivers the goods to the plaintiff 
the declaration is in the drtmuiU and the plaintiff recovers only damages tor the detention. 
In such case, if the defendant recover, there is a general verdict for the defendant and 
damages for the detention, on which there is a judgment pro retorno habendo and for the 
damages. Easton vs. Worthington, 5 Serg. & R. 130. Where the goods are not delivered 
to the plaintiff, but are allowed to remain in the defendant's possession upon his claim 
of property and giving a bond for their forthcoming, or where the goods have been 
eloigned, the declaration is in the detinet. The plaintiff recovers the value of the goods 
in damages; or, if the defendant recovers, it is by a general verdict in his favour. Bower 
m. Tall man, 5 Watts & Serg. 550. — Sharswood. 
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«|v|>t;' ■ - *i-. iimv i* fn In- i;i\«ii.m pur-iiai "I* the tf-rutr •■!" \V,-!ii. J 1, 

YA'\ I ■ - 1 I l. .it tin* p.u*\ n|'l<'\\i!i^ will pur-im lii- :n 1 1- -ib ;i^.i :.-: "# 
di-t ,, .i:i.'ir. !"i" w iiu :i pi;rp«— t in pu'- in i ;•■ • •/» ; / «.^»i. n.# .. i-r | »• ■► - '■• 
|ip ••• . ■;•■• , .il.'i. J ll.:i! it IJ.r I. .'lit hi- iii t« IliiifH i ;* — .1 1 1 * - 1 |.:iti ).• tt ,. :■ Ti 

tlti- .li-'i-i • - a/am . !<-r wh:i •• purp«— r In- l- ;il — • l»mml C • » tllnl y-.'« t • •• r. -j 
§ . . . •'.;'#■. :■ lii-i-N - 1 1 . *• pit .|/i ■-. tin- -i. flii inn \ ••! win-h i- •..-.-■ ■ ■. 

' .ii \ .ii 1 at tiir |>if'il • 1 tin- -l,i T.tl. ll.i- -t.itufi- 1 1 «it.i 11 i l!« r. ■. . - t 
Unit tli.- • - f Ti- • r ^rantm^ a ii ph \ in «m :i i|i-tiv-- |nr nut -hall taki- a 1- :... •* :« 
iwn -iirt-1 !•■■* in a -ii rt i <'t ill". Mi- ttii- \ :il u«- « *l tin- ^imnIi iji-tr.um ■•!. « ••?•«! t i - -1 
to pi >>-i < iiti> the Miit with<- a hit ami without • !« lay. ami t«*r the nturi. • •: ".•• 
giNiiJ- , ulmli ImuhI -hall It a-*i/m-«l (.» t li« a avowant »-r |m-i-*.ii mak i«^* « ■ j- 
ni/.iii< <-. <>ii m-ucM ma-le (m tin* f>llii-rr; miit if f • *rf «-if «-• I may U» -in >1 .?. : .«• 
tiuim- •■! tin* a— i^m i ' Ami n rtamly. n*» tin- < mi if uil «li*tn ^> i- • n \ t« ■ • r.- 
prl tf.f |»:irl\ <li-traim-i| uj.cn t.» -ati-lv tln-mht «»r iluty i'Win;' In-tn i.iii.. ".!..» 
*n*l !«• a- will :iti«ui-r«->l \>\ -inh -ntlh n nt Mirrlii-* a** l»y Plaining tin- * ■ r \ •;.»• 
trv»-. w ha h im^lit tri-i|iii-ntly "ua-iHii ^n at nn-i'iivi-nnm v U* tin- ••**in r . * a >-i 
that tlif law tii'Vrr want<itil\ millet* Tin* -In-nll "ii ni<*i\ui^ »m Ii —■« .r 'T 
in iiiiMii'luiti-|\ . \-\ Li-* <>ffi<rrv (" <:iiim* tin* rhatt«-l- takrii in ili-tn •« !•■ I* fx- 
at<*n • ! int'i tin* pu— «•-- mil nt' tin- party «ii*tr:iim •! upon; unit— » tin- iii*im '.«»r 
chum- a \*r**\n rt\ in tin- tfn.nl- -<» takt-n. Fur it !•> tin- iu«-iIm «•! •»! «li-tn -- ii.« •;.•- 
tniiii<>r 1i:i|i]m|i- (•> i i>mi* a M *am ml" |m— m'-mhi h| hi- «»w n pn»j»* rt\ m tf> «•-!- m !. .. h 
U-I'iir {>•■ !».i'l l«»-t . tin- law all'iw- lii in lit k*i-|» tin-in. witli"iil ai»\ r« !• n t.« • m 
tin- maiiiii r li\ ulmli In* t!.u- ha- tfaim-il {•••— • — >i"ii. It-iiitf a kiml "I J- r- :.a! 
rfHf f '-r .. It tl.i-n-tiip- ti.-- •l.- , ra.m«r i-l.i:in- any -m Ii |in>|M-rt\ . tin- |*-«rty 
n»|»l- \ \ 'i.:' mu-t «iii a nut a wr.t •» / ■ ■ ; - r„ *,if. yrJ.u.iii.\\\ w lii« h thi- -!•« r.^ .• :«» 
try. 1«\ an m*| ut -t . in wli-mi f I ■- pr«»|M-r»v pii-\i'«n- !•• tin* 'li-liv— « -ul**i-;« .; ^ 
Am! -\ it Im- ti'un>t t" !■•■ .n ti.«- ili-traMi-r. tin »!:<-ritt • an |in •*«•«■«! ii*> turt'.f r, 
Imii mij-( i-tii' n tin- i i:u!i. •■! |-n j-i-n \ t«i tin- * ■ -nrl "I kin^ - U-m h i>r i • r;.* a 
pliav tii I •■ tl.in> imtl.ir |>r>-i i lilnl, il thi'ii^lit :iil\i-al-ir. aii>l tl.i r» t.i.a..\ 

lift I- I'!] III! >i J 



tiff ■■I'll im •! y 



Ul I* I II MM 'I j 

Hut ;t mi i iain "f" j»n»|-. rt \ \»- |»'it in. «>r it' i:|m#h trial tin- -In-riff - iin| a i- *! .«> 
tcrti.ii>' - .t a.'a.n-t t In- ii.-t r.i.imr . I In -n tin- -In- nil j- in npli-'. \ tin- «; ,,, »i- n.a* r * 
•It'll ••-•■ "f « ^ , " !| f"r» • . '.I t in- il.-t raiinir iiiak* - fi-i-tam i- r in • »•■ t. •• .; ••!• 
^ !••■ l-iiin 1 with. n li ■- i<*iint\ |t-ii it llu* ili-in-—* lr i iirrn •! •■»;! - : !',« 
rfiiiiif v. i-r i ••in *-a!i «i. tin n tl •- -In-r ti ma\ n-turii that tin- i*---!-. **r U-a-:« art 
r/m ;•. /. ..' f ; ■• i. • .i»-!-n-.l !n a •! -'am-r. t" pl.|i-i-« !•• Imii iinklmw n . al.-S t . - -v- 
UJm.ii tli- | .ill i n p. • \ \ n/ -1 a.I l.:i\f a wii! i-l i .iy-.,i.« i#, ii ■•/..fi.-if.-,. .. ;.'• 
inr m--r> pi>>|Mi!\ ;.y.'* .-. /. .- a l«i in w !.!• h -i^iiitn - a -• « "inl «»r n • ip"« Ai 
di-!r.-- ■ hi !.. ii ul thi f.i-' tthi'l. v\a- il'i/m"! It i« tln-n l-n- a ■ ■ ::.i:.. k : 1 
Id tin- -!n r :l !«• t.iu«" ■■•!»>•:• /■•■•I* •»! tin- •l.-HMiii'»r in Inn "1 tin* «l»»trv— : r 

.•.-;..--. • J !.,.• I I" 

r > . . i • • -p. -i. • i «.!» »• i ..*. ' l ; !■«« 1*1 II • &•«*« 

• • i !■ ■• i ■ '. I . /-!.:• 

1 I'. .■ : !/,. .•■. i*. i . !-• ..■ ti.. i .-• . - .: .- ii-.w | r ni'li-1. h\ •!.!! I • A ^•' V. • . '. ■• 
|] »-. " k' *i.. f. .■ .'i i; . ! r!.. • in*-, i urt ■•! tl.. .i.-tr;- t if i ivbn h tl.*- .i.-r.-« 4 

t«k> 1. - '. • . j\ iii! r ■ 1 '. ■ ■* 1 • \ ' j • -11 i| 1 ;.• i' '•!. lh« rt '"ti- !•• tl.** rt-pfi»lf.if. »«^ i.- : 1 .•-.-> 
Im- ;: . « 1. 1 * •■ • rt 1 ". \ -. •* 1- -r -•»! !i .in I*:, -'iiit .1- tin- r» «ri»tr.ir -It^l I «1««th •u"*: . f ■ •% 
i-..\. - !■ . •. t,« . ■ -i ,-i 1 „■. .1 r, -j . . • . ■ .%i . h T r j > - - i -ir. -■» «.*• in.ilt- m: i i| a «* . .-•. ■ •• «• 
ai-f. «i«r ■?• .-!■•..» m »• '. ■■* ,i j .: •■■•■ 1..- .!• • • n .i.r.i.n-1 iln »li«tr*:mr • ..■ r; & 



i:r,: 



Oil. .■•!■. -.•. r -r ■■■■.•!• ■■! !.-.«■■- .n ' 1 ■•■ • • '-ilit « 

1- • . ■■ . .-...-■ ... r . ? . . ■.-• " • I • fi-l n -.-1 >-■ ■•■i.il l.- r •-! 

fli.tr ■ ■ . i t- » • ■ 1 ; . , ■■ iii 1. * ■ ii ■ * r- ; .- *• .11 » .: :..i» ••ii> *« . . •» 

-.!•!•! i\ '. 1 :. 1! Li..- •- mi i.-:i,» ti: ) m • 1 

: ii .-■-■! .-■ -.i-l :■■? I- i • \ li." ti.^s • . 

•nf .- • ! ■ » ■•. j ! ■ ■ . ■ ? 1 - 1 j * ■■! T :;.• *.•>', 11. »: k« I. !a.r i«r *» .1 *r 

«a- ■ ■ - :..•■•.■■ • • :.!■...• ii r. -i ■:■•!»!■ ii :.'.•■ -i.-t »•--• w ». - . » 
r\. ■ ■ 1 •.%■■■. 1 . . ■ ,. it, 1 . .■ :.. • :. ,ii : .1 :• **j:n ..: thi* £• -«!•, :f « r* .*m 

III* r. ■..,.». i 1 ■, : ■■ | 

I; •■ . ■ . .••..... • •" . . ;f '\ . ■ ::T - 1 ..- I i>.| •!. i!| l«- mh<l:l ■.».. i I 

In ■ ■ ■••■.. .■■■»■ r 1 •■■■■'• ■ -i:«- M.i- •alxir *JiitL«.<w£ vl« .*» . 

AAii. .' !-• !i.ih>' a r« tuili ••! lh< r ' iv .: a li 'uili ii- tn<li-li«i. —KftBft. 



W4 



Digitized by 



Google 



[*150 



Chap. 9.] PRIVATE WRONGS. 149 

merly taken, and eloigned, or withheld from the owner.(f) So that here 19 now 
distress against distress: one being taken to answer the other by way of repri- 
sal, (w) and as a punishment for the illegal behaviour of the original distrainor. 
For which reason goods taken in withernam cannot be replevied till the original 
distress is forthcoming.^) 

But in common cases the goods are delivered back to the party replevying, 
who is then bound to bring his action of replevin, which ma} T be prosecuted in 
the county -court, be the distress of what value it may.(u?) But either party may 
remove it to the superior courts of king's bench or common pleas, by writ of 
rtcordari or pone;(x) the plaintiff at pleasure, the defendant upon reasonable 
cause ;(y) and also, if in the course of proceeding any right of freehold comes 
in question, the sheriff can proceed no further ,(z) so that it is usual to carry 
it up in the first instance to the courts of Westminster hall.* *Upon 
this action brought, and declaration delivered, the distrainor, who is now 
the defendant, makes avowry ; that is, he avows taking the distress in his own 
right, or the right of his wife;(a) and sets forth the reason of it, as for rent-arrere, 
damage done, or other cause: or else, if he justifies in another's right as his 
bailiff or servant, he is said to make cognizance; that is, he acknowledges the 
taking, but insists that such taking was legal, as he acted by the command of 
one who had a right to distrain ; and on the truth and legal merits of this 
avowry or cognizance the cause is determined. If it be determined for the 
plaintiff; viz., that the distress was wrongfully taken ; he has already got his 
goods back into his own possession, and shall keep them, and moreover recover 
3amages.(6) But if the defendant prevails, by the default or nonsuit of the 
plaintiff, then he shall have a writ de retorno habendo, whereby the goods or 
chattels (which were distrained and then replevied) are returned again into 
his custody, to be sold, or otherwise disposed of, as if no replevin hath been 
made. And at the common law, the plaintiff might have brought another re- 
plevin, and so in infinitum, to the intolerable vexation of the defendant. Where- 
fore the statute of Westm. 2, c. 2 restrains the plaintiff, when nonsuited, from 
suing out any fresh replevin, but allows him a judicial writ issuing out of the 
original record, and called a writ of second deliverance, in order to have the same 
distress again delivered to him, on giving the like security as before. And, if 
the plaintiff be a second time nonsuit, or if the defendant has judgment 
upon verdict or demurrer in the first replevin, he shall have a writ of return 
irreplevisable; after which no writ of second deliverance shall be allowed. (c) 
But in case of a distress for rent-arrere, the writ of second deliverance is, 
in effected) taken away by statute 17 Car. II. c. 7, which directs that if the 
plaintiff be nonsuit before issue joined, then upon suggestion made on the record 
in nature of an avowry or cognizance; or if judgment be given against him on 

(•> F. N. B. 69, 73. areria carve*, cnpta in vrtitn tuzntio, tint irreptrgibfflaf 

(•) In the old northern languages the word toWirrnam is whether beasts of the plough, taken iu withemar*, are inc»> 

wed aa equivalent to reprisals. Stiernhook, de jure Siteon. pable of being replevied. Uoddead. o. 6. 

I. I.e. 10. (•>2In*t. 139. 

(•) Ravm. 475. The substance of this rule composed the («) Ibid. 23. 

terms of that fcmous question with which Sir Thomas More (») F. N. B. 09, 70. 

(when a student on his travels) is said to have puzzled a (■) Finch, L. 317. 

prmgm <tical profewor in the University of Bruges. In Flan- (•) 2 Saund. 195. 

dera. who gave a universal challenge to dispute with any (») F. N. B. 69. 

prsou in any science; in nmni tcurili, et de (fiiotibet ente. (•) 2 lust. 340. 

Upon which Mr. More sent him this question,— " ttfrum (*) 1 Ventr. 64. 

* Now, however, by stat. 9 & 10 Vict. c. 95, 8. 1 19, all actions of replevin in cases of 
distress for rent in arrear or damage-feasant shall be brought without writ in the New 
County Court and (s. 120) in the court holden for the district wherein the distress was 
taken. But (s. 121) in case either party declare to the court that the title to any heredi- 
tament or to any toll-market, fair, or franchise is in question, or that the rent or damage 
in respect of which the distress was taken exceeds 20/., and becomes bound with two 
sureties to prosecute the suit without delay and to prove that such title was in dispute, 
or that there was ground for believing the rent or damage to exceed 20/., — then the 
action may be removed before any court competent to try the same, which is done not 
by reeordari, but by writ of certiorari, the new county courts being courts of record, which 
the schiremotes were not. — Stewart. 
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tiff have a property; 3. That the goods themselves be of some value; and 4. 
That they be ascertained in point of identity. Upon this the jury, if they find 
for the plaintiff, assess the respective values of the several parcels detained, and 
also damages for the detention. And the judgment is conditional; that the 
plaintiff recover the said goods, or (if they cannot be had) their respective 
values, and also the damages for detaining them.p') 7 But there is one disad- 
vantage which attends this action, viz., that the defendant is herein permitted 
to wage his law, that is, to exculpate himself by oath,(A) and thereby defeat 
the plaintiff of his remedy : which privilege is grounded on the confidence 
originally reposed in the bailee by the bailor, in the borrower by the lender, 
and the like ; from whence arose a strong presumptive evidence that in the 
plaintiff's own opinion the defendant was worthy of credit. But, for this 
reason, the action itself is of late much disused, and has given place to the 
action of trover. 8 

This action of trover and conversion was in its original an action of trespass 
upon the case, for the recovery of damages against such person as had found an- 
other's goods and refused to deliver them on demand, but converted them to his own 
♦use; from which finding and converting it is called an action of trover r+i/jo 
and conversion. The freedom of this action from wager of law, and the L 
less degree of certainty requisite in describing the goods,(J) gave it so consider- 
able an advantage over the action of detinue, that by a fiction of law actions of 
trover were at length permitted to be brought against any man who had in his 
possession by any means whatsoever the personal goods of another, and sold 
them or used them without the consent of the owner, or refused to deliver them 
when demanded. The injury lies in the conversion ; for any man may take 
the goods of another into possession, if he finds them ; but no finder is allowed 
to acquire a property therein, unless the owner be forever unknown :(m) and 
therefore he must not convert them to his own use, which the law presumes 
him to do if he refuses them to the owner : for which reason such refusal also 
is, prima facie, sufficient evidence of a conversion. (n) The fact of the finding or 
trover is therefore now totally immaterial; for the plaintiff needs only to 
suggest (as words of form) that he lost such goods, and that the defendant 
found them ; and if he proves that the goods are his property and that the 
defendant had them in his possession, it is sufficient. But a conversion must be 
fully proved ; and then in this action the plaintiff shall recover damages, equal 
to the value of the thing converted, but not the thing itself; which nothing 
will recover but an action of detinue or replevin. 

As to the damage that may be offered to things personal while in the posses- 
sion of the owner, as hunting a man's deer, shooting his dogs, poisoning his 
cattle, or in any wise taking from the value of any of his chattels or making 
them in a worse condition than before, these are injuries too obvious to need expli- 
cation. I have only therefore to mention the remedies given by the law to redress 

(/) Co. Entr. 170. Cro. Joe. 081. (»)See book i. ch. 8 ; book iL ch. 1 and 26. 

I*) Co. Litt. 2W. (») 10 Rep. W. 

(0 Salk.664. 

T Formerly the defendant in an action of detinue always had it in his power to retain 
the chattels upon payment of the value as assessed by the jury. The remedy at law was 
in this respect incomplete, and it became usual to apply to the court of chancery, which 
from a very early period interfered to compel the return of the chattels themselves. 
This jurisdiction seems originally to have been confined in its exercise to cases where 
the chattels were of peculiar value to the owner, as, for instance, heirlooms, jewelry, 
articles of curiosity or antiquity, family pictures, &c. But latterly it has been decided 
that the right to be protected in the use or beneficial enjoyment of property in specie is 
not confined to articles possessing any peculiar or intrinsic value. The damages re- 
covered in an action, although equal to the intrinsic value of the article detained, may 
be infinitely less than that at which it is estimated by the owner, so that damages may 
not be any thing like adequate compensation to him for the loss. And accordingly the 
courts of common law have now (by a peculiar process of execution) the same powers as 
the court of chancery to compel the return of the chattel itself. Com. Law Proc. Act, 
1854. s. 79. ReguloR Generates, Michaelmas Vacation, 1854. — Kerr. 

• Wager of law was abolished by stat. 3 & 4 W. IV. o. 42, 8. 13.— Stewart. 
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(luiii. *\ !■:■ K are iii i\\f n|i;i|n » ; h\ aeti«>n of tri*j»iA< n rf <irm»«. wl.i-r*- ■» art 
ti i ■ ■" ■ ' '■"•»l • »"•' ■ *t- -/ " Ji«i«iriini«» t«i :t!nttlii*r * |»ni|N*rty. ami lh r. ; ». rx*. 
J '«--.Lt. iv a< i iiinpaiin d unli «niiie de.fn-e of l«»n'r ; and hy •}••■< i. u a l«n 
Ohf.> i \\i .!•■ tin- in ; i- in it-lit imiith n nt. ami the injury on.* •■•*•■ /». ** •.. 
ami ti- i-.-i- -i •- .irt-ni^ uitinnit an\ hn-aeh of tin- jieaiv In li»th of u f.i* i. *..u 
tin* |>!:ui.iiil »ii;iil n-i n\i*r iI:iiii:i^i «. in pn»|N -rt mil In tin* injury h hn h h«- |.r. if« 
th.it ii - |>in;-*-ir\ ha* MiMaim-*! Ami it I* not material uIm-iImt tin* dan.u.;* tv 
i|i>im- I \ tin iiiit n<i:iiit liirii-iit. nr In* •M-rxunt" by Inn «lir«*f-f i«»n . I«»r tin «•• - <•« 
villi i.i- .ij.nn-t tin* maMi-r a* u* II a* tin* -•■rvant »»i And. il a man kt-« ]•» a •]-^* 

Or nl In I hliili- annual. Il •»•■«! to do llll*ehlef, a» hy WiirTVIIl^ pdieep. «»r ihe tikr. lb* 
OU in r ff i • 1 1 — I :iti*»\\i-r I'T tlir oni-e«| urine*, it hi* know* «i| »ileh evil ha) it • 

11 II it in it.. n| iti|iiiti-i ntli'i-tiii^ tin* ritfht «»t thin^n |H*i>onal in j-«*v«i. a 
We an* in \t tn I'liii-Miirr lhn*e uhn h re^ani tiling* in «/»7n/a i»iily : or mkIi rr.-hu 
a** an- hmmli-d on. ami an-e from. ''.,ntnht.t ; tin- nature ami *everml i|ivi»n>r»« <4 
whn ii wi-rr explained in tin* preeedinjr volume <</) The violation, or m»n-|^r- 
loriiuim i'. • »! tin— e i-Miitrai t- mi^hl U- extended into an ^rvat a variety of » r* •!.£«, 
a* tin- n^hi* wini h we linn ii»ii-iiJfn-il : hut I »hall now eoiiMder them in a n^*rt 
ctMii|*r«')n'ii-ii\i- \n*w. 1'V hi-iv makiiii; only a twofold di\i*ioii of cimtrm« i* . \ t. 
ron inn I- §jpn.**. ami eon tract* t»i/»/ffi/; and |N»iritiit"; out tin? injune* that ar*«t 
from tin- \it.i;itii>ii <>| taili. with their reflective re medic* 

Kxpic* contra* l» tm ludr three dintimt »|*h-u** ; debt*, covenant*, ami pro. 

1 Iln' Ir^'al an «-|*f :if i* >n nfi/f/ff it, a Mini of imint-y iliii* l»y <'«*rtain ami rt| *v^« 

a^r«*i-iin-ht - a**. I»\ a l«nnl lor a ii«-t«'rriiiiiat« a Mini ; a lull or rn>tc ; a «|w-« \u, * -if- 
fCain . '*r a nut i« ---r\ •••! mi a l«-a»i- ; w hi-rv tin' «|uantity i- filed and *]- ^'. 
ami •!•■•■■• m-t «!♦ ]•« ml ii|t«»ii any mi t •■»«■« ■ in- ht \alu:ition to «fttl«* it Tin* i.«»ii r a*- 
s ... . im-iil "1 ihi'-i- i- an injury. t*«r uhnh th«> |»n»|M'r n'tm-dy *i»* h\ a- : ■ 
J n| •/• '7. r t»i « i'ii.jn-1 tin- }m rl'.rinam i- ••!' thr ^oiitra«-t and mi>\ir m n 

•|M-< ilii .ii miiu inn- .« ■ '1 In;* i*» tin' •di'it'ii-if ami Min—t nin««iv. part. •% 

whiTi' I he ih-ht an-**** u|hi|i a *«|m < i:al ty . tli.it i*». ii|-»n a ilwd or in*trnin« i t \. ■ f 
at-al Ni a !-• 1. 1 1 I \rrhaliy a^n-i- 1<» pay a man a n-rtain prut- tor a i t-rta.-n t • : 
of jpunN :iii<i tail in tin- |MTtnrmaiii i*. an :utinii o| drht In-** n^am*f in*- . ! : • 
in a t «• • a *• r> r n.,i,.tti inhtrait: hut il I a^r»-t- for lio m-11 Ii d pri«-«'. I alii !.••' . 
V* ati .i« t;..n nl i|i l»t. hut a Mjwi ial a« tinli t*n tin' < a-r. u« t ••flili-j !<• th«* r.a* .-. 4 
my ii-iitrait Ami imli-i d ai 1 1- ■!»-* of deht an- now >m'1i|ii|ii nrnti^hl I..: .;• r. 
N|Miial liintiait- iih'ii r -i-al . vilnrriti tin- -uin dim i*» <-h-ar)_\ and |imm-a • i* 
pn-*. -1 t'-r. m i a-i- ■•' -m h an :n t u >n upon a Minph coi.trai-t. ihr |»i« ; -if 
laU.ur- utnit-r lw«i intln uittf* Kn>>t. tin' ili-ti-mlaiit ha* Inn- tin- »ame a«Uai •*.-» 
an in an a> t n>n ••! (• '■'.■. . that «•! w a^'ii.^ I.:- law , or pur-;iii^ hirn-M-lt i»f r,r ,^M 
by oath, il In- th.iik- pii.j . r .' ■ >■■• ••■■•ll\ . in an ai-tmii of •■•- t«l tin- pj t *. *T 
fuu«t pi"\i tin- w h"ii- in ht In i laiiu-*. i>r n • n\i r imthiii^ at ail. F«r tin >lfi<t j 
oim Mii^ii- la'iv "I a> r;i>ii. tiM-d ami ili-t«-riii;m d ; and uhiih thrrvlort-. if \h* 
|)r*H.t \. k r.i •* lii 'in tin- i 1. 1. tn i an nut hi- !""ki •! np«ii: a- thr t»;niif « tMitrai t *a ! • •*• ( 
the pi il-'iiiiam »■ i- »in d b»r It tin-n l« -re I hnn^ an a* tmh of debt lor ~ . . I 



• % r mi 

•■* «l1«t»| t. »*«v III |1 
» l:>|. »% 



•An n-wha? »• .-i:l.n f kri-w'.-L'.-. •. .• *«\oiij |'"». 2 Sira I'Jftl *J |> f . 4** 

Rt|i n , ..win r > m 1 .»n»M, r ,» ",.- *, r u ,. f, r .« ttl •. J, - t dufn* h\ a di»tff. a \nt\\. .«r 1 -b#r 
laiiK- .in miii H<i I \ I' 77 IJM-I . . I -1 Cumi •'<•» \\-t if l»r «h«-4iM r ■••• 1 » « 
d"»* •>•■• 1 t llu*>r. 1 . i - ■. :• . 1 • . . t |.-.« .r.l th» •!..»: •h'Hihl kill •!«.•.• • • » 
ih-ii.- . "ii. •.»•! ■■:!■■■ •■ 1 ■■■• •• •'.i'.-i •i.'i f- ..-i i« tin a k ; a *r.iiAl:"n ••! I li«* ••*—• .»«■ 
1'i.rr ." > "J Im ['.' 1" .' «i. ■ !■ t •:■ r ■ .11 -i 1 ■■'!• •!.•.• .* kf j I • h» n>«f •":■«• 
■ 1. i. f. . ..« :•., j r . fij -•■- ! i 11. v ■ 1.. ii- .'it . r n<»t ki>Mmnf nf it •ho. I .- «i 

m- 1 »- ■ ■ • . .1 in -i \ \ • 1 . 1. ■ .1. 1 - r . • . •■• -i h% tin- i^r-M-n innirr*l 1 ■ -j.-» 

li. •* ,- .. k 1 .■■:.. * it •!. w ■ ■ . < , 1 I 4 . 1 . -• K.;i- i • • r.-hi*» M r I" • .a 

tin k • / ■ i- 1.. !i I' 1 ti. 1. -• '«■ t I . . • 1 .•■ ni.L. \ iir l«:ti*d with «u L »•-•r^ 

N*«ri'»* l .»'■ ii ,!■ ,i ,i|-i- i:. ir- .-f 1 . I.- r .■ . i. .-. ■• mi ll..« J r* 111 :-«•• of th«- . «wr%. -• ^ 
r P •-. ■•••.- -i ...• 1.. ■■■.* . • 1 ■•■■ o • 1 . 1 . 1 i.' 1.1. 411 M'luu U|«n tf.r .««. 

4 I«m:. • . • ml »•■•• lit-i 1 • W ..^i m, . Ui A A. i. •■ 1. -Lami. 
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am not at liberty to prove a debt of 20Z. and recover a verdict thereon :(u) any 
more than if I bring an action of detinue for a horse 1 can thereby recover an 
ox. For I fail in the proof of that contract, which my action or complaint has 
alleged to be specific, express, and determinate. 10 But in an action on the case, 
on what is called an indebitatus assumpsit, which is not brought to compel a spe- 
cific performance of the contract, but to recover damages for its non-perform- 
ance, the implied assumpsit, and consequently the damages for the breach of it, 
are in their nature indeterminate ; and will therefore adapt and proportion them- 
selves to the truth of the case which shall be proved, without being confined to 
the precise demand stated in the declaration. *For if any debt be proved, r *i -g 
however lees than the sum demanded, the law will raise a promise "- 
pro tanto, and the damages will of course be proportioned to the actual debt. 
So that I may declare that the defendant, being indebted to me in 30/., undertook 
or promised to pay it, but failed; and lay my damages arising from such failure 
at what sum I please : and the jury will, according to the nature of my proof, 
allow me either the whole in damages, or any inferior sum. And, even in actions 
of debt, where the contract is proved or admitted, if the defendant can show that 
he has discharged any part of it, the plaintiff shall recover the residue.(y) 

The form of the writ of debt is sometimes in the debet and detinet, and some* 
times in the detinet only: that is, the writ states, either that the defendant owes 
and unjustly detains the debt or thing in question, or only that he unjustly detain* 
it. It is brought in the debet as well as detinet, when sued by one of the original 
contracting parties who personally gave the credit, against the other who per- 
sonally incurred the debt, or against his heirs, if they are bound to the payment; 
as by the obligee against the obligor, the landlord against the tenant, &c. But, 
if it be brought by or against an executor for a debt due to or from the testator, 
this, not being his own debt, shall be sued for in the detinet only.(M?) So also if 
the action be for goods, or corn, or a horse, the writ shall be in the detinet only; 
for nothing but a sum of money, for which I (or my ancestors in my name) have 
personally contracted, is properly considered as my debt. And indeed a writ of 
debt in the detinet only, for goods and chattels, is neither more nor less than a 
mere writ of detinue; and is followed by the very same judgment. (#) 

2. A covenant also, contained in a deed, to do a direct act or to omit one, is 
another species of express contract, the violation or breach of which is a civil 
injury. As if a man covenants to be at York by such a day, or not to exercise 
a trade in a particular place, and is not at York at the time appointed, r*ic 7 
or *carries on his trade in the place forbidden, these are direct breaches *■ ' 
of his covenant ; and may be perhaps greatly to the disadvantage and loss of 
the covenantee. 11 The remedy for this is by a writ of covenant :(y) which directs 

(■) Bra. Leg gager, 93. Dyer, 219. 2 Roll. Abr. 706. 1 (»)F. N. B. 119. 

Stow. 216. («) RMt. £ntr. 174. 

(•) 1 RoU. Rep. 257. Salk. 604. (») F. N. B. 145. 

M This is no longer the case ; for it is now completely settled that the plaintiff in an 
action of debt may prove and recover less than the sum demanded in the writ. See Bla. 
R. 1221. 1 Hen. Bla. 249. 11 East, 62.— Archbold. 

The judgment being final in the first instance (suing a writ of injury and wager of 
law having become almost obsolete) renders debt on simple contract, as well as specialty, 
a favourite form of action, and it is of daily occurrence.—-CHirrY. 

11 By an express covenant a man is bound to perform what he covenants at all events. 
Thus, where in a lease there is an express unqualified covenant on the part of the tenant 
to pay rent, he is obliged to pay it during the term, although the house be burned down 
and he do not enjoy the use of it. Shudbrick vs. Salmond, 3 Burr. 1637. Belfour vs. 
Weston, 1 T. R. 310. This is certainly a great hardship to lessees where they are not by 
the provisions of their lease obliged to rebuild ; and in such cases we accordingly find 
that recourse has been had to a court of equity to obtain an injunction against the lessor 
proceeding at law for the recovery of the rent, — which has generally been granted, on 
condition of the lessee's surrendering the lease. Cambden vs. Morton, in Cane. E. 4 Geo. 
HI. MS. Selw. N. P. 472. Brown vs. Quilter, Ambl. 619. 

The covenantor is also answerable for even the act of God, as damage by lightning, 
Ac., if he have not excepted it in his covenant. Brecknock and Abergavenny Canal 
Navigation vs. Pritchard, 6 T. R. 750. 

It may not be unnecessary to point out a distinction between covenants in general 
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tin* -l.i-rilT l«» fMriirii:ii<l tin- • |i-|fmlant ifrh.Taily !■• !*• • p Iii* r«»v« naM w ■:. ••.« 

|ii.i.i.;.:l \v;fi...,it «|i>.:\ nj tin- natim- • ■! 1 1 ■-- < «<\ i.(. i>r ptmu ^. • ■ . ^.*# 

t«« m iiir.uv ami i; : riT.hiji- ri-lrat i"iv. **r tin- <"\nianl i* a. :•.».-> -■ 

hi-iii* ii •...!( s* ■ ii.m-t m-a In- »|. a • i lit aii_\ |n-i |i>ih.t >1. iIk ii llif -u >■»• • t *■ i. ■ j — » 
«■!■• «,;i._- fit !• -r: 1 1 Milii pn ■ :-in|| llit- • • »\ « l*;&li 1 . 1 l.t- l>I •-.!• It. iftlnl thi* i- •** «' !i 
ha- i. i|i|m in .1 li.i ti r \ . u m i-i i;|hi[i tin- j 1 1 r \ uni ^i\* a 'iaina^r* in J»n-|--f' : '.u 
tin ii _.n:i ■»•;•!. i. lit 'I l<\ tin- p.amtill. ami ••• • a*. •■in -1 \\ *u« ii l»n-a« It ••! I: • i* 

III.', i. I - I till' [.II I 

'1 i.< i»- i* ••!(• -pi < !•■- i-1 i ••vi-h:i[if nt ii i|i(!i-ri*ril naluiv f"r« *ii» tin- r»**I ; a:, i'.'ai 

* a • ■■■• • nanl r*.n. i i ■ -. «■ \ • ■[" ili*»p"*M* *>l lai «1*. utih Ii •« < lu* In I** jarv\ ■ : * 

jh ; - !-.il .iini |.. t r:.\ • I a r.;ii natnir . ." . I «-r ih.- li.i- IiIim.1v f* l-\ a -:-« a. 
unr.'i i n\i -ii.tiii . !■>! ;i -j.i . ii< )•• i {..rruaiH-t- •'! tin- < « >ii t r.i« t n»im n».i. j ■•r-^a 
lumi* pai in ui.tr .\ -ii-- i iM.liiiti.i writ Ii tin n -i-n-i- ii.n i t* tin* *1m r»:! :■■■ :-- 

llial. 1 II. «• iti Ii -inlaiil. I.iri i alii il tin' ill f. .p laiil. !«• In • p tin- <"\»l.al.l l:.^«4* 
Im-Iwii-H (In- pi.un;;!l m..| i.iiu i «.|n i-nilli^ Iln' l*l« lif :• .ii lalrl* III ipif *•..■•:. . a! 1 

u|M.ii li.i.* pi --- it i- ihut Lin". ■•! iaml ar«- i,«ii;i.i\ !• \ .« • 1 at < ••tiiitn>i. . .* 

tin- piaiiilill. «»r pil*<'li U> ulftn tin- lim- i* l<-\ ii-i|. I>i iii^'iii^ a writ «■! i • . • 

ill \llmli In* miI'Jl'*'"!'* ""Mm a^l'i-i-liii'lit t«» li:i\r U-i Ii Ili.i-H UUrrli Ii.Ui *: . Vr 

iK-fnn taiit. l«*n« -iniij ti."-- parfit ular laml*. I«*r tii mpi« -Iimii • »! w : . 

(irin^o tdit aithni Aii'l. t'*r (!••' •- §■• I ••! tl.i-* -nj-p-.-. •! initi-n in««. th« t.r ■ r 
/liiijii* • #fir>ir./i.i i>« inailf. w inTfi»v (lit* ili-hm i.int i:«n* « al;* «i lh«< • "jii / r -• ■ 
kii"vi liil M *«-« tin- hrn in* tii- t«i !••• tin- riL'J» f <>1 fit*- p..tii.!;:!. i^k tatii't ::• 
incrr Aim! iii*iri*«*\ • r. a- n .§•• - l^r m.ii- wt-n- l«tiii.«i.^ « • •ii«i>l«Tt-«l i.i.ij. .*• ■ 
tru< t-> ft - «»r f*i\ •-iiaiit <• l"i ii.*- i ii:>>\ im nt ••( tin- r< tit* a:.-i pi>«tH-». ai.'l i • .*• ■ : •■ 

• l"««l t«'i»Vi , \aii I a!i\ r» .i! i lit*-: ■ ->1 in tin' ..iii»l . *I ii« .nil n-til ri|ii*-iv : r c 

' Irn-rr, it iji « i.-.l. i\ a* i-\ a w rit ••! • "\ tiiai.t a^a.!i«t lli»' it-»«iir. t« • r» ■ • \*t 
tin' tt-rill ll in l'«-ilij ali<l •i.tli.a .'• -. in » a-*- tin- niiidT Ma* • "llifliil tt -1 •■". !^c 
Ir«nr liiiijNi it **r .1 li.i- t i i in \\a* « \p:ri ■■!. «»r tin- ■»n*t« r w;i» <^»iiin..::t-. • \ a 
►traiij' r « laimin^ l-\ an • .-t' r !.•;•■. (in n t<» n< "Xt r «laiiia^« * «i|iU ■ 

N" |M-r*4iii ("iil'l af • ••ii.iik'Ii l.i a taU<- at|\ attta^i- ••! ai.V <«*\i-nalit «r ••:.-:*- 
ti"h. t \. i pt <*inlia*uii'i p. ii ..■ - --r prii i«* tlitriin. an*l. ••! «'»nr*i , 1 ii<- ^-.i.'.'k 

or a-, ji I aii\ n-v •■: *. in '-r r- fit '1 •• n-iin -iv \\ lc« I.. aii-l in^rv • tt- • ■ .*. \ 

tn**iiin- tntl.f k - ii^ • jian'tt* i in- -p«»:!- «.{ T !.■■ in« na»T«rir* tin It l.« * .\ : •- 
im.|\i -I. tin- -tatnti- ._' Il< n X III • '.'A irivi * ll.f a**i^'iit i- ••! ar*\ir*.i. *:*.€.- 
imttii' nl »ui li a— «..;titii< i * tin- -aim- nim-«i.«* a^a:ii»l tin- partjt uiar 't r.ai<l. 

Iiy «-iit r\ i«r a- s i- •■• . i-»r u.i»!i- i-r i«tln-r !■■! ti :t i.n -. ii"ii p:i\ iin-i*t ■•! n :.: a:«1 
n< if i pi i !<»r inah' i - « »f <"h itli'ii-. ""V. n.iiit*. ainl ajtt • iin-r.f «. a* tin- a**:^?i« r ! n. 
■m'U ini^lit }..i\* i.a-1. aii<l n.akt - l.iiu ri|iia!l\ l.al-li-. "ii 1 1.** ntlii-r l.an«l. ! -r * *.» 
i^nni in |.i< pi it- 'i in. I i>\ thi- a-*i_:ii"r. i\iip! iii tin- • a»i- ••! warranty 

a A |iri*iin«i- :* :ii !'•• i.alir.i-f a\illal i ••% i i.aiit. an>l waiit* h«»t;..f «j k »: 
tin* -••!• iniiir\ iii \i r • -iij aii'l •• alsnj !•• maki- i f :!*■»■••. !!• I\ thr *afin' It :t.-nr- 
|"«tn- it Ii- (•• •!•• aii\ t \| . ■ t ait. :t i* an i-\pn »* • •>iitr.i«-|. a* tnu< I. »• 1:1 
rn\*r.ant . ami tin- I r> i< •. •■? >! •• an fipial iiijur\ 'I in nimbly m«i« • -\ .* r. " 
«-xai M\ li.i- »..?•:• - ■•• . . :i.-«. a-l •■! an :uti"ii •■! i >>m iiaiit. lK<-n a ••iil\ !.•■* is 
aili'-li Upwd II. . . a-. I- I u NaT :• i :tii< «l tin- ./■■•• y.' i<r UIn!»rtak, :.J •: Mr 

• lrl.H'i.ii.l . tl.i- I.1...1I. i-' j« 1 1 i f..ii.; \t Iii- Ii ;* ?!■•■ ttP-i.,' «»r injur}' «!"i.t ■" ".a 

Ii!a , iiT: , ! 1 tin- -.a- i ■■ - «!..■■..■! a mr\ an- t«» t -! ii.a!i ami «M-ttii' A* .: * 
•uiM.-r pr.'it •..■•..>. ■ ■. ■• i.« ..r a--i.M.i * !■• « a u- tl aT In- wiil l.uiM ar.-l ■ • Trf 
Ii!* In hi -■ ■ w ' i :n a • ■ . • '■ ! si I la:!* T. » -i ■ t . « "a.M- l.a* an «■ tl"li •■:. lt< 
i'a*i a^a:r.-: :!.■ • . :.?■.-!:■•.• ). ••! I.:*i-\prt— pn-fni*f. un«l<rtak.*^ »f 

• ii * .. > \ • > i ■••••-«•«• v v % ft r«. 

i ■■ *' » •■• If Jk 14- 

• * 

«nl M .-. i i « t . .*i.r« Iii * • ■ i.its r • .i-«« tlir nt'I:^.** • %• l * 
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assumpsit; and shall recover a pecuniary satisfaction for the injury sustained by 
such delay. 1 * So also in the case before mentioned, of *a debt by simple r*i*a 
contract, if the debtor promises to pay it and does not, this breach of L 
promise entitles the creditor to his action on the case, instead of being driven 
to an action of debt, (e) Thus, likewise, a promissory note, or note of hand 
not under seal, to pay money at a day certain, is an express assumpsit; and 
the payee at common law, or by custom and act of parliament the cndorsce,(/) 
may recover the value of the note in damages, if it remains unpaid. Somo 
agreements indeed, though never so expressly made, are deemed of so im- 
portant a nature that they ought not to rest in verbal promise only, which can- 
not be proved but by the memory (which sometimes will induce the perjury) 
of witnesses. To prevent which, the statute of frauds and perjuries, 29 Car. 
II. c. 3, enacts, that in the five following cases no verbal promise shall be suf- 
ficient to ground an action upon, but at the least some note or memorandum of it 
shall be made in writing, and signed by the party to be charged therewith : 
1. Where an executor or administrator promises to answer damages out of his 
own estate. 2. Where a man undertakes to answer for the debt, default, or 
miscarriage of another. 3. Where any agreement is made upon consideration 
of marriage. 4. Where any contract or sale is made of lands, tenements, or 
hereditaments, or any interest therein. 5. And lastly, where there is any 
agreement that is not to be performed within a year from the making thereof. 
In all these cases a mere verbal assumpsit is void." 

O 4 Rep. 99. (/) 8ee book U. ch. 30. 

w It is worthy of remark that the learned commentator has not either named, de- 
scribed, or even alluded to the consideration requisite to support an assumpsit ; and, 
what is more remarkable, the example put by him in the text in order to illustrate the 
nature of the action is, in the terms in which it is there stated, a case of nudum pactum. 
(See 1 Roll. Abr. 9, 1, 41. Doct. & Stud. ii. ch. 24, and 5 T. R. 143 that the action 
will not lie for a mere non-feasance unless the promise is founded on a consideration.) 
This remark ought not — neither was it intended — to derogate from the merit of a justly- 
celebrated writer, who for comprehensive design, luminous arrangement, and elegance 
of diction is unrivalled. Selw. N. P. 45. — Cuittv. 

M These provisions in the statute have produced many decisions, both in the courts of 
law and equity. See 3 Chitty's Com. L. per tot. It is now settled that if two persons go 
to a shop, and one order goods, and the other say, " If he does not pay, I will," or, "I 
will see you paid," he is not bound unless his engagement is reducea into writing. In 
all such cases the question is who is the buyer, or to whom the credit is given, and who 
is the surety ; and that question, from all the circumstances, must be ascertained by the 
jury : for if the person for whose use the goods are furnished be liable at all, any promise 
by a third person to discharge the debt must be in writing, otherwise it is void. 2 T. R. 
80. H. Bl. Rep. 120. 1 Bos. & Pul. 158. Mutual promises to marry need not be in 
writing : the statute relates only to agreements made in consideration of the marriage. 
A lease not exceeding three years from the making thereof, and in which the rent 
reserved amounts to two-thirds of the improved value, is good without writing; but all 
other parol leases or agreements for any interest in lands have the effect of estates at 
will only. Bull. N. P. 279. All declarations of trusts, except such as result by impli- 
cation of law, must be made in writing. 29 Car. II. c. 3, as. 7. 8. If a promise depends 
upon a contingency which may or may not fall within a year, it is not within the statute, 
as a promise to pay a sum of money upon a death or marriage, or upon the return of a 
ship, or to leave a legacy by will, is good by parol ; for such a promise may bv possibility 
be performed within the year. 3 Burr. 1278. 1 Salk. 280. 3 Salk. 9, Sec. Partial per- 
formance within the year, where the original understanding is that the whole is to 
extend to a longer period, does not take the case out of the statute. 11 East, 142. But 
even a written undertaking to pay the debt of another is void, unless a good considera- 
tion appears in the writing ; and the consideration, if any, cannot be proved by parol 
evidence. 5 East, 10. If a growing crop is purchased without writing, the agreement, 
before part execution, may be put an end to by parol notice. 6 East, 602. But a court 
of equity will decree a specific performance of a verbal contract when it is confessed by 
a defendant in his answer, or when there has been a part performance of it, as by pay- 
ment of part of the consideration-money, or by entering and expending money upon the 
estate; for such acts preclude the party from denying the existence of the contract, and 
prove that there can be no fraud or perjury in obtaining the execution of it. 3 Ves. Jr. 
&9, 378, 712. But lord Eldon seems to think that a specific performance cannot be 
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they stand excused. But otherwise the party robbed is entitled to prosecute 
them by a special action on the case, for damages equivalent to his loss. And 
of the sumo nature is tho action given by statute 9 Geo. I. c. 22, commonly called 
the black act, against the inhabitants of any hundred, in order to make satis- 
faction in damages to all persons who have suffered by the offences enumerated 
and made felony by that act. But more usually these forfeitures created by 
statute are given at largo to any common informer; or, in other words, to any 
such person or persons as will sue for the same : and hence, such actions are 
called popular actions, because they are given to the people in general. (m) Some- 
times one part is given to the king, to the poor, or to some public use, and tho 
other part to the *informer or prosecutor: and then the suit is called r*if»9 
a qui tarn action, because it is brought by a person "qui tarn pro domino L "* 
rege, &c, quam pro se ipso in hac parte sequitur." If the king therefore himself 
commences this suit, he shall have tho whole forfeiture. (n) But if any one 
hath begun a qui tarn, or popular action, no other person can pursue it: and 
the verdict passed upon the defendant in tho first suit is a bar to all others, 
and conclusive even to the king himself. This has frequently occasioned 
offenders to procure their own friends to begin a suit, in order to forestall and 
prevent other actions: which practice is in some measure prevented by a. statute 
made in the reign of a very sharp-sighted prince in penal laws, 4 Hen. VII. c. 
20, which enacts that no recovery, otherwise than by verdict, obtained by 
collusion in an action popular, shall bo a bar to any other action prosecuted 
bona fide. A provision that seems borrowed from the rule of the Roman law, 
that if a person was acquitted of any accusation merely by tho prevarication 
of the accuser, a new prosecution might be commenced against him.(o) 

A second class of implied contracts are such as do not arise from the express 
determination of any court, or the positive direction of any statute; but from 
natural reason, and the just construction of law. Which class extends to all 
presumptive undertakings or assumpsits; which though never perhaps actually 
made, yet constantly arise from the general implication and intendment of the 
courts of judicature, that every man hath engaged to perform what his duty or 
justice requires. Thus, 

1. If I employ a person to transact any business for me, or perform any work, 
the law implies that I undertook or assumed to pay him so much as his labotfr 
deserved. And if I neglect to make him amends, he has a remedy for this in- 
jury by bringing his action on the case upon this implied assumpsit; wherein he 
is at liberty to suggest that I promised to pay him as *much as he r*i«o 
reasonably deserved, and then to aver that his trouble was really worth L 
such a particular sum, which the defendant has omitted to pay. But this valua- 
tion of his trouble is submitted to the determination of a jury; who will assess 
such a sum in damages as they think he really merited. This is called an 
assumpsit on a quantum meruit. 

2. There is also an implied assumpsit on a quantum valebat, which is very simi- 
lar to the former, being only where one takes up goods or wares of a trades- 
man, without expressly agreeing for the price. There the law concludes, that 
both parties did intentionally agree that the real value of the goods should be 
paid; and an action on the case may be brought accordingly, if the veudee re- 
fuses to pay that value. 

3. A third species of implied assumpsits is when one has had and received 
money belonging to another, without any valuable consideration given on 
the receiver's part; for the law construes this to be money had and received 
for the use of the owner only; and implies that the person so receiving pro- 
raised, and urdertook, to account for it to the true proprietor. And, if lie un- 
justly detain* it, an action on the case lies against him for the breach of such 
implied promise and undertaking; and he will be made to repay the owner in 
damages, equivalent to what he has detained in violation of such his promise. 
This is a very extensive and beneficial remedy, applicable to almost every cast* 

(•) S*e book ii. ch. 20. (•) Ff. 47, 15, 3. 

(•; 2 Hawk. P. C. 268. 
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Chap. 9.] PEIVATE WKONGS. 165 

that betray the cause of their client, or, being retained, neglect to appear at 
the trial, by which the cause miscarries, are liable to an action on the case for 
a reparation to their injured client.(#) ie There is also in law always an implied 
contract with a common inn-keeper to secure his guest's goods in his inn ; with 
a common carrier, or bargemaster, to be answerable for the goods he carries; 
with a common farrier, that he shoes a horse well, without laming him; with a 
common tailor, or other workman, that he performs his business in a workman- 
like manner; in which, if they fail, an action on the case lies to recover damages 
for *sueh breach of their general undertaking.(y) But if I employ a r*\aa 
person to transact any of these concerns, whose common profession and L 
business it is not, the law implies no such general undertaking; but, in order to 
charge him with damages, a special agreement is required. Also, if an inn-keeper, 
or other victualler, hangs out a sign and opens his house for travellers, it is an 
implied engagement to entertain all persons who travel that way; and upon 
this universal assumpsit an action on the case will lie against him for damages 
if he, without good reason, refuses to admit a traveller.^) If any one cheats 
me with false cards or dice, or by false weights and measures, or by selling me 
one commodity for another, an action on the case also lies against him for 
damages, upon the contract which the law always implies, that every transac- 
tion is fair and honest.(a) 

In contracts, likewise, for sales, it is constantly understood that the seller 
undertakes that the commodity he sells is his own; 17 and if it proves otherwise, 
an action on the case lies against him, to exact damages for this deceit. In 

(«) Finch, L. 183. (■) 1 Ventr. 333. 

(9) 11 Rep. W. 1 Saund. 324. (•) 10 Hep. 56. 

'•The authority cited for this position falls short of maintaining it to its full extent. 
Finch merely lays down the law in the case of an attorney for the tenant in a real action 
making default; and F. N. B. 96, which is Aw authority, goes no further. As the advo- 
cate can maintain no action for his fees, (see ante, p. 28,) there would be some hardship 
in exposing him to an action for what his client might consider want of proper zeal, 
industry, or knowledge in the conduct of his cause. In two cases (Fell vs. Brown and 
Turner'r*. Phillips, Peake's N. P. C. 131, 160) lord Kenyon, at Nisi Prius, held such 
actions not to be maintainable. — Coleridge. 

In the United States there is no distinction between attorneys and advocates. The same 
persons fulfil the duties of both. Hence no difference is made between their right to 
recover compensation for services in the one capacity or the other. The attorney is liable 
for want of ordinary care and skill. When he disobeys the lawful instructions of his 
client, and a loss ensues, for that loss he is responsible. But a client has no right to 
control his attorney in the due and orderly conduct of a suit; and it is his duty to do 
what the court would order to be done, though his client instruct him otherwise. Gilbert 
w. Williams, 8 Mass. 57. Holmes vs. Peck, 1 Rhode Island, 245. Cox vs. Sullivan, 7 
Georgia, 144. Cox vs. Livingston, 2 W. & S. 103. Wilcox vs. Plummer, 4 Peters, 172. 
Anon., 1 Wendell,. 108. — Sh a rs wood. 

17 As to warranties in general, see Bac. Abr. Actions on the Case, E. A warranty on the 
iale of a personal chattel, as to the right thereto, is generally implied, (ante, 2 book, 451. 
3 id. 166. 3 T. R. 57. Peake C. N. P. 94. Cro. Jac. 474. 1 Roll. Abr. 90. 1 Salk. 210. 
Doug. 18 ;) but not as to the right of real property, (Doug. 654. 2 B. & P. 13. 3 B. k 
P. 160,) if a regular conveyance has been executed. 6 T. R. 606. Nor is a warranty of 
mnindness, goodness, or value of a hors$, or other personalty, implied, (3 Camp. 351. 2 
East, 314, 448. Ante, 2 book, 451 ; and see further, 2 Roll. Rep. 5. F. N. B. 94, ace. Wood- 
de«. 415. 3 Id. 199, cont. ;) and if a ship be sold with all faults, the vendor will not be 
liable to an action in respect to latent defects which he knows of, unless he used 
wine artifice to conceal them from the purchasor. 3 Camp. 154, 506. But if it is 
the usage of the trade to specify defects, (as in case of sales of drugs if they are 
9ea-damaged,) and none are specified, an implied warranty arises, (4 Taunt. 847;) 
and a warranty may he implied from the production of a sample, in a parol sale 
by sample, (4 Camp. 22, 144, 169. 4 B. & A. 387. 3 Stark. 32; and see notes;) and 
if the bulk of the goods do not correspond with the sample, it would be a breach of 
the warranty. If the contract describe the goods as of a particular denomination, there 
» an implied warranty that they shall be of a merchantable quality of the denomination 
mentioned in the contract. 4 Camp. 144. 3 Chit. Com. Law, 303. 1 Stark. 504. 4 
Taunt. 853. 5 B. & A. 240. In all contracts for the sale of provisions there is an im- 
plied contract that tbey shall be wholesome. 1 Stark. 384. 2 Camp. 391. 3 Camp. 286. 
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name, and then suffers a nonsuit, whereby the plaintiff becomes liable to 
co.st.s; or where one obtains or suffers a fraudulent recovery of lands, tene- 
ments, or chattels, to the prejudice of him that hath right. As when, by col- 
lusion, the attorney of the tenant makes default in a real action, or where the 
sheriff returns that the tenant was summoned when he was not so, and in either 
case he loses the land, the writ of deceit lies against the demandant, and also 
the attorney or the sheriff and his officers; to annul the former proceedings, 
and recover back the land.(e) It also lies in the cases of warranty before 
mentioned, and other personal injuries committed contrary to good faith and 
honesty.^/* But an action on the case, for damages, in nature of a writ of deceit, 
is more usually brought upon these occasions. (I) And indeed it is the only(m) 
♦♦remedy for a lord of a manor, in or out of antient demesne, to reverse r**iAA 
a fine or recovery had in the king's courts of lands lying within his iuris- L 
diction ; which would otherwise be thereby turned into frank-fee. And this may 
be brought by the lord against the parties and cestuy que use of such fine or re- 
covery ; and thereby he shall Obtain judgment not only for damages, (which are 
usually remitted,) but also to recover his court, and jurisdiction over the lands, 
and to annul the former proceedings. (n) 

Thus much for the non-performance of contracts, express or implied ; which 
includes every possible injury to what is by far the most considerable species 
of personal property, viz., that which consists in action merely, and not in 
possession. Which finishes our inquiries into such wrongs as may be offered 
to personal property, with their several remedies by suit or action. 



CHAPTER X. 

OF INJURIES TO REAL PROPERTY; AND FIRST OF DISPOSSESSION, OR 
OUSTER OF THE FREEHOLD. 

*I come now to consider such injuries as affect that species of pro- r*tg 7 
perty which the laws of England have denominated real ; as being of a L 
roore substantial and permanent nature than those transitory rights of which 
personal chattels are the object l 

(•> Booth, Real Action*, 251. Hast. Eutr. 221, 222. See (*) Booth, 253. Co. Entr. 8. 
PHP>H. (~)3 L*y. 419. 

<*) f. N. B. 98. (•) Hart. Entr. 100, b. 3 Lew. 415. Lutw. 711, 749. 

"The writ of deceit was abolished by the statute 3 & 4 Will. IV. c. 27. — Kerr. 
1 "The different degrees of title which a person dispossessing another of his lands 
acquires in them in the eye of the law, (independently of any anterior right,) according 
to the length of time and other circumstances which intervene from the time such dis- 
possession is made, form different degrees of presumption in favour of the title of the 
^possessor : and in proportion as that presumption increases, his title is strengthened. 
The modes by which the possession may be recovered vary ; and more, or rather different, 
proof is required from the person dispossessed to establish his title to recover. Thus, if 
A. is disseised by B., while the possession continues in B. it is a mere naked possession, un- 
supported by any right, and A. may restore his own possession, and put a total end to 
the possession of B., by an entry on the lands, without any previous action. But if B. 
die*, the possession descends on the heir by act of law. In this case the heir comes to 
the land by a lawful title, and acquires in the eye of the law an apparent right of jwssession, 
which is so far good against the person disseised that he has lost his right to recover the 
possesion by entry, and can only recover it by an action at laxo. The actions used in these 
fines are called possessory actions, and the original writs by which the proceedings upon 
them are instituted are called writs of entry. But if A. permits the possession to be 
withheld from him beyond a certain period of time without claiming it, or suffers judg- 
ment in a possessory action to be given against him, by default or upon the merits. — in 
all these cases B.'s title, in the eye of the law, is strengthened, and A. can no longer 
recover by a possessory action, and his only remedy then is by an action on the right. 
These last actions are called droiturel actions, in contradistinction to possessory actions. They 
ar* the ultimate resort of the person disseised, so that if he fails to bring his writ of right 
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in a state of nature, which is effected by taking possession of the land the same 
instant that the prior occupant by his death relinquishes it. But this, howevei 
agreeable to natural justice, considering man ' merely as an individual, is dia- 
metrically opposite to the law of society, and particularly the law of Eng- 
land ; which, for the preservation of public peace, hath prohibited as far as 
possible all acquisitions by mere occupancy, and hath directed that lands on 
the death of the present possessor should immediately vest either in some 
person expressly named and appointed by the deceased as his devisee, or, on 
default of such appointment, in such of his next relations as the law hath 
selected and pointed out as his natural representative or heir. Every entry, 
therefore, of a mere stranger by way of intervention between the ancestor and 
heir or person next entitled, which keeps the heir or devisee out of possession, 
is one of the highest injuries to the right of real property. 

*2. Tho second species of injury by ouster, or amotion of possession r^i^n 
from the freehold, is by intrusion ; which is the entry of a stranger, after *- 
a particular estate of freehold is determined, before him in remainder or rever- 
sion. And it happens where a tenant for term of life dieth seised of certain 
lands and tenements, and a stranger entereth thereon, after such death of the 
tenant, and before any entry of him in remainder or reversion. (c) This entry 
and interposition of the stranger differ from an abatement in this; that an 
abatement is always to the prejudice of the heir or immediate devisee; an in- 
trusion is always to the prejudice of him in remainder or reversion. For ex- 
ample ; if A. dies seised of lands in fee-simple, and before the entry of B. his 
heir C. enters thereon, this is an abatement; but if A. be tenant for life, with 
remainder to B. in fee-simple, and after the death of A., C. enters, this is an in- 
trusion. Also if A. be tenant for life on lease from B., or his ancestors, or be 
tenant by the curtesy, or iu dower, the reversion being vested in B., and after 
the death of A., C. enters and keeps B. out of possession, this is likewise an in- 
trusion. So that an intrusion is always immediately consequent upon the deter- 
mination of a particular estate ; an abatement is always consequent upon the 
descent or devise of an estate in fee-simple. And in either case the injury is 
*Mpially great to him whose possession is defeated by this unlawful occupancy. 

3. The third species of injury by ouster, or privation of the freehold, is by 
disseisin. Disseisin is a wrongful putting out of him that is seised of the free- 
hold. (</) The two former species of injury were by a wrongful entry where the 
possession was vacant; but this is an attack upon him who is in actual posses- 
sion, and turning him out of it. Those were an ouster from a freehold in law ; 
this is an ouster from a freehold in deed. Disseisin may be effected either in 
corporeal inheritances, *or incorporeal. Disseisin of things corporeal, r *i7n 
as of houses, lands, &c, must be by entry and actual dispossession of the ■- 
freehold ;(e) as if a man enters either by force or fraud into the house of an- 
other, ana turns, or at least keeps, him or his servants out of possession. Dis- 
seisin of incorporeal hereditaments cannot be an actual dispossession : for the 
subject itself is neither capable of actual bodily possession, or dispossession ; 
bat it depends on their respective natures, and various kinds; being in general 
nothing more than a disturbance of the owner in the means of coming at or 
enjoying them. With regard to freehold rent in particular, our antient law- 
book^/) mentioned five methods of working a disseisin thereof: 1. By enclosure; 
where the tenant so encloseth the house or land, that the lord cannot come to 
distrain thereon, or demand it : 2. Byforestaller, or l}'ing in wait ; when tho tenant 
hesetteth the way with force and arms, or by menaces of bodily hurt atfrightw 
the lessor from coming: 3. By rescous; that is, either by violently retaking a 
distress taken, or by preventing the lord with force and arms from taking any 
at all : 4. By replevin; when the tenant replevies the distress at such time when 
his rent is really due: 5. By denial; which is when tho rent being lawfully de- 
manded is not paid. All or any of these circumstances amount to a disseisin 
of rent; that is, they wrongfully put the owner out of the only possession, of 



(•) Co. Tltt. 277. F. N. B. 203, 204. (•> Tbid. 181. 

(*» Co. Utl. J77. (f) Fioch, L. 1C5, 106. Litt. 1 237, Ac 
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during the life of the feoffor; but if he retains the possession after the death of 
the feoffor, it is an injury, which is termed a discontinuance : the antient legal 
estate, which ought to have survived to the heir in tail, being gone, or at least 
suspended, and for a while discontinued. 3 For, in this case, on the death of the 
alienors, neither the heir in tail, nor they in remainder or reversion expectant 
on the determination of the estate-tail, can enter on and possess the lands so 
alienated. Also, by the common law, the alienation of a husband who was 
seised in the right of his wife, worked a discontinuance of the wife's estate, till 
the statute 32 lien. VIII. c. 28 provided, that no act by the husband alone shall 
work a discontinuance of, or prejudice, the inheritance or freehold of the wife; 
but that, after his death, she or her heirs may enter on the lands in question. 
Formerly, also, if an alienation was made by a sole corporation, as a bishop or 
dean, without consent of the chapter, this was a discontinuance^./) But this is 
now quite antiquated by the disabling statutes of 1 Eliz. c. 19 and 13 Eliz. c. 10, 
which declare all such alienations absolutely void ab initio, and therefore at pre- 
sent no discontinuance can be thereby occasioned.* 

5. The fifth and last species of injuries by ouster or privation of the freehold, 
where the entry of the present tenant or possessor was originally lawful, but 
his detainer is now become unlawful, is that by deforcement. This, in its most 
extensive sense, is no men generalissimum ; a much larger and more comprehen- 
sive expression than any of the former: it then signifying the holding of any 
lands or tenements to which another person hath a right. (A') So that this in- 
cludes as well an abatement, an intrusion, a disseisin, or a discontinuance, as 
any other species of wrong whatsoever, whereby he that hath right to the free- 
hold is kept out of possession. But, as contradistinguished from the former, it 
is only such a detainer of the ^freehold from him that hath the right r*i 7 o 
of property, but never had any possession under that right, as falls *■ 
within none of the injuries which we have before explained. As in case where 
a lord has a seignory, and lands escheat to him propter defectum sanguinis, but 
the seisin of the lands is withheld from him; here the injury is not abatement, 
for the right vests not in the lord as heir or devisee; nor is it intrusion, for it 
vests not in him who hath the remainder or reversion ; nor is it disseisin, for 
the lord was never seised ; nor does it at all bear the nature of any species of 
discontinuance; but, being neither of these four, it is therefore a deforcement .(I) 
If a man marries a woman, and during the coverture is seised of lands, and 
alienes, and dies; is disseised, and dies; or dies in possession; and the alienee, 
disseisor, or heir enters on the tenements and doth not assign the widow her 
lower; this is also a deforcement to the widow, by withholding lands to which 

(/) F. N. B. 194. (*) Co. Litt. 277. (') F. N. B. 143. 

•Bacon (New Abr. tit. Discontinuance) defines it to be "such an alienation of the pos 
tension whereby he who has a right to the inheritance cannot enter, but is driven to his 
action/' The question whether any particular act has this effect depends not so much 
on the quantity of estate which the wrong-doer has, as upon the mode of conveyance by 
which he has done it. For example, by the old law the disseisor, who has but a naked 
possession, might, by feoffment and livery of seisin to a third person, discontinue tho 
lawful estate of the disseisee, — that is, take from him his right to revest it by mere entry ; 
on the other hand, the tenant in tail, who has all but the fee-simple, may by lease and 
release profess to convey the inheritance in fee to one and his heirs, and yet discontinue 
no estate, the form of the instrument operating to pass only whatever he lawfully can 
grant. 

In order to effect a general discontinuance, the alienation must be made with livery of 
•eisin. or what is equivalent to it. — though the estates of particular persons may be dis- 
continued by other modes, in order to avoid circuity, as lease and release by tenant in tail 
with warranty will displace the estate of the issue on whom the warranty descends. See 
ante. vol. ii. p. 301. Litt. s. 51)2. Co. Litt. 325, a., n. 278, &c— Coleridge. 

4 But now, by stat. 3 &4W. IV. c. 27, s. 39, no discontinuance shall defeat any right 
of entry or action for the recovery of land ; and, by stat. 8 & 9 Vict. c. lOo, s. 4, a feoff- 
ment made after October 1, 1845, shall not have a tortious operation, so as to create 
an estate by wrong; and therefore a discontinuance would seem now to be impossible. — 
Stewart. 
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every year and a day, (which is called continual claim,) has the same effect with, 
and in all respects amounts to, a legal entry.(y) Such an entry gives a man 
seisin,(£) or puts into immediate possession him that hath right of entry on 
the estate, and thereby makes him complete owner, and capable of conveying 
it from himself by either descent or purchase. 5 

This remedy by entry takes place in three only of the five species of ouster, 
viz., abatement, intrusion, and disseisin ;{a) for as in these the original entry of 
the wrong-doer was unlawful, they may therefore bo remedied by the mere 
entry of him who hath right. But, upon a discontinuance or deforcement, the 
owner of the estate cannot enter, but is driven to his action j for herein, the 
original entry being lawful, and thereby an apparent right of possession being 
gained, the law will not suffer that right to be overthrown by the mere act or 
entry of the claimant. Yet a man may enter(6) on his tenant by sufferance: 
for such tenant hath no freehold, but only a bare possession ; which may be 
defeated, like a tenancy at will, by the mere entry of the owner. But if the 
owner thinks it more expedient to suppose or admit(c) such tenant to have 
♦gained a tortious freehold, he is then remediable by writ of entry, r^g 
ad terminum qui prater tit. »■ 

On the other hand, in case of abatement, intrusion, or disseisin, where entries 
are generally lawful, this right of entry may be tolled, that is, taken away by 
descent. 6 Descents which take away entries(d) are when any ono, seised by 
any means whatsoever of the inheritance of a corporeal hereditament, dies ; 7 
whereby the same descends to his heir: 8 in this case, however feeble the right 
of the ancestor might be, the entry of any other person who claims title to the 

{») Litt. » 419, 428. (») See book II. ptge 150. 

*•) Co. Litt. 15. (•) Co. Litt. 57. 

>) Ibid. 237, 23S. (*) Litt. J 385-413. 

4 But now, by statute 3 & 4 \V. TV. c. 27, 8. 10, no person shall be deemed to have been 
in possession of any land within the meaning of that act, merely by reason of having 
made an entry thereon ; and, by s. 11, no continual or other claim upon or near any 
Und shall preserve any right of making an entry. The distinction between the law as 
laid down by Blacks tone and the present law as to an entry is, that by the former a bare 
entry on land was attended with a certain effect in keeping a right alive, whereas by the 
latter it has no effect whatever unless there be a change of possession. When this takes 
place, the remedy by entry is still in operation ; when not, an entry is of no avail, and 
this remedy no longer exists. — Stewart. 

• See the doctrine as to descents cast clearly explained in Adams on HJjectment, 41 to 45 ; 
and see H. Chitty on Descents, 25, 43, 56. Taylor vs. Horde, 1 Burr. 60. 12 East, 141. 
Watkins on Descents. Com. Dig. Descents. Bac. Abr. Descents. It is scarcely possible 
to suggest a case in which the doctrine of descent cast can be now so applied as to 
prevent a claimant from maintaining ejectment. Adams, 41, note e. We have before 
seen that where the entry of the party or his ancestor was originally lawful, and the 
continuance in possession only unlawful, the entry is not tolled. See Dowl. & R. 4i. 
'* If a disseisor make a lease for term of his own life, and dieth, this descent shall not 
take away the entry of the disseisee; for though the fee and franktenement descend to 
the heir of the disseisor, yet the disseisor died not seised of the fee and franktenement; 
and Littleton saith, unless he hath the fee and franktenement at the time of his decease, 
such descent shall not take away the entry." Co. Litt. 239, b., c. It was laid down in 
Carter vs. Tash, by Holt, C. J., that if a feme-covert is disseisee, and after her husband 
dies she takes a second husband, and then the descent happens, this descent shall take 
away the entry of the feme, for she might have entered before the second marriage and 
prevented the descent. 1 Salk. 241. See also 4 T. R. 300.— Chitty. 

7 He must die seised of the freehold; for if disseisor make a lease for life of the premises, 
retaining a reversion, and die, this descent does not take away the entry of the disseisee; 
because the disseisor died not possessed of the freehold, but merely of the reversion. Co. 
Litt. 239, b. — Archbold. 

* This descent must be immediate; for if any other estate intervene between the death 
of the disseisor and the descent to the heir, it will not be a descent capable of tolling 
entry. Thus, if a woman be seised of an estate upon which another has a right of entry, 
and she marry, have issue, and die, her husband remaining tenant by the curtesy, — if 
upon the husband's death the issue enter, this descent does not toll entry, because ii 
is not immediate from the mother, the estate by the curtesy intervening. See Litt. 8. 394. 
— Arcubold. 
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accrue. 10 And by statute 4 & 5 Anne, c. 16, no entry shall be of force to satisfy 
the said statute of limitations, or to avoid a fine levied of lands, unless an 
action bo thereupon commenced within one year after, and prosecuted *ith 
effect. 11 

Upon an ouster by the discontinuance of tenant in tail, we have said that no 
remedy by mere entry is allowed; but that, when tenant in tail alienes the lands 
entailed, this takes away the entry of the issue in tail, and drives him to his 
action at law to recover the possession. (m) For, as in the former cases, the law 
will not suppose, without proof, that the ancestor of him in possession acquired 
the estate by wrong, and therefore, after five years' peaceable possession, and 
a descent cast, will not suffer the possession of the heir to be disturbed by mere 
entry without action ; so here the law will not suppose the discontinuor to have 
aliened the estate without power so to do, and therefore leaves the heir in tail 
to his action at law, and permits not his entry to be lawful. Besides, the 
alienee, who came into possession by a lawful conveyance, which was at least 
good for the life of the alienor, hath not only a bare possession, but also an ap- 
parent right of possession ; which is not allowed to be devested by the mere entry 
of the claimant, but continues in force till a better right be shown, and recognised 
by a legal determination. And something also perhaps, in framing this rule of 
law, may be allowed to the inclination of the courts of justice, to go as far as 
they could in making estates-tail alienable, by declaring such alienations to be 
voidable only, and not absolutely void. 

In case of deforcement also, where the deforciant had originally a lawful pos- 
session of the land, but now detains it wrongfully, he still continues to have the 
presumptive prima *facie evidence of right; that is, possession lawfully r*i7Q 
gained. Which possession shall not be overturned by the mere entry *■ 
of another; but only by the demandant's showing a better right in a course of 
law. 

This remedy by entry must be pursued, according to statute 5 Ric. II. st. 1, 
c. 8, in a peaceable and easy manner; and not with force or strong hand. For, 
if one turns or keeps another out of possession forcibly, this is an injury of both 
a civil and a criminal nature. The civil is remedied by immediate restitution; 
which puts the antient possessor in statu quo: the criminal injury, or publio 
wrong, by breach of the king's peace, is punished by fine to the king. For by 
the statute 8 Hen. VI. c. 9, upon complaint made to any justice of the peace, ' 
of a forcible entry, with strong hand, on lands or tenements; or a forcible de- 
tainer after a peaceable entry; he shall try the truth of the complaint by jury, 
and, upon force found, shall restore the possession to the party so put out: and 
in such case, or if any alienation be made to defraud the possessor of his right, 
(which is likewise declared to be absolutely void,) the offender shall forfeit, for 

(-) Co. UU. 325. 

* But by the second section, the same exceptions as are enumerated above, of infancy, 
coverture, imprisonment, insanity, and absence beyond seas, are made, in which case the 
party entitled may enter within ten years after the disability ceases, notwithstanding the 
twenty years should have elapsed after his title first accrued ; and to his heir the statute 
gives ten years after the death of such party dying under the disability. It gives the 
heir ten years and no more, whatever disability he may lahour under during all that 
time. 6 East, 85. And in 4 T. E. 300, it was agreed by the court that in every statute 
of limitations, if a disability bo once removed, the time must continue to run notwith- 
standing any subsequent disability, either voluntary or involuntary. And in f> B k A., 
Abbott, C. J., said, the several statutes of limitation, being all in pari materia, ought to 
receive a uniform construction notwithstanding any slight variations of phrase, the 
object and intention being the same. — Chittv. 

11 However, by stat. 3 & 4 W. IV. c. 27, one period of limitation is established for all 
lands and rents ; and it is enacted by s. 2, that after the 31st of December, 1833, no per- 
son shall make an entry or bring an action to recover any land but within twenty years 
next after the time at which the right to make such entry or bring such action shall 
have first accrued to some person through whom he claims, or. if suoh right shall not 
have accrued to any person through whom he claims, then within twenty years next 
after the time at which the right to make such entry or bring such action shall have 
first accrued to the person making or bringing the same. — Stewart. 
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the suit ib grounded : wherein it appears, that the tenant is required, either to 
deliver ♦seisin of the lands, or to show cause why he will not. This r *to-i 
cause may be either a denial of the fact of having entered by or under *- 
such means as are suggested, or a justification of his entry by reason of title in 
himself or in those under whom he makes claim : whereupon the possession of 
the land is awarded to him who produces the clearest right to possess it. 

In our antient books wo find frequent mention of the degrees within which 
writs of entry are brought. If they be brought against the party himself that 
did the wrong, then they only charge the tenant himself with the injury; "non 
habuit itigressum nisi per intrusionem quam ipse fecit." But if the intruder, dis- 
seisor, or the like has made any alienation of the land to a third person, or it 
has descended to his heir, that circumstance must be alleged in the writ, for the 
action must always be brought against the tenant of the land ; and the defect 
of his possessory title, whether arising from his own wrong or that of those 
under whom he claims, must be set forth. One such alienation or descent makes 
the tirst(7) degree, which is called the per, because then the form of a writ of 
entry is this; that the tenant had not entry but by the original wrong-doer, 
who alienated the land, or from whom it descended to him : " non habuit ingres- 
sum, nisi per Oulielmum, qui se in Mud intrusit, ct illud tenenti dimisit. n (r) A 
second alienation or descent makes another degree, called the per and imi; be- 
cause the form of a writ of entry, in that case, is, that the tenant had not entry 
but by or under a prior alienee, to whom the intruder demised it ; " non habuit 
ingressum nisi per Ricardum, cui Qulielmus illud dimisit, qui se in illud intrusit"(s) 
These degrees thus state the original wrong, and the title of the tenant wno 
claims under such wrong. If more than two degrees (that is, two alienations 
or descents) were past, there lay no writ of entry at the common law. For as 
it was provided, for the *quietness of men's inheritances, that no one, r*iQ9 
even though he had the true right of possession, should enter upon him L ** 
who had the apparent right by descent or otherwise, but he was driven to his 
writ of entry to gain possession ; so, after more than two descents or two con- 
veyances were passed, the demandant, even though he had the right both of 
possession and property, was not allowed this possessory action ; but was driven 
to his writ of right, a long and final remedy, to punish his neglect in not sooner 
patting in his claim, while the degree subsisted, and for the ending of suits and 
quieting of all controversies.^) But by the statute of Marlberge, 52 Hen. III. 
c. 30, it was provided, that when the number of alienations or descents exceeded 
the usual degrees, a new writ should be allowed without any mention of degrees 
at all. And accordingly a new writ has been framed, called a writ of entry in 
the post, which only alleges the injury of the wrong-doer, without deducing all 
the intermediate title from him to the tenant: stating it in this manner; that 
the tenant had not entry unless after, or subsequent to, the ouster or injury done 
by the original dispossessor; u non habuit ingressum nisi post intrusionem quam 
Gulielmus in illud fecit ;" and rightly concluding, that if the original title was 
wrongful, all claims derived from thence must participate of the same wrong. 
Upon the latter of these writs it is (the writ of entry sur disseisin in the post) 
that the form of our common recoveries of landed estates(M) is usually grounded; 
which, we may remember, were observed in the preceding volume(i;) to be fic- 
titious actions brought against the tenant of the freehold, (usually called the 
tenant to the praecipe, or writ of entry,) in which by collusion the demandant 
recovers the land. 

This remedial instrument, or writ of entry, is applicable to all the cases of 
ouster before mentioned, except that of discontinuance by tenant in tail, and 
some peculiar species of deforcements. Such is that of deforcement of dower, 
by not assigning any dower to the widow within the time limited by r*ioo 
*law ; for which she has her remedy by writ of dower, unde nihil habet.(w) L 

<q) Finch. L. 262. Booth indeed (of Real Action*. 172) (•) Finch. L. 263. F. N. B. 203, 204. 

nice* the first degree to consult in the original wrong done, (') 2 In*t. 153. 

the wpcoikI in the p*r, and the third in the per and cio. But (•») See book II. Append. No. V. 

thr difference b immaterial. (•) Book ii. ch. 21. 

<r> Booth, WL OF.N.B.147. 
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As a writ of entry is a real action which disproves the title of the tenant by 
showing the unlawful commencement of his possession, so an assize is a l-eal 
action which proves the title of the demandant merely by showing his or his 
ancestor's possession :(e) and these two remedies are in all other respects so 
totally alike that a judgment or recovery in one is a bar against the other ; so 
that when a man's possession is once established by either of these possessory 
actions it can never be disturbed by the same antagonist in any other of them. 
The word assize is derived by Sir Edward Coke(/) from the Latin assideo, to 
sit together ; and it signifies, originally, the jury who try the cause and sit 
together for that purpose. By a figure it is now made to signify the court or 
jurisdiction which summons this jury together by a commission of assize, 01 
ad assises capiendas ; and hence the judicial assemblies held by the king's commis- 
sion in every county, as well to take these writs of assize, as to try causes at 
nisi prius, are termed in common speech the assizes. By another somewhat 
similar figure the name of assize is also applied to this action, for recovering 
possession of lands; for the reason, saith Littieton,(<7) why such writs at the 
beginning were called assize, was, for that in these writs the sheriff is ordered 
to summon a jury or assize; which is not expressed in any other original 
writ. (A) 

This remedy, by writ of assize, is only applicable to two species of injury 
by ouster, viz., abatement, and a recent or novel disseisin. If the abatement 
happened upon the death of the demandant's father or mother, brother or 
sister, uncle or aunt, nephew or niece, the remedy is by an assize of mort ^an- 
cestor , or death of one's ancestor. This *writ directs the sheriff to r*\o.a 
summon a jury or assize, who shall view the land in question, and re- *• 
cognise whether such ancestor was seised thereof on the day of his death, and 
whether the demandant be the next heir :(i) soon after which the judges come 
down by the king's commission to take the recognition of assize : when, if these 
points are found in the affirmative, the law immediately transfers the posses- 
sion from the tenant to the demandant. If the abatement happened on the 
death of one's grandfather or grandmother, then an assise of mort d'ancestor no 
longer lies, but a writ of ayle or de avo : if on the death of the great-grand- 
father or great-grandmother, then a writ of besayle or de proavo : but if it 
mounts one degree higher, to the tresayle, or grandfather's grandfather, or if the 
abatement happened upon the death of any collateral relation other than those 
before mentioned, the writ is called a writ of cosinage or de consanguineo.(k) 
And the same points shall be inquired of in all these actions ancestrel as in an 
assize of mort oV ancestor ; they being of the very same nature :(/) though they 
differ in this point of form, that these ancestrel writs (like ail other writs of 
praecipe) expressly assert a title in the demandant, (viz., the seisin of the ances- 
tor at his death, and his own right of inheritance,) the assize asserts nothing 
directly, but only prays an inquiry whether those points be so.(m) There is 
also another ancestrel writ, denominated a nuper obiit f to establish an equal 
division of the land in question, where, on the death of an ancestor who has 
several heirs, one enters and holds the others out of pos8e8sion.(n) But a man 
is not allowed to have any of these actions ancestrel for an abatement conse- 
quent on the death of any collateral relation beyond the fourth degree ;(o) 
though in the lineal ascent he may proceed ad infinitum.(p) For there must 
be some boundary, else the privilege would be universal ; which is absurd : and 
Iherefore the law pays no regard to the possession of a collateral ancestor who 
was no nearer than the fifth degree. 

♦It was always held to bo a law(^) that where lands were devisable r*io 7 
in a man's last will by the custom of the place, there an assize of L 
mort d' ancestor did not lie. For where lands were so devisable, the right of 

(•) Finch, L. 284. (»)2 lost 399. 

{/)\ Inst. 163. (») F. X. B. 197. Finch, L. 298. 

{?) * 234. (•) Hale on F. X. B. 221. 

(*) Co. Litt. 169. (J») Fits. Abr. tit. cntinafe, 16. 

{*) F. X. B. 196. Finch, L. 290. (f) Bracton, 1. 4, de auii. mortu anitcttteru, c 13, I & 

(*) Finch, L. 266, 267. F. N. B. 196. 
(() Stat Wwtm. 2, 13 Bdw. I. a 20. 
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|mi<*«i'-«:ii|i c.iil. I iii-v »r 1m- f|i>ti rrii.iH-<i liy H j»r.n i-««i w hi« h iii<|niri -I <■!.'■. <f 
tin--.- I \\ ■ • |i-.;h!-. (!••■ ••■>: h «•! (in- .ill' •■-fur ami tin- h»ir-M|- ••! t!..- • !• n..i' .-: ". 

Aifl I ■ ii- ■ it iu;i\ !■•■ r« , ;i*"ii;i!-i«- I in lii'li-. that u Inn tin- -taiM.- «-r %% .- .J 

Jl< n X ft 1 1 « 1. ii.iiiii- a,i -h ;^i ...ii.-N il«-\ i-ahl«\ an a—»i/i* «■! i«. ''■.* .•'. . ■" ?.-j 
l"ii^' r • »! I !•!• I'pni^lii •■! i.iii'U In 1>1 in «..•« ;i u r,- , r ami that !.••«%.»>•• '}.<- 
Mat<it.- 1 J I 'ar. II i -I. w hi. h • ■•n> t-rt* nil tii.uiv-. n frw • • i ■ I \ i \. •-*, t« i •:. 
In !■ :u.«l i ••iiiiiKih "••■•a^i-. im a-*:/! 1 ••! hfit ■/ «/i.- r »' r rah It l-r- -u^I.l «■! ..• \ 
lain!* in flit kid J>l>>lli. lilt lh.it. Hi ra-r •■• ahati llirht**, n<iiur*H a luu*'. t« j r> 
|htU ha>l !•• tin- wnl^ «•! ii.trx : * 

An a»-./.«- ••! ».■»'/ ■•■!■ r«M n' / ii i- an n«M<»riol tin- *aiin- iiati.r. « *.& 

tin a--:/.. •>! ■••■ r* ,t t„ , .» ,- |.i ;..|-i- iih nr iniinl, in that ln-rrin tin- iii n..ir l..- !• 
|mi-«« «.»■..■ ri inn-! !••• *h-i\\!i lliit if « 1 1 fl t ■ r— i ••n*i<li'r»l'ly in .«thtr |-.i«-. j xr 
Inula! K .ii lli.it il r« • :(• » a < i»m|>!:r.iit |.\ tin- ii< inaii'lant i>! tin- •!.«— -.• ::: 
liut'i I. :ii ti-rm- ••! • 1 1 r« « T ji\i-i fin i.: , \\ l.i-n ii|»>h tin- - 1. ♦■ r ; rf i -• i ••n.;i..i! -:• . '■> 
!■*■»•■./•■ tin- !an*l :iii>l ail 1 1 . ■- • l.:i"i !- th«T» «>ii. ami k< rp tin -an., in h.» i .-■ -:y 
till tti* ;tiii'. .il -if tin* Pi-tiii* <>t a--i/..-. wh.i h III la- t li.it h I • i I. i. ...... v 

i»lli:l!i<l. ami ill tin- lin ah t.liii- t>> miiiiiii>>|i a jury I" \ :> it tin |-r. in — • .i:. J 

limit • i« ■ ••^iiif.'ih «-t tin- a •"»/•■ hi !■■!■•• tin* jil-t.i • * t - At w In. h C i ii.*- tin !i? aM 
lna\ pi. .i I isthi-r tin- jiin!.il i*»m-«» t.uf t >rf, nut •/•«•.-.«■#•. ■• r anj. *j.i • .a. j ■ * 
Aii'l .!. nj-'tt tin- nvm -r.ii !*•■!• ■. tin- ri-i •ijiiitui^ liml an a-tual — •-. -ifi in :>. .- 
inaii'l.iiit. aifl hi- »i:h-. .|ii.-nt •{«•.• ;«ih |.\ tin- j.r»-i ul t.-nant. In- -i a!. : *\r 

jil'l n 'hi. hi t.. r \. r h- -. .*[i,. ;u, i >l.ii:ia^i'<i l-«r t !••- iiijiir\ -»i.-t.»:iM ■! U r ^ v.* 

c » 1 1 1 \ i :i-i- ii \\ hit h •iaina^i ■* wi-n- n « ••! i-rahli- in aii\ |mi**«— .-n a« v- ?.• a' :. . 
Cdiinifii law . •• tin- !• hah? hi ,h_; m all ntln-r < a-i - alhiUi -1 t«< r* tain :h* .: ••■• 
t . ^ . hi> -ii:it ■• | - ■*■ • I i T — ••( I hi- "hui'i. tn i-iiahU- hi in l«i pi-r!«»rru tip- |i->-ia. *• r\ •- 
' l>iit i i.»t» an*l il.iinaji « wiiv ahii«\i-l t«» maii\ ntlnr |-« »••■»»«. r\ a< : r« 
hy tin- »tatiiti<* ..t Marihi r-« . ."iJ lli-n 111 * 1*». an*i lilm • •ti-r. ■• H.|u I . 1 
Ah'l ?•• |>ri \i M fivi|iii i.t an-1 \ « xa'.-ms* «li*-i>ih". it j* iha«ti<l l-\ th. •'.%'.:*■ 
i»l" Mi-rtiiti. -«» lliii 111 • 11. that :l a |h -r«ni ■ i i — — «■ i — •■■ 1 Mnv,r ^l-.n ••! ti.i ^* 1 

Ai;aih l>\ a— »i/.i •♦! «■. !■•.'./■ -i. aii'l !••■ a^ain ih— m-i»ii| ••! tin* *iiiiii- t. in :... r :• 

l»\ th* -:uii» •li-»i-i»nr. hi- -hall ha\r a writ •»! r»--«f « ; aii<l it !.•■ r»« wr 

tin r« :ii. tin i. •{-.-«• i-ir -hall 1- in.|»it-«»in I . aii'l h\ tin- -tatutr ••! Ma'.'-rj*. 
• r »- II- '. Ill • *. -hah ai-. |.a\ a til..- t.i tin- k:fi^ : t-i wh:i h tin- -tatiiti W. ."t, 
t!. Ii I -in 1 • -•'- hath -up. ra-i !■ -- 1 -I-miMi' ilatnaji- t«i tin- J-art^ aj^r-.i t • •: Ir- 
llk<- li..il.; s t-r. I\ th«' -all..- *?a!:.ti- ■ •! MiTt'*li. ttl.i ii llliV lalfl* "T t« I • Tl.« f '• jr» 

rt-i ••% ■ ■ . -i h\ a--:/-- «■! ■ •' * ' -. i«r ntlnT injury . i»r any ju«l^n.«fi! •■: :•* 

r«.u- f ! tl..- |..u-*\ !■•■ a!!« • w .ir-l- ■! --». :-• «1 hi tl.t -aii.i- Jt-r*i«ii a^'a.i,-: »: t. 
JU'I.:!'.- •■• w a- "i \i in I. lit -h ... hi". - a \u.l i-t j *f ./■«•» i«-n a^aii»-»l hiti, . » : r* 
mil .-■ r- :i, .■!■.■-•. i. ■.—■•.■•■:■. t -..- -aiut- )•• i..i.* « - a- a rr-ili--i ;«H-r Thi- r- -•* i 
i»l a a !. ii. a* j i . fi I \ ** :■ I ! ■•* .iri I ••ki . ■ :» U-i au-i- *»!• h |«n- i ■ i r.^ • a 
miif. ii.| ■ .-I ti,. k h/ - ■ ■■ si-'*, an-l :n il.-|i: , i- «.| tin- law ; i-r. a* Hnn t« r : :. rv 
f'ii;;\ • \| i. — • *• '. : ■■': • , * ■■ ■ ' .. fii- ■ '. ■/■.^. , *. ■■•*- .<• .'n.y.-.f ■■ ••-:- * 

Y'i : f ' " ■■ ■ . ' ■ " • ■ ' ' i : < ,i ■ . /c, ; »' i' ( .;f,i ,jiji'< '.? ■ ■ * : 

t.i ' ■ ■ . . . ; . • r • ■; •:.•.»• . • f y r- y •# r ■ :'■./ .'f j ■ ?• . i • w . i ■ - " 

In a.! ::..- | . -*. »« i\ .ii 1 .".- tl.. n- i- a t .tin 1 ••! !iiiiitati..|i *«tth^|. t« \ r: 
wlii. i. i." T-.i*. - ..i . .i .. '. \. M.- .' « t th. j«'--. -»Li.n ••!' h;iu-« it .-r h:« afi- «■■••■ r». 
i»r tak> ,i-i\.u s.ij. «■! !',!.■ wi'-i.jn! p.. «...«;..!! ,.t hi- a-lvi r-ary Y'*r. A :• f*- 
hr^l-.j. :i» :■•- a .1./ aii-1 Mi.r- .i-"i a* .•■ t-iin-. tin- law rrlii*. * atti-r«anl« t>* 'ri 
him at \ a--i» , ai.' « t • r. ■■■'.. r i i.. j- ■--. --:■■!» tn-r.-ly ; l--tl» t*» pum«h !*:• fit „• r» '.. 
(n.fj. 1 . ■..-." ■•■• •■.«.■■.'■•. :i ••■.'. ainl al^i U nuw il ;t jrr- 

- — " I- • Irwi !•* -Ul VviU c 14 

■ I.. ■■ . ■ lir* • 4 ! '. ■ . • - . !•..! » , *4 

• • h i. :■: ■ / 4. «* 

"In I i-.? h r ■ ■ lir.* k- .ii i •:..:- i i ■ «'ir "■■ -. th.* rnurt i»f K:n^'« IUt>. ^ «^ 
fti«ti."l !:.i! ..ii a--./. ■ ! ' ■-].«--■! i.iiil- .h'\i»alh'; hut if tht* cjrf-r Us. I 

|ilt a«i tha! t:.« [jIi-1 i- I \ .ii!- !:i <i> ; .-.i> !•-. i- : • *.> • i...i f Ann. it u • fP»«J l^f : :j • 
•i ti ii " II. .« •• • :;.- ii. :. -. I.-. I :•• !t. .ti !•■ ■!• t.\ ;.r,i r.i!l\ a fnrm of arUnn to tL« bttr 
bccaao*- :ti a j.^rti- uiar ut ihrrv iii.iii U- a g^^-U tax to km right. 
IJ* 
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sumed that the supposed wrong-doer has in such a length of time procurod a 
legal title, otherwise *he would sooner have been sued. This time of r*iQO 
limitation by the statute of Merton, 20 Hen. III. c. 8, and Westm. 1, 3 •■ 
Edw. I. c. 39, was successively dated from particular eras, viz., from the return 
of king John from Ireland, and from the coronation, &c. of king Henry the Third. 
But this date of limitation continued so long unaltered that it became indeed no 
limitation at all; it being above three hundred years from Henry the Third's 
coronation to the year 1540, when the present statute of limitations(y) was 
made. This, instead of limiting actions from the date of a particular event, as 
before, which in process of years grew absurd, took another and more direct 
course, which might endure forever: by limiting a certain period, as fifty years 
for lands, and the like period(-r) for customary and prescriptive rents, suits, and 
services, (for there is no time of limitation upon rents created by deed, or re- 
served on a particular estate, )(a) and enacting that no person should bring any 
possessory action, to recover possession thereof merely upon the seisin, or dis- 
possession of his ancestors, beyond such certain period. But this doos not 
extend to services which by common possibility may not happen to become 
dae more than once in the lord's or tenant's life; as fealty, and the like. (6) And 
all writs, grounded upon the possession of the demandant himself, are directed 
to be sued out within thirty years after the disseisin complained of; for if it be 
an older date, it can with no propriety be called a fresh, recent, or novel dis- 
seisin; which name Sir Edward Coke informs us was originally given to this 
proceeding, because the disseisin must have been since the last eyre or circuit 
of the justices, which happened once in seven years, otherwise the action was 
gone.(c) And we may ooserve,(tf) that the limitation, prescribed by Henry the 
Second at the first institution of the assize of novel disseisin, was from his own 
return into England, after the peace made between him and the young king his 
son ; which was but the year before. 16 

♦What has been here observed may throw some light on the doctrine r*iqo 
of remitter, which we spoke of in the second chapter of this book ; and ■■ 
which we may remember was whore one who hath right to lands, but is out of 
possession, hath afterwards the freehold cast upon him by some subsequent de- 
fective title, and enters by virtue of that title. In this case the law remits him 
to his antient and more certain right, and by an equitable fiction supposes him 
to have gained possession in consequence and by virtue thereof: and this, be- 
cause he cannot possibly obtain judgment at law to be restored to his prior 
right, since he is himself the tenant of the land, and therefore hath nobody 
against whom to bring his action. This determination of the law might seem 
superfluous to a hasty observer; who perhaps would imagine, that since the 
tenant hath now both the right and also the possession, it little signifies by 
what means such possession shall be said to be gained. But the wisdom of our 
antient law determined nothing in vain. As the tenant's possession was gained 
by a defective title, it was liable to be overturned by showing that defect in a 
writ of entry; and then he must have been driven to his writ of right, to re- 
cover his just inheritance : which would have been doubly hard, because during 
the time he was himself tenant he could not establish his prior title by any pos- 
sessory actions. The law therefore remits him to his prior title, or puts him in 
the same condition as if he had recovered the land by writ of entry. Without 
the remitter, he would have had jus, et seisinam separate; a good right, but a 
bad possession : now, by the remitter, he hath the most perfect of all tikes, juris 
et seisince conjunctionem. 

III. By these several possessory remedies the right of possession may be re- 

(») 32 Hen. Till. c. 2. (•) 8 Rep. 65. 

(•> So Berthelet's original edition of the statute, aj>. 1540. ?*) Co. Utt 115. 

■ad Car'*, Pickering**, and Ruff head's editions, examined (•) 1 Inst. 153. Booth, 210. 

with the record- UasteU's and other intermediate editions, («) See page 184. 
wliich Sir Edward Coke (2 Inst. V5) and other subseqaent 
writers hare followed, make it only forty years for rents, Ac 

** But all these distinctions are now chiefly of interest as matters of antiquity ; for all 
writs of assise are abolished. 3A4W. IV. e. 27, s. 36.— Stewart. 
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i»tinvil t-i !• i vii that i- iiijj u-tI_\ •l«>|m\ i->I iIhTi-hI" Hut I In* r.^hl "t j- *«- • * 
(tlnmjh it « iM ■- v% : T 1 1 it a -tl'Hj | r r •■ - . 1 1 1 . | .1 1 < •! i l- li.it alu.i\« m>(h iL*ni • .. 
fit-in i"! tl-< i.jlit "f \r t '.,. \ii..<!t iii.iv -in! »iih-:»t in ;iim>i lirr man \< • *• 

■ nil ""' ■'" l,llh !h:, . N ' , • |V, , ''' * '•■ an-J an "Mi» r thi- r. / .f ..' j- ••■ •• 

* Uiiiili 1- i'iiit\iri-l h\ tin -r |.ft»»f"»-iif l :n t it ■!•« ; »•• niiv Utah iiiu\ • .»« 

lln' n ;'■' ■■' y ■••. an«l *«» i;-»t !»•■ :i il»I»- S - •> •■■• i- f i--n h\ .in\ j* «»-« »*..r\ u« • 

liii*l :i 1 1 • • 1 1 1 ■ r r,.a\ li:i\ •■ I li»- r- ,*,' t j-r j * '»/. u lm it i .tnifil It hiIhtwii a««:: i 
tlian h\ tlii- ^rr.it ati-1 tidal itn.i>l\ «■! a writ ft ri^ht. i«r -m K n»rr«»j--n 




ai. »i 'iFirin ■.'■/. a t vi> ft i r • i • iii.i ; ii<i< i "i n \i i»i"ii i* i*\ iai nu • ■ • «i inr |i.irw i*.ar i • - • 
di^I'lat • .|. .iii-l ti.Mii-1 siit" a !i.» !■•■ r.^ht. t !■■- •"■ ■iiii-il\ i* h\ :u t »« -ii ••! / -». 
(.«v.u/i '.-sf r-. !•• * '.-. '.li... Si it I- 1 | l.i- ti.iTiiri- "I a u lit ■•! r.^lit ' an-i » • 
lii^lii-*' ai (i>>ti that Ifiiaii* in tail • all ha\i- . t r"«*r lit* t :iiii.*<l haw an al-» 

writ ••( r.jht . \i I.:- li i* i ••nfiin •[ iiii!\ t*i —it ■ h a- • laiin in !•■•■ *:in|*!i- . ai.I |.-r ' -". 
miMih t!. 1 - wnl •■! ' '■■».' n w.i» L'raiifi «| hitu |.\ tin- -taMiti- .*. .< • . 
• I«i'»i "^•-■ii» J. 1 !i |--i« I • I. whnh i- i !•• r« l«»r«- « »..|«hat i« a\\\ # .tl "■ -I ■ ■ 



• ■■■"» 1 11, ^ :|n -■ ' ■' «*•" • * 1. "IiM II I* Hit P I"!! 1 * l.i JMiill li Jl.Jk I 

' " ' wr:! <l r.jl f ■/ 'I !■:» u nt .« tli-tih^ii^tii'l nit" (!.:• i «|m • if«i . a 
in thi- •'■ ■■■■•. :n ::.••-■ i .■■'■..'•.•. an* I in tin- r* " '< f 'r A w nt ««i t .m,.. j ■» .: : .- 
f/f.*-'ii'> ... : !.. w !.. i-i a j :t .:i t.i.l i<* n.a«h . an-1 tin ii-nan? in iaii a. • r • • • 
IuihN i i. f .ni4 1. i.r .» ■:>».■;». 1 -it thi iii. :i!i-l iln - ; in thi- i a-»- the I., r r, '.^ . 
fthalll.a-. «■ 1 1. - w i :• ■ t ' ■ . / . intl.i /• ■ ■ ■■ ; < ■ . t- ■ !••-«• «\ i-r 1 1»--— ■- lali !• ^ ■ ^ '. ■ 
ill la:i .i^.i i!- f I.-:. i « ■ ■■ - :\ i-n t:.i- a- tual t-iaiit ..| thi- tr. i I . • » ! • 1 '. 1?, * 
»f!i"ii tt - •!- ■■. ii : !• ■ s* I - ir. j *■- -♦a!.- t §■■- Tji.it.ti* r afil I- -r?n "I t !■■- £i:\ .?. 'a 
tn.l l.i i> .i. ! .. t i . i- . i ■ i r r, .. i ... . \ r ». .. ••, rl... >■ • ^ 



A r ■/..» »■ /• iii tl.v r« • 



ail>l t" |-' >\- !.:.•• .t f.i .!■ ■■.-.!. r ri...| Wl 

llt-th. w i.. :• a in l:> j;\» "ii a! I- '•• an •thi-r !• • l" I.I-- "|- Hi Ta.i. utth r> in a ■ . - 
a I inr-i | •• r- -ii n !.*i «-r ;n !• •■. a!i*| ln-ulm hath thf narlM uiar • -la't 
VriT h**u? .--,n :i.' i '.J .■ .. it i a *?raiij»T sn'ruh* ii | — -it fi.tn in r« isi.i • ;• - j 
kr« I'- !..rn ■■.'■: |...h«. --!■.!. li, th>« r:i- tin- riiii.i.iili r i.i.in -hai. ! i. • 

Hnt -t ' ■•:■.' - -. \\ hi !• .n th. \* l."ii t- tin i-l thi- u"5t * -*a • 

ati'l tin- i aj.j- •. i _• ■: ,- r.. . ■. . -,• :|» •> u 1... h m..- r. maiii-h r -i« j- ri-ii -I T' • * ■ 
In li«»t -j.\ • :i :?i « \ j : • -* it ■■: :- i \ J !.•• -!a!;it" f- ■■' ■■ ■ ; hist i» l-ui. li^I i.j- :. '. 
«*«|iiit\ ••! »:.-■ *•'.!- !'• . at- l i;| ••'! * :.i- ina\ :ii in i:i"A. tii.it it ah\ ••in- hat:, a r." '• 
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issue, and afterwards died without any. (7) The time of limitation in a r*igQ 
formedon, bj statute 21 Jac. I. c. 16, is twenty years j w within *which space *■ 
of time after his title accrues, the demandant must bring his action, or else he 
is forever barred." 

2. In the second case ; if the owners of a particular estate, as for life, in dower, 
by the curtesy, or in fee-tail, are barred of the right of possession by a recovery 
had against them, through their default or non-appearance in a possessory action, 
they were absolutely without any remedy at the common law : as a writ of right 
does not lie for any but such as claim to be tenants of the fee-simple. Therefore 
the statute Westm. 2, 13 Edw. I. c. 4 gives a new writ for such persons, after 
their lands have been so recovered against them by default, called a quod ei de- 
forceat; which, though not strictly a writ of right, so far partakes of the nature 
of one, as that it will restore the right to him who has been thus unwarily 
deforced by his own default.(m) But in case the recovery were not had by his 
own default, but upon defence in the inferior possessory action, this still remains 
final with regard to these particular estates, as at the common law : and hence 
it is, that a common recovery (on a writ of entry in the post) had, not by default 
of the tenant himself, but (after his defence made and voucher of a third person 
to warranty) by default of such vouchee, is now the usual bar to cut off an estate- 
tail.(n) 

3, 4. Thirdly, in case the right of possession be barred by a recovery upon the 
merits in a possessory action, or lastly by the statute of limitations, a claimant 
in fee-simple may have a mere writ of right ; which is in its nature the highest 
writ in the law,(o) and lieth only of an estate in fee-simple, and not for him who 
hath a less estate. This writ lies concurrently with all other real actions, in which 
an estate of fee-simple may be recovered : and it also lies after them, being as it 
were an appeal to the mere right, when judgment hath been had as to r*iQ4. 
the possession in an inferior possessory *action.(p) But though a writ ■- 

of right may be brought, where the demandant is entitled to the possession, yet 
it rarely is advisable to be brought in such cases; as a more expeditious and 
easy remedy is had, without meddling with the property, by proving the de- 
mandant's own, or his ancestor's, possession, and their illegal ouster, in one of 
the possessory actions. But in case the right of possession be lost by length 
of time, or by judgment against the true owner in one of these inferior suits, 
there is no other choice : this is then the only remedy that can be had ; and it 
is of so forcible a nature, that it overcomes all obstacles, and clears all objections 
that may have arisen to cloud and obscure the title. And, after issue once 
joined in a writ of right, the judgment is absolutely final; so that a recovery 
had in this action may be pleaded in bar of any other claim or demand.^) 

The pure, proper, or mere writ of right lies only, we havo said, to recover 
lands in fee-simple, unjustly withheld from the true proprietor. But there are 

(i) Finch, L. 268. (©) F. N. B. 1. 

(«)F. N. B. 155. (*) Ibid. 1,6. 

(•V See book ii. ch. 21. (i, Ibid. 6. Co. Litt 158. 

u The twenty years within which a formedon in the descender ought to be commenced 
under the 21 Jac. I. c. 16, begin to run when the title descends to the first heir in tail, 
unless he lie under a disability ; and the heirs of such person who suffers the twenty 
years to elapse without commencing the formedon are utterly excluded, and the right 
of entry is forever lost. 3 Brod. & Bing. 217. 6 East, 83 ; and see note 10, ante, 178. — 
Chitty. 

17 It might seem, and has been contended, that a fresh title accrues to the issue in 
tail of a person who has been barred by the lapse of time, and therefore that such 
issue would have another twenty years in which to bring his formedon. But if this 
construction prevailed at all, it is obvious that it would equally prevail through any 
number of descents, and would virtually repeal the statute in the most pernicious 
manner. In the case of Tolson vs. Kaye, 3 Brod. & Bing. 217, the court of Common 
Pleas, therefore, determined that the first descent of the title, within twenty years 
after which the statute requires the formedon to be sued out, is the descent upon that 
claimant who, being free from any disability, suffers twenty years to elapse without 
asserting his right ; and, consequently, that the bar which operates upon him equally 
concludes al claiming as his heirs.— -Coleridge. 
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self; to which the tenant mav answer bv denying the denw^dant's right, and 
averring that he has more right to hold the lands than the demandant has to 
demand them : and this right of the tenant being shown, it then puts the de- 
mandant upon the proof of his title : in which, if he fails, or if the tenant hath 
shown a better, the demandant and his heirs are personally barred of their 
claim ; but if he can make it appear that his right is superior to the tenant's, 
he shall recover the land against the tenant and his heirs forever. But even 
this writ of right, however superior to any other, cannot be sued out at any 
distance of time. For by the antient law no seisin could be alleged by the de- 
mandant, but from the time of Henry the First ;(k) by the statute of Merton, 
20 Hen. III. c. 8, from the time of Henry the Second j by the statute of YVestm. 
1, 3 Edward I. c. 39, from the time of Richard the First; and now, by statute 
32 Henry VIII. c. 2, seisin in a writ of right shall be within sixty years. So 
that the possession of lands in fee-simple uninterruptedly, for threescore years, 
is at present a sufficient title against all the world ; and cannot be impeached 
by any dormant claim whatsoever. 1 * 

I have now gone through the several species of injury by ouster and dispos- 
session of the freehold, with the remedies applicable to each. In considering 
which I have been unavoidably led to touch upon such obsolete and abstruse 
learning, as it lies intermixed with, and alone can explain the reason of, those 
parts of the law which are now more generally in use. For, without contem- 
plating the whole fabric together, it is impossible to form any clear idea of the 
meaning and connection of those disjointed parts which still form a considerable 
branch of the modern law ; such as the doctrine of entries and remitter, the 
levying of fines, and the suffering of common recoveries. Neither indeed is any 
considerable part of that, which I have selected in this chapter from among the 
venerable monuments of our ancestors, so *absolutely antiquated as to r*iQT 
be out of force, though the whole is certainly out of use: there being L 
but a very few instances for more than a century past of prosecuting any real 
action for land by writ of entry, assize, formedon, writ of right, or otherwise. 
The forms are indeed preserved in the practice of common recoveries ; but they 
are forms and nothing else ; for which the very clerks that pass them are seldom 
capable to assign the reason. But the title of lands is now usually tried in 
actions of ejectment or trespass; of which in the following chapters." 

(*) GlanT. 1. 2, c. 8. Co. LIU. 114. 

N. P. 657 ; and see the precedents and notes, 3 Chitty on PL 4th ed. 1355 to 1390.— 
Chittt. 

u This is far from being universally true; for an uninterrupted possession for sixty 
years will not create a title where the claimant or demandant had no right to enter 
within that time ; as where an estate in tail, for life, or for years continues above sixty 
years, still the reversioner may enter and recover the estate ; the possession must be 
adverse, and lord Coke says, " It has been resolved that although a man has been out 
of possession of land for sixty years, yet if his entry is not tolled he may enter and 
bring any action of his own possession ; and if his entry be congeable, and he enter, he 
may have an action of his own possession." 4 Co. 11, b. — Christian. 

•All the real actions which have been mentioned in this chapter, and all others 
whatsoever, with the exceptions of the writ of right of dower, the writ of dower unde nihil 
habtU and writ of quart impedit, have been abolished ; and the title to lands is now a!'oavs 
tried, as it was usually in the time of Blackstone, by an action of ejectment or of trespass. 
—Stewart. 
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OK lUShiNSKSMuN. iiU ursTKU. i iK CIIATTKLS HEAL. 

s . f . "IIwiNn in the |»n ■•■nliiij' ilmpier i ini-niereil with f-»ine attention tKc 

' M-\i«.ii »|i«'i .« «• • ■! 1 1 1 1 1 1 1" \ \>\ ili-|Ni*«M«.»n.h nr «ni»ter »•! the tr*'K. : t.* 
^ether Willi tin* Pi pillar :ili>l Will-enhlieeteil •** heme »»l" reiuei|ie« hy aet ;■•!.• r»»al. 
ninth an i;.\iti [•• the »i|ljeet h\ the <-"iiinn>ii law, either !•• pi i n\ip tt.« )■« 
M— ."ll •i|il\. «>r el»e t'» pii>i\iT at n||»r the p"— e*.*H»ll, ail'l Jlki fit e»tahi »h !h« 

ri^ht •>( |T"|Hrt\ , tin- mith>»l whuh I there marked nut leml* me tit- si t n- 

m«h r iii;ni;e« h\ miMiT «»l # A.i' f - "• r*.tl; that I*. h\ uiit«t\ ui^ the |"^*«-«%->"t. -i 
the ti t.ant In-ill an estate h\ -talnteinen luiiit. statute »ttt|iie. ren»tfi*iuii.« r in 
the natiiit '•! it. up •/•■/•/; »»r tp»ni an e-tate tup year* 

I • »n«!i p. "P aiii«»t"ii «■! |»<— • —h'li. tpitiu estate* heM hy ntatutt*. n^-^'tnncai c*. 
op #.'. , '. i» ••nl\ hahli- ti* ha|i|N-n |.\ a -jH-eie* uf <li%»ei*in ( up tupinii^ mil • ■! the 
]e^:ii |»r-»|iii< t"i . U-ii.pi- h:- i-late i- •ietertiiiiieii hy raiMiitf the Mini |i>P vil.it fk :\ 
lit tfi\ en lniu Hi |iii-il je. A If i lup -if li •Ulster, tlmll^il the eMate U- mereW a • hattrt 
interi«i, the nuiH-r -hall ha\e the «ame mm <Iy a* t«T an injury ti* a tnri I. ■•!•!. 

Viz . l'\ a— i/e ••! /if' '■ • Kilt thl* «h-|ieliiU !I|mi|| the »e\eral »talu!e« 

• !«•■•] ufli, h 'i iv.iti thi--i- Pi *|n < tiii- iiitiTi-l*.- If ami whieh exprv— lv |»n-\ >.•!+ 

' ami all'»w th- i« me«|\ in i.i-e «•! «li*»m •»■.«•** p-ii. I"|»»n whuli a«fftit.l it 
in that >ir K*iwapl l 'tiUe ••h«i-i'ie«. - that the»e t«-u:klit<* are pai-1 !■• h«»M t.'.f.r 
entalt- ii.' /.'•• rum h t*. •. •.'■i«.i. until their ■ hht» an- pad : U-« au«' hy the »(a!itr« 
tli« \ *hail haii- an a — :/•■. a- friiant* n| the tn-rln'M »hall have; ami in thai 
IVJh-i t tln-\ ha\e the -iluiiit i|>le ••! a Ireelmlil - •/ .' 

II A* l«-r ■ •. ■'■/-. i.r aiii'>ti'>ii •■! |.»i»»e»»inii. lr«tiii an t*f*tf» f-r j^iin; tl..« ha|w 
pen** niii\ h\ a lik.- kiii-1 ••! «!■•"• • i-iii. ejet tit»n. op tiiriiintr <iiit.nt the lefiatit !r«-ni 
the !•« i iipatMHi <«t tin- laii<l •im ii.^' the • I'lit uui:iii« e of hit term Fi-r thm »• -jpt 
the laU ha* |<r'»\l-h-l him With t\m n a |uei||e«. at enpillliif fit the i in mu»taii«^« 
ami *;tuaf."ii "t the w i.iiij .|... r : the writ «•! tj»>t*"ii» firrmr ; «hnli lit* a^a !.•! 
anv <<iie. tin ii -*i<r. p< m r-i>>in r. !• iu:iiti«ler man. ''P an\ »t ranker, n \v ;• hn. •*•':! 
th< u i-ii.j ■!•■• p aii-i ha* « niuiuitti J the injury » i'inj»luim •! «•! : ami the up-.t ■( 
yu.r. . ' ■•■/'■■. it-, i w i. . J, .;. » imt ai:aiii-t the w n>ii^-«l<H-p up •^■■« t- r : rr. 

mil. hit L - f..-t! r >-u . r ji ?». n « laiiniii^ un-hT him 'I he**- an- n. i^i 

a< f i-'ii-. — >ni« wh.it l.tw.ii. n .ii am! |n-r^"ii:il : t««r then-in ape Inn t: • f 
r» • ■ \ ■ !• i. a- w. .i i • •!.;..*.• it ••! !:.• (• rm <>l \i,u\a» tlaiiia^f* !«'r the i-u-^r 
or w p. i, j 

1 A w p.t tl.i n ••!' 'j- * ■.' :...», "P ait i< in t.it" tri'^pa^ in ^i. fu.i/..', : luth « Lent 
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»>h » ::.-..- i. . i. „•■■■■• ' : i- ! *' i: ■■!■■. P i'n'<jr 4 r Z • M -l -'" 

1 I'- » '. I.. • \ ".11 I. Ai.im.iT.' Ihe ..•i..r.f •.:.. 4 *+ 
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lands or tenements are let for a term of years; and afterwards the lessor, revep. 
sioner, remainder-man, or any stranger, doth eject or oust the lessee of his 
term.(e) In this case he shall have his writ of ejection to call the defendant to 
answer for entering on the lands so demised to the plaintiff for a term that is 
not yet expired, and ejecting him.(/) And by this writ the plaintiff shall 
recover back his term, or the remainder of it, with damages. 

♦Since the disuse of real actions, this mixed proceeding is become the r^ono 
common method of trying the title to lands or tenements. It may not L 
therefore be improper to delineate, with some degree of minuteness, its history, 
the manner of its process, and the principles whereon it is grounded. 

We have before seen,(^) that the writ of covenant, for breach of the contract 
contained in the lease for years, was antiently the only specific remedy for 
recovering against the lessor a term from which he had ejected his lessee, to- 
gether with damages for the ouster. But if the lessee was ejected by a stranger, 
claiming under a title superior(A) to that of the lessor, or by a grantee of the 
reversion, (who might at any time by a common recovery have destroyed the 
term,)(i) though the lessee might still maintain an action of covenant against 
the lessor for non-performance of his contract or lease, yet he could not by any 
means recover the term itself. If the ouster was committed by a mere stranger, 
without any title to the land, the lessor might indeed by a real action recover 
possession of the freehold, but the lessee had no other remedy against the ejector 
but in damages, by a writ of ejectione firmce, for the trespass committed in ejecting 
him from his farm. (k) But afterwards, when the courts of equity began to 
oblige the ejector to make a specific restitution of the land to the party imme- 
diately injured, the courts of law also adopted the same method of doing com- 
plete justice j and, in the prosecution of a writ of ejectment, introduced a species 
of remedy not warranted by the original writ nor prayed by the declaration, 
(which are *calculated for damages merely, and are silent as to any re- r*oc\\ 
stitution,) viz., a judgment to recover the term, and a writ of possession *- 
thereupon. (/) This method seems to have been settled as early as the reign of 
Edward IV.;(m) though it hath been said(n) to have first begun under Henry 
VII., because it probably was then first applied to its present principal use, that 
of trying the title to the land. 

The better to apprehend the contrivance whereby this end is effected, we 
must recollect that the remedy by ejectment is in its original an action brought 
by one who hath a lease for years, to repair the injury done him by disposses- 
sion. In order therefore to convert it into a method of trying titles to the free- 
hold, it is first necessary that the claimant do take possession of the lands, to 
empower him to constitute a lessee for years, that may be capable of receiving 
this injury of dispossession. For it would be an offence, called in our law main- 
tenance, (of which in the next book,) to convey a title to another, when the 
grantor is not in possession of the land ; and indeed it was doubted at first, 
whether this occasional possession, taken merely for the purpose of conveying 
the title, excused the lessor from the legal guilt of maintenance.(o) When 

[•') F. N. B. 220. ousts par son lessor, brief* de covenant; et m par lessee on 

"") See Appendix, No. IL { 1. grantee de reversion, briefe de covenant versus son lessor, et 

) See page 157. countera especial count, kc. Fits. Abr. tit. eject. JLrm 2. 

(») F. N. B. 146. See Bract. /. 4, tr. 1, c. 86. 

(<> See book ii. ch. 9. («) See Append. No. II. \ 4, props Jin. 

(*) P. «, Bic. II. Ejectione firm* n'est que un action de (»)7 Edw. IV. 6. Per Fairfax; si home port ejection* 

trespass en son nature, et It plaintiff ne recovera son terme Jlrmss, le plaintiff recovera »m terme qui est arere, si Men 

re est a venir, nient plus que en trespass home recovera come in quart ejecit infra terminum ; et, si nul soit arrert, 
mages pur tresspass nient fait, met a feser ; mes U con- donques tout in damages. Bra Abr. tit. guars ejecit infra 
vimi a suer par action de covenant al comen law a recoverer terminum, 6. 
son terme: quod tota curia concessit. Et per Belknap, la (») F. N. B.220. 
00mm kjf est, lou home est ouste de son terme par estranger, (•) 1 Ch. Rep. Append. 39. 
V arrra ejectione Jirmm versus cesty queluy ouste ; et til soil 
» 

adits, Ac. reserving to himself liberty to drive any new adit and to carry any new 
water-course over the premises granted, habendum for twenty-one years, with right of 
re-entry for breach of covenants, this deed, it was held, did not amount to a lease, but 
contained a mere license to dig, &c., and the grantee could not maintain ejectment for 
minos lying within the limits of the set but not connected with the workings of the 
•*%ntee. 2 B. & A. 724. — Chitty. 
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To this end, in the proceedings^) a lease for a term of years is stated to have 
been made, by him who claims title, to the plaintiff who brings the action^ as by 
John Rogers to Richard Smith, which plaintiff ought to be some real person, 
and not merely an ideal fictitious one who hath no existence, as is frequently 
though unwarrantably practised ;(r) 6 it is also stated that Smith the lessee en- 
tered; and that the defendant William Stiles, who is called the casual ejector, 
(ousted him ; for which ouster he brings this action. As soon as this action is 
brought, and the complaint fully stated in the declaration,^) Stiles, the casual 
ejector, or defendant, sends a written notice to the tenant in possession of the 
lands, as George Saunders, informing him of the action brought by Richard 
Smith, and transmitting him a copy of the declaration ; withal assuring him that 
he, Stiles the defendant, has no title at all to the premises, and shall make no 
defence ; and therefore advising the tenant to appear in court and defend his 
own title : otherwise he, the casual ejector, will suffer judgment to be had against 
him ; and thereby the actual tenant Saunders will inevitably be turned out of 
possession. (T) On receipt of this friendly caution, if the tenant in possession 
does not within a limited time apply to the court to be admitted a defendant in 
the stead of Stiles, he is supposed to have no right at all ; and, upon judgment 
being had against Stiles the casual ejector, Saunders the real tenant will be 
turned out of possession by the sheriff. 

But, if the tenant in possession applies to be made a defendant, it is allowed 
him upon this condition ; that he enter into a rule of court(w) to confess, at the 
trial of the cause, three of the four requisites for the maintenance of the plain- 
tiffs action ; viz., the lease of Rogers the lessor, the entry of Smith *the r«oo4 
plaintiff, and his ouster by Saunders himself, now made the defendant •■ 
instead of Stiles : which requisites being wholly fictitious, should the defendant 
put the plaintiff to prove them, he must of course be non-suited for want of 
evidence ; but by such stipulated confession of lease, entry, and ouster, the trial 
will now stand upon the merits of the title only. 6 This done, the declaration is 
altered by inserting the name of George Saunders instead of William Stiles, and 
the cause goes down to trial under the name of Smith, (the plaintiff,) on the 
demise of Rogers, (the lessor,) against Saunders, the new defendant. And 
therein the lessor or the plaintiff is bound to make out a clear title ; otherwise 
his fictitious lessee cannot obtain judgment to have possession of the land for 
the term supposed to be granted. 7 But, if the lessor makes out his title in a 

(i) See Append. No. II. » 1, 2. (<) Ibid. 

(') ft Mod. 3U9. (•) Ibid. { S. 

(•) Append. No. II. { 2. 

* The practice was reprobated, because it was considered that it provided no responsi" 
bility for costs in case the defendant succeeded. But this objection is now obviated by 
its being always part of the consent rule that in such case the lessor of the plaintiff will 
pay the costs, and an attachment will lie against him for disobedience of this as of 
every other rule of court. Adams on Eject. 235, 298.— Chitty. 

• It has been determined that no ejectment can be maintained where the lessor of 
the plaintiff has not a legal right of entry ; and the heir at law was barred from re- 
covering in ejectment where there was an unsatisfied term raised for the purpose of 
securing an annuity, though the heir claimed the estate subject to that charge. But a , 
satisfied term may be presumed to be surrendered. 2 T. R. 695. 1 T. R. 758. In Doe 
on the demise of Bowerman vs. Sybourn, 7 T. R. 2, lord Kenyon declared that in all 
cases where trustees ought to convey to the beneficial owner he would leave it to the 
jury to presume, where such a presumption might reasonably be made, that they had 
conveyea accordingly, in order to prevent a just title from being defeated by a matter 
of form. But if such a presumption cannot be made, he who has only the equitable 
estate cannot recover in ejectment. Jones vs. Jones, 7 T. R. 46. The doctrine re- 
specting the presumption of a surrender of a term, though assigned to attend the inherit- 
ance, still prevails. 2 B. & A. 710, 782. 3 Bar. & Cres. 616; but see Mr. Sugden'a 
able essay on the subject of presuming the surrender of a term. A person who claims 
under an elegit sued out against the landlord cannot recover in ejectment against the 
tenant whose lease was granted prior to the plaintiff's judgment. 8 T. R. 2.— Christian. 

1 Before the following rules it was necessary for lessor of plaintiff to prove on the trial 
the defendant's possession of the premises in question, although the defendant had 
•ntered into the general consent rule, to confess lease, entry, and ouster. 7 T. R. 327. 
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nat i -la* Tory tnaiiniT. tln*n jit'l^iiiriit nn<l a win I of |ifHM<»««iiin fthall j»o for Hi* ?i*r I 
Smith tin" !i«*iii.ii;ti pl.ii it I ill. Him 1»v tin* triiil tin-* |»ni\«*«l tlit* n^til ••! J.-».a 
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Miitnti- li !•!•• II • l!', nn |.ani i»i !..rti'itinj ihn-i* )iar» rviit. to giw i»«ti - 
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u r:jlit t nn in aid ♦ !• U -ml tin |m«-*»-»-im|i . I« M. il ju*l^iui*iit ni'iv lia«i Bji n»t 

tin- ti-ii.iiit. tin- i»t.iti- ••! !!.«•*•■ i-i i.ni«i •»!•■ »uitl \*> iiininl in n iiaki*«i ritflit »- ' 
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In. 
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The damages recovered in these actions, though formerly their only intent, 
are now usually (since the title has been considered as the principal question) 
very small and inadequate, amounting commonly to one shilling, or some other 
trivial sum. In order therefore to complete the remedy when the possession 
has been long detained from him that hath the right to it, an action of trespass 
also lies, after a recovery in ejectment, to recover the mesne profits which the 
tenant in possession has wrongfully received. 10 Which action may be brought 
in the name of either the nominal plaintiff in the ejectment, or his lessor, 
against the tenant in possession, whether he be made party to the ejectment 
or suffers judgment to go by defaulter) In this case the judgment in eject- 
ment is conclusive evidence against the defendant for all profits which have 
accrued since the date of the demise stated in the former declaration of the 
plaintiff; but if the plaintiff sues for any antecedent profits the defendant may 
make a new defence." 

(«) 4 Burr. 668. 

Procedure Act, 1852, and the former action of ejectment has given place altogether to 
this new procedure. 

The form of action which has been abolished was valuable in this respect, — that it 
allowed no questions to be raised except that of title. If the person who brought the 
action had a right to possession, he was entitled to recover, without regard to whether 
the person in possession or who took defence to the action had ousted him or not. The 
new action is also an action for recovery of the land, without regard to any other claim 
which may exist between the parties. 

An action of ejectment is now commenced by the issue of a writ directed to the persons 
in possession by name, and to all persons entitled to defend the possession of the pro- 
perty claimed, which property must be described in the writ with reasonable certainty. 

The writ must state the names of all the persons in whom the title is alleged to be ; 
and it commands the persons to whom it is directed to appear, within sixteen days after 
seivice in the court from which it issued, to defend the possession of the property sued 
for, or such part thereof as they may think fit. ft must also contain a notice that in 
default of appearance they will be turned out of possession.— Stewart. 

It has not been deemed necessary to pursue the new procedure further than is con- 
tained in the foregoing extract. The action has been divested of its cumbrous fictions, 
and all the ends of real justice are attained by a simple and intelligible process. Many 
of the United States had long preceded England in this valuable reform ; but several 
still continue to employ the ancient form ; and in the circuit courts of the United States, 
in those States in which it was in use when those courts were established, it is still em- 
ployed. — Sharswood. 

w But with reference to mesne profits accrued up to the day of the verdict, and in cases 
where the tenancy existed under lease or agreement, resort to this separate action is 
superseded by sect. 2 of stat. 1 Geo. IV. c. 87, which enacts, '• Wherever thereafter it 
shall appear on the trial of any ejectment, at the suit of a landlord against a tenant, that 
such tenant or his attorney hath been served with due notice of trial, the plaintiff shall 
not be non-suited for default of the defendant's appearance, or of confession of lease, 
entry, and ouster; but the production of the consent rule and undertaking of the 
defendant shall in all such cases be sufficient evidence of lease, entry, and ouster; and 
the judge before whom such cause shall come on to be tried shall, whether the defendant 
shall appear upon such trial or not, permit the plaintiff on the trial, after proof of his 
right to recover possession of the whole or of any part of the premises mentioned in the 
declaration, to go into evidence of the mesne profits thereof which shall or might have 
accrued from the day of the expiration or determination of the tenant's interest in the 
same down to the time of the verdict given in the cause, or to some preceding day, to 
be specially mentioned therein ; and the jury on the trial finding for the plaintiff shall 
in such case give their verdict upon the whole matter, both as to the recovery of the 
whole or any part of the premises, and also as to the amount of the damages to be paid 
for such mesne profits. The said act not to bar the landlord from bringing trespass for 
the mesne profits to accrue from the verdict or the day so specified therein down to the 
day of the delivery of possession of the premises recovered in the ejectment." — Chittt. 

" The defendant may plead the statute of limitations, and by that means protect him- 
self from the payment of all mesne profits except those which have accrued within the 
last six years. Bull. N. P. 88. — Christian. 

The common remedy by ejectment is generally treated as a mixed action, the party 
interested thereby recovering his estate and damages for the ouster ; but as those damages 
are nominal, and the claimant must in order to recover the intermediate profits resort 
to an action of trespass, such action of ejectment is in substance merely for the recovery 

141 



Digitized by 



Google 



205 IM.IVATK WI.oM.S [R< N .k III 

Sllrli i- lln» Ml-. I. Til W.iV •»!' ••M.-prU l-nilifill^ Ifl i|fl«*-*t I- ■!! tin* lilli- !■ .? !• 
All' I t» M iih i. 1 . -. in ■ ■ j ■ I • i : ■ 1 1 \ it .1 t :..» < • • . 1 .4 1 • r.il i;..n.i.« r . a tin t \,»-\ w . .% 

IH'» Uhlti I -.l.\ .1 ••■j' 1 ' I .1. .»..!■•-: 1 \ . !\ 1 .!-•■ |( I* t«.il.<|> -1 <>h Hit* -.i-.ii J - ■. 

cijilr :i» Ilif :iii!.< dt «r.!< ■•! .»•-./ . !■• ;nj < i.< ii.i?«--l !■« in li,. 11. • r« / - - t 

••Li.- 1 t,i " ! " ••■' • -*■••* . •»;'•» i-.i'ii »i ■•»• ■! !■• '* ■■— ■ !« .!> a. •. .ii.«. -• »- j 

1 I hllii.il .\ III' H • 1 ••HI • 1 1.' hi !■■!■ .i'. I.lllllll^ I In 1 li I ■•! :ll»t.i i" . It . ■•-• 1 • 

form «»1 I In- J if" • ■■ 'ii.i..' l» i:i^ ■ .! r«-i_\ ()•(•( hi- it :» a Ii< i|i \ ,n 1. n- |»>mi' *. •■ 

Of ll:i- ■ -'.!!• 1 - = 1 " .li ■■! • .l.-'.ili •■. .li ' i". ■ ■ .1 ■ ' I ill !■ T i- 1 T» . •■ I) I * • .- ■ • 

jfll •!■ n- if .t r- -• 11 . : 1 J ■ r * ■ .in .■ li" ii. I ..i v i i . -.. ' • .' ■■•■| 1 i •■ i I » 1 • • • • 

1*7. I ■■!.!■ 1 . . ■ .■..■.'! ■ r ..}■ • ••-•:. -i,-. '•• \- r ■! .• 

{••li 1I1 \ it .i.i-i "J -■:■•> U , • '. 1 ' • : . 1 ■• ' 1. i>: n!. i .li W,! !,.' !.. 4 . . 

Oh I ..1,: I.; .ir, 1 ,■■ .:,.. i,' 1.. ...» 1 • - . 1. : . ■ •■ ■' !.■••:••. i;«* » - 

li'luiit i- . .. . li ." .. ;.. ■ 1 j • -i' i« ■ • ■ ■ ■ ■■■ ! ■ ■ ■■ t ■ i:« \! *• r :. . ■ ..- ■ . < '■'■ « 

or tl.« • ■ . ii" • - j •. ■ .-.. ■• .-■••'. I.i...:.. ; i » , 1. .■ li • i.« ! 1 <•:■!.%■■ • • ».■ • 

or *•!!*' ii. ■ «i 1. : ■ ■ ■■■ ■ 1. 1 1. . 1.' 1 ■• ■■ ! 1. . 1 .1 . .-.- .1. . .... ■ , - ■ - 

■II' •» •■' * , -r , «* I ■• •' ■ ■»■■■ tv ... . ■■-: • ■■ i. ■ 1... |r |.r *:: .. 

if,* . .1. . 1 I a- ■...-.' : ■. .\ . ■. . f ..■ . 1 . : . ■ i. ..• :• 1. .11' : •!.• * ... ♦ 
h« — ■-- --■ I- 1 !••■!. hi • 1. 1 • .I..- .-i.i. ■ ■ J ■•■ ■• 1 1 ti 1 • - !■••..:■:. „■ : •■ : ■ • i» . 

uii'i- : '.iKi- si. .. ..•.■: . 1 1 .••-..• ii 1 1.. . "«• ■..■■.. . 1. .:: j . . 

|m- . 1,!. :• .I tip ,i;.i.i.-' : .. r • .ii ■>■ -i 1 1 ! •■: I : ■ !• . . 1 i.< *.! j « . ■ . 1 1 .- ■ I.. : - .. 4. . t . 

wli\ I.- -/.-■ •!•! ii- : • !.'• .!.■■■ k :• .ii- • ' \ - .1 .ilii '.».. -utti t ■ .r. . . » 

n a «*»i'i.->i- m» :■■ ■ • 1. 1 .• -i • • i. i. a .--i.> >i !•• |- it ;..•- • --: - .u.'i -i .u..».*« •» h ..... . «. 

!••-• • . • : -I t \ 1 1,. 1 !.* r: ?. • 1.. 1 : .■ 1 \ 1 • ii :... r ■•.- i «.«•»■ ii..i>i«- al «■ . . • '.:.- 

|i>l..u.! >i > tit • 1.' : :.. ■. 1, [.,• -.' '•■ ' ■ : -r a h> |-...th!.:l 1 ..* .f : hjf.l.. r 1 r-\ . i-- - *: 
win ;t.i r ::.• i- '• i.-in," ij j • .n •-: 1. -' 1! tin- ti, *., 11. ■ j i ..t,:.:1 i». .•. ^ • .1. r. ■ j ••« *. AI . . 
Jllf\ „■.•♦«■ >l 111. !.•■ • !■■■ n,. -1.. 1 1 !.: ■ ■!■.■.■. 11 !•■ ti..- \ . : 1 : ..r a «l.t\ -| « . .!.. 1 :(.• r. . 
1 I '•■» . A L\ 1 I I.11" '.i i.* 1. ' -■•- :•- 1 . :• -I uii'i* :T i»k i.^' > «;.'*«-ii. s! i> 1 r* 1 !■•! '...*: * 

It h|>] « -ir (•• ' (■•- )•.!.'• tii i! ti.- : !.■ 1 «..■■■! i I.i i«tf \ w 1- • ■■! !r.i:\ t» • tit* • % .'it-h- 1- £.•■ :._*i 
m«l«-r 1 -' i\ ■ ! « >.• n'.'T, : 1. 'i.i f.'t-i •! it ••I Hi' il* v ? t« r rn . 4ii<l !.■• i« l-Kiii'i •■ :..ii« 
lli:« -':■!- f .! t! • •!• :• li-l .li! i< - r> .' 'i; • h it.- Uli'l* r'.ik.h n * !•• ifitf ••-• ur.'l Ii I t 
lint ii. k ii I •-! ».!«!• • r -■ .. * ■■■• -: ]- A- .\ii 1 .! tli- "•mii:*'* !..•• : :ia1 ui. .• : :. • 

All If .1.M.I1-! ll.«- i ■tiili'i|>l lln !■!■.«' -li.ill li.lt • 1. I .-!!.• lit M 1IJ1 <li.ui .« ••■*:» 

I l.t- -t.ii !■■■ 1 <••■■■. I \ • *T •.■■•- 1. ■• . \*i hi :•■ :i.t- . -i . ■ .1 i ■ 1 .11.1. ^ i^« *'■.•■ 

Il«it « • ■•■.,!• t k.- t- ii I \ i..n.»i .! ti i.i r. I. - :« ! .ii.- t I. 1- 1, t • \| i> •! I \ ti.r « tf .. 1 " ■ r » 

I I 1 - « 1 A l.t i ■ »«' A 1 1 ' I t» J • •- .• '■' 1 lit l.i-.-i- !:■ I:. t« .if !■■ \. .ir •« !l ■ lit * »» • 
»»rr. ■:..•!.? 1 .- h ! tt .'. 1. t .. s.; *t •■ > :,• li • : ■ ■ • ••.!*„••■. 1 1 (•■.. 1 \ , «." : 
A \ ' . ■• l-.i* .•!. .i.'ii • n.i 1.' :< 1 .1} ifn • i.:« J« f • .•••■..- f-. Ap | . #« 
m.ri. r. ■«. n . .1 1: ■• :\ • .» -i ' •'• . .1. • w "■ . . ■ :!.•■ ] ..::■. !.■!-.• !.-r *i t :- ■: r 
tin n. 1 • : • ! ■• . ,r- . . 1 ' ,.1. : !;• h. m 1 ■.. n .n '• I A A 7' •> 1 1 - * 1 X K\ . . V 

!• I...!.' i • i..- .1. J ■• ■ 1 1.1. ' !.-■■ ■ ::■■ 1 ' ■■' •' ''■• 1 -- ■ - ■ ■ 1 - r i ■ : ■ i.i-i ^t..; : « .. ... 

f 1 r . . r." ■..!■» .1.1 'l.t.: : 1 ■ :■ 1 1 1." -.-■.. 1 j .it ! !■ r • t • r ■ ■ it I.. I • .«| . 1 . • 

I I ir.- 1 :■■ ! . 1 '! • .• 1 -.• t :■.- * -.. i. ■:.•!■ 1 -• * • i.- ■ « r /■ .1. ■ 1 .n.-l -. ; • 1. :. .. : 
iiiif ■ ■ ■ '■ 1 .■■■ ■ ••• . " if -i ■!■!..! 1 ' j ■ •■• »- ■ 1. 11 .•:. 1 ■ . . ■ . • :• .. r.: ■»••-. 
)«i . t ■ ■ . • i I ' ■» 1 ■ . 1 ■ : . ■ ■ ■ ■ • ■ . • ■ w .i - 1 "•■ t .!:■.■. 1 1 ..-..:. i, •:•:■:.. * . * ■ • 

Jl-.ll .1. I ! 1 1 i' 1 ' I.I ' J ■ ■ ■ I »«■ i- ■:.!!.-■!.* I ■■»" I I. "..•■-« ■ . |>t 

In • i.m '.' • i • 1 . 1 i. ■ I • i ■ : ' ■ : •:.• i.i.'i'.'.u.; .m ••■:•: ." t rt-^..:. •. . . :* *: 

•l:ilii a - J I' ■«. A I 

1 !.■ • . ■ 1 .- .■ . "■ 1 1 " ' • ■ '■ r .!.•■ 1 r» ■ ■: ■!■■ ».i. ii r ':.• ••*::;?. • -■• 

li"t ■:■■*. 1.. ■■ ■ .......... 1 .-:;... -.f ■ n t i... !.,■ t Mi rt. ■ «w 

11 „• :.■■:■..■• ■■ ■ 1 ■ .- . • I .. A 7- « ! I ■ ■ '. ,t l.t ; • . * ... : 

11 1 ' 1 . 1 -•-.'.' i • : • » . j . : • t r ■ . . • 1 i ■. • . ■ - ' • 1 j • • - r .1 i " * • fc - * . - 

li- !. \ • 1 '-.::• • .:..•-.. 1 '•■ 1 . 1 • » i a 1. ■. i ■ * * A ' • - * ■ « 

j"-..!i'- l r. 1 ■ . . ■ « 1 ■ ■ . : I . I. « ■■■»!. .. •!.■ s 1. •■ ' .1 ••-•• ••. • ij . , - 

Jil 1 '. : ■ ' ■ " »-•■■■■ ■ • 1 ' ■*• i. ■ ." .....1 i.«: ti.« !• I. -l.t * j • «.: ; 

«.i* l.-.i I ' ' 1 ■ . i • » '.!.■.-■ 

I : .■ ■ !, i . ■ ■ „■ ..! • : . - .1 • I.-- • .-iii'i I'.i.; liiVf. ' ■ . # 

I«*ii ii.* - i.i. !■ ■" k ■ / ■ ■ . • 1 r ■ •* .. :. • 1 * :■ 1 • • 1 :• ri«i uj »•;«•(■>: !- •■ *. 

lii-'i t. 1 ii.: .11. 1 •■■.■■. : - , ■ . • 1. . i. , ■ 1 l.-l.',.. (inl '. j ^» . c 

o»»:o ..ri'i >l.iii. •»■>•» 1 •• . ...-.;. -i 1 . » . j . .1 • !! .1; t|,«- a- t > it 1 f-i.r,< • - 

li'liifit l ■ .i| j • i: .!. '..• ! • f ■ • . : » ■• . : 1 ' J 1 t »•!■ I. I .» 1 J* ■» »• »| — . t*»i r '. . t 
f..n : .. : •'.'.. ii i. . 1. 1. ■.■•■•■ .■ ■» 1. '■ ' ■■ .• ■ ?■ • r. li.. 1 .i.rt-i I- -I ll.* r. • ' e 

enti r.i.ir .|- m. i.n.i i." : : ■..- \ . 1 • :• •■ 1 . it ■ ■• .!.!• 1 i.r nn-t un • ■.;* 4 ••• » 

r«%*- fi.ii .. •mi. ! r •?.. ■ . -»• 1 .i'ii. ! ! : ii.- i:.« •!.■■ | !• !»S«. the at.** 1 : 4 

%r|ii< 1. n.'.-t I.- a-- ■ 1 *.i i,. 1 It ■!.• j: •!.■!. Vi'-i ■ M ■ :• "•!. >«-«r further, m t. "~tf 
|>nH«^i t.kT* i>ii u..- nirftut. . liii-i. .- vi -41. At • iimi. 



14. 



Digitized by 



Google 



Chap. 11.] PRIVATE WRONGS. 206 

court to direct the application of that fiction so as to prevent fraud and chicane! 
and eviscerate the very truth of the title. The writ of ejectment and its 
nominal parties (as was resolved by all the judges)(y) are "judicially to 
be considered as the fictitious form of an action really brought by tho 
lessor of the plaintiff against the tenant in possession : invented, under the 
control and power of the court, for the advancement of justice in many respects ; 
and to force the parties to go to trial on the merits, without being entangled 
in the nicety of pleadings on either side."" 

But a writ of ejectment is not an adequate means to try the title of all 
estates ; for on those things whereon an entry cannot in fact be made, no entry 
shall be supposed by any fiction of the parties. Therefore an ejectment will 
not lie of an advowson, a rent, a common, or other incorporeal hereditament:^) 
except for tithes in the hands of lay appropriators, by the express purview of 
statute 32 Hen. VIII. c. 7, which doctrine hath since been extended, by analogy, 
to tithes in the hands of the clergy :(a) nor will it lie in such cases where the 
entry of him that hath the right is taken away by descent, discontinuance, 
twenty years' dispossession, or otherwise. 

This action of ejectment is, however, rendered a very easy and expeditious 
remedy to landlords whose tenants are in arrear, by statute 4 Geo. II. c. 28, 
which enacts that every landlord who hath by his lease a right of re-entry in 
case of non-payment of rent, when half a year's rent is due and no sufficient 
distress is to be had, may serve a declaration in ejectment on his tenant, or fix 
the same upon some notorious part of the premises, which shall be valid without 
any formal re-entry or previous demand of rent. And a recovery in such 
ejectment shall be final and conclusive, both in law and equity, unless the rent 
and all costs be paid or tendered within six calendar months afterwards. 1 * 

(») Mich. 32 0«x n. 4 Burr. 668. (•) Cro. Car. 301. 2 Lord Raym. 789. 

(*) Brownl. 129. Cro. Car. 492. 8tra. 64. 

11 Actions of ejectment, as has been observed, have succeeded to those real action i 
called possessory actions ; but an inconvenience was found to result from them which 
did not follow from real actions, to which it has been found necessary to apply a remedy. 
Real actions could not be brought twice for the same thing ; but a person might bring as 
many ejectments as he pleased, — which rendered the rights of parties subject to endless 
litigation. To remedy this, therefore, when two or more verdicts have been had upon 
the same title, and to the satisfaction of the court, the courts of equity will now grant 
a perpetual injunction to restrain the party from bringing any further ejectment. See 
Barefoot tw. Fry, Bunb. 158, pi. 228. Selw. N. P. 780.— Arch bold. 

u Where there is a sufficient distress upon the premises, the landlord cannot maintain 
an ejectment upon his right of re-entry for non-payment of rent under this statute ; nor 
can he maintain an action of ejectment for a forfeiture at common law unless he has 
demanded the rent on the last of the specified days for the payment thereof, just before 
sunset. As where the proviso in a lease is, " that, if the rent shall be behind and unpaid 
by the space of thirty or any other number of days after the days of payment, it shall be 
lawful for the lessor to re-enter," a demand must be made of the precise rent in arrear 
on the thirtieth or other last day, a convenient time just before and until sunset, upon 
the land, or at the dwelling-house, or the most notorious place. 1 Saund. 287, n. 16. 7 
T. R. 117. 

The 11 Geo. II. c. 19, s. 16 gives the landlord a summary remedy, by application to 
two justices of the peace, where a tenant at rack-rent, or at full three-fourths of the 
yearly value, being in arrear a year's rent, deserts the premises and leaves the same 
uncultivated or unoccupied and no sufficient distress thereon. In such case, after four- 
teen days' notice, the justices may put the landlord in possession ; and the 57 Geo. III. 
c. 52 extends the regulation to such tenants as are half a year in arrear. As to the pro- 
ceeding of the justices under these acts, and how far the record of such proceedings will 
be conclusive in their behalf, see 3 Bar. & Cres. 649. 

Difficulties having frequently arisen, and considerable expenses having been incurred, 
by reason of the refusal of persons who had been permitted to occupy, or who had 
intruded themselves into, parish houses, to deliver up possession of such houses, by stat. 
59 Geo. III. c. 12, s. 24, two justices are empowered in such cases to cause possession to 
be delivered to church-wardens and overseers. The mode of proceeding is prescribed by 
this statute. The visitors and feoffees of a free grammar-school who have oismissed the 
school-master for misconduct cannot maintain ejectment for the school-house till they 
hue determined the master's interests therein, upon summons in the ordinary manner, 
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••»0"1 **" *^ ,< * wr '* "^ 7 M,,,y *7' VI ' infra terminum lieth, by the anlient Uv, 
1 ■* when* tin* wr*mi;-i|iN-r **r ejector i*» not hunnelf in po**<*iMioii ••! tt« 
lau<U, l»ut another wImi « lain.* iiihIit In in A* when? a man leaarth Laid* U> 
another |i»r year*. au«l. alter, tin* |e««or or reversioner cntereth anil rnak< th a 
feoffment in lii k . Mr ti»r hie. of the *ame lamU to a * tranter : now the* lrwm 
cannot hring a writ of t^.-f •.•«#■ ririutr or ejectment again*! the feoffee, bnaoat 
he «li«i not eject liim. hut the re\ er*»ioner ; neither ran ho have any »u< h a* t*o«i 
l«» r«'«'o\rr In- ti-riu a^uiuM the r«-wn»iotn»r who <Ji«l ou»l him. hecau*e hr i* r>»t 

now in |mi*m<«m*ioii .\ ih! ii|h»ii that a< unt thi*t writ wm <ievi«e«l, u|»«o th# 

c«juit v of tlu* Matutc ot \V«--*t in 2. c. 24, a** in a ram* where no adequate rvm^lj 
wra*< already |irovi«|i*<| . A i Ainl tin* art ion i** brought aiputut the fn •£••«• f-^r 
dcfon -iiii*. or kcc|iiu<; out, th«* original lc«**»ee <lurinj£ tin* continuant of t:« 
term ; ami herein, an in tin* ejectment, tlu* plaintiff "hall reo»ver •*• n.o« h *-i 
th«* term an remain*, ami al-o -hull have actual tlainairc* tor that |u»rti«*fi <*f .: 
whereof h«* ha** hcen unjustly •li*|»riv«*il lint nince tlu* intnnliii'ti«»ii of lS« t.t*->3* 
ouMem, wherehy tlu* title may U* tricil a£uin*t any tenant in | «»«« « -»» n*n. • y 
what mean* »iM*vi*r In* a«tjuirr«l it.- ami the •>uh**4i|ii« a nt recovery of llamas*:* tr 
action ot trc»|ia**t tor iiicmic pmhtH, thi« action i* fallen into Jihum- *• 



('IIAI'TKK XII. 

«»F TKKSPASS. 

••>iml *^ N *'"* tw " |*n-ci-i!iiij < hapten* we have con**iuVrv«l Mich injurv* t*» 
«* real |m*|*ert\ ;••» mi.-i-tiil in an ou«tcr or amotion of the |««»« «•». & 
Th«»*e mIhcIi rt*iiiain to U* «h«" u *-«•• 1 are Mich an may he offered to a man « na. 
pn*j»crty without any amotion from it. 

The »<•< oiii| r»|M'fiet ( then-tore, of n-nl injuries. «r wn»ngr* that affect a mar* « 
laiitK, tenement*, or hereditament*. i*» that ■■t" tr**}*!**. Tn**|»a^«. in it* Ur^-*t 
ami nio«t extensive M*n«e. -ii:iiifi<» any transfixion or offeiiee a^ain*»t the .aw 
of nature, of ••M-iety. «>r ••!" t!i«- iMiiutry in which we live, whether it rvUu* \.\ 
a man •» |icr-«m **r ln<* |m»|iert\ Thercfon*. I*eatiti^ another i* a tnr«|*a\*«. f r 
whit h a- ui- ha\e I • • r 1 1 1 • - r i \ -•■. u an a< -tioii <•!' tre*»|*a*»*< ri et iirmtA in a«Aauit ar 1 
hatti-rx will lie ; taking in- iii i.i.i: :ii^ a man •» ^<mm1h art* n**|H*<*tivrly tr**»|»a*^-* 
for whi< h an action <•( tr> -|«:i^* •■# *f .in«i«. or on the ca*M* in trover anil mr.irf- 
*ioii. ii ^i\en hy tin- law : ••• ai-i. ii"ii-|M a rli*niiaiiee ot |>rotiii-M ■• or nnilertak. t^ 
lit a tie-jia--. u|hi|i u|ii<h an a»:»iii «>f t n<*|i;i*>** on the ca*«o in uw»";».! :• 

cr«itiii*li-'i aii«l. in ireio nil. an\ im-li-a-an r act of one man whervl.y an..:vf 

l*» iiijun-ei-I_\ treat* ■! or •l^imi.. !i< <i i» a t r.ui»jr» •*••»!« »n or trc*»|»**» in !t» ;arj««c 
itc!i-e |nr whnh we ha\e alri-a-ly ".-en i lh.it whenever the m* t it«»-.? « 
tliintk aiel ii!iiiii-J!.itei\ iiii if ■>'!•» to the |mt*mi?i or pn»|N'rty i»f an ••.:.*•• 
•■•iwl " :l1 "' then i-*n' iii ■• • *»-.inl\ a< • * *iii|>u in«'«l with •-mir turn*, in ar*.-»a >4 
* ' "* tn**jia— i n *f #in..-« will lie; hiit.il l he injury ii* only cun*«<«| ut-r*; .*.. * 
P|tciial action of tn"*|m*>«* -n '■'•' - /•» may U- hrou^hl. 1 

• I ■ \ H - • *W |«c> isl 

win n In- nitifht I— In if-1 !•• n»*<« r *!.•■ • h.ir^»-» f -rm n; the ^nHjn-l of ili«mr«*l. 1 Ka{ 
•i"i7 *• I H I 1 ' 1 « »nt: i 

" Ali-i him li«»« •■•-■li !-f -"i.- ■■••..■ !»-•! «J.|-I '• A IW, IV. r. *.*?. •. >• -^Tltti? 

» S.... t- : e-e .I.Mili. Si-.li. ! ■ * l.-.-l. I •"■.:!!* .11 I'l. II". to 122 U.| 1 1 • |o Pi 

Tin* iL>t.ii.tioii* l«*|i«f h .i< : ■ ii* ■ :r> •!•!•• :■• >• l>>r an imninilale injuri &»i 

a« in»!i* «it tr«-<*|<*** u|-<ii Hi* i i-. : r .• i i.«. ( n ntul •|.iiua«;i a . »n* fr*«|ii«-ntly Tvn «ot«v 
Ni- the Mil'je* t tun- li • "ii'. i- •■* ii J !'■ K« | •> r J I ii • i a«* whrr* an acti«*o *i# ? ?>■» 
|««. ., ,' .,-.^., H4» Lrmiirht «.*.*i n»t t :*•• •!• !•■!,■! iiil • >r thr<i«iritf a lltfhteil «a|U:V» IB • f«*.»>' 
m^rkt-t w i,i. | 4 ft-ll u|<>ii • -'iii ; ; • «!i'T •■: » ..■ ,. i.i ill-.' inl Iii »!»*•• If an* I hi* pok 

touk it up aifl threw ii to aiminer j .ir'. ••: iin- n.^rk* t. u.i.-re a ■truck tl 

in 
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But, in the limited and confined sense in which we are at present to consider 
it, it signifies no more than an entry on another man's ground without a lawful 
authority, and doing some damage, however inconsiderable, to his real property. 
For the right of meum and tuum, or property in lands, being once established, 
it follows as a necessary consequence that this right must be exclusive ; that is, 
that the owner may retain to himself the sole use and occupation of his soil : 
every entry, therefore, thereon without the owner's leave, and especially if 
contrary to his express order, is a trespass or transgression. The Roman laws 
seem to have made a direct prohibition necessary in order to constitute this 
injury : "qui alienum fundum ingreditur, potest a domino, si is prceviderit, prohiberi 
ne ingrediatur."(b) But the law of England, justly considering that much in- 
convenience may happen to the owner before ho has an opportunity to forbid 
the entry, has carried the point much further, and has treated every entry 
upon another's lands (unless by the owner's leave, or in some very particular 
cases) as an injury or wrong, for satisfaction of which an action of trespass 
will lie ; but determines the quantum of that satisfaction, by considering how 
far the offence was wilful or inadvertent, and by estimating the value of the 
tctual damage sustained. 3 

Every unwarrantable entry on another's soil the law entitles a trespass by 
breaking his close: the words of the writ of trespass commanding the defendant 
to show cause quare clou sum quercntis f regit. For every man's land is, in tho 
eye of the law, enclosed and set apart from his neighbour's ; and that either 
by a visible and material fence, as one field is divided from another by a hedge; 
or by an ideal, invisible boundary, ^existing only in the contemplation r*2lfl 
of law, as when one man's land adjoins to another's in the same *- 
field. And every such entry or breach of a man's close carries necessarily 
along with it some damage or other; for, if no other special loss can be 
assigned, yet still the words of the writ itself specify one general damage, 
viz., the treading down and bruising his herbage.(<*/ 

One must have a property (either absolute or temporary) in the soil, and 
actual possession by entry, to be able to maintain an action of trespass ; 4 or, at 

(») Inst 2, 1, W. (•) F. N. R 87, 83. 

pat out his eye, the question was much discussed whether the person injured ought to 
have brought an action of trespass vi et armi% or an action upon the case ; and one of the 
four judges strenuously contended that it ought to have been an action upon the case. 
But I should conceive that the question was more properly this, — viz., whether an action 
of trespass vi et armis lay against the original or the intermediate thrower, or whether the 
act of the second thrower was involuntary, (which seems to have been the opinion of 
the jury,) or wilful and mischievous, and, if so, whether the first thrower alone ought 
not to have been answerable for the consequences. For if A. throws a stone at B., 
which, after it lies quietly at his foot, B. takes up and throws again at C, it is presumed 
that C. has his action against B. only ; but if it is thrown at B., and B., by warding it off 
fiom himself, gives it a different direction, in consequence of which it strikes C, in that 
case it is wholly the act of A., and B. must be considered merely as an inanimate object, 
which may chance to divert its course. In the case of Leame vs. Bray, 3 East, 598, it 
was decided that if one man drives a carriage, being on the wrong side of the road, 
against another carriage, though unintentionally, the action ought to be trespass vi et 
armis; and the court declare generally that if the injurious act be the immediate result 
of the force originally applied by the defendant, and the plaintiff* be injured by it, it is 
the subject of an action of trespass vi et armis by all the cases both ancient and modern. 
— Christian. 

'Trespass for breaking a close is sustainable without previous notice: but it is most 
prudent to serve a notice and proceed for a subsequent trespass, upon which the judge 
on the trial will usually certify that the trespass was wilful, which will entitle plaintiff 
to full costs, though the damages be under 40*. 8 & 9 W. III. c. 11, s. 4. 3 Wils. 325. 
6 T. R. II. 7 T. R. 449. 3 East, 405.— Chittv. 

* In an action of trespass for entering the grounds ©f another person and sporting over 
them, the jury may take into consideration, in determining their verdict, not only the 
actual damage sustained by the plaintiff', but circumstances of aggravation and insult an 
the part of the defendant. Merest vs. Harvey, 1 Marsh. 139. 5 Taunt. 442. — Chitty. 

4 By the term " property either absolute or temporary" the student might be led to 
suppose that this action is only maintainable by one who is lawful owner or lawfully in 
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lenM. if ii ivi|ui-iti» that Mi.- party have a lea-*e An*l |»o««i.'-*ion of the v. -••«•» 
Uffi If rkiife ■■! tin* iaint / I fiif*. It » fina«lo\V he <li\i<|i'>l annually :iin •'..' *t^ 
|i:iri<*liinti< r<* h\ l«»r. then, aid r *:u h |M-n"»ii** avveml |HU"tn»ii i» au-*M» 1 ifri 
iii.i\ Ih> n »|»» ■• u\ i-i\ i ;»j.;ili|i- n| tiiiiiui.-iiiiiit^ an action l*>r tin- l*rv:i< U •■! •.!*• if 
N*\«t:»I i 1. i«»i«* r fur tii. \ hail* an exclusive mtcnM ami In-eii"!'. ttn-rt-.r* ?• r 
tin* time Hut U'li-rt' iiiirv ami ai-tual |nmm*«*iiiii one i-aiiiiM inri.'a n ar 
niti"M • »! tn-|ia*-. li.-«:i;;li In- iiaMi tin* tn«L««l«i in law ■/ Ai<*l tilt ri :«■*»• ■ • 
licir iM-lori* i-i.tr\ t\tuti<>t haw- tit- :n tmii nuam^t an ahali»r; lhotii»li a ■!!••• .«•• 
Iiu^'it lia\i- it a^aiii-t il.i' •!»**■ ]-■■?■. ti»r tin* injury ilmie h\ the ili»»«-.».r :'•«.! 
At ulii'li tunc tin' |)ia;ii!.:l \ia* ••■i-t '1 nt tlif laml. hut In' • anm»t ha\e if I >r ar i 
act il'tfif alter tin 1 1 1 !*-• i -:f i until In* h:it li ^Miiel | »■•««•'•*-«: mi h\ n*«iifr_\. ar-I 
then In 1 m:i\ «•■!. in. i. mi. mi it !><r tin- mtiru»« «ii:it«* ilama.'** •l>>m>; lor alt* r t.y 
|v-cn:r\ the law. t>\ a kiml •■! •!« j. ■■»''. wo/.". ■ni|t|w«i ■» I i ■«• iret - !»• «l«l !•• I»*»\«- A. 
aImhj i ••iitiiiu«->| in li in •/ N« nl,.r. hy tin* rminumi law, in ra*c n| an in:ri**i t 
or iji-lnn •■tin-lit. cmiM tin- |«artv k «■ | *1 out nf |ri.*M*««imi »ue I In- Hrtihc-'iMr It 
A iii'mIi- «■! rtiln ■*■» \i iii« h wa- • a!< ulalcil nnr« i\ l^r Hiium-* «i>fiiiuif ti «l a*; a.?:*; 

tht* laml while tn tl%> / »■ »i • •! tin- ouiht Hut iioii. h\ tli»- Matute •• Ar.M 

C. I*. M a ^u;ii-,|i:ni f .|- r ri:-T • •- |.>r ai.\ n.!aiit. a liu~liai.il •*ei«f«i )ui* u. ■••. .-r a 
peooii lia\ ;ti^ any c-i.ifc m* interest «h tcrimuaMe iij-ui a hit- «»r \r. • •, «r.* . 
•*'lll :ilt * r ,n< * *•!■ Vi-t in iiuit t*iit n| iln-ir ri-»|M-i tivf intiTi-t*. Ii-ii'l i.\tr ar^: 

' i • -tit t tiu<* in | -»;«■!» ••! tlir In mi- nr ti'i.i'iiii-iii* w itimui tl i- M4i*< r.; 

cif tlir pi- r-- mi t-iit i r It 1 ilii-iitii. f l|.\ aii* :i<lj n> I lT**' I !•• In* trv*|«a»-« n» . ainj mt \ 
n'ViT-5'MnT «ir ri-Kia:i.'ii r -mati • i \|m< lanl mi an\ lit«-«-t:tt«* may ••rm- .r. run 

year. l»\ ui"ti<<ii to lin n( •.» i iiam i -r\ . |»n»im- tip- •■# «/wv •,••» i " t-- '* jr- 

duii'*l l»\ flu* ti nan? r«> tin- iai--l.or m:i\ i-i.ter t J .*- r« ■ >n in i »»•■ ••! |.i« r»!.i»^. ■ r 
wiitul n. ^I.wt Aii-I l»\ ' !»•■ -tati!.- .it 4 «!•■•• II •■ .*'*. au-i I Mni» II . I*..* 
c»nr, aliiT thi* ili'ti nuiit.i'i'Mi ••! an\ l«rm ol iid*. Ii\<*^. or \i-.»r*. ai.\ |« r*» t 

* l'i. r . . I. .1 «• ■ •! ' J I K »fcr -i 1 

• ■ »■■ i •-'. # .! l >i - 

|MMMtk..<ii. |t«jt »fi«- • • ■■■! ;• :-ii!.l- i .iii |----t ••■•m. !!•■? 'in ti*!.- In h.« ••• .• ti ! « •. 

{ .l.iiii r s !■■- ;■) i.n , i , l !•■! •- ni.l'. n !..- i :-n .n» I • I :«. !•»-•*« n • t it !•• . i». r n i i * ►* 
■ •in ■! |.| ..*■ .it:\ . uii.t -* •)•• .|. ■. r mi! ■!• ■« , r« \- ri.i* | r»-«nii| : ■■!. .ir.-:t .• 'r : •• 
!■«*•■•'- . in » ■ -!..■ * ii„' .i • .- ;#• j s- - - ^i.n| in .. ii, »• it Y.\. n .! it •hi-iii-l «| |- *.- - .- *r • 

Ib^i iii> |>!i lit. tl - | :••!: ».»> ui-i, :.il In' Hut n-< n\ir li.uii.i.:*^ in ■-«« 1 1*- *•>• i 

ani »•> :ii-> » wpii/ i. : .i.i i,.i- i . '<[.•■ {•• n.it4i. Ur^i.iiii u. I'«*l. I >^>: .»4 
*"*lt^fi« ■ ■ * ".•!% j . /. 1 I i j!,[ . iT. ' ; • Ml-. I 

U'li.n ii-. ■ w : :ii i ...i. :K« l.ui 1 I . .n j im ^Jit ali-1 i:rn u!t.« jN-*I. 'If :*-' 

lia\imr tli- *.' r .■■.' ■■■ ] .-<i ii. i\ ru.i.ii!.»iii tr« -•!«••. <fili**«|'.«' '• l^ ^ i •» . -. 

*.V.' A.K'ii a -'•- i. 1 U • ji i i«» ■ <m.i.|i.. i. . « Jlatii^m*%. I Vt-rm 4^ •. It .• •-•••,.. 
that lli«' "Hi' r ii! ».; I .i!.i i ii. iili.% !*■ I liifl i« tn U- ii«*tin*l in |- ■•••■*• !• r. •- • »• ! 
liiaini-.n (r*--| i-- mi' i hi ii :-• j- •■>-. »-. 4 ..|i i- « l«:irl\ iii.i.|«* i<ut M.it;i*r n Ir x. i 
I'lmr.li. >-f.- A km'- 1 i --k • I <"!• r. *J<t.iin in '•>'•'..'. Ni.ith i< \*li. ■■ }*. m •- 
47" ' In * iim !■■ u?i. hi" . % .i'-«i i ..-iif'ii . in w.M .iinl iiuj-fi* trjll** *.•-!•. i»i I. •■ '. "i 
aii'l »«>!i'n« l.r.i.'-i*' '-• ■.' | r. \ wli it n<»t..r.«-t\ •ixii.i alt •lit r \ a ^«l..< : ■ . ■ 

tmiji i-r in .!■•'..■ -ii. ■ \ ••• ■ . :..■ I in tn Ml th»* •I.-Iaji- ■•■ ••! I»niiir»-U «•! :■.. 

rt*AM'fi •■? »* ■ Ii i*. I f ■' J{ ; l\ ■■■ -li. ji ,i •!.!!•• ■•! thiiiC" : *»»•! '■ ** ; ' '■" ' 

i/tf.i ■ r U • ir« • I." ■ i\ - i' -Jj-'i ■ ■ it .i • mifti-i i»i •• ••! » ;l<i «»r % af.Uit Un>i« ir:i ■ 
fttn.itii.- •• - ii ; .- .ii i— i ••• t .. /? in!*-*- it nit.M trf* *■• h.ni »A flit- !•«:«« ■■ 

in* i • i«* n a . !«■•:.« • !(!■ *...i; .1 .iiitri<n-< J.:!i-r •' •■'.*« i*n- 1.. «V.». —>n *»•■ • 

l A*i-ii"«| fi *i -i ■ • :■ - -- ff.7i.tii -«• i huit i«i l'i. !'•■' tn loi.. An.'. 

intiTi-* :n t ■• • :•■■ w ' ■ i* .t !■■■ • -• ti ti**- «»:1 !• »utl:« in • !•» >ti*ta.n .r, » ■ 
tr.-i.» « 1 . !-. I \ !■■ .7 J 1 .11 \ I" -"■ » u! |-».--» . ta » ■ • 

l<ii||.«fil • \. i,. .-•■,! | i 1 , ■ JJI I I iiltl ".<T •- Kl-t '*■- 1 r.;. . 

not I •■ '■ r • li'« . I ■ t | ■ * ■•" -• • I . *»•» • ii>- t *b f . * f 1 li i- fl'«! ti.i* • / ■ » % ■ |« -— ■ 
tin* ]«> .-■ u ■!•■•■■■ .: • • • ii ■ i. ■ • | ir-n 1 i K ♦ • If lr«« « »r»- . « 
th* 1 .- .-■ ' •■ 1*1' I « . ■ ■ » ' w « |i • -••». , » «-X-^| ■■•-! .»*«•«»■ .. . 

1 ii. I" •]■■•. i i.' . ;' ti.i *• i mi . n; 't-.M*. • . 

N.I.* \ I" I.-? U -.■■.■ "• «*i .r ••«• i \ i I ,«-!.;. .r i ■! :• li li.«-.*-i.-. , 

/ ■■ I • .•.•..?.,. 1 1. . ' ..■ ■ . •. i ii %. :. tJ ■ -i:f i, - ii •: 11 iii*-ii i« « 

ea« l i » ■!■ ■!,■ • ■»!••••■ ■. i- . ' • . i ■■ ... • i . i r \ . «l \\ j. t« ••( ••« ii*r«li.| i . ■• 

A |**r» n n. i\ ■ ■■ - 1 • Ji ' ' ■ • .. * I • ■ ' r. '. .1 i I ■,' if li«« ^•■« •••l-i i ' • i 

tf»- 1 ■..»•• ti I.. |.# .'I. 1 - ■ ■ ■ . Hi 1 'I. i. . :.. !...»* • lit .&.« «.-lr *k» III' I'M-^M^ ^4a l*.t «8 

Ifiiiti. ■■ linif 1 * « a.m. 
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shall wilfully hold over the same, the lessor or reversioner is entitled to recover 
by action of debt, either at the rate of double the annual value of the premises 
in case he himself hath demanded and given notice in writing to the tenant to 
deliver the possession ; or else double the usual rent in case the notice of quitting 
proceeds from the tenant himself, having power to determine his lease, and 
afterwards neglects to carry that notice into due execution.* 

A man is answerable for not only his own trespass, but that of his cattle also; 
for, if by his negligent keeping they stray upon the land of another, (and 
much more if he permits, or drives them on,) and they there tread down his 
neighbour's herbage and spoil his corn or his trees, this is a trespass for which 
the owner must answer in damages, and the law gives the party injured a 
double remedy in this case, by permitting him to distrain the cattle thus 
damage-feasant, or doing damage, till the owner shall make him satisfaction, or 
else by leaving him to the common remedy in foro contentioso, by action. And 
the action that lies in either of these cases of trespass committed upon 
another's land eithor by a man himself or his cattle is, the action of trespass 
n et armis, whereby a man is called upon to answer quare vi et armis clausum 
ipsius A., apud B., f regit, et blada ipsius A., ad valentiam centum solidorum, 
tbidem nuper creseentia cum quibusdam averiis depastus fuit, conculcavit, et 
consumpsit, dsc. :{K) for the law always couples the idea of force with that of 
intrusion upon the property of another. And herein, if any unwarrantable 
act of the ^defendant or his beasts in coming upon the land be proved, r*2i2 
it is an act of trespass for which the plaintiff must recover some ■- 
damages ; such, however, as the jury shall think proper to assess. 

In trespasses of a permanent nature, where the injury is continually renewed, 
(as by spoiling or consuming the herbage with the defendant's cattle,) the 
declaration may allege the injury to have been committed by continuation from 
one given day to another, (which is called laying the action with a continuandOj) 
and the plaintiff shall not be compelled to bring separate actions for every day's 
separate offence.(i) But where the trespass is by one or several acts, each of 
which terminates in itself, and being once done cannot be done again, it cannot 
be laid with a continuando ; yet if there be repeated acts of trespass committed, 
(as cutting down a certain number of trees,) they may be laid to be done, not 
continually, but at divers days and times within a given period.(&) T 

In some cases trespass is justifiable, or, rather, entry on another's land or 
house shall not in those cases be accounted trespass \ as if a man comes thither 
to demand or pay money there payable, or to execute in a legal manner the 
process of the law. Also, a man may justify entering into an inn or public house 
without the leave of the owner first specially asked, because when a man pro- 
fesses the keeping such inn or public house he thereby gives a general license 
to any person to enter his doors. So a landlord may justify entering to dis- 
train for rent ; a commoner, to attend his cattle commoning on another's land ; 
and a reversioner, to see if any waste be committed on the estate; for the appa- 
rent necessity of the thing.(/) Also, it hath been said that, by the common 
law and custom of England, the poor are allowed to enter and glean upon 

(») Registr. M. (») Salk. 638, 639. Lord Rnym. 823. 7 Mod. 152. 

<*) 2 RolL Abr. 546. Lord Raym. 24a (<) 8 Rep. 146. 

•See 2 book, p. 151. Upon these statutes it has been determined that it is not neces- 
sary that the notice from the tenant should be in writing : but notice from the landlord 
to the tenant must. Burr. 1603. Bla. Rep. 533. And the 4 Geo. II. extends to cases 
where the tenant holds over fraudulently and perversely only, not where he continues 
his possession under a bona fide claim of right. 5 Esp. 203. See also ib. 215. The action 
for double rent may be maintained after recovery in ejectment. 9 East, 310. — Chitty. 

T The latter mode prevails in modern practice, and the form of declaring with a «m- 
txKuatxdo has grown obsolete. Under the statement that the defendant, on a day named, 
and on divers other days and times between that day and the commencement of the 
suit, trespassed, the plaintiff may prove any number of trespasses within those limits, 
though none are specified except those on the earliest day named. 1 Stark. R. 351.— 
Chittt. 
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for the ejection, bat also possession of the land : whereas in trespass, which is 
merely a personal suit, the right can bo only ascertained, but no possossion 
delivered; nothing being recovered but damages for the wrong committed. 

In order to prevent trifling and vexatious actions of trespass, as well as other 
personal actions, it is (inter alia) enacted by statutes 43 Lliz. c. 6, and 22 & 23 
Car. II. c. 9, § 136, that where the jury, who try an action of trespass, give less 
damages than forty shillings, the plaintiff shall be allowed no more costs than 
damages, unless the judge shall certify under his hand that the freehold or title 
of the land came chiefly in question. 10 But this rule now admits of two excep- 
tions more, which have been made by subsequent statutes. One is by statute 
8 & 9 W. III. c. 11, which enacts, that in all actions of trespass, wherein it shall 
appear that the trespass was wilful and malicious, and it be so certified by the 
judge, the plaintiff shall recover full costs. 11 Every trespass is wilful, where the 
defendant has notice, and is especially forewarned not to come on the land ; as 
every trespass is malicious, though the damage may not amount to forty shillings! 
where the intent of the defendant plainly appears to *be to harass and r*215 
distress the plaintiff. The other exception is by statute 44 5W. and *- 
M. c. 23, which gives full costs against any inferior tradesman, apprentice, or 
other dissolute person, who is convicted of a trespass in hawking, hunting, 
fishing, or fowling, upon another's land. Upon this statute it has been adjudged, 
that if a person be an inferior tradesman, as a clothier for instance, it matters 
not what qualification he may have in point of estate; but, if he be guilty of 
such trespass, he shall be liable to pay full costs. (w) lt 



CHAPTER XIII. 
OF NUISANCE. 



*A third species of real injuries to a man's lands and tenements, is r*21h 
by nuisance. ^Nuisance, nocuimntum, or annoyance, signifies any thing "■ 
that worketh hurt, inconvenience, or damage. And nuisances are of two kinds: 
public or common nuisances, which affect the public, and are annoyance to all 
the king's subjects : for which reason we must refer them to the class of public 
wrongs, or crimes and misdemeanours : and private nuisances, which are the ob- 
jects of our present consideration, and may be defined, any thing done to the 
hurt or annoyance of the lands, tenements, or hereditaments of another. (a) Wo 
will therefore, first, mark out the several kinds of nuisances, and then their 
respective remedies. 

(•) Lord Raym. 148. (•) Finch, I* 188. 

10 And if this appears upon the face of the pleadings, it is considered tantamount to 
the judge's certificate, and the plaintiff is entitled to his full costs. 2 Lev. 234. 1 East, 
350. Selw. N. P. 1324. 6 T. R. 281. 7 T. R. 650. See, also, post, 401, n. 21.— Arch bold. 

But by stat. 3 & 4 Vict. c. 24, explained by stat. 4 <fe 5 Vict. c. 28, these statutes are 
repealed, and their provisions are consolidated and extended ; it being enacted that if 
the plaintiff in any action of trespass, either to the person, or to real or personal pro- 
perty, or for libel, slander, or malicious prosecution, brought in any of her Majesty's 
courts at Westminster, shall recover less damages than 40*., he shall not be entitled to 
recover any costs whatever, whether it shall be given upon any issue tried or judgment 
passed by default, unless the judge or presiding officer shall certify on the back of the 
record (if the action be in trespass) that the action was really brought to try a right 
besides the mere right to recover damages for the trespass or grievance for which the 
Action shall have been brought. — Stewart. 

11 It has been supposed that the judge must certify in open court after the trial, other- 
wise the certificate is void, (2 Wils. 21 ;) but the contrary has recently been decided. 
2 B. k C. 5«0, 621.— Cbitty. 

" But now, by the stat. 1 k 2 W. IV. c. 32, s. 1, this act is repealed ; and, by s. 6, all 
certificated persons are allowed to sport, subject to the law of trespass. — Stewart. 
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tanner's, a tallow-chandler's, or the like ; for though these are lawful and ne- 
cessary trades, yet they should be exercised in remote places ; for the rule is, 
"sic utere tuo,ut alienum non kedas:" this therefore is an actionable nuisance.(/) 
So that the nuisances which affect a man's dwelling may be reduced to these 
three : 1. Overhanging it; which is also a species of trespass, for cujus est solum, 
ejus est usque ad ccelum:* 2. Stopping antient lights : and, 3. Corrupting the air 
with noisome smells : for light and air are two indispensable requisites to every 
dwelling. 4 But depriving one of a mere matter of pleasure, as of a fine prospect 
by building a wall, or the like : this, as it abridges nothing really convenient 
or necessary, is no injury to the sufferer, and is therefore not an actionable nui- 
t*ance.(<7) 

As to nuisance to one's lands: if one erects a smelting-house for lead so near 
the land of another, that the vapour and smoke kill his corn and grass, and 
damage his cattle therein, this is held to be a nuisance. (A) And by consequence 
it follows, that if one does any other act, in itself lawful, which yet being done 
in that place necessarily tends to the damage of another's property, it is r*9ift 
a nuisance : for it is incumbent on *bim to find some other place to do *- " 
that act, where it will be less offensive. So also if my neighbour ought to scour 
a ditch, and does not, whereby my land is overflowed, this is an actionablo nui- 
sance. Ti) 

Witn regard to other corporeal hereditaments : it is a nuisance to stop or divert 
water that uses to run to another's meadow 6 or mill ;(k) to corrupt or poison a 
water-course, by erecting a dye-house or a lime-pit for the use of trade, in the 
upper part of the stream ;(/) or, in short, to do any act therein that in its con- 
sequences must necessarily tend to the prejudice of ono's neighbour. So closely 
does the law of England enforce that excellent rule of gospel morality, of " doing 
to others as we would they should do unto ourselves." 

2. As to incorporeal hereditaments, the law carries itself with the same equity.* 
If I have a way, annexed to my estate, across another's land, and he obstructs 
me in the use of it, either bj r totally stopping it, or putting logs across it, or 
ploughing over it, it is a nuisance : for in the first case I cannot enjoy my right 

(/) Cro. Car. 510. («) Halo on P. N. B. 427. 

(') 9 Rep. 58. (*) V. N. B. 184. 

(*) 1 Roll. Abr. $9. ( l ) 9 Rep. 59. 2 Roll. Abr. 141. 

* But the following note of a case describes an injury not exactly coming within either 
of the above three sections. A. has immemorially had for watering his lands a channel 
through his own field, in a porous field, through the banks of which channel, when 
filled, the water percolates and thence passes through the contiguous soil of B. below 
the surface without producing visible injury. B. builds a new house in his land below 
the level of his soil, in the current of the percolating water. Held that A. cannot now 
justify filling his channel, if the percolating water thereby injures the house of B. 
Cowper vs. Barber, 3 Taunt. 99. — Chitty. 

4 And where defendant employed a steam-engine in his business, as a printer, which 
produced a continual noise and vibration in the plaintiff's apartment, which adjoined 
the premises of the defendant, it was held that this was a nuisance. Duke of Northum- 
berland v*. Clowes, C. P. at Westminster, a.d. 1824. — Chitty. 

* After twenty years' uninterrupted enjoyment of a spring of water, an absolute right 
to it is gained by the occupier of the close in which it issues above ground ; and the 
owner of an adjoining close cannot lawfully cut a drain whereby the supply of water 
by the spring is diminished. Balston vs. Bensted, 1 Camp. 403. Lord Ellen borough, 
L.C.J. And see Bealey vs. Shaw, 6 East, 208. 2 Smith, 321, S. C— Cuitty. 

* Here we should mention a recent change in the law which limits actions and suits 
relating to incorporeal hereditaments. The prescriptive rights to profits and easements 
over the soil of another were rendered very difficult of proof, as by the ancient rule of 
the common law enjoyment of such rights was to be proved from time whereof the 
memory of man ran not to the contrary, or during legal memory. This rule was partly 
alleviated by the modern practice of the courts and the doctrine of presumption, by which 
proof of enjoyment as far as living witnesses could speak was held sufficient to raise a 
presumption of enjoyment from a remote era, and a grant would be presumed ; but still 
frequent difficulties arose, to obviate which the statute 2 & 3 W. IV. c. 71 has been 
passed, under which the periods at which claims may be made for incorporeal heredita- 
ments are much limited.-—i>TEWART. 
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Chap. 13.] PRIVATE WRONGS. 

moved a nuisance which offended him, (as we may remember it was statod in 
the first chapter of this book that the party injured hath a right to do,) in this 
case he is entitled to no action. (x) For he had choice of two remedies : either 
without suit, by abating it himself by his own mere act and authority, or by 
suit, in which he mav both recover damages and remove it by the aid of the 
law ; but, having made his election of one remedy, he is totally precluded from 
the other. 9 

The remedies by suit are, 1. By action on the case for damages, in whicn the 
party injured shall only recover a satisfaction for the injury sustained, but 
cannot thereby remove the nuisance. Indeed, every continuance of a nuisance 
is held to be a fresh one \(y) and therefore a fresh action will lie, and very 
exemplary damages will probably bo given, if, after one verdict against him, 
the defendant has the hardiness to continue it. 10 Yet the founders of the 
law of England did not rely upon probabilities merely, in order to give relief 
to the injured. They have therefore provided two other actions : the assize of 
nuisance, and the writ of quod permittat prosternere; which not only give 
the plaintiff satisfaction for his injury past, but also strike at the root and 
remove the cause itself, the nuisance that occasioned the injury. These two 
actions, however, can only be brought by the tenant of the freehold ; so that a 
lessee for years is confined to his action upon the case.(z) 

*2. An assize of nuisance is a writ, wherein it is stated that the party r* 2 21 
injured complains of some particular fact done, ad nocumentum liberi *- 
tenement i sui, and therefore commanding the sheriff to summon an assize, that is, 
a jury, and view the premises, and have them at the next commission of assizes, 
that justice may be done therein :(<?) and if the assize is found for the plaintiff, 
he shall have judgment of two things : 1. To have the nuisance abated ; and, 2. 

(•) 9 Rep. 66. (•) Finch, L. 289. 

{») 2 Loon. pL 129. Cro. Ell*. 402. (•; F. N. B. 183. 

ciple that parties suffering special damage by a public nuisance are entitled, under 5 W. 
and M. c. 11, s. 3, to receive their expenses in prosecuting an indictment against the 
party guilty of the nuisance. See 16 East, 196. Willes, 71. Cro. Eliz. 664. If a party 
living in the neighbourhood, and who has been in the habit of passing to and fro on a 
highway, is obliged by a nuisance thereto to take a more circuitous route in his transit 
to and from the nearest market-town to his house, it is a private injury, for which he may 
sue as well as indict. 3 M. & S. 472. So, being delayed four hours by an obstruction in 
a highway, and being thereby prevented from performing the same journey as many 
times in a day as if the obstruction had not existed, is a sufficient injury to entitle a 
party to sue for the obstruction. 2 Bingh. 283. So, if the nuisance prevent the plaintiff 
navigating his barges on a public navigable creek, and compel him to convey his goods 
out of the same over a great distance of land, it is actionable. 4 M. & S. 101. But the 
mere obstruction of the plaintiff in his business, (1 Esp. N. C. 148. 4 M. & S. 103,) or 
delaying him a little while in a journey, (Carth. 191,) is not such a damage as will entitle 
the party to his action : the damage ought to be direct, not consequential. Carth. 191. 

There are also various other injuries which partake of both a criminal and civil nature, 
for which both an indictment as well as an action will lie, — as for a forcible entry, en- 
ticing away a servant, using false weights, disobeying an order of justices, extortion, or 
for a libel, Ac. — Chitty. 

• If one abates a private nuisance, lie cannot afterwards maintain an assize of nuisance; 
but he may maintain an action on the case to recover damages. Tate vs. Parrish, 7 
Monroe, 325. The commentator cites no authority for the position in the text. The 
distinction taken in the American case seems a reasonable one. The nuisance must be 
subsisting at the time an assize is commenced, but surely need not be to entitle the party 
who has suffered a special injury to recover his damages. — Sharswood. 

*• An action for continuing a nuisance cannot be maintained against him who did not 
erect it, without a previous request made to him to remove or abate it. Pierson vs. 
Glean, 2 Green, 36. 

Parties who cause a. nuisance by acts done on the land of a stranger are liable for its 
continuance; and it is no defence that they cannot lawfully enter to *bate the nuisance 
without rendering themselves liable to an action by the owner of the land. Smith vs. 
Elliott, 9 Barr. 345. One who demises premises for carrying on a business necessarily 
injurious to the adjacent proprietors is liable as the author of the nuisance. Fish vs. 
Dodge, 4 Denio, 317. — Sharswood. 
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not the temporary profits only, but the very substance of the thing; thereby 
rendering it wild and desolate; which the common law expresses very signifi- 
cantly by the word vastum; and that this vastum, or waste, is either voluntary, 
or permissive; the one by an actual and designed demolition of the lands, woods, 
and houses; the other arising from mere negligence, and want of sufficient care 
in reparations, fences, and the like. So that my only business is at present to 
show to whom this waste is an injury; and of course who is entitled to any, and 
what, remedy by action. 

I. The persons who may be injured by waste are such as have some interest 
in the estate wasted ; for if a man be the absolute tenant in fee-simple, 1 without 
any encumbrance or charge on the premises, he may commit whatever waste his 
♦own indiscretion may prompt him to, without being impeachable, or r*oo± 
accountable for it to any one. And, though his heir is sure to be the •■ 
sufferer, yet nemo est hceres viventis; no man is certain of succeeding him, as 
well on account of the uncertainty which shall die first, as also because he has 
it in his power to constitute what heir he pleases, according to the civil-law 
notion of an hceres natus and an hceres f actus; or, in the more accurate phrase- 
ology of our English law, he may aliene or devise his estate to whomever ho 
thinks proper, and by such alienation or devise may disinherit his heir at law. 
Into whose hands soever, therefore, the estate wasted comes, after a tenant in 
fee-simple, though the waste is undoubtedly damnum, it is damnum absque injuria. 

One species of interest which is injured by waste is that of a person who has 
a right of common in the place wasted; especially if it be common of estovers, 
or a right of cutting and carrying away wood for house-bote, plough-bote, &c. 
Here, if the owner of the wood demolishes the whole wood, and thereby de- 
stroys all possibility of taking estovers, this is an injury to the commoner, 
amounting to no less than a disseisin of his common of estovers, if he chooses 
so to consider it; for which he has his remedy to recover possession and damages 
by assize, if entitled to a freehold in such common; but if he has only a chattel 
interest, then he can only recover damages by an action on the case for this 
waste and destruction of the woods out of which his estovers were to issue.(6) 

But the most usual and important interest, that is hurt by this commission of 
waste, is that of him who hath the remainder or reversion of the inheritance, 
after a particular estate for life or years in being. Here, if the particular tenant, 
(be it the tenant in dower or by curtesy, who was answerable for waste at the 
common law,(c) or the lessee for life or years, *who was first made liable r*225 
by the statutes of Marlberge(d) and of Glocester,)(e) if the particular L 
tenant, I say, commits or suffers any waste, it is a manifest injury to him that 
has the inheritance, as it tends to mangle and dismember it of its most desirable 
incidents and ornaments, among which timber and houses may justly be reck- 
oned the principal. To him therefore in remainder and iv version, to whom 
the inheritance appertains in expectancy,(/) the law hath given an adequate 
remedy. For he, who hath the remainder for life only, is not entitled to sue for 
waste; since his interest may never perhaps come into possession, and then he 
hath suffered no injury. 1 Yet a parson, vicar, archdeacon, prebendary, and the 
like, who are seised in right of their churches of any remainder or reversion, 

(») F. N. B. 69. 9 Rep. 112. (•) 6 Edw. I. c. 5. 

(•) 2 Inst 299. (/) Co. Litt. M. 

(*> 52 Uen. III. c. 23. 

1 A tenant in fee-tail has the same uncontrolled and unlimited power in committing 
waste as a tenant in fee-simple. — Christian. 

* No person is entitled to an action of waste against a tenant for life but he who has 
the immediate estate of inheritance in remainder or reversion, expectant upon the estate 
for life. If between the estate of the tenant for life who commits waste, and the subse- 
quent estate of inheritance, there is interposed an estate of freehold to any person in esse, 
then, during the continuance of such interposed estate, the action of waste is suspended; 
and if the first tenant for life dies during the continuance of such interposed estate, the 
action is gone forever. Co. Litt. 218, b. 2 Saund. 252, note 7. See further, as to the 
persons who may maintain a writ or action for waste, id. ibid. — Christian. 
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court shall thereupon make further order. Which is now become the most usual 
way of preventing waste.* 

2. A writ of waste* is also an action, partly founded upon the common law, 
and partly upon the statute of Glocester ;(r) and may be brought by him who 
hath the immediate estate of inheritance in reversion or remainder, against the 
tenant for life, tenant in dower, tenant by curtesy, or tenant for years. This 
action is also maintainable in pursuance of statute(.s) Westm. 2, by one tenant 
in common of the inheritance against another, who makes waste in the estate 
holden in common. The equity of which statute extends to joint-tenants, but 
not to coparceners; because by the old law coparceners might make partition, 
whenever either of them thought proper, and thereby prevent future waste, but 
tenants in common and joint-tenants could not; and therefore the statute gave 
them this remedy, compelling the defendant either to make partition, and take 
the place wasted to his own share, or to give security not to commit any further 
waste. (£) But these tenants in common and joint-tonants are *not liable r*->28 
to the penalties of the statute of Glocester, which extends only to such *■ 
as have life-estates, and do waste to the prejudice of the inheritance. The waste, 
however, must be something considerable ; for if it amount only to twelve pence, 
or some such petty sum, the plaintiff shall not recover in an action of waste; 
nam de minimis non curat lex.(u)* 

This action of waste is a mixed action; partly real, so far as it recovers land; 
and partly personal, so far as it recovers damages. For it is brought for both 
those purposes; and, if the waste be proved, the plaintiff shall recover the thing 
or place wasted, and also treble damages by the statute of Glocester. The writ 
of waste calls upon the tenant to appear and show cause why he hath committed 
waste and destruction in the place named, ad exJujeredationem y to the disinherison, 
of the plain tiff. (10) And if the defendant makes default, or does not appear at 
the day assigned him, then the sheriff is to take with him a jury of twelve 
men, and go in person to the place alleged to be wasted, and there inquire of 
the waste done, and the damages; and make a return or report of the same to 

(') 6 Edw. I. c 5. («) Finch, L. ». 

(•) 13 Edw. I. c. *23L (•) P. N. B. 65. 

(<) 2 lust 403, 404. 

• And is now the only one, the writ of estrepement having been abolished. 3 k 4 W. IV. 
c 27, s. 36. — Stewart. 

• The action or writ of waste is now very seldom brought, and has given way to a much 
more expeditious and easy remedy, by an action on the case in the nature of waste. The 
plaintiff derives the same benefit from it as from an action of waste in the tenuit t where 
the term is expired and he has got possession of his estate, and consequently can only 
recover damages for the waste; and though the plaintiff cannot in an action on the case 
recover the place wasted, where the tenant is still in possession, as he may do in an 
action of waste in the tenet, yet this latter action was found by experience to be so imper- 
fect and defective a mode of recovering seisin of the place wasted that the plaintiff 
obtained little or no advantage from it ; and therefore, where the demise was by deed, 
care was taken to give the lessor power of re-entry in case the lessee committed any 
waste or destruction; and an action on the case was then found to be much better 
adapted for the recovery of mere damages than an action of waste in the tenuit. It has 
also this further advantage over an action of waste, that it may be brought by him in 
the reversion or remainder for life or years, as well as in fee or in tail ; and the plaintiff 
is entitled to costs in this action, which he cannot have in an action of waste. However, 
this action on the case prevailed at first with some difficulty. 3 Lev. 130. 4 Burr. 2141. 

But now it is become the usual action as well for permissive as voluntary waste. 
Some recent decisions have made it doubtful whether an action on the case for permis- 
sive waste can be maintained against any tenant for years. See 1 New Rep. 200. 4 
Taunt. 704. 7 Taunt. 302. 1 Moore, 100, 8. C. See also 1 Saund. 323, a., n. (i.) Where 
the lessee even covenants not to do waste, the lessor has his election to bring either an 
action on the case, or of covenant against the lessee, for waste done by him during the 
term. 2 Black. Rep. 1111. See, further, 2 Saund. 252, and 1 Chitty on PI. 4th ed. 132, 
133.— Chitty. 

• See 2 Bos. & Pul. 86. But the doctrine that the small n ess of the damages given by 
the jury shall defeat the action does not extend to other actions. See 1 Dow I. Rep. 209. 
2 East, 154.— Chitty. 
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tin* roiirt. ujH»ri wliifli n'p'irt the jul^m»nt ii fi>un«ie«I r Fur the law w ".!•■• i 
»>ti!?i r — » in :.\ v :i vipI^ii.. !,;. a- tin- I'-rleit urv an-l t r»- 1 ■ .» •i;im»^i-«. t" I- | ■»■• — •! 
ta | -- -it .1 mere -h fault, w :h>tiit t nil a— iiranee that (in- I. ft l- ;u i ■inl:r - j i- * • 
p>l:«! - -i in tic writ lint if tin- «!• !• inlan1 a|i|»--:ir- !•• tin- •* nl. :in-l ' * :• 

nut!, r- Jti'l^im hi t" £•> ajam-t lulu h\ •li-I:tilit. **r ii]--ii :& rt-Ar/ •/•.■■■, * : . r. !- 
lnak< - tn» iiii-\\i r. put- in mi pha, in « l«-f • -in ■«■. 1 1. 1^ am-miit- t<> a «•■■:. -- - !' 
the w;i-if; Kiln i. Ii.i\ m.; <«li< •■ appi-are<l. In* rami"! ti>**A pri-teml l^lii-r.i*-* • ■!•,•«• 
rli.ir^'- Now, iii< n :<•:• . Tin- -!». r.tl -hail n««t j • t.i (In p!a< ■•• In iii-jl n • : ■ ..e 
f'.u-t -a hefhi-r aii\ «a-te ha-, nr ha- ii"t. l-.« u « <>rinii;tl«-i . I-t tin* .• .i.r* a ;\ 
n-eert.uiieil h_\ tin- - .i i.t • ••iili-««l>ili ••! tin* •!• ii'lfl.iliT , hilt he »«hall ■■: ._• a* .n 

■ ■'•'•I 1 'ht.niit- ii|>nii "» l.i r .\* H"it>s make m«|ii:r\ i>| the y.f/.'uwi **\ ■•■»! ..»..;• • t 

' Tin- i|i-fi inl. in* "ii lli'- In. il. tna\ His*' in «■'.:•!• n< •■ an\ thmj !!..»' | v . « * 
there \*a- tin ua-ii- • ••nun v. I. a- thai tin- «h-tr;i« ten lt.ipp'iit •! h\ , ,-i ■. r. : _'. 
tellipe-t. the klli^- i-liein •■«. nr nlher ilievilahie a> i l*I> fit -' * Hut it :• I. i» - 
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When the wa-te an-l • latna-.'e** are tliti* n-et rtaim-'l. either hy ii'iili -.-.»n. \- r 
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fife* l>i ||.;|.;. j... I i- ' i. i.li l. e I'. 1 Th»*li • aim* lln -■ a? tl f •■ •»( <i !••»>«• |#-r. iff . K »^ 
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•i i ;<ii i.t.il fi*. mi ni\ !.-• i •• i\-ij! .n lit- i. t »|- • ill iijit •nn-nt* U-t«i-*«ri '.*r. i r-1 

■nil ti n. iijt >••. It Ill • T" • -•• Ii «a» «1- -til-t- I uii'li-r tin* «tatui«* «!•• , .. , .»r a 

inVi-ii.iiil t" ri-| i:i „•■ n- • i .. <\'.|il- •■••hi-i.i f !'.••■. .if i-l •■ • • *- « ■m«-« an •."?••-? r '. 
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CHAPTER XV. 
OF SUBTRACTION. 

♦Subtraction, which is the fifth species of injuries affecting a man's r*oQo 
real property, happens wheu any person who owes any suit, duty, custom, *■ 
or service to another withdraws or neglects to perform it. It differs from a 
disseisin, in that this is committed without any denial of the right, consisting 
merely of non-performance ; that strikes at the very title of the party injured, 
and amounts to an ouster or actual dispossession. Subtraction, however, being 
clearly an injury, is remediable by duo course of law; but the remedy differs 
according to the nature of the services, whether they be due by virtue of any 
tenure, or by custom only. 

I. Fealty, suit of court, and rent are duties and services usually issuing and 
arising rations tenurce, being the conditions upon which the antient lords 
granted out their lands to their feudatories, whereby it was stipulated that they 
and their heirs should take the oath of fealty or fidelity to their lord, which 
was the feodal bond, or commune vinculum, between lord and tenant ; that they 
should do suit or duly attend and follow the lord's courts, and there from time 
to time give their assistance, by serving on juries, either to decide the property 
of their neighbours in the court-baron or correct their misdemeanours in the 
court-leet ; and, lastly, that they should yield to the lord certain annual stated 
returns, in military attendance, in provisions, in arms, in matters of ornament 
or pleasure, in rustic employments or *pra3(iial labours, or (which is r*o«n 
instar omnium) in money, which will provide ail the rest; all which are •■ 
comprised under the one general name of reditus, return, or rent. And the 
subtraction or non-observance of any of these conditions, by neglecting to swear 
fealty, to do suit of court, or to render the rent or service reserved, is an injury 
to the freehold of the lord, by diminishing and depreciating the value of his 
seignory. 

The general remedy for all these is by distress; and it is the only remedy at 
the common law for the two first of them. The nature of distresses, their 
incidents and consequences, we have before more than once explained :(a) it 
may here suffice to remember that they are a taking of beasts or other per- 
sonal property by way of pledge to enforce the performance of something due 
from the party distrained upon. And, for the most part, it is provided that 
distresses be reasonable and moderate; but in the case of distress for fealty or 
suit of court, no distress can be unreasonable, immoderate, or too large :(£) for 
this is the only remedy to which the party aggrieved is entitled, and therefore 
it ought to be such as is sufficiently compulsory ; and, be it of what value it 
will, there is no harm done, especially as it cannot be sold or made away with, 
but must be restored immediately on satisfaction made. A distress of this 
nature, that has no bounds with regard to its quantity and may be repeated 
from time to time until the stubbornness of the party is conquered, is called a 
distress infinite; which is also used for some other purposes, as in summoning 
jurors, and the like. 

Other remedies for subtraction of rents or services are, 1. By action of debt, 
for the breach of this express contract, of which enough has been formerly 
said. This is the most usual remedy when recourse is had to any action at all 
for the recovery of pecuniary rents, to which species of render almost all free 
services are now reduced since the abolition of the military tenures. But for a 
freehold rent, reserved on *a lease for life, &c, no action of debt lay by r* o<> 
the common law during the continuance of the freehold out of which ■■ 
it issued ;(c) for the law would not suffer a real injury to bo remedied by an 
action that was merely personal. However, by the statutes 8 Anne, c. 14, and 
5 Geo. III. c. 17, actions of debt may now be brought at any time to recover 

(«) 8m p«c« 6, 148. (*) Finch, L. 28ft. (•) 1 RolL Abr. 606. 
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n'lit ;- «!..i aii 1 ll.«ii .* iin -i.ftii h-iit i|i*«lri*« «-h tin- |in a im««'« .• r. » rat 
tin-.^iin- • ■ ] i t t : i >m tin- aiiln-iit nnt •■! •> •• i» -f . i-jm-. i;il|\ a* it inaj !• •^:.«- 
tii'il :iti-i | .' .m ••!.■! t«i iti a -liri.ir maiiln r. I>\ !• i.lrr ••! tin- nnt ar ■: • *•"• 
will. :ti -i\ : . ni'.l- :iiti r Ainl tin* »:iiin- n-ts-i >\\ i-. iti -ul"»tan« «■. a-i- ('•>* *■» 
«ta?iit> II <!•■• II •• l!». 5 l'i/ uiinli i-iiait- t-i.it wl.iTi- an\ t« itar.t a' -\ % 
H'nt -i.ul * •■ ■•!.•■ \i-ar* ri'iil :n urn :ir. at -i -hail i !«•«»*♦ rl iKr <:• • -«■•; 
pn-fr; -. ^ !■ .i'. ■ • ilf n:iriif ii n- ill? iiati-'l nr tin ■•■ « up.t-l. *•» tLal n-« • .£. -M 
i|i»tn-- > .ui ?• i .i-i , i\\ii jii»»:-i"i ui tin- pi :ii •■ alii r n«»tnf allix* t . :*■• 
pn :.. -■ - ! r ' .:•■!! ila\ » wiiiiniil t :Ti i t tiiav^sxi' tin 1 laii'll'-nl !»■••■•• t 
llii-fi.-l. .» I : . !.■ i Sirtii tl.i- 1. .»«' «h:ill l«- \i»i«l ."» Then* i» ai*-i a* v^* 
vrr\ i'!-"'..! !.»ii.. I\. wI.m fi taki- pl.ti •* uln-ri tin* t.-iiant ujn»n a m r : f 
a-»M/»- t-r r- ■ • --r • it a n p. -a fi -ii-'W n* nr ii;-' iann* In* teinirv. w k<« r> , !■• 
lur-i ,..-.- - ^.^;■t < in \\;.:-5i • .i»r tl.i- I"! I iu.iv Ii.ivi- a writ ui' n^..: rr* 
./i- • ■ ..-• .• .|. i mi ill- .:•'.»; i.i i.ii.n-; aii'l ^hall ii|mid pr»*»i «•: :•« 

!.»:r. r \>r I .i. \ f!i 1..T •! :?- 't -i. Iin(>!i it. a* a I lllii-lilnrtit !•» tl.f % »rl 

I «r -■• - ! i -• -1 -• '.. »■■-.« r I! :- p!i t ri'taliatifi^ ju«tin». wln-n i \ !■' 

a .i :...:.' w ' • • :..i\ •■..-- i • -:i:..iii I.i- l«H'i ;• l.nn»i It «l« pnvi«U of li.* « <-:*:/ 

• i»i » i n r «»• : lum sn 

• • • . f - • 

• •• . i .- ». rri 



1 \ m ■ ■ • ■ i ■ ■ ■ i '. j w i v . . : - 
1 .i . i ■■ . : •. : . ■ ■ « ■..-..-■ 

Ti 111 .- fi .i r> .•! ..Ii I u... > .^!i !• * :.«, >l "• I' « !■'■: 
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:.- |.i*.-r tiwi-h only ba!f a «r>»i 
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Chap. 15.] PKIVATE WEONGS. 238 

as it evidently proceeds upon feodal principles, *so it is expressly to r**>oi 
bo met with in the feodal constitutions :(m) "vasaUus, qui abnegavit •- " 
feudum ejusve conditionem, exspoliabitur." 

And, as on the one hand the antient law provided these several remedies to 
obviate the knavery and punish the ingratitude of the tenant, so on the other 
hand it was equally careful to redress the oppression of the lord ; by furnishing, 
1. The writ of ne injuste vexes ;(n) which is an antient writ founded on that 
chapter(o) of magna carta,* which prohibits distresses for greater services than 
are really due to the lord; being itself of the prohibitory kind, and yet in the 
nature of a writ of right.(p)* It lies, where the tenant in fee-simple and his 
ancestors have held of the lord by certain services, and the lord hath obtained 
seisin of more or greater services, by the inadvertent payment or performance 
of them by the tenant himself. Here the tenant cannot in an avowry avoid the 
lord's possessory right, because of the seisin given by his own hands ; but is 
dnven to this writ, to devest the lord's possession, and establish the mere right 
of property, by ascertaining the services, and reducing them to their proper 
standard. But this writ does not lie for tenant in tail ; for he may avoid such 
seisin of the lord, obtained from the payment of his ancestors, by plea to an 
avowry in replevin.^) 2. The writ of mesne, de medio; which is also in the 
nature of a writ of nght,(r) and lies, when upon a subinfeudation the mesne, or 
middle lord,(«) suffers his under-tenant, or tenant paravail, to be distrained upon 
by the lord paramount, for the rent due to him from the mesne lord. (I) And in 
such case the tenant shall have judgment to be acquitted (or indemnified) by the 
mesne lord ; and if he makes default therein, or does not appear originally to 
the tenant's writ, he shall be forejudged of his mesnalty, and the tenant shall 
hold immediately of the lord paramount himself.(u)* 

♦II. Thus far of the remedies for Subtraction of rents or other ser- t^qok 
vices due by tenure. There are also other services due by antient custom •■ 
and prescription only. Such is that of doing suit to another's mill : where the 
persons, resident in a particular place, by usage time out of mind have been 
accustomed to grind their corn at a certain miU ; and afterwards any of them 
go to another mill, and withdraw their suit (their sect a, a sequendo) from the 
antient mill. This is not only a damage, but an injury, to the owner; because 
this prescription might have a very reasonable foundation; viz., upon the erec- 
tion of such mill by the ancestors of the owner for the convenience of the 
inhabitants, on condition that, when erected, they should all grind their corn 
there only. And for this injury the owner shall have a writ de secta ad molen- 
dinum,(w) commanding the defendant to do his suit at that mill, quam ad illud 
facere debet, et solet, or show good cause to the contrary : in which action the 

(«) Feud. J. 2, 1. 26. (*) Booth* 186. 

(•) F. N. B. 10. (•) See book U. ch. 6, pages 60, 00. 

(•) C. 10. («) K. N. B. 135. 

(?) Booth, 12A. (•) 2 Inrt. 874. 

(«) ¥. N. B. 11. 2 In*. 21. (») F. N. B. I'A 

* Lord Coke (2 Inst. p. 21) expressly denies this, and cites the writ from Glanville, and 
says it is mentioned in the Mirror. — Coleridge. 

( * At common law an action on the case may be supported by a tenant, or third person* 
against a landlord for distraining for more rent than is due ; and that is now the usual 
remedy. 2 Chitty on PL 4th ed. 719.— Chitty. 

4 But these several writs have long been obsolete and are now abolished. 3 & 4 W. IV. 
c. 27, s. 36. — Stewart. 

The remedy of the tenant in either of the cases above stated is now by an ordinary 
personal action. Where, as in the first case stated, the tenant has overpaid the landlord 
in ignorance of the facts, the money so overpaid is considered by the law to be money 
received for the use of the tenant, and the tenant may accordingly, provided there have 
been no laches on his part, recover it in an action. Marriott vs. Hampton. 2 Smith's 
Lead. Cases, 4th ed. p. 325, notes. In the second case stated, — that of an under-tenant 
paying the landlord in default of the mesne tenant's doing so, — the payment by the 
under-tenant is considered a payment pro tanto of the rent due to his immediate landlord, 
the mesne tenant, and may either be deducted from the rent accruing due to the mesne 
landlord, (Carter vs. Carter, 5 Bingh. 406,) or sued for in an action as money paid to his 
use. Exall vs. Partridge, 8 T. R. 308. Bandy vs. Cartwright, 8 Exc. 913.— Kirr. 

Vol. II.— 11 161 
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2*;. PRIVATK WHo.ViS [Boos III 

vali«litv '»f thr piv*rripfioii may !••• tried, anil if it In* found for thr "*nrr !.*■ 
*hall rt*eo\rr daiiia;;*-** a^iiiiM tio* drtrihlant r In likr mannrr. and l*»r k.*» 
ri*aMi*ii« ( thr rr*«iMrr v will inform u*», thai a man may have a writ •■! * *j *i4 

i'liraum. jiva-f-f •!./ t-rr-th, *t <r / »*/*oo</ tilnt huju*m*»i* ; lor Ktiit du«° to hi* p %rn«*w. 
tin |iiilih«- ovfii i»r li«ki'-lii»ii*N' ; or to hi* t>»rr»th. In* kiln, or maJt-li<»u«r . whrn * 
|ier*»oll'« aiirrMor** havr rrretrd a eoiiVfliirlirr of that wirt for lilt l«t- fi€-lxl ••! It.r 
lifi^hUnirhiMMl. upon an a;?rr«-iiiriit -proved hy immrm* irinl ruMom that all if.* 
inhahiiaiiti* t*hoiilti n«r and report to it whru rrrrird Hut l»r*»id«-*» th«— * •■,-*« i— 
remeMie* for *Mihtra' lion*. loeoni|H*l the »|M*<-ili«- |»-rformiiiife < »t thr •i , ni«r la* 
by ru Mi mi. an art ion <>n f/w •■•!.«# will al**o lie U»r all ••! them, to repair the partv 
injured in dama-jr**.* Ati-1 thu* niiieh tor tin* injury of *u hi rat-lion. 



< 'HAITEHXVI. 

hf msTruHANrK. 

+*3T1 *Tnr roxth and laM opei-ira of real injuries i« that of Jt<mr+htmf* . 
* which i" u*«ualU a unm^ dotie to aome in«-or|»oreal hereditament, by 
hindering or di^im-im-; throw in-r> in their rr^tilar and lawful rnjoynirai of 
it.iiti X nhall ron«hl«-r five MTh «•!' thin injury: vir. . I. I>iMarl*an<e oi /r-ia> 
cAiara. 2. lnntiirl«iuv of r*»m »i-> *i l\ DiMurharireof ir.iy* 4. I>ii»turhanr* •( 

Ic-AHTr. 5. iHMurhilliit* ol /*///•" /Hi -Jr* 

I. hiftiirhumr «»f rr.ffn/.!M.% happen* when a man ha* the franrhi«e ««f bal- 
ing a court dret. fif keeping a fair or market, of free, warren, of taking trj;. 
of wiping wait** or eMra\*. or in ahort • any other t»|**rir« of f ran*- hi** 
whatiMN'VtT, ami Ik* i* diMnrhrd or iiieomrnodrd in thr lawful rxen i«r tberv** 
An if another, hy diMrr****. iiirrtaif. or prn»un*ion», prevail** apon the *uitor*» i** 
to ap|N*ar at my court ; or ohMruct** the pa— *air*' to my fair or market ; or hanu 
in my free-warrcu ; or rein**** to pav me flu* ace intoin««d toll; or hmd»r*» ok 
fn»m tenia i» thr wail or rMrav . wln*reliy it «»*i apo<« i#r i-» rarriiil oat of my Ithrrti 
an vxrry <•**«• of thin kin<i. all which it i* itii|Mi*»Mhlf h<*n* to rv<*it« or •a4ta7 p *« 
thrre i«* an injury •|on«* t<» thr h*^al owner; In* pn»|«-rtv i* <lamaiti«^i : a»<l tfc* 
|irotitit ari»in^ tn.iu -u« h hi** Irain hi*v arr •liminiihtil. To rvnu^ly which. a» tiw 
,.,..- 1 law ha» cjvrii nn oihi r writ. Uv in 'thin'f'ori* rntitleil to Mir fi*r <lamaxT* 
"' ' ' hv a -*|m*4-iii1 a< ti"ii ■« /Ar iw.f; or. in ran* of toll, may take atli«inra» ? 
he tiifUM4*«i . I* i 

II Thf <liMurl*nh< •■ nf ^«auH'.» #t»mt»* next to he riin"*i«l«»nw|; where ari i<i • 
doiH*. hy whii h fh«* ritrht of aiiot ln-r !«• hi*» rommtiii i«* in* ••mmo<lt^J or Jim :n ■•!*••? 
Tin-* ma) happin. in thf firM plin r. wh« a ri> oin» who hath no ri^ht of «, n r^ - 
put** hi** rat fit- iht«i flu* lah'i . alj«J thrn-hy pihn the* tattle of thr ««m.fi.*«i « r« - ' 
tlteir rrftjNTtitr »harr» ot tin* p^iun- € ir it" on«*. who hath a riifht of r*.rr.w. ■ 
put* in rattle wim h an- not < ••miuofiuhlr. a« ho<^» ami ip«ta; which am -i.t •• - 
the ftamr iiirnii\riiirtH-i* Hut tin* lor I of tin* noil may . hy rn*t»m or |n« - 
tii»n. hut iirtt w it In- ut ^.u» a Mraniri-r'- rattlr into thr <-omm«»ii ;. ■* ati-l a '*. »t 
alikr pn'M-njiti'ii !-»r * oimiioti ajipurti-nant, rattlr that an* n«»t commouat '-■ r j . 
Ik* put into tin* roinnt<n ' Tl.»- I"r»l :i1«i» of the rwul may juMify nioki ^ •»*. 
row** thrnin. :ui*l |>i!!n^ «n ral-Ut**. mi a#* ihrv «!*» not iaervaae tu «•• Lir^ % 
huiuIht a*» t*»t^*i\ t>* «i»— t r« »\ tin- ••uuiii«mi >f liut in crneral in ca»c thr t*«j«i*> 
oUnlmi^f.u' tin iifii<>fiiii»-4i»iM'» i altle ol aeoflimoorr. he found apt hi tt»«- -*••: 

• i. »n(i m - i i: j: iw y*\ 

• >•* : .. -• ••■ un i."i 

• • r»* I '*■ i* i r» Mil *:^ O^JwlI**. lam |jw> 

• • V I '.« ■ • 

* Thr* i« !»»■*» t)>«* "iia «• Inm sti <••#- Sir r?i«»*t ut lhi* ifiiuri*** •|»««nB4 k d m thr» rK«f««r 

Chr aii> >ii( .*j j.r-.!.f.ui.- w ; i!« i. t\ .ti.* l-«- •■!!!•■ «•• f •t-*.i|i«t«« that fc»w »pr<l*U pleatWrm. li •*« 

wcui!>l k *!••«% i*i.« !•• pn*. .y-i kii thi iu >■ r. lurtl.i-r. • Sauml. Ill, I 

J to.' 
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Chap. 16.] PRIVATE WRONGS. 287 

the lord or any of the commoners may distrain them damage-feasant :(/) or the 
commoner may bring an action on the case to recover damages, provided the 
injury done be any thing considerable : so that he may lay his action with a per 
quod, or allege that thereby he was deprived of his common. But for a trivial 
trespass the commoner has no action ; but the lord of the soil only, for the entry 
and trespass committcd.(^) 1 

Another disturbance of common is by surcharging it ; or putting more cattle 
therein than the pasture and herbage will sustain, or the party hath a right to 
do. In this case he that surcharges does an injury to the rest of the owners, 
by depriving them of their respective portions, or at least *contracting r^ooo 
them into a smaller compass. This injury by surcharging can, properly L 
speaking, only happen where the common is appendant or appurtenant, (A) and of 
course limi table by law; or where, when in gross, it is expressly limited and 
certain ; for where a man hath common in gross, sans nombre or without stint, he 
cannot be a surcharger. However, even where a man is said to have common 
without stint, still there must be left sufficient for the lord's own beasts ;(t) for 

(/)• Rep. 112. (*) See book A. ch. 3. 

(') Ibid. (<j \ Roll. Abr. 399. 

1 If cattle escape into the common, and are driven out by the owner as soon as he has 
notice, though the lord may have his action of trespass, yet the commoner cannot bring his 
action upon the case, because sufficient feeding still remains for him. But if cattle are 
permitted to depasture the common, whether they belong to a stranger or are the super- 
numerary cattle of a commoner, an action lies; and it is not necessary to prove specific 
injury, for the right of the commoner is injured by such an act, and, if permitted, the 
wrong-doer might gain a right by repeated acts of encroachment. 2 Bla. Rep. 1233. 4 
T. B. 71. 2 East, 154. 1 Saund. 346, b. And where A., being possessed of a portion of 
a lammas-field over which a right of common existed part of the year, took down the 
customary post-and-rail fence, containing gaps through which the commoner's cattle 
might pass, and built a wall with a single doorway, at which they might enter and 
return, it was held that this was a disturbance of the common right, and an action war 
maintainable, though the abridgment of the right was inconsiderable. 1 McCleland's 
Rep. 373. One farthing damages will sustain the verdict in such case. lb. ; and 2 East, 
154. It has been held that a claim of common for all the plaintiff's cattle levant and 
ctmchant on his land was supported by evidence of a custom for all the occupiers of a 
large common field to turn cattle into the whole field when the corn was taken off, the 
number of cattle being regulated by the extent, and not the produce of each man's land 
in the field, although the cattle were not actually maintained on such land during the 
winter. 1 B. k A. 706. In an action for disturbance of common, where the plaintiff 
stated that he was possessed of a messuage and land, by reason whereof he was entitled to 
the right of common, and it appeared on the trial that he was possessed of land only, 
it was held that the allegation was divisible, and the plaintiff entitled to damages pro 
lanto. 2 B. k A. 360. See 15 East, 115. The declaration must in all cases allege that 
the plaintiff thereby could not use his common in so ample a manner as he ought to 
have done. 9 Co. 113, a. — Chitty. 

The passage referred to in the Reports is this : — " If the trespass be so small that the 
commoner has not any loss, but sufficient in ample manner remains for him, no action 
lies for it." Mr. Serjeant Williams observes that this must be understood with some 
restriction. Undoubtedly if cattle escape into the common and are driven out by the 
owner as soon as he has notice, though the lord may have an action of trespass for the 
injury to his soil, the commoner cannot bring an action upon the case ; for this seems to 
fall directly within the rule. But if cattle are permitted to departure the common, 
whether they are a stranger's or the supernumerary cattle of a commoner, whether they 
are driven or escape there, a commoner may have an action upon the case, in which it 
does not seem necessary for him to prove any specific injury sustained. The consumption 
of the grass by the other cattle is of itself a diminution of the right and profit of the 
commoner, and considered as a sufficient proof of the damage alleged in the declaration ; 
for if the other cattle had not been there, the commoner's cattle might have eaten every 
blade of grass which was consumed by the other. Besides, the law considers that the 
rigkt of the commoner is injured by such an act, and therefore allows him to bring an 
action for it to prevent the wrong-doer from gaining a right by repeated acts of encroach- 
ment. For wherever any act injures another's right, and would also be evidence in 
favour of the wrong-doer claiming the right on any future occasion, an action may be 
maintained for such act without proof of anv specific injury. Mellor vs. Spateman, 1 
Saund. Rep. 546, a., n. 2, citing Wells vs. Watling, 2 Bla. Rep. 1233. Hobson vs. Todd, 
4 T. R. 71.— Colbridoi. 
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tin* law Mill m-t «ii|i|mi«i> that, lit I hv original grant of thr mmmnn. thr .• M 
luratit In fXi-lii'lr liiiM-ill '■ 

Tin- u-ual n-iii« lit -. t'-r inn har-fiiii; tin* miimmii. arv trithrr hy •li«tm:'. .1.^ •" 
inaiiy •»[ tin- U.i-i- a* an- aUiVi* thr iiuiiiUt all-oAro!. or rl*r h\ an «i«l.->. : 
trr-j.a— . Inith \\h.<h max U ha* I hy tin* liml : or lastly. h\ a »|n-« ial »••.... r, .-. 
tin- i;iN' |i»r i|:iih;i^i— , in Ninth :uiv «'<iiHiii>i!n-r may K- phiiri t ifl j ll*,; '.*■" 
jiiit i«-nt ami m**-( ••rli-t-fual iiii-iIhnI nf |iritiii-tinj i« hv uni nf .i/ift/.i-wr* - ».* c 
jui.+tur* Tin- in- ■■iiIht *a|ht«* :i i>>iiiiii- iii a]i|iiiri«-iiaiil nr in irm*" i« ix-ria •. »• 
|n mttiilHT. mt u In n* a man ha*» •.••immin u|*|m mlaiil «»r ajipuru-iianl in 1. • ._:.•• 

thr i|n.intity nl" *a Iih h ri'iiiiiiMti ha- m-vi-r \r| I n a**i«. rtaim-d In • .*.■ r «< 

tlii'ii- « .1- -, a- Uili tin- lut'l. 1 a- aliy nl" tin- miiinmm-n*, it* riititlnl !•■ II: • « * *. 

Hi u«iuif:i-ur« iin-nl . uIih it 1- m t 1 1 ••»-«• writu that art* rulliii n<"Hfi'i. 4 r- ■ ^ 

ilirvi li a <l tn tin- fin-rill. • ' ■fi-'iiiufi, ami in it t" l*r r»-turiirii to any »u|*-ri--r - .ri 
till finally rx«'i nf <-il l>\ him It m-iiit* a c**m|ilairit a that tin- •irtrmUiit r.i' . 
aunhiir^i'il. *uj»r -n* r t<»t, tin- minimm; uml thrn fi»r\- mmmamN thr Mi- nff •■ 
ulnn-aMirr aii'i iij»|M.rti'"ii it ; that thr ilrlrmlant may imt havr nmrv than U .■ - „-» 
|n him. uiitl tiiat th*' |ila:iititr m»\ haw hi* ri^htlul hharv Ami ii|n»ii tl. • ...1 
all tin* t«ni»t»ioiMr-i -hall l-v uiltnranurril. o- wrll thi»*H» who havr m»i a* ti. •** 
whn liavi* mi rrhar .*•■•! ihr i-mium»ii ; a» Wrll tin* i-laililtfT ba thr ilrlriidaril . 
».»'M» 1 Thr rxt-f-utinii ol tin- unt tniiM U» hy a jury of twelve mrn, ib" anr 
" -l * J ii|nui thrir •oath* to a-rrrtain. uinUr tlir fMi|*i-rintrmlcnce of Ihr *h« r.ff. 
what ami lum many 1 alt lr ra<-h rntiimnnrr i» rntitir-1 to fcrtl Ami thr ru.r k»r 
thi* ailim-aMirrinmi 1- ^uu rally umU-r»loiMi tn for, that thr commoner •ha*. Dot 
turn im>n a raltlr u|nhi tin- «-i»miiititi than arr inirtii-irtit to inaiiurv an<i »Um k lb* 
la ml t<» whiih hi- n^ht i»t i«Mimi'»n i« antirxnl ; or. a* our aiitirtit law cipriMnl 
it, nilrh cat tit* onl\ ;i- an* hr-mt ami r«#w«Aii#ir U|mi|i Iha triirinriil ;• ■» whirh. 
brin^ a thin^ umi-n.-iin U |..rr aiimru*«urrmriil. han fn*<}urntly f tbna^h rrr*+ 
iiroii-l\ . 01 < .i**i>iin'il tin- tiiiini a^un-il ri^ht of c-niiiinoii to In* calh-J a « oniK -a 
Without •tint or *i'm n inhT' ,1 ri a ihiii^; which, though |H*«iili|r in law, o, «iuc« ia 
tart vt-ry ran-ly •■xi*»t. 4> 

• If— iu r\ • Br- *l* in pi m 1 if* ■. *B 

• . iimi ;* iir«t». 1. .'.u - luiiif ii:. 

INI.;. • l-f I lUjak hi 

1 Tli«* m«»l*Tii li-N trin«- t»j mi tl..« •iil-;ii-t i« tMHiii'whjit 'htlrrrnt . for it i* •>•• h*««i ia*l 
a |iff»i r:j li"!i ti-r a • :• iti 1 •■ vi-.il |>.i»liir« a . ir. 111 t*Xilu-inii »•! thf cviiit *»f thr ■-***»* 
|A/.^ •.«- 1- ;•*.•■-- 1. - I • % 'J. I'.-h.-xt i.l. 1 Mi"l. 7 I . ■ l«ir it ihM-a lit»t rkrluiir lh# ..jt4 
from .iii tin- 1 r- tii- ••! 1 ).• - >i:. .».- !••■ i« rnt.tN-l tn tin* imn***. lm-«, ami i|uarn*m A»l 

thi'iU'h -I IIMti lalifft |"H'«l,lr :•■ h.4\ tlllll'Hl ■> ••m-tf |nr tl»«- lr A* W/ 1 Jr*f IB rKu^t 

of !!•• i'-r-i I l^i L •*> 1 \fntr ■•'•». -till, tin* titf-il nut> l»\ i*u*lf»i )«• rwwtrmiiM-i w» 
f|iiAl.fii"l r^'l.t ••» ..? inu. in il.iiiii»* a /• 'f nt th«* >«-.ir. . Vriv. 1'.".'.. ami it i» »«vmI lfe* .»*•! 
niA\ I* n o:r^ii.*-t l> .< ::.• r «.tti tn* • ••miiii'iirr-. lr»'ln u-ili|t thr itimibcin ml ml* *l»*r«4 
a |»*rt »■» tin- >>'«r i >.mti<l "."■ .11 "J 1 N-r »!•«■ • II. Hi. 4. Ami it i« «a^1 i.. £..>■• 
U«<'ii • , i-.iri% hriii i!..ii {)•!■ • •■iiiiiH'in r- ui*\ |>n-i n> «• In h«i«* iinnninn in ririu«^« *4 12* 
hiril !.-r + y*n .<! tt.« \- »r J It 11 \i-r *J'<7. I. | I 1 (mm 

'I hi- mi-iik !•• U t.-/. ii. r ill \ .\|r«-».«i. tnr tin- li>rt| • ritflit mat I* Borrow ««1 •*■<••» 
t«i an> tli.ii^ •hi-rt <•( .»' -• iut- i'\< >>i-. i» l«»r lln- »*ij.m- )• at. kir likk%. t«^p*lJ.c>r mnu li* 
.'i'i*-l ti.r 4 1 -art 1 if tin* \i*^r. in* nj(ht aka) l-r littulrmi u< to« 
. r !i>r a |>.»rt ••! tin* jwr, *»r tin* • fiiunmnrr niar bavr ia« Y—- 
• . n i.-r ^ 1 .»r: nf ihr \ i-»r. I'niti-r u. Nwtiii, 1 *Sa«i»a a«f> 

1 K.n. h. ifi !',.- ].»--..•• •:!•■!. >\|-r<— 1\ -a\« tli.it "th« !>>r<l cannot havr ta>r wr.t <«f 
o«Iiiii A«ur» in* nt .i.-iii-' 1 • in:- <n'<ii.ir,::»;. I>-r nr 11. ^> <ii» train 1 ti — ur| hmajr *f 

lUltiA^:** !••»-. ir»t \ 11 i i 'r N I'. 1 J "• . I» 1- .111 aiith>iri!\ to liir mom- «-fSr»t lx*ri 

llaliv • .t'lij* ••■%! r •!■..••! ■■!!• !:.«■ i- o U-»k« i*> "f .1 •iitl* rnit ofiimon Hut a*l !*>««• 
■M-^m i^r-'-l th.it ti.i- • -i.'i. ti» r • .m:. ' h^\ • it a^i.n-l tin* l-T-l. — < uL«ail«u< 

•11..- Lt-I iUi4> •!••*:. 1, 1. ..• ..1... i!.* •.ittlf>'t 4 -ir-iiipfi-r. hut 1U1 m> auat of t «-**» 
nn*ii*-r • i.»tt> «.* -nr- . 1 .•• •!.•■ •• :i.;m- n 'J ML» K a *l'*. Willi**. !"■»>. A i**N*aBfci'»s>^T >oa 
unU 'i.-'.r.i.n lh< <*lt.< •: - ■■! ii..* r. I K.<;l Ahr .J"». 4*»'.. pi .'» Yrit 1**4. •» 1 »4 
• if tin- i ri 'J |iiii< 117. 1. • «%r.. *. » . .•jiiii"fi«r «^ • r> i»ar^»-« thr rocun>*«i. b« |«.i^4 
111 1 at? I.- tiia*. .if»- n-t - 41. 1 '. 'an Ati -tlnr . . •iinin nn-r tiiMrmib thr eur)*** at 

lra#t I- !■■-.■ .-I i.Lb-i.r- tii> nl W .!• J-7 • l.'.t* IJ."* 4 lUirr *i4*Jb. Hut *»b<r# tt-» 
n*;lit i.f . ••:ii!u->ii i« liiuit*- i to * •:.;•-. • «-< ; <r uf 1 aith*. wiihout any rwlaliott \m law%a*aa> 
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If, after the admeasurement has thus ascertained the right, the same de- 
fendant surcharges the common again, the plaintiff may have a writ of second 
surcharge, de secunda superoneratione, which is given by the statute Westm. 2, 
13 Edw. I. c. 8, and thereby the sheriff is directed to inquire by a jury whether 
the defendant has in fact again surcharged the common contrary to the tenure 
of the last admeasurement ; and, if he has, he shall then forfeit to the king the 
supernumerary cattle put in, and also shall pay damages to the plaintiff. (p) 
This process seems highly equitable : for the first offence is held to be committed 
through mere inadvertence, and therefore there are no damages or forfeiture on 
the first writ, which was only to ascertain the right which was disputed ; but 
the second offence is a wilful contempt and injustice, and therefore punished 
very properly with not only damages Dut also forfeiture. And herein the right, 
being once settled, is never again disputed; but only the fact is tried, whether 
there be any second surcharge or no : which gives this neglected proceeding* a 
great advantage over the modern method by action on the case, wherein the 
quantum of common belonging to the defendant must be proved upon every fresh 
trial for every repeated offence. 

♦There is yet another disturbance of common, when the owner of the r *240 
land, or other person, so encloses or otherwise obstructs it that the L 
commoner is precluded from enjoying the benefit to which he is by law entitled. 

This may be done either by erecting fences, or by driving the cattle off the 
land, or by ploughing up the soil of the common. (q) Or it may be done by 
erecting a warren therein, and stocking it with rabbits in such quantities 
that they devour the whole herbage and thereby destroy the common. For, in 
such case, though the commoner may not destroy the rabbits, yet the law looks 
upon this as an injurious disturbance of his right, and has given him his remedy 
by action against the owner.(r)* This kind of disturbance does indeed amount 
to a disseisin, and, if the commoner chooses to consider it in that light, the law 
has given him an assize of novel disseisin, against the lord, to recover the pos- 
session of his common.($X Or it has given a writ of quod permittat, against 
any stranger, as well as the owner of the land, in case of such a disturbance to 
the plaintiff as amounts to a total deprivation of his common ; whereby the 
defendant shall be compelled to permit the plaintiff to enjoy his common as he 
ought. (f) But if the commoner does not choose to bring a real action to 
recover seisin, or to try the right, he may (which is the easier and more usual 
way) bring an action on the case for his damages, instead of an assize or a 
quod permittat.(uy 

There are cases, indeed, in which the lord may enclose and abridge the 
common ; for which, as they are no injury to any one, so no one is entitled to 
any remedy. For it is provided by the statute of Merton, 20 Hen. III. c. 4, 

(r)F. N. B.126. 2 Inst. 370. (•) F. N. B. 170. 

(«) Cro. Kits. 108. (<) Pinch, L. 276. F. X. B. 123. 

(r) Cro. Jae. 105. (•) Cro. Jac. 196. 

tity of land which the commoner possesses, and he puts in a greater number, perhaps 
another commoner may distrain the supernumerary cattle. 4 Burr. 2431. It seems clear 
that a claim of common pleaded by an inhabitant, as an inhabitant merely, is bad : it 
must be pleaded either in the name of a corporation for the benefit of the inhabitants, 
or in a que estate. 6 Co. 69, b. 4 T. R. 717. 1 Saund. 346, f., n. (g.) But if the defend- 
ant be lord of the manor, or one who puts his cattle on the common with the lord's 
license, the commoner cannot maintain an action unless he has sustained a specific 
injury; for the lord is entitled to what remains of the grass, and therefore mav consume 
it himself, or license another to depasture it. 4 T. R. 73. 2 Mod. 6. 6 Willes, 619.— 
Cbitty. 

* Now abolished, 3 & 4 W. IV. c. 27, s. 36.— Stewart. 

• It is the policy of the law not to allow commoners to abate, except only in a few 
eases: for an action will best ascertain the just measure of the damage sustained. But 
if the lord erect a wall, gate, hedge, or fence round the common, to prevent the com- 
moner's cattle from going into the common, the commoner may abate the erection, 
because it is inconsistent with the grant. 1 Burr. 259. 6 T. R. 485. — Chitty. 

7 This is now the only remedy, these real actions having been abolished. 3 k 4 W. IV. 
c. 27, s. 30.- Stewart. 
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tliut the l-»rd may «»/■/•'' •»• . that i-. i-m |n*e aim! •■•■nvi-rl C«> the mm-* of ha*il*afidry , 
<whnh i- a iiii'lH*r.iti<iii •■!• :i|<|ip'\iiiirii1. > any waM»' ^r<niii>t«. «ikn|«. *>r -,*»•* 

lUli'-. iti w lin It hi- t>-n.iiit- lia\ nuii'iii itpj* ;i /<rnf In their e»tali-*». pn»» ■!••: f • 

•■Ml 1 ••■•** *"* *"iil!i« i«-ii f i fHiiiiiiiii i«i In- tenant-, ai r«'rdin^ !•• the |tn»j--rr 

J i>! tin ir land And tin*, t- i xtreinely n a-miaUe; l«»r it would U- \*r\ 
hard it' the i'-nl. wh>i-e am-f«ti*r-« granted mil the- e i-lale« to whoh :.. ■ 
mnimi'ii- iifi- iippeiiduiil. -iiiiiiiil It jm « Iii«1c«1 f r«»in making what adianta^* :* 
tuti i if" tin* re-t <>l hit ii.;iin>r, |ip>\ i<l< <i ••m-h advantage ami uii|»rovenjriit U- i. - 
Hay ilrn »i:ati •!• \ In mi tin* !• inner i;raiit« Tin* ftatute WiMiii 2, L* l>i*a I 
< 4«i extend- tin- hl-erty • •! a|i|>r«i\ nit;, in like manner, a^aiiint all viKm w u\ 
have < "Million >ij>furfih,ihf. nr • ;• .//■■.*«. a- Hell a- atfaim*l tin- tenant*, ot the !- * I 
*h<i ha\ •• their <-> •iiifin *n *ij ;* n-t.ihf ; ami further enaet« thnt m» a-eiie ••! »■ * » 
i/i.*>rMifi fi »r « < »rn m< ui -hail in* a^ain-l a I«»nl l«»r en*etini» on the e*»mm«»n »f . 
Himlmill. -heep h<ni-e, «»r other mie«an hiiildtiiip* therein -|»«i ilied : «lii<i. .■».• 
Kdward i'oke -ay -. h • are only put a* example* ; mid that any other nr* •*+**' y 
iiiipn>vemeiit- may In* made hy the lord, though in reality they ahndjf*- u.e 
(-•'iimmii ami make it !•■— « Mirth i « - 1 1 1 t'ur tin* « miniHmer* Ami lastly. hy »ia:c.*- 
?.» (ifn 11. e :t»i, ami ill lir.i II «■ 41. it i- particularly enacted thai mi l« r.» 
of' waMi'n ami (oiiim^P, with I hi* consent it|* the maji»r itart in numkr ir^l 
value ill" tin* I'umiiHiitrp*, may rm lo-e any part thereof lor tlie growth «»l tifr»t*rr 
ami umlcrHood * 

III The thinl ^|mm it - Hi" di-ttirhanre, that of mry*. i* very »imilar in :* 
naturr t<» tin* la-t . it prim ipuliv li:ip|N-niiii; \%h«-ii a |k*pm»!i who hath a r.^ti 
t«i a Hay nvi-r am»th«T* trrniiiiiU. hy irram *»r pn-tM ription, m ol*truct«^i iv 
fm-hmun** i»r nthrr <•h-taili-.nr hv pl«Mi^hiinx » r P»i»n it; hy whit-b m«-mi.« t# 
canniil ritjn\ hi- ri^ht <>| na\, up at Ira-t m>t in mi finiiimNlioun a mai>n«-r a» 
h«* mi^ht havi* ih»in' It' tin- Ih* a Hay amiv\i«l t« • hi* mtatr. ami tbr Mk^tra*-. 
lion i-» tnaih* hy tin- ti-narit «•!' tin- [ami. thi- hrin^- it to anoth«-r -|K*«-ir« «»f hk 4*^ 
tor it if* thru a Hu**<tnrr, inr uhirh an a—i/t- \%ill lit*, at* nifiiti«»m-«l in a K-ro^r 
chapter j \ lint it tin* richt of way thu« nl-tnirt«Ml hv tin* tenant \* t«;i ;a 
gr***, 1 that i- t amii'M-il to a man'r* Jhtmui ami iim-otim*et<il with any la&»I- ■ r 
#.»i.i-| •li'iM-iiii'iitr*. 1 or it' tin- nh-trut'tion of a nay U-Iuh^hii; to a hoa*c or .At-1 
"^ i- iiiaili- hy a M ranker, it i- thru in nthi-r ra*«» mervly a ili»tart«i^^ . 
tor the oh-tnirlmn ot a nay in jjm-n i*» no ih-trimciit to any lainlnor trnrt»^t.t« 
ami thiTrlori* *l»** imt tall umh-r tin* h'^al notion of a iiuiftanr*. which awl t« 
laid in/ niK-uim'/ifvifi /i'«#ri ttiutmnti ;«y 1 ami the i»lmtrmtion of it hv a alfmacr 
ran never tern! to put the rn/Af of way in dispute; the remedy, A nttfmr . If 

- : ii*t iv t. is a i«. 

• A- thf ! • >r • I m.i\ .i|| ?■•« •-. !• .it in»: :i •iitli<-i« , ii- \ «»f ruininon. th*> n>nm naff al*i«« sa 

en- lii'ii «t iln- |-*-i:I ••! .in .i> ti> -n. \ j.«r—«n 1 111 !•••• nf ihf m»t# m»i a|fr-«* 

•hh<iiii*h hf U- ii-. 1 ill , I l; ti'i. Kut linn ran I— im «|>|*n>%riia»>fit ix^n*: ■ ■■• 
tvlMii!<» ■•! a m.iii-T. wh>> lii*i- :» ri.-lit (•••!,; cr-i\«I 111 the waMe* «ml t«ke »»lov ~r%. • - 
It. .i'.'l. imr a^-iin-l 1 ••itit:i>>u ••! Iur1.ir\. I T.iiinl. 4->*i . *wl »ltli(Hl|rh the i^ni r.«< 
ap|>rn\i* .iir:iiti-t •••!iiiu>>ii ••' j-.i-tiir.-. h\ # jn II»n. III. r 4. •'» T. K. 411. vet thrrv ran •* 
nthtT ri^ a lii« ■»! 1 ••n.fii'ii .i/.i.ti-i w.m. ii In- iMiniiit M|>|>r*>%«*. •"• T. K. T4l. A <«•:• ra * »■ 
U' 11 j lit « I** n||r«.\. \\ ii..- i>i<i <• •••!!-• nl :it.>l t-\ |-;«-««-i«t rn«-lBl «»f the hi 4iUfr «i •<* - . 
f.-tr»m th<* lor<i- n^hi t-> .ij|r..\.-. H T K .".'•'J, n Tin* kin I may. with a«**a: •' 
th«' h>iiiia»;i-. irr.m! |.n t • t ti..- -..i i<>r huiid.n^. if the •■\i-rt-i-^ of the n^ht t» .s_i*- 
HHin«l. • '• I K 117. n )",' .. 11 '■ !i. : r !h»- l>t\ !•• ^mnl !•<*»«•« of the «a»u- ww ... 
re»tru ti«>ii i* h.i>i .11 |<>:nt ■■'. i>« . I'- \ A 1 "'.'■. 

Thr f-tiltn -*I :- -■■ ■■' 1. '. ii I- -ii> 1 th»* < m i»»"iiri* .in-l ni«iiatf**fnrnt i»f ihrm *r» -» • 

eam«-t i>n nit i> r |i...»^> .•■ *- *. j ir .. uu»-mi. •iil|i« : t«< ami .idoplin/ the ref-vkAi^** -». 
down 111 the 1 .in., ill • -I .ii.-l U «m-... Ill 1-. lo 1 *. mhieh are Hkx*)****!**! it. & 
P|»ea*ul fin l<-»ir» 4«l" 1 "1111:1 

Hy th.- Krn.-r.il .11. ;.-ur. 1. r v 11 «.... Ill «v l«-«. «mnid«^l hv 1 A StWo IV c £ « I 
7 W. IV. e. II V and ; A i \ ;• t . ..I :t > | ^rtjuil.irh t-n*. lr«i thai a»f &or«U ol ■•*»'- 

and et*nniii*ii«. w:th thf •-••! : ft t^.^tlur-l part* in iniiulH-r and valaw »*f ta« •«» 

nmner*. in«> eiitkne an\ (-.in thrn-"l fnl thf ^ri.wih uf tuubrr and nn4«v*a»Aa - 

hlltAlT. 
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these disturbances is not by assize or any real action, bat by the universal 
remedy of action on the case to recover damages. (z) 

IV. The fourth species of disturbance is that of disturbance of tenure, or 
breaking that connection which subsists between the lord and his tenant, and to 
which the law pays so high a regard, that it will not suffer it to be wantonly 
dissolved by the act of a third person. To have an estate well tenanted is an 
advantage that every landlord must be very sensible of; and therefore the 
driving away of a tenant from off his estate is an injury of no small conse- 
quence. So that if there be a tenant at will of any lands or tenements, and a 
stranger, either by menaces and threats, or by unlawful distresses, or by fraud 
and circumvention, or other means, contrives to drive him away, or inveigle 
him to leave his tenancy, this the law very justly construes to be a wrong and 
injury to the lord, (a) and gives him a reparation in damages against the offender 
by a special action on the case. 

Y. The fifth and last species of disturbance, but by far the most considerable, 
is that of disturbance of patronage; which is a hinderance or obstruction of a 
patron to present his clerk to a benefice. 

This injury was distinguished at common law from another species of injury, 
called usurpation ; which is an absolute ouster or dispossession of the patron, 
and happens when a stranger, that hath no right, presenteth a clerk, and he is 



thereupon ^admitted and instituted. (6) In which case of usurpation, 



[*243 



the patron lost by the common law not only his turn of presenting pro 
hoc vice, but also the absolute and perpetual inheritance of the advowson, so 
that he could not present, again upon the next avoidance, unless in the mean 
time he recovered his rightly a real action, viz., a writ of right of advowson.(c) 
The reason given for his losing the present turn, and not ejecting the usurper's 
clerk, was that, the final intent of the law in creating this species of property 
being to have a fit person to celebrate divine service, it preferred the peace of 
the church (provided a clerk were once admitted and instituted) to the right of 
any patron whatever. 9 And the patron also lost the inheritance of his advow- 
son, unless he recovered it in a writ of right, because by such usurpation he 
was put out of possession of his advowson, as much as when by actual entry 
and ouster ho is disseised of lands or houses ; since the only possession of which 
an advowson is capable is by actual presentation and admission of one's clerk. 
As, therefore, when the clerk was once instituted (except in the case of the king, 
where he must also be inducted)(rf) the church became absolutely full; so the 
usurper by such plenarty, arising from his own presentation, became in fact 
seised of the advowson: which seisin it was impossible for the true patron to 
remove by any possessory action, or other means, during the plenarty or fulness 
of the church; and when it became void afresh, he could not then present, since 
another had the right of possession. The only remedy, therefore, which the 
patron had left, was to try the mere right in a writ of right of advowson; which 
is a peculiar writ of right, framed for this special purpose, but in every other 
respect corresponding with other writs of right :(e) and if a man recovered 
therein, he regained the possession of his advowson, and was entitled to present 
at the next avoidance. (/) But in order to such recovery he must allege a pre- 

(•) Hale od F. N. B. 185. Lutw. Ill, 119. (') IbM. 

(•) H»l. Anal. c. 40. 1 RoU. Abr. 108. (•> F. N. B. 90. 

(») Co. Utt. 227. (/) IWd. 30. 
(•) Rep. 49. 

• And this preference of the peace of the church to the litigated rights of patrons was 
held to prevail in all cases, without any regard to infancy, coverture, or any such like 
disability of the patron ; for it was a maxim of the common law " that he who came in 
by admission and institution came in by a judicial act; and the law presumes that the 
bishop who has the care of the souls of all within his diocese, for which he shall answer 
at his fearful and final account, (in respect of which he ought to keep and defend them 
against all heretics and schismatics and other ministers of the devil,) will not do or 
assent to any wrong to be done to their patronages, which is of their earthly possession, 
but, if the church be litigious, that he wilt inform himself of the truth by a dejure patronahu, 
and so do right." C Coke, 49. — Chitty. 
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fMMii:it;>>Ti in l.im-elf nr -• »me nf hi •« aiiee«tni-i«. whirh ppi\-e% him nr u.» iu ti* 
ha\ •■!••• ii nip ■■ in jm— e—mu : ii»r. a- m tyrant ni t !■•■ a*ivnw**»n. tlurinj ti.e :ui- 
• »i 1 1 > i,> ^'* "f • iiuri-li, i iiii\«v« •im iu:iiiiii a r • •! jm- ■*•*.- mi i |nr the prv-ent iiu-r*-- 
' lure a pun ha-»r. until In* hath pn-m-nte.l. Iiatli im at dial -*i-.n u n« r» ■ n 
Ifi trmuml n writ «»t mrhi ■/ » Tim* »inml the i nuiumii luw 

fill f . hi-lmp- Hi llhtlrlif tlllie-. either hy run- le— lie** **T ei.||u-inn. |n • ,;;• I.! .% 

lit^titt.fiiiLT • i« rU« iijhiii the pre-«-n1uli"it Hi u-urper-. ami thenh\ <leirami.i _* ti.c 
real patnm- • ■! their rii»ht <*l jm— ••— nm. it wa- in »uh-tam e i-nui !•■•! l-\ »:^:uir 
Wr-tm '1, l.i K«lw I. «■ .'», i 1, thai it' » |NM<N-%fMirv aetmn U- hmu k »ht w.ti..n*n 
month- after tin* nvniil:iin'i'. tin* patnm r»hitll , m»t w ithxlumliiic »m h u-:«rp.«i.«-i. 
nml m-iii ill imi re« n\er that \ery pn*-enlatimi ; * lueli i»i\ t— ha< k to i..n« u* 
Hei-in nt theailvnw-nfi Yet Mill, if the I rile pat mil nimtteii tn hrilitf hi* a< :.«»ii 
within »;\ uiimth-, tin* m-imii h,i- ipiiiietl h\ the u»ur|M-r, ami tin- pa'.nn. !•• 
n a rii\iT it. wa- tlriiiii in I Im* hm;; ami har.anhm- pnHTM u| aunt nt n^t.t In 
H'IIU'In uhlih.lt Wa» furl her eliaeleil. I'V Mat lite 7 AlHie. e I*, that Im u-liq atffl 

ahull •li-*|ila>-«> tin- e-talenr mtrrvM «»t" the patnm. nr turn it in a men* n-jht . I vil 
that tin I nil- pat nm ma\ pn--ent ii|m »ii the next avnutanee. a* it m» »m h u-ur|«- 
fmii h;el h;i)»)Hin-.| ><» that the title n| iiMirpalmti l- tmw inueh narmwcM. ab«l 
the law -taml- ii|mii tin- n-a-"hahle Inuiulatmu : that if a utiniiip-r u*iir|» n.t prv- 
•M*fitatiMii. atul I •|niii»t pur-in- m\ riirlit within mx nmiiih*, I -hall !<•*•• ti.at lura 
without n iinil\. lur the |h ;nr n| the i-lnin h ami a» a piiiii-himiit l«>r m% ••«& 
nrifh^ ,, i'« ■•■ i hut that turn i* tin- <>u\\ i»ne I -hall !••*•• iherehy I **uriiat.-»i« («•« 
^raiie* im njht tn the ii**iir|t'r unh n-ifunl in ai»\ In Hire a\milaiir«-. hut <»iii% &•■ 
the preM nt \:n:un\: it raniift iii«le«ii U- n-liM <lit*«l utter MX tin Hit Im art |-a»1 . 
hilt iliinhi: tlni-1' «.|\ lleilith- It I* nlily A *|H*en-« nt i|i«turhaii< e. 

Ih-turhei» «»l a n^tif •»! ai\-'W»-ni may tln-ri-lnre l*e liie-H* thn-e |n pM'lii Ibe 
pur iii I" patnm. hi- rh-rk. ami tin- «»niiiiarv ; tin- priteinletj |«sitn»n. h\ pr« •« i«tiiitf 
tu a i -hun h !■• w hull hi- ha- h>> ri^lit. uu«l tin r»l«\ iiiukin^ it iiti^i'-u- '-r ill*. 
•••4" 1 I'Utalli-. the rli-rk. \»x •h-tuaiiiliiii; tir iihtaiiiiii^ ui-tiliiiinii, "wimk. !•!.•!• 
" " J tn a li* I prnlliiite- tin- -.Hue ilirii|iVelite|M«< ; ali'i the ••nilliar\ , h\ ft lu-.Ci^ 
f«» ll'lllill the pal patmn- elerk. **r iflfiilt f iflLT the eh-rkot tin- prettlfltT 1 l.rmc 
flit«f urh;itii ••- are \i-\ati>iii- :t ri • I injunm!- In him wimhath the n^'ht . ar»i Imti. 
Inn*. It h<- hi- tint Ualitili/ In hllil-ilf. the law , Im-MiIcm the Urit ••! r.;?.: ' uj. 
f*nir>' ft. \\ hii h 1- a filial alnl « «»ln -lu-iVe rellie<l\ • hath tfl\rli hllll !»«• ll.t<r.i>r 
| m !•»*»•• •>• Mir\ a»ti"ii- l--r hi- n-in-l ; an a— i/.e nt Jtirmn j>r* **nfu*i nf, ajnl a im nt 
tfu.irr i -ny „■./.',■ in wluili the patmn i- alwayi- the plauitill. an«l n««t the * .rrl 
r «»r the law Mi|i-.HMM-ii tin- nijur\ !•• U- i»rti-rii| tn him iiiily. h\ nk-wtnn t.t*ir «>r 
l*i*lii-!ii^ tin- ailnit — inn nf lii- m*liiiliee, ami lint tn the elerk. « hu hath !.-► r.^Ll 
in hiiii till in-iiMit'ifi. ami nt i-niir-e -an -utter im injury. 

1 All a— !/•■ n| '/.fr-r.m J r, *,r.rrn,rtf % »»r la-t prx'-M-litatlnfl. lie* when a UiXtk. *< 

hi- ame-t"r-. uieii-r uIm-ih he elaim-. have pre-riiteil a elerk fn a l-eiirr.t < . wtko 
if* iii-titiiffl. am! alterwani- u|h.h the next avnnianee a Mrancer pr*r*a« nia a 
elerk. ami t hen hy -h-tui I- him that i- the n-al |>atmn. In whnli ta-* lh« 
patmn -I. all ha\e tin- writ h «hr««1»i| In the nhenlf In -unum-ii an a-^.x»- -t 
jiir\ . !•• im|iiire wlm wa- tin* la-t patnm that pn'-eiite-i it* the ihurin g«. m 
Vneaiit. nt uh:ih the piailit'.tf e<i||ipl:iin- that he I* ilel--n ei| hy the tit It i.aM 
ami. at i tinlnij :i- the a-* /<■ •!• ti-rn -ne- that utn— ti"ii, a writ -hall :— u« !•• iW 
l'i-li>>p . !•• : ii-t ■ I iit«- the i ',• i k '•! \i.a' patron, in w lm*M* tavmir the ilt-ti -m. i .»r • n 
I- lu.el« . aii'l a!-«« !■■ „-.*• ■!..!: .iji ». ;n pill •il.i'.f • it -!atute Wt -till ..1.1 K«!w I 
•• ."» I'm- »|'i. -:. "ii it :- !•• !■• ■•»■-• i \i 1. wa-. 1 ■ t -n tin- -Tahiti 7 An» « ?•? r* 
ineiit; -in >|. i nt in i\ i ■ii- ,.i- • .i» : • swirii tin }.•::•■•• *>r I. - l.i r^» an! a -'rraj-^' r 
fur. til then, the t.ni | M .«- .. ««...u . j 'In- a-i\ •■w-.-n wa- .n hnu w !»•» pti-M-i % : .a**. 
ainl 1 1 - in ;r- : ui.h *- --»m • ■ f I a' pn «• ■ f i f -•» i - -» ■ t : • i !• rk ha*i U-^lt ■ \ it !• * « .*.i».: 
•»:\ n. •■!.•! » •••'tin r.-ii**'. j it:--n I :i«| ri««.\.n-l Me ;nl\ «>w -«»n iii ■«••.**: 
rich? . w !. • h ■-» .i ! ».. -■ j • ■ •■ •■- a : >>') i • - |l i» that -tat life hat i j j \. n » 
n^ht t ■ .il \ |>. r— l, !■■•■: ■ • .i / ' :it. | t-. r. • "Xi r :| hi- title U J- ■ •! 

•■■4i* i ' '"' l w , -" , »' ■■■ : - * • »■• ■' | ■ • -■ i.^i'- ■:■. I ;. w i.'-iii — n it-r ■ina-!« i-» ir* 
J ■■! . ^ ■ .'/ ■■'. i.i-w i. •: Im .! ^ .:i ..l \ u .«■ i i'ln tU-4\e ( |«a'< i **<C 

• . iu! .. : • » v an 
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totally disused, as indeed they began to be before ; 10 a quare impedit being more 
general, and therefore a more usual action. For the assize of darrein presentment 
nee only where a man has an advowson by descont from his ancestors ; but the 
writ of quare impedit is equally remediable whether a man claims title by descent 
or by purchase.(e) 

2. 1 proceed therefore, secondly, to inquire into the nature(Ar) of a writ of 
quare impedit, now the only action used in case of the disturbance of patron- 
age ; u and shall first premise the usual proceedings previous to the bringing of 
the writ. 

Upon the vacancy of a living, the patron, we know, is bound to present within 
six calendar months,(7) otherwise it will lapse to the bishop. But if the pre- 
sentation be made within that time, the bishop is bound to admit and institute 
the clerk, if found sufficient ;(m) unless the church be full, or there be notice of 
any litigation. For, if any opposition be intended, it is usual for each party to 
enter a caveat with the bishop, to prevent his institution of his antagonist's clerk. 
An institution after a caveat entered is void by the ecclesiastical law ;(n) but this 
the temporal courts pay no regard to, and look upon a caveat as a mere nullity .(o) 
But if two presentations be ottered to the bishop upon the same avoidance, the 
church is then said to become litigious; and, if nothing further be done, the 
bishop may suspend the admission of either, and suffer a lapse to incur. Yet if 
the patroo or clerk on either side request him to award a jus patronatus, he is 
bound to do it. A jus patronatus is a commission from the bishop, directed usually 
to his chancellor and others of competent learning : who are to summon a jury 
of six clergymen and six laymen, to inquire into and examine who is r *247 
the *rightfui patron -,(p) and if, upon such inquiry made and certificate *- 
thereof returned to the commissioners, he admits and institutes the clerk of 
that patron whom they return as the true one, the bishop secures himself at all 
events from being a disturber, whatever proceedings may be had afterwards in 
the temporal courts. 

The clerk refused by the bishop may also have a remedy against him in the 
spiritual court, denominated a duplex querela :(q) which is a complaint in the 
nature of an appeal from the ordinary to his next immediate superior; as from 
a bishop to the archbishop, or from an archbishop to the delegates; 12 and if the 
superior court adjudges the cause of refusal to be insufficient, it will grant in- 
stitution to the appellant. 

Thus far matters may go on in the mere ecclesiastical course ; but in con- 
tested presentations they seldom go so far; for, upon the first delay or refusal 
of the bishop to admit his clerk, the patron usually brings his writ of quare im- 
pedit against the bishop, for the temporal injury done to his property in dis- 
turbing him in his presentation. And, if the delay arises from the bishop alone, 
as upon pretence of incapacity, or the like, then he only is named in the writ; 
but if there be another presentation set up, then the pretended patron and his 
clerk are also joined in the action ; or it may be brought against the patron and 
clerk, leaving out the bishop; or against the patron only. But it is most ad- 
visable to bring it against all three : for if the Dishop be left out, and the suit 
be not determined till the six months are past, the bishop is entitled to present 
by lapse ; for he is not party to the suit ;(r) but, if he be named, no lapse can 
possibly accrue till the right is determined. If the patron be left out, and the 
writ be brought only against the bishop and the clerk, the suit is of no effect, 
and the writ shall abate ;($) for the right of the patron is the principal question 
in the cause.(f) If the *clerk be left out, and has received institution r*24g 
before the action brought, (as is sometimes the case,) the patron by this *- 

(<) 2 Inst. 365. (?) I Burn, 16, 17. 

i*> J!M*5 Buswell'd cane, 6 Rep. 48. (f) Ibid. 113. 

(«) See twok ii. ch. 18. C) Cro. Jnc. 98. 

(»)See Iwok i. ch. 11. (•) Hob. 316. 

(») I Hum, 207. («) 7 Kep. 26. 
(•> 1 Roll. Kep. 191. 

" w Aow abolished, 3 & 4 W. IV. c. 27, 8. 36.— Stewart. 

u One of the few real actions which still remain in England. — Stewart. 
u Now to the Judicial Committee of the Privy Council.— Stewart. 
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• nit !!i»\ r> i ••". i-r l.i* right • •(' patronage, hut n«'t the prcwiit turn; for !■•■ • »• r 1 
lui\i- _ rl.'iini.l t.i i-i-niii\i« the il.-rk. utile** he U- tuadi' n d' a ft-udaM. ai« I | aft* 
tii M..- «n.i !■• hi ar what In- ran alh-gi' :t^mii«t il. Fur which rca*"ii i! • tf.c 
nali r \*.i\ •«■ hi*, i-r ail tlnve hi tin* urit 

Tli. \»:.t ■•! y. fr. .»..y^ f,' ij « • nil II t:ili* i-« the d;-| urticr*. I he l»i*hop. I hi- J»*- - 1 — 

patron, an I In- < ink. to permit the plaintiff to pr*-««-iif a proper person vt.v .: 
m|m-ij|\ h,^ tin' p.ir'piilar clerk !•• Mich a V:n -ant « hiin-h. whn h |« rtair.* •■• k « 
patrmi.igc . and uliii'li the dchtidaul 1 *. a 1 * he allege-, do «»Ufnnt ; ami ut..^M 

lhc\ — • •!•«. thru that tle-v apiH-ar m court to *lmw the reason wLv thev h<?.d--r 

hi i . 

mi 

In. tin -hati !y nti tin* -mug <»tit of tin* yw.ffi- «mywi/ff. it' the plaintiff *ti«|m-< r« 
that th. f. <•)>••)» \\:ll a'itint tin- •!i-ti'iniitiit'« »»r any other clerk. |M-ndmg the •ait. 
lie ma\ ha\c a prohihitory writ. called a n# .i./«i#'r.i«. ir whn h n-i it« * the «. r.. 
tcii!;< -n l-egun in tin* king "* ruiirfH, and I'urlii'l* tin* |ii«lin|i to admit any • j«-rk 
whatever till -m-li i •mti-nt :<tti It determined Ami il' t !«•- I«i«>li«»|» doth art#r 
the receipt ••!' tin** writ. it«lin- 1 any person, even though the patron* right n.ar 
have hi in found in a jun / itr^n.ttu.*, then t !•«• plaintiff, after In- ha* ■ ■Ma-nnJ 
judgment in tin* yu.trr- ifn/» ht, may remove the iiii'iimU'iit. it' the vU-rk ••! a 
Mningcr. Iv writ of .•• m ■/./ >.i* ; t * uml -hull hate a *;*« ial actum agau<*t tfce 
l»i*hop. tailed a ifu*in n>. ut<l.r,t*>t, li to recover tin* prv*cutatton. and al*" •a!»%- 
faction in damage- l'»r tin* itijury *\**u%* liitn hv cm iuiiU*riiii; tin- fhun-h mith a 
i Irrk |n'ii.|in^ thr -nit aii'l atti-r tlit- nr li-luftt.i* r«i i-ivcil y lint it' thr h^hnp 
lian fin utiiUrtMl tin* fhunh hv i ti«-t i C n 1 1 n ir tin- i-h-rk In-|h|v tho «^ a tm.'tjj 
ii*Hiir«|, ||.> i/u.tr? 1/1 ••i/n'.rni/ !]••<«; fur tin- hi-lmp li .it II lin h'^al li«*tl«*r t:!l !h- 
••»l«il wr,f M '" n ^ ,,, ' ,,|, ^ ,f -* '* *«TVfi| ii|miii •liiin '• Tin* pat n hi i« thrnt".»rr >ft 
' t>i hi- iju,m imj-.fit ini-nly, \%hirli, a- wa- U-tiiri* ••li*i , rvnl. i»"w \-.rm 
(nim-i- tin- -tatutr nt' ViV-tiii if ■ a- wrll upon » n'«iTit usurpation within m% 
month- pa-t. a* ii|niti a •li-iurliauif without any u-urpatiori lia*l. 

In tin* pnM'i'filni;** u|hi|i a •/•! in imj»>iit, tin- plainlilf mu«t ««'t »»at hi* li!> a! 
length. :iip1 pr«iv<* at lra-t ••in' j»r^«M-t»tnti»in in hiiii*M*ir, hi* arirr«t«*r«, or th>«w 
uiuli-r wilful In' ilaim- ; l-»r lie inu-t n«<»ViT hy tin* •♦tnn^th ot hi« own right. 
uii'l n< *T l-v the wi-akiir— nt" tin- ililV'iPlant'-:' j • iiihI In- rnu-t al«» -how a •li»tor**- 
aiii i- hi-t' in* tin- action liroiiirlit w • I'jhiii thi* th«* l»i-hop ami the clrrk v^ia: r 
di-4 laim all title: -aw im|\ the one i%h onliuarv. to u<lniit an«l in«tttatr. an*l \l>+ 
cither a- pn'-eiitee of the pat phi. who i«* \rt\ to <leferi'l lii« uvn nj-ht Aal 
ti|MHi failure nt" the plaintiff in making out hi- own title, the defendant mm 1 . 
U|miii the pmof i if hi-, in onler to ohtain ju<i^Tuent for hi hum- If. if nmifal tic: 
il the n^ht In* louii'i fur tin- plaintiff on the trial, three further point* ar* ai»» 
to In* i i i • i i i i r> ■ • I : 1 If the < luiivh Ih> full; ami. if full, then of whoar pfr^wota- 
tion I'Tif it U'nf the <h-lrii'lant'- pn^entatiMii. then the elerk i* rrmoraUr It 
writ l«r..ii^ht in ilue time '1 <>f uhat value the living in: and this in orkr 

to a the ilamage- ul.hh are directed to In- given l»y the Malutr •/ 

\Yi--tiu *J In i a-c nf pii'ii.irf\ ii|mhi a u -urpati mi, whether mix cairn- Jar • 

tu<>ii!l.*' \i.\\v pa—c'l !■•■!« ci -ii tin- aviihlam-e aiitl tie* time of hrintfiiijr tlie a* '..* c. 
for f!it-n .: \\"iM tint !••■ \\ iilmi the -tatuti-. ulmli |N'rniit« a u«ar|Miti«in t«» s« 
de\t-ti.| l-\ a y'i./:* onyr '■' l>r>>iight i#i/r.i t*nt/'V* fi»-mi*trt S» that plrnariv • 
ft i II a -:•!!:■ ii-iif l»ar i?i ati a- r :■ »!■ of «/''' ,r '' »"■/- '«f hnnight al»»ve mix m<-rl&t 
atlir i hi \ .!• amy happi-tc* ; a* :t ua- universally hy the common law. b<i«n«f 
«*arl\ tin- a> t i«»n w a- • omun-re - •! 

It it I- t'lini t'hat tin pla.i ' \\ hath the riu'ht a:id hath commenced hi*a*v-« 
,.,. . ;n -I !•■ t .nt*-. ih.ii 1.. *'.,.\\\ lia\e "judgment to recover the pm*-niBt * 
*"' - an i :t t!..- • liur- !i !■•■ lull l-\ i?i-t:tuti<»n of any clerk, to remove h.ai 

- I \ |' J • \ itijK : *. 

• i \ n : • ii '. i#j 

• .■!•• ' . Iiwl m\ 

• I \ II 4' 

11 lh- wr.! > f. w »»-.l;.h.l \\ .A IW IV. .■ JT. « .'>..- Sftw tat. 
14 ^'. ! .' :- «.iil t(. it .! th>- h-h-.|- i-Ik timU-r* wh. n lei p» tr* ivrmftf m pending an! ►' 
d-h.il' : ■: th- . -hun h. t ~~i" i--.- i Ik". N N. 111. a . eiled Com. Ihg. SfMwv /«v»- 

folii! — * 'ill III. 
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unless it were filled pendente lite by l&P&o to the ordinary, he not being a party 
to the suit ; in which case the plaintiff loses his presentation pro hac vice, bat 
shall recover two years' full value of the church from the defendant, the pre- 
tended patron, as a satisfaction for the turn lost by his disturbance; or in case 
of insolvency the defendant shall be imprisoned for two years. (c) But if the 
church remains still void at the end of the suit, then whichever party the pre- 
sentation is found to belong to, whether plaintiff or defendant, shall have a 
writ directed to the bishop ad admittendum clericum f (d) reciting the judgment 
of the court, and ordering him to admit and institute the clerk of the prevailing 
party; and if upon this order he does not admit him, the patron may sue the 
bishop in a writ of quare non admisit,(e) and recover ample satisfaction in 
damages. 

Besides these possessory actions, there may be also had (as hath before been 
incidentally mentioned) a writ of right of advowson, which resembles other writs 
of right ; the only distinguishing advantage now attending it being that it is 
more conclusive than a quare impedit, since to an action of quare impedit a 
recovery had in a writ of right may be pleaded in bar. 15 

There is no limitation with regard to the time within which any actions 
touching advowspns are to be brought ; at least, none later than the times of 
Richard I. and Henry III. : for by statute 1 Mar. st. 2, c. 5, the statute of 
limitations, 32 Hen. VIII. c. 2 is declared not to extend to any writ of right 
of advowson, quare impedit , or assize of darrein presentment, or jus patronatus. 
And this upon very good reason : because it may very easily happen that the 
title to an advowson may not come in question, nor the right have opportunity 
to be tried, within sixty years, which is the longest period of limitation assigned 
by the statute of Henry VIII. For Sir Edward Coke(/) tells us that there 
was a parson of one of his *ch arches that had been incumbent there r*9&i 
above fifty years; nor are instances wanting wherein two successive *■ 
incumbents have continued for upwards of a hundred years.(^) Had therefore 
the last of these incumbents been the clerk of a usurper, or had he been pre- 
sented by lapse, it would have been necessary and unavoidable for the patron, 
in case of a dispute, to have recurred back above a century in order to have 
shown a clear title and seisin by presentation and admission of the prior incum- 
bent. But though, for these reasons, a limitation is highly improbable with 
respect only to the length of time, yet, as the title of advowson is, for want of 
some limitation, rendered more precarious than that of any other hereditament, 
(especially since the statute of queen Anne hath allowed possessory actions 
to oe brought upon any prior presentation, however distant,) it might not 
perhaps be amiss if a limitation were established with respect to the number of 
avoidances, or, rather, if a limitation were compounded of the length of time 
and the number of avoidances together: for instance, if no seisin were 
admitted to be alleged in any of these writs of patronage after sixty years 
and three avoidances were past. 19 

Stat. Weitm. 2, 13 Edw. I. c 6, { 3. (') Two raccensiro I nun bent* of the rectory of CheUftdd- 

F. N. B. 88. eim-Farnborough, i Kent, continued oim hundred aodooe 






(•J Ibid- 47. _ 7 tt l?Lp f w ^°™ . thu /.'.' . mcr WM admitted In 1660 > *h» ****** 



/) 1 lort. 116. in 1700, and died in 1761. 



tt The writ of right of advowson has been abolished, 3 & 4 W. IV. c. 27, s. 36.— 
8tbwart. 

w A quare impedit lies for a church, an hospital, and a donative ; and, by the equity of 
the statute of Westminster, it lies for prebends, chapels, vicarages. 3 T. R. 650. Willes's 
Rep. 608. 2 Roll. Abr. 380. This action may be brought by the king in right of his 
crown, or on a title by lapse by a common parson, or by several who have the same title, 
by an executor or administrator. To maintain the action, there must be a disturbance; 
as, if brought by a purchasor, he may allege a presentation in him from whom he pur- 
chased the same. Stra. 1007. 1 Hen. Bla. 376, 530. If there are distinct patrons of an 
advowson in one and the same church, as where one has the first portion and another 
the second, he who is disturbed may have a quare impedit,, (3 T. R. 646;) and if there are 
distinct patrons and incumbents, so that the church is divided into moieties, he who is 
disturbed shall have the writ. 10 Rep. 136. 5 Rep. 102. 1 Inst. 18, a. 4 Rep. 75. And 
if the right of nomination is in one, and that of presentation in another, the quare mpedk 
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In :i writ of •/•/;•''• n/n. 7.f, uhi«h i* alim»%t I lit* only real m-t i*iri th.v r •• i • 
in t"u.iii-'H u-r. ami ii!-.i in tin* :i--i*e of >i*irr*tn yn *»-t\tn*,nt. an I urst •■? * _•■ * 
tin- patron ••iily. ami ii'it the ilcrk.ii allowed tn mic the ■ li-»MjrUr I. .■ \\ 
virtm- "I *i-v«r.tl aft* n| parliament. A. there !•» "in* *pecn'» **l' j»n— it.'.!* « • 
wlni-li a reined v . (•» U* Mifl in i In* t« a fii|Minil court*. i« put into tin- hand* ••! :*.•■ 
clerk- presented. a« well :»•» #»| tin- owner* of tin* advow-«iii I mean •: jr. 
*entati<»u in tin it lit-iii'tii •■•» a«* ln-l.iii^ t<» Itmnan t 'athnin- |»:ifr«»ii- ; uh.«J. a ■- -! 
iiii* tii ttn-ir -vwrul emintie*. an- v*-»tt-«l in ami *ceiiivd !•• tin- tu-i ur.r. . »■- • . • 
of tin* ki!i:<l<*tii And particularly hy tin* •tafutc nf" l'J Anne, •»!-.« I *. • I 
A liru iiji-tliinl fit' ppM-rrilin^ 1- provided: vi/ . that. Inside* tin' writ* • ■! f . ■-• 
tmjfiit, u Im h tin* iiiii\ir»itu-» a* patmn* arc otiff it l«-«l t.» hi-ini*. t!n\ . ««r tr.-ir 
•••■.#1 « li'rk*. may hi- at lihcrty tn file u i »i 1 1 • i fi equity ajainM aii\ |-t«-»ii pr» 

**' " ' M-ntitii' tn Midi h\in^ a ami dinlurhiiii» their ri^ht nf palrmiaje «r ?. * 
crAtujt 'fur tru*t % or any ■•tln-r pcpum whom they have caii»c tn »ii«|M-f t , i ?•■•*-«}• r 
to riiin|H-i a iIitiivitv «»1 an\ «M-«Ti-t tru-»t«*. fur T It«- ln-nefit of papt-t-, *n • \ a- •» 

of tli lat%» whcrehy tin- ri-rht <>t advi>w-u»ii i* voted in tlum- learm d I*-: .*• . 

and iiNn ' hy tin- «t»t nt«- II <»•■•• II r. 17* !<■ cnni'icl a discovery ulir*!,.r ar.v 
^runt <>r rini\i'i am »\ -aid t>« U* made til* «uch advowmn. wen- made'. •-- r ■» •'• v a 
prod* taut pun Ka-nr. |nr tin* l»cnctit uf pmtt— taut-, an«i t-ir a t'tili « f»fi« 1« rr 
without ulin-li rripii**it«-i r\rrv -mli ^rarit ami oi!ivi»yaiii-f «•!' any n-l\ ••«-•♦. • » 
avnii|aiir«* 1-* uli-Milutfly ihiII himI vnii|. Tlii» i» a particular law. :iml • a'- -i. »'«■! 
torn particular pur|Hi*i* : Imt in m» inMaiic** hut thi-'l-M-. tlio cutiitnuii law j- •". ". 
tlic i l«-rk lmn-«ll tn liitiTliTc in rvmviTiiii; a pn"M*ntati<»ii ••!" uliit li li.- :• ..•-. - 
wan I- tn have the a<lvantaL'* a F«ir U^iih-i that he ha* a-» wa> In-Ihh- ■■>•-• --..-. 
no tniipMral ri^ht in him till ut\*r in*>tilu1i<iu ainl m<hn tnm. an>l. a* !.•• • • -■ 
Ion 1 can sutler im wrmi;», I- r«Mi-M-.jin-ijily fiititlfl tn tin rcim-tly ; thi« • \ «» n 
ut' tin* clerk tnnii hciu^ plaintirl' M a i a iu*« al^* to an*** 1 In nu th«* \*-r\ i;r«-a? i ••■ *.r 
and n-^ar-l uhidi the law pa\- to hi** Harm I l'iin«*ti«»n For it \**\+ uj» ■». ■' •■ 
cun* nt (uiuU a*« too aniiMu- ami mi|mrtant a t:i*k to U» ••aj'rrly •■•iitfht I ■• l \ 
any -mtioii* clcr^x nian ; ami thcn-io-v will not |MTiiut him to i<»nt<»ift >»]-r ■ . at 
law tor a •hanrc uinl tru*t which it prc*iim«'»* he umlcrtake* with • 1 1 rf i I • - 1 . 

Hut when the clerk i* in tiiil p«i— viM'iii ot the iM-nefiif. the law *;,\t • i. . " l «• 
aatne |hi«»i •.•..! ry rcfueilic* in rei-nvrr hi-* tlfU*. In-* r-'iit*. In« iitln-«. at.-l ••' . • 
oc'cle^ia-ticai ilm«t. hy writ n|" i-nlry. a«-»i/.e. ejectment, ilehi. %*r tre«p.i«». i» ?*•• 
cane may hap|N-n. ■ w Im h it !unu-he-» to the nwner* nt lav pn-jH-rty ^ • e !*«• 
uliall imt lia\e a writ ••! n^lii. n*>r mkIi other similar wnh.ii an- i;niun«l*«l nj-.o 

(■ •!.! SJar I <■ \ 1 » *r» ! H r X l. a \n* •« i - 14 P'.« II * I? 

Will In< h\ tl.f |-T<M'ti h.i\.n.« ?}»•■ ft •rn tfi.it i< in a^aili*! the |«T- n »!»•• h-Vi lli«* ••.-*••*. 
litiii ikiel iii>*trui '■ tin* ii.;lit .. F IC •"■-"» 1 . It.i-1 ."itHi. h. If there 4m t».. <«r n^ «*• 
trtiiiiii* hi •'•nun. it, >>r j> -.m l# ii.iulv th«\ mii«t jmn in m «^*.ir. •iM|..fir ••( mh ••iv><<jj«^r % 
for It •• -in •■lit iT-- thill/ .Hfl ••!!• ••( tin III i -.ilifiM h.i\e :i f>ir* n;. f>f tif a lu«*:< *« • ' <d 
thinl <T t-'iirtfi p.irl "f' .in fit •»->ii >>f .t • him h I ut li*.-\ iim-t aI\ y\n . tJi n^t. t » 

other** s t • ■■•■ if- « ri--r- ! -r i* ! , i--i ■!■• n>it .i/r- ■■ ?!.•■ •■! !■■•! •li.i'S h.*ie lh«- |-r- — :i"a: b. 

Urn .h»JH-ltr in A.li-.ti p<. |l<i( wli* :. ■ .1 -ml It *». -■ ■ fh- jr nit. •-• -f thi tell & l 
ant*** •«(" a i-Kiinh stti>l !»■• -ri 1 aiiv .i\ -:•! kii- ■■ \ r-!"i«-l h:« :n»- •■■•!"■• H . ■n«l fh- •• •*.» 
rlitin h t ••••.• ii !• *,..•!. it « .•»• l.-M«n ih.i 1 . 1 1 nl->n>- -I*- nl>l |-h-*m !•• tin* t hurt h aril .' »j* 
l« a <l:*furti« •! m.K'ht li.ii.* .i r- ■ "■' in hi«i>nti si.nii*- >*fil\ . «>•• Kill *''■' !' !b# 
•mt I- t't mi • \-'i Hl.-r ■•! .i-i!i..ti;-*r.iT.-r. lij-n .in j\-.i<1;«im«" in the life itf the tr<**. •(.»• aa 
al!e/i*:<>ii ■«' !!.•• •I.<ti|fl*.iii • .it '»..• :.'..•! l!..- '.-fit -r :• -ntfi- :.-nt It S*% '.•". I.u'.*a 1 

S-i- tl • !■• th«- r.^rt. • ■■• il'- •■•*■ ■ ■•■ r r>> hr.iii; (l : .-a>ii-n Vm Ahr Kir^u'.-r* J* j ". 

7. l-it- h I*.*. !»■'' -.r W .t .ii- - IT- P..| h 1 ■«• 1 Vi-nir .U» A« the .1. «. n l»r • .• 
eiiti« !■?•■! .tn .!■ !■■" mi . i ' '■ :i »* i«i ti-.- hi M.«- :-«iP-« 'Ti-M !*r»- T«" i- I 

lua\ i. *\ '■ .i tr..il I \ ■■."!.-■ .iil':-'i;.'ii :..• | i.i:n!i'! li i- fft i"iiiriittt««i| an« laeh*-* •. ••>* 
iifl ii»* :•■ iriii II- *.»' • iiTtii 

An I 'h' .ii'* '.i*. ii .ii l 1 .* " i» r. • ■ .■•.. t. -!•-■! hi 'I •• ;.- iriHil •««nini»*n!att*r )ix+ •»- - r.rlw 
Im-. i. ■ .. -i • :-• . r!- . • I ■. •• .: .\ I \\ ! \" . ." 1 \ u Ki h • :n it i- •>riAt-i*-i • >i »< 

*«|\ ■ .% -■ li -I. •!. • f .■ - », ■ f • •! .•?'•' ! .. ■ • I. ■I'l.'" "i .■■■•., »||. | |»tf A ■•••I';-"! «»f »»!"» » '-■.•^ 

aili-r-. |.i-«. .-..-ii :?. iiii.U-if •■ »':. . 1 .\ ..• ir. :-. I— r<<f k<>ie*l within th-|«-r •* ►•if 
li •! i, .■ ■* • ti- .. - if!, r | ■-...■•!.- ii ■- 1 •!. ■!}!.• • • -I af)>i n«» a<lTiiw>M.n •'*.'. M 

fi*.. .«.-.-.| j^'i-r ■■!.. I.iif.-lr.-i i..i-- i-it •-'•!■ j .■•ii. .ilthoii^h thrcxp inca*iit»*i 

lave i*..! i-UpMHl > »;... ->n» %ax. 
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the mere right; because he hath not in him the entire fee and right,(i) but he 2s 
entitled to a special remedy called a writ of juris utrum, which is sometimes 
styled the parson's writ of right,(/r) *being the highest writ which he r*25«* 
can have.(7) This lies for a parson or prebendary at common law, and *■ 
for a vicar by statute 14 Edw. III. c. 17, and is in the nature of an assize, to 
inquire whether the tenements in question are frankalmoign belonging to the 
church of the demandant, or else the lay fee of the tenant.(m) And thereby 
the demandant may recover lands and tenements, belonging to the church, 
which were alienated by the predecessor ; or of which ho was disseised ; or 
which were recovered against him by verdict, confession, or default, without 
praying in aid of the patron and ordinary j or on which any person has intruded 
since the predecessor's death. (n) But since the restraining statute of 13 Eliz. 
c. 10, whereby the alienation of the predecessor, or a recovery suffered by him 
of the lands of the church, is declared to be absolutely void, this remedy is of 
very little use, unless where the parson himself has been deforced for more than 
twenty years ;(o) for the successor, at any competent time after his accession 
to the benefice, may enter, or bring an ejectment." 



CHAPTER XVII. 
OF INJURIES PROCEEDING FROM, OR AFFECTING, THE CROWN. 

♦Having in the nine preceding chapters considered the injuries, or r* 2 cj 
private wrongs, that may be offered by one subject to another, all of ^ 
which are redressed by the command and authority of the king, signified by his 
original writs returnable in the several courts of justice, which thence derive a 
jurisdiction of examining and determining the complaint; 1 proceed now to 
inquire into the mode of redressing those injuries to which the crown itself is a 
party : which injuries are either where the crown is the aggressor, and which 
therefore cannot without a solecism admit of the same kind of remedy ;(a) or 
else is the sufferer, and which then are usually remedied by peculiar forms of 
process, appropriated to the royal prerogative. In treating therefore of these, 
we will consider first the manner of redressing those wrongs or injuries which 
a subject may suffer from the crown, and then of redressing those which the 
crown may receive from a subject. 

I. That the king can do no wrong, is a necessary and fundamental principle 
of the English constitution ; meaning only, as has formerly been observed,^) 
that, in the first place, whatever may be amiss in the conduct of public affairs 
is not *chargeable personally on the king; nor is he, but his ministers, r*orui 
accountable for it to the people ; and, secondly, that the prerogative of *• 
the crown extends not to do any injury; for, being created for the benefit of 
the people, it cannot be exerted to their prejudice.(c) Whenever therefore it 
happens that, by misinformation, or inadvertence, the crown hath been induced 
to invade the private right* of any of its subjects, though no action will lie 
against the sovereign,(d) (for who shall command the kingr)(e) yet the law hath 
furnished the subject with a decent and respectful mode of removing that inva- 
sion, by informing the king of the true state of the matter in dispute : and, as 

(<) P. N. B. 49. (•) Bro. Abr. tit petition, 12 ; tit prerogative, 2. 

(*) Booth, 221. (») Book i. ch. 7, pp. 243-246. 

(«) F. N. B. 48. (•) Plowd. 437. 

(■») Registrar. 32. (') Jenkins, 78. 

(•) F. N. B. 48, 40. (•) Finch, L. 83. 

(•) Booth, 221. 

17 It is now formally abolished, 3 & 4 W. IV. c. 27, 8. 36. Until recently, defendants in 
actions of quart imprdit were not liable for the payment of costs, and the patrons were 
thereby sometimes deterred from prosecuting their rights, (Edwards vs. Bishop of Exe- 
ter, 6 Bingh. N. C. 146 ;) but now, by stat. 4 & 5 W. IV. c. 39, plaintiffs are enabled to 
recover their full costs. —Sti wart. 
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it prr*umm that to knotr >>f any injury and to mir*** it an* iniejuraMr in the 
roial hn-anl. it thru i"iir^ a* i»i (uiirM-, in thr kiii^; * own name, hi» «-r»lt r« to 
hm j«jiJu r|, » to lio jii«.iii t> !•• thr party aerified 

'I In' ili«taiiti- U-twrrii (In- »n\iniifi» and lair* nuhjrt t* i« p*ii«Ii. that il rur«!i >an 
liu|i|i«'ii ilmt ai.i fmf'.u.ii 1 1 ij ti r \ iuii iniiurdiateU uii*i dim lly |»nn o^l froiii :kc 
prim .• to mny prnatr iiuiu ; uinl. a» it ran no neldoiii Iiu|*|n-h. the law in 'lit* i.nr 
hii)»|m"m-« that it never Mill nr tan hapjieii Hi nil, hrrau«e it IrrU it*ell ir.«u|.»> > 
l| <il liiihi-liiii^ atii Miifijuatt- n-int-tly. without infrin^m;: tin- dignity a ti«l •li«:r<%- 
in.; thr »overvii;iit\ "t tin* r«-\iil |H-r«on. hy nrttin.; up wiiih- Mi|rnnr |mut r » :\L 
mu inly t«i rail him (•• ari -mint . Tin* inioiivriueiic y thervlorv o| a i;. - i..*( 
that i- handy int**iHe i- a* Mr Lo< ke ha* olmrrird t , well rrenui|»t i.«« -i l\ 
thr |H-:tir i>| t hi* IHlMi'- and -«« urit\ of tin* ifoiemuiitit. in the |aep»>ii • •! the 
c-hii'f muifintrutr In'iii^ *M-t mil 1*1' the rrach "I* M«-n imii. liut mjuri< « t-< thr 
ri^htM ill prfftfrty i an m :tnrk U* eoinmittrd hy tin- rmun without the .i.trr- 
vmtion of Hh oftirrm ; lor ulmm the law in matter* of n^ht entertain* n«» 
n ><k |N*i-i ur flt-lic iu\ , hut lurm-die* varioun method* «»i detertin^ theirr><r» «-r 
iiiiM-nrpliirt n|' iIhmi* u^iiit-, hy whom ilu* kin^ han ht'i-ii deieived and iii>:t;«ed 
to il« » a tt'ffiiiMirary injii*tn r 

••» r »* 1 i hr < iiiiiiiinii law iih-iImmU of ohlainiii^ |h ►*.»•■»»:• in nr n—litu:.- i. i*r m 

"" 'J tin* rrown.ol iMllo-r n-sil or |nt«*iiii:iI pm|»rrty. an-, 1 111 /*f-. # » * -•« ir .?. 
or |N a titmii of ri^ht : whuh i- -aid to our it* original to kiiii; Kdward the 
FirM .71 - li\ wi"ii.'- /n- ./r -/ffif. maiiifeniulioii or plea of ri^ht : hoth <•( wt.nh 
luai U* preferred or |.r« •-«•• 11 f •■■! «-ith«-r in thr rham •■r\ or rv hi^in-r K Thr 
forinrr \* of 11 m-, when- the kihi: !»• in tit 1 1 |n ***<••»>• inn o| au\ h« a ri*«litai:.i !»'• • r 
rhattfW. aii'l lh«- |m-i it n»inr *n^^»— r* mhIi a ri^ht a* « i*ii(p>v»-rt« th«< U'..«- o| ;hr 
f-roun. i;roiiii(lt*ii on iu< !«• i|i-.«in*i •) iti thr |M*tition it^-lt, 111 Hlmh !•»•«■ h.- muit 

In> rarrllll to ntatr trull thr \%liiii«< tltlr ol thr rrouii. othrrUlM- lh<* |nt<t:->li «hjUl 
•hutr . J 1 UImI thru. M|»»li thl- aii^UrT In-ill^ rlifinn>ii| or UII<i«TU nttt n hi th« 

knur. ■*■»«' </r"<f fit it •;/ jfirt'*, . let rijjhl U- iloiir to thr jiarty, » j, m «"iniii.*-»i«'ri 
hhail i-nur to ini|iiiri* <•! thr truth of thin Mi^'tntioii :. i 1 alter thr rvlum *4 
whii h. thr km^'<« attiiriii'i i*» at ItU-rly to |i]i*a«t 111 har; an«l thr nirnt* •!***; 1+ 

«lrlrrillllM-il UfMiti in.«ur i>r •h'luiirrrr. If ill Mlltn In-turru Mlhjrl t Ah'l *ut;r<l 
Thll«. Il a ili»nriiior o| lah'l- uhn h art* hohlrli of thr rroW li illrn M-N «i Hit;* >at 
Mill hrir. mhrrrhl thr kilij I* pniml M«'«# rlititlril to thr lall«N, mini thr |^-»««*- 

hion 1*1 raM mi him nthi-r l-y iin|iif»t o| oftirr, or hv art o| law without *r.v •-£«« 
fnillhl , imw ihr iliwi-t «■ -Kail hair n-lunly hi |M-tit|ii|i of ritfht. nu^v^tll^ *.hr 
tith- of thr cpiwn, nml hi- ••nil <*ii|N-rior nifht U-|nn- thr iliMH*i«in tiia>i«- lUl 

win n- thr ritfht "! tin- parti, a- ui*ll a- thr ri^ht of thr irnwn. ap|^-am upt & 
nt'onl. thrn- thr parti -iiaii have tifH^tnin* >U i/rmf. whn h 1* putting in a « Ijub. 
of ri^ht i;n>umiril on iu< t- alnaoi arknowlnl^til ami rnlahli^hi'il, anil prwi i&^ 
thr jiiil^mriit n| thr r.iiirt. whrtin-r U|ni|i tliOM* fartn thr klll^ or thr »«hjr*t 
llllth thr ri^hl An it. ill thr rune U'forr n||p|Ni««-i| a thr W holr «|m<i uU inatti r w 
foiinil hy an nn{Ui-t «•! nftii-r. , u* wrll thr ili»Mi»iii, an thr ii% iii|{ without aa 
hrir. > thr |K»rt\ ;*rti-iri| -liail hair m-./.-rr.//!.* •/»* i/r««if at thr «onilin»ii iaw m 
».i--i l» l *t an thio *r!.|..iu hap]Nii«. ainl •thr n lio»ll hi )-t\tn* wan t xtrvtnrii 
J t«'*lioii« atni i\pi i.-i\i-. that hy tn:H.*tnirt.* wa* mu« h rtilarMil an*i fyr 
drn^l almost uniirr^al i-i *«\«r:ii -tat ulr». part n uiarli V.*\ H^lw III t- l.i. ae 1 
l! A 'A Kilw VI 1 •». u|,:ili aiftit allow iin|iii*>it o »n- o| ottirr to Ik 1 travrr-r-i «t 
driih -*I win n-\rr thr r\-j\ -t "t a -uI-m* t i*i oin rriini, rxi-rpt in a irry lew* «an«* » 

4 Thr^r pror Illii** an- h.l'i Mi •hr prill -ha^ oftlf r 111 t hr I iturt i»f « klMHrri . \t+l. 

if ujn'ti rithirnl tin 111 !l,i r.^'h U- •|«-trriuiin •! ajaih-t thr rriiwn, thr jul^n-.rrl 

in. »/M" .' w.. /'.',.» ./. W.1M1 r# ; * ,:».«. i- 7»if-ir if j ■■•.•#. r'.«r,fw.;fwr ^vfmfi, .«.:.!• # -**r 

dofiMTw ff.;j«. - n l,:i i, . !->' 1 i.iii-i 1- al«a\- :i> 1> !• • I to juilciiirnt a,^a:r.»! ikx 
kini;. ;• to wh"ti» !■•• 1 '•• 1- rirr iiiiputi-d. and wln»»r ntflit 1 till **>nir «au 
■tatut**- •/ ■ Hit* to \*r •(• !• aN d hi ani liiuitalh'ti or Ini^th of tilur And fcy 

If l*|i>«t p :|.V « fr %»* 1,1 prfeTfc-at » 4 K«J^ 14 

iv Hf« ui 111 |».». »■■..- ; 1 •■ r»!!«»'« • 4 1 #| %.\ 

l« »kn •••* • «fc n ••• 

«■ !.»•« I ." RmI KMf tax 

I »f«t Tr » 1 ! « Mft. I fl' 

••. p»i B ••* i««i Ihii f, 1 *J J«. I ci tOa»m.«. 14. 
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such judgment the crown is instantly out of possession :(r) so that there needs 
not the indecent interposition of his own officers to transfer the seisin from the 
king to the party aggrieved. 

II. The methods of redressing such injuries as the crown may receive from 
the subject are, — 

1. By such usual common-law actions as are consistent with the royal pre- 
rogative and dignity. As therefore the king, by reason of his legal ubiquity, 
cannot be disseised or dispossessed of any real property which is once vested in 
him, he can maintain no action which supposes a dispossession of the plaintiff; 
such as an assize or an ejectment j(s) 1 but ne may bring a quare impedit,(t) which 
always supposes the complainant to be seised or possessed of the advowson; and 
he may prosecute this writ, like every other by him brought, as well in the 
king's oench(tt) as the common pleas, or in whatever court he pleases. So, too, 
he may bring an action of trespass for taking away his goods ; but such actions 
are not usual (though in strictness maintainable) for breaking his close, or other 
injury done upon his soil or possession. (w) It would be equally tedious 
♦and difficult, to run through every minute distinction that might be r*25« 
gleaned from our antient books with regard to this matter; nor is it in ■- 
any degree necessary, as much easier and more effectual remedies are usually 
obtained by such prerogative modes of process as are peculiarly confined to 
the crown. 

2. Such is that of inquisition, or inquest of office ; which is an inquiry made by 
the king's officer, his sheriff, coroner, or escheator, virtute officii, or by writ to 
them sent for that purpose, or by commissioners specially appointed, concerning 
any matter that entitles the king to the possession of lands or tenements, goods 
or chattels.(x) This is done by a jury of no determinate number, being either 
twelve, or less, or more. As, to inquire whether the king's tenant for life died 
seised, whereby the reversion accrues to the king; whether A., who held im- 
mediately of the crown, died without heirs, in which case the lands belong to 
the king by escheat ; whether B. be attainted of treason, whereby his estate is 
forfeited to the crown ; whether C, who has purchased lands, be an alien, 
which is another cause of forfeiture ; whether D. be an idiot a nativitate, and 
therefore, together with his lands, appertains to the custody of the king ; and 
other questions of like import, concerning both the circumstances of the tenant 
and the value or identity of the lands. These inquests of office were more 
frequently in practice than at present during the continuance of the military 
tenures among us ; when, upon the death of every one of the king's tenants, an 
inquest of office was held, called an inquisitio post mortem, to inquire of what 
lands he died seised, who was his heir, and of what age, in order to entitle the 
king to his marriage, wardship, relief, primer-seisin, or other advantages, as the 
circumstances of the case might turn out. To superintend and regulate these 
inquiries, the court of wards and liveries was instituted by statute 32 Hen. VIII. 
c. 46, which was abolished at the restoration of king Charles the Second, 
together with the oppressive tenures upon which it was founded. 

♦With regard to other matters, the inquests of office still remain in r*2o«) 
force, and are taken upon proper occasions; being extended not only to *- 

(r) Finch, L. 450. £»)Bro. Abr. tit. prtrog. 130. V. N. B. 90. Ytartwofc, 

(•) Bre. Abr. tit. prerogative, 89. 4 Hen. IV. 4. 

(•) F. N. B. 32. (») Finch, L. 323, 324, 325. 

(•) Dyvertytt des courtes, c bank U roy. 

1 But this objection to an ejectment does not seem to apply where the king is lessor of 
the plaintiff; for it is the lessee, and not the lessor, who is supposed by the legal fiction to be 
ousted ; and it is held that where the possession is not actually in the king, but in lease 
to another, then, if a stranger enter on the lessee, he gains possession without taking 
the reversion out of the crown, and may have his ejectment to recover the possession if 
he be afterwards ousted, because there is a possession in pais, and not in the king, and 
♦hat possession is not privileged by prerogative. Hence it follows that the king's lessee 
may likewise have an ejectment to punish the trespasser and to recover the possession 
which was taken from him. 2 Leon. 206. Cro. Eliz. 331. Adams on EJjectm. 72.— 

CrilTTT 
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Mini*, l-'i' a!- • t . ■;. ... U :t • i - 1 • luM.-l- jht-m»h:iI. a- in the r;i«.«- nf wn>ck lr. ■ i*?:r»- 
tmvi . an 1 i'.- . «-■ . .i'ii • «|»-> i.i.ly .i« !■• I irt'.-j'iin— fir i»t!"« ne. • r"-«- « ■■ ■ r\ 
jiirx \* !.:■ ii ■ i :. - .1 in n. !--i- !•■• a»«n "r f« !••■■ \ . i \ • r\ •-..r«»in r* ni-jm •! !). i» • •• 

U | ►« n :i ' r « i.i kl!«-l l-\ i liiiiit i f,- t|li-\ . i*. in.f mt.Ix with r« j..r J ■• 

« h:iir. I- I - * r :i « . a- t.> n .11 h»' ri -t- ;n all r< •>}•••'•. nil i ii*|ii« -t •■! ■■<!!• • . ir; 
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(tli-ii| ; l i : i'i .. . u'. f i i • • k : it „• i- t !i>'n a (||Niii. hv \ -iT'if ■»! \\. «» r* - / •»•- / ■■?.! ' i-- : 

In linVi" In- !■•!■:- ■!» ui'i - . .iii I a'.-', '.ii ra-e ■ »: « ii.iii<-.' iuf-1!' \ , I r h.« fc Tj' :—• 
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Tin ■-•• nii,iii -*- "f" ••rt!« , t* wiTr .|.\i*.-.| hv law. a- an aufhet.tie mean* I ■ „:•-.. 
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Chap. 17.] PRIVATE WRONG& 261 

a scire facias.fk) And so also, if upon office untruly found for the king he 
grants the land over to another, he who is grieved thereby and traverses the 
office itself is entitled, before issue joined, to a scire facias against the patentee 
in order to avoid the grant.(Z) 

4. An information on behalf of the crown, filed in the exchequer by the king's 
attorney-general, is a method of suit for recovering money or other chattels, or 
for obtaining satisfaction in damages for any personal wrong(;/i) committed in 
the lands or other possessions of the crown. It differs from an information 
filed in the court of king's bench, of which we shall treat in the next book, in 
that this is instituted to redress a private wrong, by which the property of the 
crown is affected y that is calculated to punish some public wrong, or heinous 
misdemeanour in the defendant. It is grounded on no writ under seal, but merely 
on the intimation of the king's officer, the attorney-general, who " gives the 
court to understand and be informed of" the matter in question : upon which 
the party is put to answer, and trial is had, as in suits between subject and 
subject. The most usual informations are those of intrusion and debt: intrusion, 
for any trespass committed on the lands of the crown, (w) as by entering thereon 
without title, holding over after a lease is determined, taking the profits, cutting 
down timber, or the like ; and debt, upon any contract for moneys due to the king, 
or for any forfeiture due to the crown upon the breach of a penal statute. This 
is most commonly used to recover forfeitures occasioned by transgressing those 
laws which are enacted for the establishment *and support of the reve- r*9A2 
nue ; others, which regard mere matters of police and public convenience, ■» 
being usually left to be enforced by common informers, in the qui tarn informa- 
tions or actions, of which we have formerly spoken.(o) But after the attorney- 
general has informed upon the breach of a penal law, no other information can 
be received. (/>) There is also an information in rem, when any goods are sup- 
posed to become the property of the crown, and no man appears to claim them, 
or to dispute the title of the king. As antiently in the case of treasure- trove, 
wrecks, waifs, and estrays, seised by the king's officer for his use. Upon such 
leisure an information was usually filed in the king s exchequer, and thereupon 
a proclamation was made for the owner (if any) to come in and claim the effects; 
and at the same time there issued a commission of appraisement to value the 
goods in the officer's hands ; after the return of which, and a second proclama- 
tion had, if no claimant appeared, the goods were supposed derelict, and con- 
demned to the use of the crown.(fl) And when, in later times, forfeitures of the 
goods themselves, as well as personal penalties on the parties, were inflicted by 
act of parliament for transgressions against the laws of the customs and excise, 
the same process was adopted in order to secure such forfeited goods for the 
public use, though the offender himself had escaped the reach of justice. 

5. A writ of quo warranto is in the nature of a writ of right for the king, 
against him who claims or usurps any office, franchise, or liberty, to inquire by 
what authority he supports his claim, in order to determine the right.(r) It 
lies also in case of non-user or long neglect of a franchise, or mis-user or abuse 
of it; being a writ commanding the defendant to show by what warrant he ex- 
ercises such a franchise, having never had any grant of it, or having forfeited 
it by neglect or abuse. 2 This was originally returnable before the king's justices 

(*) 2 Ventr. 344. (o) See page 162. 

(') Bro. Al>r. tit scire facias, 69, 185. (/>) Hiirdr. 201. 

(•) Moor. 375. («) (Jilb. Hist, of Exch. c. 13. 

(») Cro. Jac. 212. 1 Leon. 48. Saril. 49. (') Finch, L. 322. 2 Inst. 282. 

1 It must not be forgotten that, although it is said the writ of quo warranto lies against 
him who claims or usurps any office, a limitation is implied by the fact that it i>. in the 
nature of a writ of right for the king. Upon this principle, when an application was made 
for a quo warranto information to try the validity of an election to the office of church- 
warden, lord Kenyon said that this was not a usurpation on the rights or prerogatives 
of the crown, for which only the old writ of quo warranto lay ; and that an information 
in nature of a quo warranto could only be granted in such cases. 4 T. R. 381. See also 2 
Stra. 1196. Bott. pi. 107. And the writ was also refused in a case of forfeiture of a 
recorder's place. 2 Stra. 819. — Chitty. 
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Chap. 17.] PRIVATE WRONGS. 264 

6. The writ of mandamus(y) is also made, by the same statute 9 Anne, c. 20, a 
most full and effectual remedy, in the first placo, for refusal of admission where 
a person is entitled to an office or place in any such corporation ; and, secondly, 
for wrongful removal, when a person is legally possessed. *These are r*2f5 
injuries, for which though redress for the party interested may be had ■- 
by assize, or other means, yet as the franchises concern the public, and may 
affect the administration of justice, this prerogative writ also issues from the 
court of king's bench; commanding, upon good cause shown to the court, the 
party complaining to be admitted or restored to his office. And the statute re- 
quires, that a return be immediately made to the first writ of mandamus; which 
return may be pleaded to or traversed by the prosecutor, and his antagonist 
may reply, take issue, or demur, and the same proceedings may be had, as if an 
action on the case had been brought, for making a false return; and, after judg- 
ment obtained for the prosecutor, he shall have a peremptory writ of mandamus 
to compel his admission or restitution; which latter (in case of an action) is 
effected by a writ of restitution.^) So that now the writ of mandamus, in cases 
within this statute, is in the nature of an action ; whereupon the party applying 
and succeeding may be entitled to costs, in case it be the franchise of a citizen, 
burgess, or freeman ;(a) and also, in general, a writ of error may be had there- . 
upon. (6) 

This writ of mandamus may also be issued, in pursuance of the statute 11 
Geo. I. c. 4, in case within the regular time no election shall be made of the 
mayor or other chief officer of any city, borough, or town corporate, or (being 
made) it shall afterwards become void; requiring the electors to proceed to 
election, and proper courts to be held for admitting and swearing in the magis- 
trates so respectively chosen. 4 

(») See pug* 110. («) Stat 12 Geo. ITT. c. 21. 

(•) 11 Rep. 73. (»; 1 P. Wdu. 851. 

person who had been twenty years in the possession of his franchise, (see 4 Burr. 1962 ;) 
but, having reason to consider this too extensive a limit, they resolved* upon a new rule, 
— viz., not to allow such an information against any person who had been six years in 
possession. 4 T. R. 284. The legislature, however, thinking this too sudden a change 
in the practice of the court, and because it did not extend to informations filed by the 
attorney-general, enacted, by 32 Geo. III. c. 58, that to any information in the nature of 
quo warranto, for the exercise of any corporate office or franchise, the defendant might 
plead that he had been in possession of, or had executed, the office for six years or more. 
And, by s. 3, no defendant shall be affected by any defect in the title of the person from 
whom he derived his right and title, if that person had been in the undisturbed exercise 
of his office or franchise six years previous to the filing of the information. A title to 
one office which is a qualification to hold another is not within this clause. 2 M. & 8. 
71. — Chitty. 

But, by statute 32 Geo. III. c. 58, no member or officer of any town corporate shall be 
disturbed in the enjoyment of his office or franchise which he has enjoyed for six years, 
whether the information in the nature of a quo warranto is exhibited by leave of the 
court or on behalf of the crown by virtue of the royal prerogative. And, by the recent 
statutes 7 W. IV. and 1 Vict. c. 78 and 6 & 7 Vict. c. 89, the application to the court for 
the purpose of calling upon any person to show by what warrant he claims to exercise 
the office of mayor, alderman, or burgess, in any borough within the Municipal Corpo- 
ration Act, must be made within twelve months after the election of the defendant, or 
the time at which he became disqualified. — Stewart. 

4 Besides the cases arising in corporations, writs of mandamus have been granted to 
admit prebendaries, (Stra. 159,) an apparitor-general, (Stra. 897,) parish clerks, (Say, R. 
159. Cowp. 371 ,) and sextons. 2 Lev. 18. 1 Ventr. 143. So to admit scavengers, &c., 
(jb. 2 T. K. 181 ;) to restore a schoolmaster of a grammar-school founded by the crown. 
»Stra. 58. So to restore a member of a university who had been improperly suspended 
from his degrees. In like manner, a mandamus will lie to compel a dean and chapter 
to fill up a vacancy among canons-residentiary, (1 T. R. 652;) so to the ecclesiastical 
court, (1 Ventr. 115 ;) so to grant the probate of a will to an executor. 1 Ventr. 335. 
So a man dam us lies to the judge of the prerogative court of Canterbury to grant 
administration to the husband of the wife's estate when the husband has done nothing 
to depart from his right. Stra. 891, 1118. A mandamus will lie to justices to nominate 
overseers of the poor, although the time mentioned in the 43 Eliz. has expired. Stra. 
1123. So to appoint a surveyor of the highways where the justices had not appointed 
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description ; whereby every man knows what satisfaction he is entitled to expect 
from the courts of justice, and as little as possible is left in the breast of the 
judges, whom the law appoints to administer and not to prescribe the remedy. 
And I may venture to affirm that there is hardly a possible injury, that can be 
offered either to the person or property of another, for which the party injured 
may not find a remedial writ, conceived in such terms as are properly and sin- 
gularly adapted to his own particular grievance. 

In the several personal actions which we have cursorily explained, as debt, 
trespass, detinue, action on the case, and the like, it is easy to observe how plain, 
perspicuous, and simple the remedy is, as chalked out by the antient common 
law. In the methods prescribed for the recovery of landed and other perma- 
nent property, as the right is more intricate, the feodal or rather Norman remedy 
by real actions is somewhat more complex and difficult, and attended with 
some delays. And since, in order to obviate those difficulties and re- r*2A7 
trench those *delays, we have permitted the rights of real property to L 
be drawn into question in mixed or personal suits, we are (it must be owned) 
obliged to have recourse to such arbitrary fictions and expedients, that unless we 
had developed their principles, and traced out their progress and history, our 
present system of remedial jurisprudence (in respect of landed property) would 
appear the most intricate and unnatural that ever was adopted by a free and 
enlightened people. 

But this intricacy of our legal process will be found, when attentively con- 
sidered, to be one of those troublesome, but not dangerous, evils, which have 
their root in the frame of our constitution, and which therefore can never be 
cured without hazarding every thing that is dear to us. In absolute govern- 
ments, when new arrangements of property and a gradual change of manners 
have destroyed the original ideas on which the laws were devised and esta- 
blished, the prince by his edict may promulge a new code, more suited to the 
present emergencies. But when laws are to be framed by popular assemblies, 
even of the representative kind, it is too herculean a task to begin the work of 
legislation afresh, and extract a new system from the discordant opinions ot 
more than five hundred counsellors. A single legislator or an enterprising 
sovereign, a Solon or Lycurgus, a Justinian or a Frederick, may at any time 
form a concise, and perhaps a uniform, plan of justice : and evil betide that 
presumptuous subject who questions its wisdom or utility. But who that is 
acquainted, with the difficulty of new-modelling any branch of our statute laws 
(though relating but to roads or to parish settlements) will conceive it ever 
feasible to alter any fundamental point of the common law, with all its append- 
ages and consequents, and set up another rule in its stead? When therefore, 
by the gradual influence of foreign trade and domestic tranquillity, the spirit of 
our military tenures began to decay, and at length the whole structure was re- 
moved, the judges quickly perceived that the forms and delays of the old feodal 
actions (guarded with their several outworks of essoins, vouchers, aid-pray- 
ers, and a hundred other formidable intrenchments) were ill suited to that 
*more simple and commercial mode of property which succeeded the r*9A8 
former, and required a more speedy decision of right, to facilitate ex- *• 
change and alienation. Yet they wisely avoided soliciting any great legislative 
revolution in the old-established forms, which might have been productive of 
consequences more numerous and extensive than the most penetrating genius 
could foresee; but left them as they were, to languish in obscurity and oblivion, 
and endeavoured by a series of minute contrivances to accommodate such per- 
sonal actions, as were then in use, to all the most useful purposes of remedial 
justice : and where, through the dread of innovation, they hesitated at going so 
far as perhaps their good sense would have prompted them, they left an open- 
ing for the more liberal and enterprising judges, who have sat in our courts of 
equity, to show them their error by supplying the omissions of the courts of 
iaw. " And, since the new expedients have been refined by the practice of more 
than a century, and are sufficiently known and understood, they in general 
answer the purpose of doing speedy and substantial justice, much better than 
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••iiiiM n«»w In* effected Ly any great fundamental alteration*. The only difficult i 
thai attt-mU llii'iu un-ii lr««m their tictiote* and circuiticft: hut. when *n «■ v< 
ha\cdi-»< MMTnl tin' |ip»|m r • «. u . tli:it Iah\ rinth i+ ea-ilv |*crvadcd Our •%*!*■ 
nt' rt-iiM >l.:il law rv»t mMr* an o;d tint hie ca»lle, crei ted m tin- «i.i\« "f chitjJrv 
hut titttil u|» lor a modern mkiahitaiit Tin- moat'-d ramitart*. the rnil*atti^l 
town**. ami the tropin. | halN. an* iiiaginm-eiil and venerable, hut u«*-lr«*», ami 
llti ri I»ti i.f^lfi ted 'l'l.i- iLti rtitr apartment**, now accommodated to *L*iiv uw 
art* t'lifi-riul ami comimNhou*. though their a p proa r he* may hr winding as*] 
dirthult 

in tin- part ill" «>ur di-«|ui-ition* 1 Imwrvrr thought it my ilnty to unfold, m 
far a* intelligibly I ci»u!d. the nature oi thc«e real action*. a» wrll a* <»! prr«o*« 
rcim-die*. Ami thi« not oi»l\ hc< au«c they arc Mill in |i»nv, Mill the law of tan 
land, though ot»Militi- ami di-u*ed, ami may |n*Hi.i|hi. in their turn. I«r h» rr-«rVr 
with *oine m a cc««ary correction*, t ailed out again into rommon um*; bat alw 
• >t'u 1 ,l,, ' , " ||,, ^"» tt * a M'h-ihh- •writer liar* wrll o|nt*rvcd.i r • "wImn'Vit conwden 
" '" J linw ureal a nihiTi'iiu' there i» lietwccu the nevcral |iartn of the law.aad 
how much th«* natMin «•! one < u-m- o|nii»* ami «lf|N*mlM upon that of am*(h-r. will, 
1 presume. U- lar Iroiu thinking any of the old learning iim-U-m». which will «c 
mtirh (olidllcc to tin* perfect UudcrMaliding of the modern.'* Ami. t*e»idc*. 1 
idem Id have ilotir ynat injiiMicc to the founder* of our legal nuiMitutiori. had I 
led tin* Mud, nt to imagine that the remedial instrument* of our law «rrv un^ia 
ally eon tri veil in r*o complicated a tonii an we now prciM-nt them to hi* virv 
ha«l I, tor iuMuucc. entirely |ia.*e*cd over the direct ami ohviou** rvmrdiea by 
HNiixcc ami writ* of entry, and only hud Ulore him the modern method dl 
proMt uting a writ of cjcctim-nt. 



C'HAPTKK XVIII. 

OK TIIK ITIWIT OK UK.MKMKS HV \«TloX ; AND FlaVT oK THE 

olMiilNAL WHIT. 

•->*-( 1 1 Ml avin«». under the liead of rr«/r>-M Ay nuit ia court*, pointed oat ia tfcf 
* pi-reeding pa ire**, in the tirM place, the nttturr ami several jpmet %4 r«-avti 
of juMn-e. wherein remedies are administered tor all unrt* of private vma^i; 
and. in the *•«<« ufnl pl:e •'. *diown to which •»! the-*- courta in [tartieular apf-l-vw- 
tioii inti-t he iiiadi- tor iiilre**-., at curding to the distinction of iiijane*. ur. is 
other word*, what wmn-r-i an- ■'•■ /tfZtWr hv one e«iurt, ami wliat hy another: I 
pn N-eci hi 1. under the tilient M-, uTm^ n. jtt.;, i '7i h%f the t'ourfj uf ^»ann.>R Lrrr. U 
deline ami explain the -»p«-i ;fual r* tnedii--* hy action pn»vided lor evrrr |*«*iH-i 

de^n I wrong or mjur\ . a * u< Si -uch r-*in«die«* an are dormant ami out of' om 

u- tho-e whi« h are in « \. r\ d.i\ •* pnn f i-e. appn-heiidiug that the rea»on »4 tki 
one couM never he i h'ar!\ •• mpreheiidetl without Mime a«*quaintatw*r wita tan 
other; ami 1 am now. in lii.- ia-t place, to , \amine the m*in**r in whi» b ta-c-ai 
M-verul reine-lie-* are jur*u,.l a:.«l applied h\ action in the «i»urt« of cvtoaoBaa 
law ; to whnh I -hall att* rwanU -uhj-'iii a hrief aeeoiiut of the pn^*<>«»4iBC« Ml 
eoiirtn of e«|iiity 

lu treating of renn«iieH hv aetion at c»»ii.iiiou law. I *hall confine Uky^if U> 
the rii'-Ara im th«H| ..! pr;ei:-«- in our ioi § rl«* o| judicature For th«*a^a I 
thought it iH-i-c— >ar\ t«> thr«-w out a lew "h«M nation* i*n the oatuiv ««f rr%'. 
..,•. . a4-tion«*. however *at pn-ent ili-ifM-d. in order to demonstrate tfc* 
' lolicrriicc au*l uniii«nii:i\ ••! our legal «-ou»titiitit»n. ami that tb«*re ia 
no injury «» ••hMinate ami in% citrate hut whnh might in the end he era«Jj»alr4 
hv -.me or other of th«—c niin dial wni*; \M it w mi Id l>c t**o irk-4»car a \++ 
to |h rplex Uitb my reader* ami m\ •elf with explaining mil the rule* of ntw 
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coeding in those obsolete actions, which are frequently mere positive establish- 
ments, forma et figura judicii, and conduce very little to illustrate the reason 
and fundamental grounds of the law. Wherever I apprehend they may at all 
conduce to this end, I shall endeavour to hint at them incidentally. 

What, therefore, the student may expect in this and the succeeding chapters 
is, an account of the method of. proceeding in and prosecuting a suit upon any 
of the personal writs we have before spoken of, in the court of common pleas 
at Westminster, that being the court originally constituted for the prosecution 
of all civil actions. It is true that the courts of king's bench and exchequer, 
in order, without entrenching upon antient forms, to extend their remedial 
influence to the necessities of modern times, have now obtained a concurrent 
jurisdiction and cognizance of very many civil suite ; but as causes are therein 
conducted by much the same advocates and attorneys, and the several courts 
and their judges have an entire communication with each other, the methods 
and forms of proceeding are in all material respects the same in all of them. 
So that in giving an abstract orhistory(a) of the progress of a suit through 
the court of common pleas, we *shall at the same time give a general r *oi2 
account of the proceedings of the other two courts; taking notice, ■» 
however, of any considerable difference in the local practice of each. And the 
same abstract will moreover afford us some general idea of the conduct of a 
cause in the inferior courts of common law, those in cities and boroughs, or in 
the court-baron, or hundred or county court ; all which conform (as near as 
may be) to the example of the superior tribunals, to which their causes may 
probably be, in some stage or other, removed. 

The most natural and perspicuous way of considering the subject before us 
will be (I apprehend) to pursue it in the order and method wherein the pro- 
ceedings themselves follow each other, rather than to distract and subdivide it 
by any more logical analysis. The general, therefore, and orderly parts of a 
suit are these: 1. The original writ; 2. The process; 3. The pleadings; 4. The 
issue or demurrer; 5. The trial; 6. The judgment, and its incidents; 7. The 
proceeding in nature of appeals ; 8. The execution. 

First, then, of the original, or original writ; 2 which is the beginning or 
foundation of the suit. When a person hath received an injury, and thinks it 
worth his while to demand a satisfaction for it, he is to consider with himself, 
or take advice, what redress the law has given for that injury ; and thereupon 
is to make application or suit to the crown, the fountain of all justice, for 
that particular specific remedy which he is determined or advised to pursue. 
As, for money due on bond, an action of debt ; for goods detained without 
force, an action of detinue or trover ; or, if taken with force, an action of 
trespass vi *et armis ; or to try the title of lands, a writ of entry y or r*273 
action of trespass in ejectment; or for any consequential injury re- ■- 

(•) In deducing this history the student must not expect raMe understanding may glenn pro re nata as much aa Is 

sathoritie* to be constantly cited, aa practical knowledge is sufficient for his purpose. These bnikx of practice, as they 

not so much to be learned from any books of law its from are called, are all pretty much on a level in point of cotnpo- 

expeiieDce and attendance on the court*. The compiler sition and solid instruction, so that that which bears the 

most therefore be frequently obliged to rely upon his own latest edition is usually the best But Gilbert's History and 

observations,— which in general he hath beeu studious to Practice of the Court of Common Pleas is a book of a very 

avoid where those of any other might be h^d. To accompany different stamp ; and though (like the rest of his posthumous 

and illustrate these remarks, such gentlemen as are de- works) it has suffered most grossly by ignorant or careless 

signed for the profession Kill find it necessary to peruse the transcribers, yet it has traced out the re;u*on of many parts 

books of entrirt, ancient and modern, which are transcripts of our modern practice, from the feodal institutions and the 

of proceedings that hare been hud in some particular actions, primitive construction of our courts, in a most clear and 

A book or two of technical learning will also be found very ingenious manner. 1 
convenient, from which a man of liberal education aud tole- 

1 The more recent publications of Mr. Serjt. Sellon and Mr. Tidd, and those of Mr. 
Impey and Mr. Lee, now afford still more explicit information on the subject of Practice. 
— Chittv. 

7 Before the passing the 6 Geo. IV. c. 96, one great object of proceeding by special 
original was to compel the defendant to bring a writ of error in parliament, if he 
intended to delay; but that act having restrained writs of error upon judgments, even 
before verdict, unless the defendant finds bail in error, proceedings are now more fre- 
quently by capias in the court of Common Pleas and by latitat in the King's Bench. — 
Chittt. 
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Chap. 18.] PRIVATE WRONGS. 274 

and the like : in all which cases the writ is drawn up in the form of a praecipe 
or command, to do thus or show cause to the contrary; giving the defendant 
his choice, to redress the injury or stand the suit. The other species of original 
writs is called a si fecerit te securum y from the words of the writ; which directs 
the sheriff to cause the defendant to appear in court, without any option given 
him, provided the plaintiff gives the sheriff security effectually to prosecute his 
claim. (</) This writ is in use where nothing is specifically demanded, but only 
a satisfaction in general: to obtain which, and minister complete redress, the 
intervention of some judicature is necessary. Such are writs of trespass, or on 
the case, wherein no debt or other specific thing is sued for in certain, but only 
damages to be assessed by a jury. For this end the defendant is immediately 
called upon to appear in court, provided the plaintiff gives good security of 
prosecuting his claim. Both species of writs are tested, or witnessed in the king's 
own name; "witness ourselves at Westminster," or wherever the chancery may 
be held. 

The security here spoken of, to be given by the plaintiff for prosecuting his 
claim, is common to both writs, though it gives denomination only to the latter. 
The whole of it is at present become a mere matter of form ; and John Doe and 
Richard Roe are always returned as the standing pledges for this purpose. The 
antient use of them was to answer for the ^plaintiff, who in case he r*27fi 
brought an action without cause, or failed in the prosecution of it when L 
brought, was liable to an amercement from the crown for raising a false accusa- 
tion ; and so the form of judgment still is. (A) In like manner, as by the Gothic 
constitutions no person was permitted to lay a complaint against another "nisi 
sub scriptura aut specificatione trium testium, quod actionem vellet persequi ;" (i) and 
as by the laws of Sancho I., king of Portugal, damages were given against a 
plaintiff who prosecuted a groundless action. (A) 

The day on which the defendant is ordered to appear in court, and on which 
the sheriff is to bring in the writ and report how far he has obeyed it, is called 
the return of the writ: it being then returned by him to the king's justices at 
Westminster. And it is always made returnable at the distance of at least 
fifteen days from the date or teste, that the defendant may have time to come up 
to Westminster, ev # en from the most remote parts of the kingdom ; and upon 
some day in one of the four terms, in which the court sits for the despatch of 
business. 

These terms are supposed by Mr. Selden(Z) to have been instituted by William 
the Conqueror; but Sir Henry Spoiman hath clearly and learnedly shown, that 
they were gradually formed from the canonical constitutions of the church; 
being indeed no other than those leisure seasons of the year which were not 
occupied by the great festivals or fasts, or which were not liable to the general 
avocations of rural business. Throughout all Christendom, in very early times, 
the whole year was one continual term for hearing and deciding causes. For 
the Christian magistrates, to distinguish themselves from the heathens, who were 
extremely superstitious in the observation of their dies fasti et nefasti, went into 
a contrary extreme, and administered justice upon all days alike. *Till r*276 
at length the church interposed and exempted certain holy seasons from *- 
being profaned by the tumult of forensic litigations. As, particularly, the time 
of Advent and Christmas, which gave rise to the winter vacation ; the time of 
Lent and Easter, which created that in the spring; the time of Pentecost, which 
produced the third ; and the long vacation between Midsummer and Michaelmas, 
which was allowed for the hay-time and harvest. All Sundays also, and some 
particular festivals, as the days of the purification, ascension, and some others, 
were included in the same prohibition; which was established by a canon of the 
church, a.d. 517, and was fortified by an imperial constitution of the younger 
Theodosius, comprised in the Theodosian code.(m) 

Afterwards, when our own legal constitution came to be settled, the COm- 



Cr) Append. No. II. 1 1. (*) Mod. Un. Hist. xxil. 45. 

?*) Finch, L. 189. 252. (*) Jim. Anfil. t. 2, | ». 

(*) Stiernhook de jure GoUi. I 3, c. 7. (*) £pelman of the Terms. 



185 



Digitized by 



Google 



L»:r. IMMVATK WIMXiiS. [ft** III 

IiiiIm 'fp- lit : 1 1 ■ - 1 -|iir:i , :»-ii ••! i-ur law -t»Tfn«* urn* ;i |*|*> •in r i-«l t* ith an • *• ?.■■■■••«• 
i .iifii • .1. | >i- >i. ■ : >: 1 1< »ii - . :i 1 1 > I i c wa* uplt n-i| l«\ I li«- l.4\\ - ««t kih&» K-l w.w«i : ;.« i •. 

|i—-...s- ■ I f .i » If- -lai ;i«li«-li» l«« tl Ia\rii| tin- t-|>i|ihali\ . tH'tii -#y '••. -• "■ 

fit .r.< <| I..t-t. r. Ii"iu ii.i' a-i • n-mii t - • 1 1 f.i\« «'l |Viiti-HM..i: »: • 

llin-i in Tin i". i ii'-'ii "1 .ul <*aluri|.i\« till M'Mi-l.iV iii'.j liiitLT. tin j- .i« » ■■: •••-. 
ii 1 1 ■ 1 <>t l»<:\ i :.<ii> li -I.. ill !••■ ki-|il liiPMi^l.ftit all fin- k.t.^il.n.i Ai.-l •■• • ■% 
!Rii.i;a!i» u.t- .i!N rw.ini^ 1 1 »• - n i/anl thai w a-» |».u«l !■• IIh«m* h"W : in« « ' .". 
fli"U/:i i l n- audi"!' <>l flu' Mirn-i ■»■ tn«-ri 1 1- ■!■ - • » i . * _x 'tin' \a»ati- n «>l a i v . • r. 
i*:«ii-i .•*--■■ i« i j'li. * •-iiiaiinn.: llif iiiimtli* n| Ahl'ii-! :« 1 1 • 1 >r|it«-tnU-r. \i-t I • r -. 1 1 i. 
I* •-\|.. a> i «•» y II. al Mi I In- n i^'ii ..I kiii^ rMu:nl 1 1*«- Kir^t ii" ««•■ ular pi« a • ■■*.: 
|.«- In .1. !■.•!• :in\ iii:in «\%n|-ii "it tin- i\ aii.'iii-l- / in tin* titiif* ♦•! tt<|\. lit I .• ■■ ■ . 
|Vnf. ■..-!. Ii.ir\i • ?. ;iii«l \ iii'h^i*. tin- • la_\«"f (lit- ijnat iilalih ->. »ii<l .*'.', — ■•«■•. 
!•— Ii\ a;» Hut in- a'hi-v that tin 1 hi«.h"|« «li»l m-\ • rt In-lt — ■ jjialit -1 -|- li»u' •■■■• 
in! vitiuli n.aii\ an- pfi--»i-r\ ■■«! in \%\ iiht'« /*i ••*/. .r I hat a«-i/.« • uii-1 ;.'-•■» 
#l| -- , It: jlit !■•■ Taki-li Hi •■•fin' «»t tln'-i' \v\\ -•.•-■•ii* Alul ^••••li »!'ir»jPl« A 

J ^'i in rai *i|i«|N'ii«;ilinii wa- •-«liiMi«hi-*l I\ *:.»f sif«- \Vr«lm I. .'» K*l* I • 
■"•1. ul.nli i|«i laiv-. that *' h\ tin- a-M'iit nf" aii itn- prt-iatf-. a**i*«— •»! * ■ . : * 
**i«'/i. ::i •'■t i 'iu-' •♦ .r. .ih«l ././rr»'». y. /-..«» ri'm* #■' -I-. ill !■•■ taki-n in a>lwnt. ■* j-!a.i 
IT» miu;i, anil l,i m . :m«l that at tin- -|m rial ii. r ii-r ••! tin- kinj !«• tin- h;«i.-j~ 
TIm* |n>rlin|it •»! tniif. that m •■!■#• n>»l im In- J • ■! u:ti.m tin— «■ |ir<»hihiti -I *•>.»«.. r.«. 
It'll n.ifuralK ititu a I"iir1>»l>l «li\ i-m»ii. ami. ir-in *>>nn* !•— tival i|a\ that irum^ 
tliati'ix |ti i i-i|i'«| thi-ir i '•iimn-ii* •■iiifiit. w in- -1' ti>'iniiiatf| tin- tinn^«»I >t II. .an . 
ot hji-t*r. ••( thi' Il«i|\ Trinif \ , aii«l "I >f Mhhai-i. wli;i-h ti-rin* ha\«* U-* !i • f. •• 
n-L r ulaT«i| an>t ahl>i-i-\ i:tf •-- 1 h\ *«-\iral a« r- ..| }..,i ,;.nii. mt ; parth ulari\ inr. :\ 
ti-rm h\ -tatuti- :;j llin \ III i Jl. ami Mt< h.i. ,1,,,^ I. nit Lv -tatnt.- |ii i'ir 1 
f •!. :iIm| a„'a:n l\ -tatnt.- 1' M i. •■ II i- 4*» * 

TIm ii ad in i-a< h "t th»-"' t. f in- -tali-ii «l.i\ - • aiinl /.m/« m h.mk.t*'* u» '-:«.>. 

that i-. »la\ - ••! a|>|it'araiii-i' in th nrt • >f i "ijiin..n lulu h Thi-v an* c •»'*"»- » 

nt tin- itittain i- til aU'itt a wi-rk tn-m «-:i«-li •»! h> r. an>| ha\c nl« n im «■ u* •-.«.«• 
|i—ti\al «'t tin- i Iiiii-i h * • Mi — »iin- •■lit' '»t thi—- «l.i\- in hank all uri^im. »r: 
iiii»*t I-- n.a'li- I'i'tiii nahli- : ainl th«r«-hir«- t : .»\ an- ^'* i.«Taii\ « alh-'l th.- -••*-tu 
of th.it ti-rm ■ wl.iTi'ni i\it\ f •-rin ha- iii»»r«- '-r !■ -- »ai«l h\ tin- Mirror • t-» *.*\r 
l<<i, i«r j:iia!l\ ffi x«-*l h\ kti.^ Aitn »l. hut ii-rfaii.li -tii«.| a- i-arl\ a* tin- *?atjV 
of ."•! Il« u 111 -r J Mut tlffiijh many «»t th>- i« turn-«la\- nrv ti\«-«l ii|»-i* *v.a 
il.i\ -. \ • t tl.. . . .11 it n> \ i r -::•» ti. n • • :\ •■ tln-i n-t 'irn- t : A I tin- M"i.ia\ altrr • 

an I Mn-r» l"iv n«» j»p»« im^» * an U- ln-M, <»r j'.iMjim n! i an In- ijiwu. nr ^up|"*^l 

tii !••■ j:\t-n. ■■!! tin- ^iiii>la\ *i 

'I i ■ fir-i nf urn in «-\ •-r\ i-tiii i». |ir»i|M-r!\ -j- .tl.m^. tin- fir>»t 'lay in that Trf^i . 
n-. !••! ■ :ii-». u. • •-. tin- •■• ta\i- •■! "*» II ilar\ . - -r t«- • ^'l.»h ilav im lu*»i\ c a!l« r tv* 
fi-a-t ••! tl..if -.lint : «h.-h l.t..:n^ ••ii tin- t-. ii.-nih ••! January. th«* >-?aw 
tini-it->:i '-r lir-' ila\ •■! Il:!ar\ tt-rin i«» t In- t u . i.: ..rh n| January Aia-i th- r*-« * 
, ,- % , ii. ■■ ...'.it »iT- t" :.ik. ••■ ;f»-. i«r • \- .- r h»r ^m Ii :i" M«i ti--t ajj«n- 

J ; :.i :*• i ?!.•■» .'lii •■!«• •■! tiif \\ i . • . u i.i i* f.»rr tin* i« u*uai.\ . «.«• 

tin- - .-■■,■■! "■• '• i in ll'it • ii •■\n-\ i. v.riii|a\ in tin- tt-rrii. thr ;• - *. i 

mi id n. ■■; - : : :i* * ! r« i .|.i\ - •■! : e -•■ ■-. !■•■% ■ >| B -| ".■ ■: i\ n iii.< <1 in tin- h nl. in h : t 
tii n ..k« I.- .i{-| • a:a!i> • . -i ? ■ - 1 t h«- aj»j...r--i : ! . |*-isrlli ila\ inrlu«:\ v. ./•* :-T 

■ - a * r * n -i r • 

• • , m .« i ;• - J . ."■• 

• ; , /. r . .. « 

•^! • i • I 1 1 :■•■■■ • ' '. ■ i ■ • • • ■ . - • i i ■ . » " ■• h. „■ ■ ii ■ »?i t h* *an »* 1 1 1 ■ -j •— • 

\ • .' ■' I i-'i' ' I I •>,.■. ■ ■ • ■ Ii. Tit *«'»ll»f rt* fc *ul i'.-i ^ • ■ 

l"V <i' I !■:■■ Ii . if \ i>|ij I ■ : *\ ..:• ii.. ,\ '•-:..• i«'. Ii ^ ti..- :• rin* *•••••■ 

tli< . i _■ • .' ' ..-.:«.:■ -i.i - ! : ! ; ! , . . ! %* . ■ ■ .:. i--n« • \»+\ •■ Iv^-n i :•- > . *•• • 

j i ■■ I • -i . ■ : i 

* : !■ ■ ■ ! ■»!.■■ r- • ,- 1 ...-•■■..■■'. .'. • .• ! • .!-■■ • .illf^l .-i* -r j ■ • • «" - ■ 

r- ' ■ ■ I ■ - •» .• ■■.•.,-. ■ . . ;• ' :• |. -i i' - * "lI'TTI 

1 ■ ■ ■ ! i i. 1. . - .-ii • ■•%. -| ?..'.;-:• lial «• I «li «|. »••-» 

th • i '• :. I •!.! !■* i | • • r > ; ii. ..* • r ■ ■ | ..:..•■.: ^.-.- J lYrin K l'< . !-*»- 



• . ^ < it ; : 1 1 



Digitized by 



Google 



Chap. 18.] PRIVATE WEONGS. 278 

die post y it is sufficient. 8 For our sturdy ancestors held it beneath the condition 
of a freeman to appear, or to do any other act, at the precise time appointed. 
The feodal law therefore always allowed three distinct days of citation, before 
the defendant was adjudged contumacious for not appearing ;(v) preserv.jg in 
this respect the German custom, of which Tacitus thus speaks :(w) " Mud ex 
libertate vitium, quod non simul nee jussi conveniunt; sed et alter et tertius dies cunc- 
tatione coeuntium absumitur" And a similar indulgence prevailed in the Gothic 
constitution : " Mud enim nimice libertatis indicium, conmssa toties impunitas non 
parendi; nee enim trinis judicii concessions pcenamperditce ctkusce contumax meruit." (x) 
Therefore, at the beginning of each term, the court does not usually(y) sit for 
despatch of business till the fourth or appearance day, as in Hilary term on the 
twenty-third of January j 9 and in Trinity term, by statute 32 Hen. VIII. c. 21, 
not till the fifth day, the fourth happening on the great popish festival of Corpus 
Christi;(z) which days are therefore called and set down in the almanacs as the 
first days of the term, and the court also sits till the quarto die post or appearance- 
day of the last return, which is therefore the end, of each of them. 10 

(•) Fend. L 2, L XL and 1709, and will again a.d. 1791,) Trinity full term then 
i")De Mor. Germ, c 11. commences, and the courto sit on that day, though in other 
(«) Stiemhook de jure Goth. 1 1, c. 6. yean It is no juridical diy. Yet In 1702, 1713, and 1724, 
(9) See 1 Bulttr. 36. when midsummer-day fell upon what was regularly the last 
(«) See Spelman on the Terms, ch. 17. Note, that if the day of the term, the courts did not then sit, but it was re- 
Feast of St. John the Baptist, or midsummer-day, falls on garded like a Sunday, and the term was prolonged to the 
the morrow of Carpus Christ* day, (as It did aj>. 1614, 1698, twenty-fifth of June. Rot. C B. Bunb. 176. 

* But the appearance need not be entered until eight days after the quarto die post* 
3 Bar. k Cres. 110.— Coitty. 

• Michaelmas Term always begins on the 6th of November and ends on the 28th of the 
same month. Hilary Term always begins on the 23d of January and ends on the 12th 
of February, — unless either of those four days falls on a Sunday, and then the term 
begins or ends on the day following. Easter Term begins always on the Wednesday 
fortnight after Easter Sunday, and ends on the Monday three weeks afterwards. Trinity 
Term begins always on the Friday after Trinity Sunday, and ends on the Wednesday 
fortnight after it begins. 1 Cromp. Prac. 1. Tidd, 8th ed. 101, 102. — Christian. 

By the 11 Geo. IV. and 1 W. IV. c. 70, s. 6, amended by 1 W. IV. sess. 2, c. 3, s. 2, it 
is enacted that Hilary Term shall begin on the 11th and end on the 31st day of January; 
Easter Term shall begin on the 15th day of April and end on the 8th day of May; 
Trinity Term shall begin on the 22d day of May and end on the 12th day of June ; and 
Michaelmas Term shall begin on the 2d and end on the 25th day of November ; so that 
there is now no uncertainty in this matter. — Stewart. 

10 But these rules are now altered, and the whole law on this subject much simplified, 
by the statute 11 Geo. IV., and 1 W. IV. c. 70, s. 6, by which it is enacted that the first 
estoign or general return-day, for every term, shall be the fourth day before the day of 
the commencement of the term, both days being included in the computation ; the 
second essoign day shall be the fifth day of the term; the third shall bo the fifteenth day 
of the term, — the first day of the term being already included in the computation. 

Until lately, matters of law were disposed of in the courts during term, — only the 
judges, indeed, in their chambers exercise an ancillary jurisdiction : but their orders are 
not acts of the court, and if disobeyed can only be enforced by turning them into rules 
of court, and then obtaining an attachment, which can only be Lad during term. It is 
true that great part of the vacation is occupied in the trial of causes at the sittings and 
assizes ; but these trials are not supposed to take place before the court, but before the 
individual judge who tries them. In consequence, however, of the press of business 
during term, the courts have now received the power of appointing sittings in banc, to 
be held during the vacation. 1 & 2 Vict. c. 32. —Stewart. 

But cssoigns have been practically abolished, (Price vs. Hayes, 1 Dowl. 448;) and the 
sittings of the courts are now exclusively on the days of the term, or on such days after 
term as may be fixed for sittings in banco. — Kerr. 
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Chap. 17.] PRIVATE WRONGS. 264 

6. The writ of mandamus(y) is also made, by the same statute 9 Anne. c. 20, a 
most full and effectual remedy, in the first placo, for refusal of admission where 
a person is entitled to an office or place in any such corporation ; and, secondly, 
for wrongful removal, when a person is legally possessed. *These are r*of5 
injuries, for which though redress for the party interested may be had *• 
by assize, or other means, yet as the franchises concern the public, and may 
affect the administration of justice, this prerogative writ also issues from the 
court of king's bench; commanding, upon good cause shown to the court, the 
party complaining to be admitted or restored to his office. And the statute re- 
quires, that a return be immediately made to the first writ of mandamus; which 
return may be pleaded to or traversed by the prosecutor, and his antagonist 
may reply, take issue, or demur, and the same proceedings may be had, as if an 
action on the case had been brought, for making a false return; and, after judg- 
ment obtained for the prosecutor, he shall have a peremptory writ of mandamus 
to compel his admission or restitution; which latter (in case of an action) is 
effected by a writ of restitution.^) So that now the writ of mandamus, in cases 
within this statute, is in the nature of an action ; whereupon the party applying 
and succeeding may be entitled to costs, in case it be the franchise of a citizen, 
burgess, or freeman ;(a) and also, in general, a writ of error may be had there- . 
upon. (6) 

This writ of mandamus may also be issued, in pursuance of the statute 11 
Geo. I. c. 4, in case within the regular time no election shall be made of the 
mayor or other chief officer of any city, borough, or town corporate, or (being 
made) it shall afterwards become void; requiring the electors to proceed to 
election, and proper courts to be held for admitting and swearing in the magis- 
trates so respectively chosen. 4 

(») Fee page 110. («) Stat. 12 Geo. TH. c 21. 

(•) 11 Rep. 79. (»; 1 P. Wnu. 861. 

person who had been twenty years in the possession of his franchise, (see 4 Burr. 1962 ;) 
but, having reason to consider this too extensive a limit, they resolved upon a new rule, 
— viz., not to allow such an information against any person who had been six years in 
possession. 4 T. R. 284. The legislature, however, thinking this too sudden a change 
in the practice of the court, and because it did not extend to informations filed by the 
attorney-general, enacted, by 32 Geo. III. c. 58, that to any information in the nature of 
quo warranto, for the exercise of any corporate office or franchise, the defendant might 
plead that he had been in possession of, or had executed, the office for six years or more. 
And, by s. 3, no defendant shall be affected by any defect in the title of the person from 
whom he derived his right and title, if that person had been in the undisturbed exercise 
of his office or franchise six years previous to the filing of the information. A title to 
one office which is a qualification to hold another is not within this clause. 2 M. & 8. 
71.-^Chitty. 

But, by statute 32 Geo. III. c. 58, no member or officer of any town corporate shall be 
disturbed in the enjoyment of his office or franchise which he has enjoyed for six years, 
whether the information in the nature of a quo warranto is exhibited by leave of the 
court or on behalf of the crown by virtue of the royal prerogative. And, by the recent 
statutes 7 W. IV. and 1 Vict. c. 78 and 6 & 7 Vict. c. 89, the application to the court for 
the purpose of calling upon any person to show by what warrant he claims to exercise 
the office of mayor, alderman, or burgess, in any borough within the Municipal Corpo- 
ration Act, must be made within twelve months after the election of the defendant, or 
the time at which he became disqualified. — Stewart. 

4 Besides the cases arising in corporations, writs of mandamus have been granted to 
admit prebendaries, (Stra. 159,) an apparitor-general, (Stra. 897,) parish clerks, (Say, R. 
159. Cowp. 371,) and sextons. 2 Lev. 18. 1 ventr. 143. So to admit scavengers, &c., 
lib. 2 T. R. 181 ;) to restore a schoolmaster of a grammar-school founded by the crown. 
Stra. 58. So to restore a member of a university who had been improperly suspended 
from his degrees. In like manner, a mandamus will lie to compel a dean and chapter 
to fill up a vacancy among canons-residentiary, (1 T. R. 652;) so to the ecclesiastical 
court, (1 Ventr. 115 ;) so to grant the probate of a will to an executor. 1 Ventr. 335. 
So a mandamus lies to the judge of the prerogative court of Canterbury to grant 
administration to the husband of the wife's estate when the husband has done nothing 
to depart from his right. Stra. 891, 1118. A mandamus will lie to justices to nominate 
orerseere of the poor, although the time mentioned in the 43 Eliz. has expired. Stra. 
1123. So to appoint a surveyor of the highways where the justices had not appointed 
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description ; whereby every man knows what satisfaction he is entitled to expect 
from the courts of justice, and as little as possible is left in the breast of the 
judges, whom the law appoints to administer and not to prescribe the remedy. 
And I may venture to affirm that there is hardly a possible injury, that can be 
offered either to the person or property of another, for which the party injured 
may not find a remedial writ, conceived in such terms as are properly and sin- 
gularly adapted to his own particular grievance. 

In the several personal actions which we have cursorily explained, as debt, 
trespass, detinue, action on the case, and the like, it is easy to observe how plain, 
perspicuous, and simple the remedy is, as chalked out by the antient common 
law. In the methods prescribed for the recovery of landed and other perma- 
nent property, as the right is more intricato, the feodal or rather Norman remedy 
by real actions is somewhat more complex and difficult, and attended with 
some delays. And since, in order to obviate those difficulties and re- r*2A7 
trench those *delays, we have permitted the rights of real property to L 
be drawn into question in mixed or personal suits, we are (it must be owned) 
obliged to have recourse to such arbitrary fictions and expedients, that unless we 
had developed their principles, and traced out their progress and history, our 
present system of remedial jurisprudence (in respect of landed property) would 
appear the most intricate and unnatural that ever was adopted by a free and 
enlightened people. 

But this intricacy of our legal process will be found, when attentively con- 
sidered, to be one of those troublesome, but not dangerous, evils, which have 
their root in the frame of our constitution, and which therefore can never be 
cured without hazarding every thing that is dear to us. In absolute govern- 
ments, when new arrangements of property and a gradual change of manners 
have destroyed the original ideas on which the laws were devised and esta- 
blished, the prince by his edict may promulge a new code, more suited to the 
present emergencies. But when laws are to be framed by popular assemblies, 
even of the representative kind, it is too herculean a task to begin the work of 
legislation afresh, and extract a new system from the discordant opinions ot 
more than five hundred counsellors. A single legislator or an enterprising 
sovereign, a Solon or Lycurgus, a Justinian or a Frederick, may at any time 
form a concise, and perhaps a uniform, plan of justice: and evil betide that 
presumptuous subject who questions its wisdom or utility. But who that is 
acquainted, with the difficulty of new-modelling any branch of our statute laws 
(though relating but to roads or to parish settlements) will conceive it ever 
feasible to alter any fundamental point of the common law, with all its append- 
ages and consequents, and set up another rule in its stead? When therefore, 
by the gradual influence of foreign trade and domestic tranquillity, the spirit of 
our military tenures began to decay, and at length the whole structure was re- 
moved, the judges quickly perceived that the forms and delays of the old feodal 
actions (guarded with their several outworks of essoins, vouchers, aid-pray- 
ers, and a hundred other formidable intrench men ts) were ill suited to that 
*more simple and commercial mode of property which succeeded the r*.?go 
former, and required a more speedy decision of right, to facilitate ex- *- 
change and alienation. Yet they wisely avoided soliciting any great legislative 
revolution in the old-established forms, which might have been productive of 
consequences more numerous and extensive than the most penetrating genius 
could foresee; but left them as they were, to languish in obscurity and oblivion, 
and endeavoured by a series of minute contrivances to accommodate such per- 
sonal actions, as were then in use, to all the most useful purposes of remedial 
justioe : and where, through the dread of innovation, they hesitated at going so 
far as perhaps their good sense would have prompted them, they left an open- 
ing for the more liberal and enterprising judges, who have sat in our courts of 
equity, to show them their error by supplying the omissions of the courts of 
iaw. And, since the new expedients have been refined by the practice of more 
than a century, and are sufficiently known and understood, they in general 
answer the purpose of doing speedy and substantial justice, much better than 
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eould m»w In* rtTerted Iv any irrrat fundamental altrration*. The only diff.rulf r 
that uttrmU thrtii ari^s ir^in thrir lietioii* and cinuitirft: but. when «nr »* 
have di-n .»\*rv«l the |»n«jM r i «« w, that Iah\ ritith i* ea*ilv |*rrvaded Our •\«trn 
ot' rem- *i.al law rem mhlr* an ••;«! lintkur tattle, ere« tnl in thr da\ • • •!" eh it **ry. 
but lilted up lor a tii'-h-rn mhahituiit. The uioatrd ramtiart*, tin* emhj'.t. <•! 
tower*, ami thr tropin, .j hall-, an* magnifier nt ami venerable, but u*rlr«*» »!,.} 
then-lore tii-^li-i tt«| Thr u.h-rior apart incut**, now aeeotnmodated to dadt u«*\ 
•is* ehentul ami roimuodiou*. though their appn»arhe* may In* winding ari 
dirtleiilt 

In thi- part ot' our •ii*«jui*ilmii* I Imwowr thought it my duty to unfol«l. a« 
far a* intelligibly I eould. th«* nature ot them* real anion*, a* well a* of pcn-»fi»j 
iviuedir** Ami thi*» m»t only !•• • au-e they an* -till in |i»nr, Mill thr law ot tLe 
land, though obsolete ami dt-»um-d. ami may |»rrha|>*. in thnr turn. In* heremN*r. 
with *otne iirrr*«ary •■••rn-i ti«»n-. < ailed out a^ain into ronituon u*e; but al*-j 
••»•••• 1 beeaum\ »•» J* M-i«-ihlr *writer ha* well ol»»erved.» 2 t •■ whorvrr consider* 
" '* J how great a rohrrriirr thrrr i* hetaeen thr neve ral )*artft of thr law. and 
how iiiurh the rva*«oii of our « a»r ojmii* ami <le|>eml* ii|hhi that of another, mil. 
I presume, hr tar from thinking any of thr old Iraming urn-lew*, whirb wiil «n 
much rondure to thr prrleet umlerMamlil)^ of thr modern.'* Ami. ft»r»id««. I 
•I1011I1I havr Worn* un-ul inju-tire l«» thr fotimlrrn of our legal eoti»titutiofi. Um*\ I 
Inl thr Mmli-nt to imagine that thr remedial instruments of our law were onjpa- 
ally ront rived in h» eomplu-ated a torn* a* wr now prem-nt them to hi* \wm 
had I, for itiMatirr, entirely |ia*m»d over tin* direct ami ohviou* remedm by 
aft»ize» ami writ* of riitry. ami only laid before him tho modern method vf 
prosecuting a writ of ejcctim-ut. 



CIIAITKK XVIII. 

OF TIIK ITKMTT OK KKMKMKS KY A«TloX ; AND KIRHT OF THE 

nUh.INAL WHIT. 

,,,. , •Ha vino, under thr head of rntrrx* hy *mt in courts, planted out m ta# 

* preceding page*, in thr lirM place, thr nut urt ami i-everal spent* of ro«rta 
of juMirr. whrrriii rrim -hr- arr a«lmiui«trrrd for all aorta of pri rate wr*no«« ; 
ami. in thr mi mnl plan*. -I»«»wn to whirh of thrm* rourta in particular ap|4m». 
tion iiiu»l In* inadi- t«»r n -ilrr**. iv •-ordirit; to thr diMliirtion of injuries ur. is 
otln*r uonU. what wron^- an* •■•7fi'jfV< by our rourt, and what by am^tbee; I 
pn*rr«-drd, umlrr thr titlri't m,ur**A .*.,;«*.- .tUt l>y the fmrt* c/ <*rtmm*>m Lift t# 
drrinr and explain thr »jm« : ti* al r» imdir«* by ai-ti«»n provi«lr<l for erenr pm»;hw 
drirrvr nf mnm^ «»r injury, a* «• \\ -iirh r»-inrdir^ n* are dormant ami t^ut \4 wm 
a** thom» whi«h arr in r\i-r\ i|.i\ "- pm« tiri>, apprrhnoliiitf that the rwao* «^ tW 
one roiild iirvi-r be • h*ar!y t i-nipri -hrin|ri| without «u»iuo a<^quaintanee Willi tW 
othrr; and I am now. in thr ,aM plarr. to i-xamiiir thr imtaarr in whirb |W«» 
arvrrul reiur*lir« arr j*trs Ul .l ai..i applied ly m-tioii in the i^ittrta i»f ooaiiMa 
law ; to whh'h I -ball aturward- Mihjoiu a brief a«-ri»unt of tb« pr*uc««4ia)|p *» 
rourti* of npiity 

In trratin^ ot' rnm.lir^ by a<t;«»n at ruiniiinii law. I «halft ronAne atrwtf 1-» 
thr m>»i*rn mitho<| ..t pr:ntni- in our •oni-i* ot judicature Fuw tb«j«x% I 
tliout^lit it iinr-sin to tl.r>>w mit a few oI«m nation* on |bo Bat are of ivm 
|ir . . artiont, Imwi \»r *at pr« •• nt i|i«um*i|. in order to dcmotoMrmt* tt* 

* <oh«rrn«r an>l iu.iti»rtii:t\ •■» •><ir lrj»al ron-titutM»n, and that tbrre «*• 
no injury **i ••b-tmatr and in\rtt i.it« but whii h mi^ht in tlie end be *ra«hraV*i 
by «M>nir or othrr o| th«'m* rt'iunlial writ**; \tt it wmild !*• ton irfcuoaat a ta»4 
to J H-r]. lex Imth my rrutlen* ami m\*rlt with explaining all tb# ralra xd f*v> 
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cceding in those obsolete actions, which are frequently mere positive establish- 
ments, forma et figura judicii, and conduce very little to illustrate the reason 
and fundamental grounds of the law. Wherever I apprehend they may at all 
conduce to this end, I shall endeavour to hint at them incidentally. 

What, therefore, the student may expect in this and the succeeding chapters 
is, an account of the method of. proceeding in and prosecuting a suit upon any 
of the personal writs we have before spoken of, in the court of common pleas 
at Westminster, that being the court originally constituted for the prosecution 
of all civil actions. It is true that the courts of king's bench and exchequer, 
in order, without entrenching upon antient forms, to extend their remedial 
influence to the necessities of modern times, have now obtained a concurrent 
jurisdiction and cognizance of very mauy civil suits ; but as causes are therein 
conducted by much the same advocates and attorneys, and the several courts 
and their judges have an entire communication with each other, the methods 
and forms of proceeding are in all material respects the same in all of them. 
So that in giving an abstract or history (a) of the progress of a suit through 
the court of common pleas, we *shall at tne same time give a general r*272 
account of the proceedings of the other two courts; taking notice, ■■ 
however, of any considerable difference in the local practice of each. And the 
same abstract will moreover afford us some general idea of the conduct of a 
cause in the inferior courts of common law, those in cities and boroughs, or in 
the court-baron, or hundred or county court ; all which conform (as near as 
may be) to the example of the superior tribunals, to which their causes may 
probably be, in some stage or other, removed. 

The most natural and perspicuous way of considering the subject before us 
will be (I apprehend) to pursue it in the order and method wherein the pro- 
ceedings themselves follow each other, rather than to distract and subdivide it 
by any more logical analysis. The general, therefore, and orderly parts of a 
suit are these: 1. The original writ; 2. The process; 3. The pleadings; 4. The 
issue or demurrer; 5. The trial; 6. The judgment, and its incidents; 7. The 
proceeding in nature of appeals ; 8. The execution. 

First, then, of the original, or original writ; 1 which is the beginning or 
foundation of the suit. When a person hath received an injury, and thinks it 
worth his while to demand a satisfaction for it, he is to consider with himself, 
or take advice, what redress the law has given for that injury ; and thereupon 
is to make application or suit to the crown, the fountain of all justice, for 
that particular specific remedy which he is determined or advised to pursue. 
As, for money due on bond, an action of debt ; for goods detained without 
force, an action of detinue or trover; or, if taken with force, an action of 
trespass vi *et armis ; or to try the title of lands, a writ of entry, or r*273 
action of trespass in ejectment; or for any consequential injury re- ■■ 

(•) Id deducing this history the student most not expect rable understanding may glean pro re nata as much as is 

authorities to be constantly cited, as practical knowledge is sufficient for his purpose. These book* of practice* as they 

sot so much to be learned from any books of law as from are called, are all pretty much on a level in point of compo- 

experience and attendance on the courts. The compiler sition unci solid instruction, so that that which liears the 

most therefore be frequently obliged to rely upon his own latest edition is usually the best But Gilbert's History and 

observations, — which in general he hath been studious to Practice of the Court of Common Pleas is a book of a very 

svoid where those of any other might be had. To accompany different stump; and though (like the rest of his posthumous 

tod illustrate these remarks, such gentlemen as are de- works) it has suffered most grossly by ignorant or careless) 

signed for the profession will find it necessary to peruse the transcribers, yet it has traced out the reation of many parts 

books of rntrirty ancient and modern, which are transcripts of our modern practice, from the feodal institutions and the 

of prorvedings that have l>een had in Home particular actions, primitive construction of our courts, in a most clear mad 

A book or two of technical learning will also be found very ingenious manner. 1 
cooTenient, from which a man of liberal education aud tole- 

1 The more recent publications of Mr. Serjt. Sellon and Mr. Tidd, and those of Mr. 
Impey and Mr. Lee, now afford still more explicit information on the subject of Practice. 
— Chittv. 

3 Before the passing the 6 Geo. IV. c. 96, one great object of proceeding by special 
original was to compel the defendant to bring a writ of error in parliament, if he 
intended to delay; but that act having restrained writs of error upon judgments, even 
Wore verdict, unless the defendant finds bail in error, proceedings are now more fre- 
quently by capias in the court of Common Pleas and by latitat in the King's Bench. — 

UlTTY. 
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fi-i\i-i :\ »|«ii!:i! :u !i"!i ■■•» f '■•■ - -f «» "I*"* llii* «li»i In 1 i* !•• »n«» ■■ill '-r j .* ' »•*■ 
|.\ | ..4 v ...» tv- ■ , .iii-l !•■•■-. an ■.'■/fi-ii. i»r ■ irijinal writ, tr-.in :!••■ ■ .-: •■■ 
I'iiHif ■ i\ . w I. • ii :- flu 1 -J" 'i » '■ •* ' ' . I lii- »li«-|i i»r in in I •■! Mi»l!« t . w ) • ■* ■: ».! 
tin- i.. ..■ • \\ ri* an- traiiH «l ' It s* :i ni:iti«l.ii<»r\ ifl !• r ft • -in t In- k:fi/ ■». • if ■ 
iiiriit. -■ .ih-'I wit), !•:• L*r» at -«-a! '■ :ihi| •! i ■-•-■ ti -J t«« tin- -l.t-nrt • ■! !»,. ■ ■ ! ■. 
win-it !i ti,.- if. -;;r\ i-» i ■■ ■riitii : ■ f ■ -1. <»r -ii|»j»« •»•■■! >»•• T»« In-. n-«|u ? fi^ J r.i •■ ■ ■ • . 
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and the like : in all which cases the writ is drawn up in the form of a praecipe 
or command, to do thus or show cause to the contrary; giving the defendant 
his choice, to redress the injury or stand the suit. The other species of original 
writs is called a si fecerit te securum, from the words of the writ j which directs 
the sheriff to cause the defendant to appear in court, without any option given 
him, provided the plaintiff gives the sheriff security effectually to prosecute his 
claim. (g) This writ is in use where nothing is specifically demanded, but only 
a satisfaction in general: to obtain which, and minister complete redress, the 
intervention of some judicature is necessary. Such are writs of trespass, or on 
the case, wherein no debt or other specific thing is sued for in certain, but only 
damages to be assessed by a jury. For this end the defendant is immediately 
called upon to appear in court, provided the plaintiff gives good security of 
prosecuting his claim. Both species of writs are tested, or witnessed in the king's 
own name; "witness ourselves at Westminster," or wherever the chancery may 
be held. 

The security here spoken of, to be given by the plaintiff for prosecuting his 
claim, is common to both writs, though it gives denomination only to the latter. 
The whole of it is at present become a mere matter of form ; and John Doe and 
Richard Roe are always returned as the standing pledges for this purpose. The 
antient use of them was to answer for the ^plaintiff, who in case he r*275 
brought an action without cause, or failed in the prosecution of it when *- 
brought, was liable to an amercement from the crown for raising a false accusa- 
tion ; and so the form of judgment still is.(A) In like manner, as by the Gothic 
constitutions no person was permitted to lay a complaint against another " nisi 
sub scriptura aut specification trium testium, quod actionem vellet persequi ;" (i) and 
as by the laws of Sancho I., king of Portugal, damages were given against a 
plaintiff who prosecuted a groundless action.(A) 

The day on which the defendant is ordered to appear in court, and on which 
the sheriff is to bring in the writ and report how far he has obeyed it, is called 
the return of the writ: it being then returned by him to the king's justices at 
Westminster. And it is always made returnable at the distance of at least 
fifteen days from the date or teste, that the defendant may have time to come up 
to Westminster, ev.en from the most remote parts of the kingdom ; and upon 
some day in one of the four terms, in which the court sits for the despatch of 
business. 

These terms are supposed by Mr. Selden(J) to have been instituted by William 
the Conqueror ; but Sir Henry Spelman hath clearly and learnedly shown, that 
they were gradually formed from the canonical constitutions of the church; 
being indeed no other than those leisure seasons of the year which were not 
occupied by the great festivals or fasts, or which were not liable to the general 
avocations of rural business. Throughout all Christendom, in very early times, 
the whole year was one continual term for hearing and deciding causes. For 
the Christian magistrates, to distinguish themselves from the heathens, who were 
extremely superstitious in the observation of their dies fasti et nefasti y went into 
a contrary extreme, and administered justice upon all days alike. *Till r*97fi 
at length the church interposed and exempted certain holy seasons from *■ 
being profaned by the tumult of forensic litigations. As, particularly, the time 
of Advent and Christmas, which gave rise to the winter vacation ; the time of 
Lent and Easter, which created that in the spring; the time of Pentecost, which 
produced the third ; and the long vacation between Midsummer and Michaelmas, 
which was allowed for the hay-time and harvest. All Sundays also, and some 
particular festivals, as the days of the purification, ascension, and some others, 
were included in the same prohibition; which was established by a canon of the 
church, a.d. 517, and was fortified by an imperial constitution of the younger 
Theodosius, comprised in the Theodosian code.(m) 

Afterwards, when our own legal constitution came to be settled, the com- 



(#) Append. Xo. II. 1 1. (*) Mod. Un. Hint. xxll. 45. 

(») Finch, L. 189. 2.V2. (*) Jon. Angl. L 2, \ ». 

«) btiernbook de jurt Goth. 1. 3, c. 7. { m ) Spelman of the Terms, 
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die post, it is aufficient. 8 For our sturdy ancestors held it beneath the condition 
of a freeman to appear, or to do any other act, at the precise time appointed. 
The feodal law therefore always allowed three distinct days of citation, before 
the defendant was adjudged contumacious for not appearing ;(v) preserv.jg in 
this respect the German custom, of which Tacitus thus speaks :(u?) " Mud ex 
libertate vitium, quod non simul necjussi conveniunt; sed et alter et tertius dies cunc- 
tatione coeuntium absumitur" And a similar indulgence prevailed in the Gothic 
constitution : " Mud enim nimice libertatis indicium, conmssa toties impunitas non 
parendi; nee enim trims judicii concessibuspoznamperditce cnusce contumax meruit." (x) 
Therefore, at the beginning of each term, the court does not usual \y(y) sit for 
despatch of business till the fourth or appearance day, as in Hilary term on the 
twenty-third of January; 9 and in Trinity term, by statute 32 Hen. VIII. c. 21, 
not till the fifth day, the fourth happening on the great popish festival of Corpus 
Christi;(z) which days are therefore called and set down in the almanacs as the 
first days of the term, and the court also sits till the quarto die post or appearance- 
day of the last return, which is therefore the end, of each of them. 10 

(») Fend. I. 2, L 22. and 1709, and •will agiin a.d. 1791,) Trinity fnll terra then 

(•) De Mot. Germ, c 11. commence*, and the court* sit on that day. though in other 

(') Stiernbook de jure Goth. 1 1, c 6. yean it is no juridical diy. Yet in 1702, 1713, and 1724, 

(w) See 1 Bulstr. 35. when midsummer-day fell upon what wm regularly the last 

(») See Spelman on the Terms, ch. 17. Note, that if the day of the term, the courts did not then sit, but it was re* 

Feast of St. John the Baptist, or midsummer-day, falls on garded like a Sunday, and the term was prolonged to the 

the morrow of Corpus Chritti day, (as it did aj>. 1614, 1698, twenty-fifth of June. Rot. C. B. Bunb. 176. 

8 But the appearance need not be entered until eight days after the quarto die post* 
3 Bar. & Cres. 110.— Chitty. 

• Michaelmas Term always begins on the 6th of November and ends on the 28th of the 
same month. Hilary Term always begins on the 23d of January and ends on the 12th 
of February, — unless either of those four days falls on a Sunday, and then the term 
begins or ends on the day following. Easter Term begins always on the Wednesday 
fortnight after Easter Sunday, and ends on the Monday three weeks afterwards. Trinity 
Term begins always on the Friday after Trinity Sunday, and ends on the Wednesday 
fortnight after it begins. 1 Cromp. Prac. 1. Tidd, 8th ed. 101, 102. — Christian. 

By the 11 Geo. IV. and 1 W. IV. c. 70, s. 6, amended by 1 W. IV. sess. 2, c. 3, s. 2, it 
is enacted that Hilary Term shall begin on the 11th and end on the 31st day of January; 
Easter Term shall begin on the 15th day of April and end on the 8th day of May; 
Trinity Term shall begin on the 22d day of May and end on the 12th day of June ; and 
Michaelmas Term shall begin on the 2d and end on the 25th day of November ; so that 
there is now no uncertainty in this matter. — Stewart. 

M But these rules are now altered, and the whole law on this subject much simplified, 
by the statute 11 Geo. IV., and 1 W. IV. c. 70, s. 6, by which it is enacted that the first 
essoign or general return-day, for every term, shall be the fourth day before the day of 
the commencement of the term, both days being included in the computation ; the 
second essoign day shall be the fifth day of the term; the third shall b<» the fifteenth day 
of the term, — the first day of the term being already included in the computation. 

Until lately, matters of law were disposed of in the courts during term,— only the 
judges, indeed, in their chambers exercise an ancillary jurisdiction •. but their orders are 
not acts of the court, and if disobeyed can only be enforced by turning them into rules 
of court, and then obtaining an attachment, which can only be bad during term. It is 
true that great part of the vacation is occupied in the trial of causes at the sittings and 
assizes ; but these trials are not supposed to take place before the court, but before the 
individual judge who tries them. In consequence, however, of the press of business 
during term, the courts have now received the power of appointing sittings in banc, to 
be held during the vacation. 1 & 2 Vict. c. 32. —Stewart. 

But cssoign* have been practically abolished, (Price v*. Hayes, 1 Dowl. 448 ;) and the 
sittings of the courts are now exclusively on the days of the term, or on such days after 
term as may be fixed for sittings in banco. — Kerr. 
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If, after attachment, the defendant neglects to appear, he not only forfeits this 
security, but is moreover to be further compelled by writ of distringas(k) or distress 
infinite; which is a subsequent process issuing from the court of common pleas, 
commanding the sheriff to distrain the defendant from time to time, and con- 
tinually afterwards by taking his goods and the profits of his lands, which are , 
called issueSy and which by the common law he forfeits to the king if he doth 
not appear.(f) But now the issues may be sold, if the court shall so direct, in 
order to defray the reasonable costs of the plaintiff.(m) 2 In like *man- r* 2 o| 
ner, by the civil law, if the defendant absconds, so that the citation is of *■ 
no effect, " mittitur adversarius in possessionem bonorum ejus."(n) 

And here, by the common as well as the civil law, the process ended in case 
of injuries without force; the defendant, if he had any suDStance, being gradu- 
ally stripped of it all by repeated distresses, till he rendered obedience to the 
king s writ; and, if he had no substance, the law held him incapable of making 
satisfaction, and therefore looked upon all further process as nugatory. And 
besides, upon feodal principles, the person of a feudatory was not liable to be 
attached tor injuries merely civil, lest thereby his lord should be deprived of his 
personal services. But, in case of injury accompanied with force, the law, to 
punish the breach of the peace, and prevent its disturbance for the future, pro- 
vided also a process against the defendant's person in case he neglected to 
appear upon the former process of attachment, or had no substance whereby to 
be attached ; subjecting his body to imprisonment by the writ of capias ad 
respondendum.(o) But this immunity of the defendant's person, in case of 



(*) Append. No. III. { 2. (•) Pf. 2, 4, 19. 

(«) Hnch, L. 326. (•) 3 Rep. 12. 

(»)8Ut. 10 Geo. 111. c. 60. 



or writ of summons in personal actions is now regulated by " The Common-Law Pro- 
cedure Act, 1852," which provides a form of writ similar to that given by the statute 2 
W. IV. c. 49, except that no county need be mentioned therein, while it is specially pro- 
vided that the defendant may be served in any county. The writ is directed to the 
defendant, whom it commands that within eight days after the service of the writ on 
him, inclusive of the day of such service, he do cause an appearance to be entered for 
him in the court in which the action is brought, in an action at the suit of the plaintiff, 
and requires the defendant to take notice that in default of his so doing the plaintiff 
may proceed to judgment and execution. The writ is teste'd, — i.e., witnessed in the 
name of the chief-justice or chief-baron, or, in case of vacancy, of a senior puisne judge 
of the court out of which it issues, and dated on the day on which it issued. A memo- 
randum is subscribed to it, directing its execution within six months from the day of its 
date, after which period it ceases to be of force unless renewed. The defendant may 
apply to set it aside, if served after the six months ; if it cannot be served within that 
period, the plaintiff may have it renewed from time to time, until service be effected. — 
Stewart. 

* Now, by 51 Geo. III. c. 124, s. 2, continued by 57 Geo. III. c. 101, a distringas cannot 
be issued ; but at the foot of the summons or attachment notice as therein directed is to 
be given to defendant to appear, or, in default of an appearance, that plaintiff will enter 
one for him, and proceed thereon as if he had appeared. If, however, the summons or 
attachment cannot be personally served on defendant, and it be left for him at his house 
or place of abode, the court or a judge in vacation may grant leave to sue out a distringas, 
with a notice thereon as pointed out in the act, and plaintiff may levy 40*.; and if de- 
fendant still make default in appearing, an appearance may be entered for him, and 
plaintiff may proceed as usual. These acts have expired. 

These provisions seem to extend to the process by distringas in the exchequer. 5 Taunt. 
71, a. ; but see 3 Price, 263, 266. 5 Price, 522, 639. They do not extend to persona 
having privilege of parliament, nor to the process by attachment on a justicies in a county 
palatine. 5 Taunt. 69. — Ciiittv. 

The proceeding by distringas and outlawry is abolished by the "Common-Law Pro- 
cedure Act, 1852 ;" and now, if the defendant keeps out of the way, or personal service 
of the writ cannot be effected, the plaintiff must still use reasonable efforts to serve the 
defendant; and upon an affidavit showing Buch efforts to have been made, and either 
that the writ has come to the defendant's knowledge, or that he wilfully evades service 
of it, and that he has not appeared to the writ, the plaintiff may obtain* an order from 
the court or a judge authorizing him to proceed as if personal service had been effected. 

— 8TOWART. N 
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many instances to illustrate that maxim of law, that in fictione juris consist it 
asquitas.* 

But where a defendant absconds, and the plaintiff would proceed to an out- 
lawry against him, an original writ must then be sued out regularly, and after 
that a capias.* And if the sheriff cannot find the defendant upon the first writ 
of capias, and return a non est inventus, there issues out an alias writ, and after 
that a pluries, to the same effect as the former j(r) only after these words, " wo 
command you/' this clause is inserted, "as we have formerly" or, "as we have 
often commanded you :" — " sicut alias," or "sicut pluries, prcecepimus" And, it ti 
non est inventus is returned upon ail of them, then a writ of exigent or ex igi facias 
may be sued out,(s) which requires the sheriff to cause the defendant to be pro- 
claimed, required, or exacted, in five county courts successively, to render him- 
self; and if he does, then to take him as in a capias; but if he does not appear, 
and is returned quinto exactus, he shall then be outlawed by the coroners of the 
county. Also by statutes 6 Hen. VIII. c. 4, and 31 Eliz. c. 3, whether the de- 
fendant dwells within the same or another county than that wherein the exigent 
is sued out, *a writ of proclamation^) shall issue out at the same time r*ooA 
with the exigent, commanding the sheriff of the county, wherein the ■■ 
defendant dwells, to make three proclamations thereof in places the most no- 
torious, and most likely to come to his knowledge, a month Defore the outlawry 
shall take place. Such outlawry is putting a man out of the protection of the 
law, so that he is incapable to bring an action for redress of injuries ; and it is 
also attended with a forfeiture of all one's goods and chattels to the king. And 
therefore, till some time after the conquest, no man could be outlawed but for 
felony; but in Bracton's time, and somewhat earlier, process of outlawry was 
ordained to lie in all actions for trespasses vi et armis.(u) And since his days, 
by a variety of statutes, (the same which allow the writ of capias before men- 
tioned,) process of outlawry doth lie in divers actions that are merely civil ; 
provided they be commenced by original and not by bill.(r) If after outlawry 
the defendant appears publicly, he may be arrested by a writ of capias utlaga- 
tumJw'f and committed till the outlawry be reversed. Which reversal may be 
bad Iby the defendant's appearing personally in court or by attorney,(x) (though 
in the king's bench he could not appear by attorney,(y) till permitted by statute 

(') Append. No. 111. J 2. (») 1 Sid. 160. 

(«) 1 bid. (») Append. No. in. { 2. 

(') Ibid. (•) 2 Roll. Rep. 490. Regal. C B. aj>. 1664, c. 18. 

(•) Co. Litt. 128. (9) Cm J«c. 616. Salk.406. 

4 By stat. 1 & 2 Vict. c. 110, arrest on mesne process in civil actions is almost entirely 
abolished. Where it can be shown to the satisfaction of a judge of one of the superior 
courts that a plaintiff has a cause of action against a defendant to the amount of 207. or 
upwards, or has sustained damage to that amount, and that there is probable cause for 
believing that the defendant is about to quit England unless he shall be apprehended, 
the judge may direct that such defendant may be held to bail, and that a writ or writs 
of capias may be sued out. — Stewart. 

* And if in a joint action against several defendants one of them keep out of the way, 
the plaintiff may have a writ of exigi facias against that defendant, (Trye, 155,) and must 
proceed to outlawry against him before he can go on against the others. 1 Stra. 473. 1 
Wils. 78. 1 Bla. Rep. 20. Tidd, 8th ed. 126. 

If the defendant be a woman, the proceeding is called a waiver. Litt. 186. Co. Litt. 
122, b. An infant under twelve years cannot be outlawed. Co. Litt. 128, a. — Chittv. 

• Upon a special capias udagatum, the sheriff is commanded to summon a jury to ap- 
praise the chattels and value the lands, &c. of the outlaw. The sheriff then takes pos- 
session of the chattels and of the profits of the land, Ac., and returns the writ. Upon a 
transcript of the proceedings being returned to the exchequer, there issues to the sheriff 
a venditioni exponas to all the goods, a scire facias to recover the debts, and a levari facias to 
levy the issues and profits of the lands extended. The money raised under these writs 
belongs to the crown ; but the plaintiff, either by application to the court of exchequer 
or by petition to the lords of the treasury, according to circumstances, mav have it paid 
to him, and mav obtain a grant of the king's right to levy the profits of the land ex- 
tended. See Tidd's Practice, 137, 138. Should the outlawry, however, be reversed, the 
property of the outlaw, if in the king's hands, shall be restored to him by writ of amovetu 
mmnus, £c. — Archbold. 
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the common pleas the testatum capias may be sued out upon only a supposed, 
and not an actual, preceding capias; so in the king's bench a latitat is usually 
sued out upon only a supposed, and not an actual, bill of Middlesex. So that, in 
tact, a latitat may be called the first process in the court of king's bench, as the 
testatum capias is in the common pleas. Yet, as in the common pleas, if the de- 
fendant lives in the county wherein the action is laid, a common capias suffices; 
so in the king's bench, likewise, if he lives in Middlesex, the process must still 
bo by bill of Middlesex only. 9 

In the exchequer the first process is by writ of quo minus, in order to give 
the court a jurisdiction over pleas between party and party. In which writ(^) 
the plaintiff is alleged to be the king's farmer or debtor, and that the defendant 
hath done him the injury complained of; quo minus svfficiens existit, by which he 
is the less able to pay the king his rent, or debt. And upon this the defendant 
may be arrested as upon a capias from the common pleas. 10 

Thus differently do the three courts set out at first, in the commencement of 
a suit, in order to entitle the two courts of king's bench and exchequer to hold 
plea in causes between subject and subject, which by the original constitution 
of Westminster hall they were not empowered to do. Afterwards, when the 
cause is once drawn into the respective courts, the method of pursuing it is 
pretty much the same in all of them. 

♦If the sheriff has found the defendant upon any of the former writs, r*987 
the capias, latitat, Ac, he was antiontly obliged to take him into custody, L 
in order to produce him in court upon the return, however small and minute the 
cause of action might be. For, not having obeyed the original summons, he 
had shown a contempt of the court, and was no longer to be trusted at large. 
But when the summons fell into disuse, and the capias became in fact the first 
process, it was thought hard to imprison a man for a contempt which was only 
sapposed : and therefore in common cases, by the gradual indulgence of the 
courts, (at length authorized by statute 12 Geo. I. c. 29, which was amended by 
5 Geo. II. c. 27, made perpetual by 21 Geo. II. e. 3, and extended to all inferior 
courts by 19 Geo. III. c. 70,) the sheriff or proper officer can now only per- 
sonally serve the defendant with the copy of the writ or process, and with 
notice in writing to appear by his attorney in court to defend this action ; 
which in effect reduces it to a mere summons. 11 And if the defendant thinks 

(9) AppoutL Ncx 111. { 4. 

clause of nan omittas, commanding the sheriff that he do not omit on account of any liberty 
in his county, but that he enter the same, Ac, and take the defendant, Ac., which no* 
omxUas writ may be issued in the first instance. Tidd, 8th ed. 145, 146.— Caromr. 

• And a latitat cannot be served out of the proper county, though when » person has 
been served on the confines of a county, though out of it, the court will not in general 
set aside the service. 4 M. k S. 412. 1 Chitty's R. 15; and see id, 233. — Chitty. 

* In the Exchequer an action may also be commenced by a venire facias ad respondendum, 
whicfr is in the nature of an original writ, and is the process used in this court against 
peers and members of the house of commons. On this writ the defendant is summoned ; 
and if he do not appear, a distringas issues, and after that, if necessary, an alias, pluries, 
or testatum distringas. Tidd's Practice, 67. An action by an attorney or officer of this 
court is commenced by a capias of privilege, and against attorneys, officers, or prisoners 
by bill. Ibid. 68. — Archbold. 

11 But in this court the defendant cannot be outlawed, ae the plaintiff cannot proceed 
therein by original writ. 1 Price, 309. Besides, the writ of qno minus is a venire facias and 
subpoena ad respondendum. For the process in thi« court, see Tidd, 8th ed. 154 to 157. 

As to the form of the notice, see Tidd, 8th ed. 166. If there be no notice to appear, 
when necessary, or the notice be not properly directed. &c, the defendant may move 
the court to set aside the proceedings ; but any trifling informality in the notice, as 
setting down the day of the month on which the defendant is to appear, without saying 
instant, next, or specifying the year, or mentioning an impossible day, will not invalidate 
it. Tidd, 8th ea. 167. As to the service of the process, see id. 167 to 169. 

If there be no process, or if it be defective in point of form, or in its direction, teste, 
or return, or the attorney's name be not endorsed upon it, the defendant may move the 
court to set aside the proceedings for irregularity ; and a writ having a wrong return will 
not be aided by a correct day being mentioned in the notice to appear. But he cannot 
take advantage of any error or defect in the process after he has appeared to it or taken 
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ant, and make him put in substantial sureties for his appearance, called special 
Uul. In order to which, it is required by statute 13 Car. II. st. 2, c. 2, that the 
true cause of action should be expressed in the body of the writ or process : else 
no security can bo taken in a greater sum than 40/. This statute (without 
any such intention in the makers) had like to have ousted the king's bench of 
♦all its jurisdiction over civil injuries without force; for, as the bill of r+ooo 
Middlesex was framed only for actions of trespass, a defendant could L 
not be arrested and held to bail thereupon for breaches of civil contracts. But 
to remedy this inconvenience, the officers of the king's bench devised a method 
of adding what is called a clause of ac etiam to the usual complaint of trespass : 
the bill of Middlesex commanding the defendant to be brought in to answer 
the plaintiff' of a plea of trespass, and also to a bill of debt ;(/) the complaint 
of trespass giving cognizance to the court, and that of debt authorizing the 
arrest. In imitation of which, lord chief justice North, a few years afterwards, 
in order to save the suitors of his court the trouble and expense of suing out 
special originals, directed that in the common pleas, besides the usual complaint 
of breaking the plaintiff's close, a clause of ac etiam might be also added to the 
writ of capias, containing the true cause of action ; as, " that the said Charles, 
the defendant, may answer to the plaintiff of a plea of trespass in breaking his 
close; and also, ac etiam, may answer him, according to the custom of the 
court, in a certain plea of trespass upon the case, upon promises, to the value 
of twenty pounds, #c."(<7) The sum sworn to by the plaintiff is marked upon 
the back of the writ, and the sheriff, or his officer the bailiff, is then obliged 
actually to arrest or take into custody the body of the defendant, and, having 
so done, to return the writ with a cepi corpus endorsed thereon. 

An arrest must be by corporal seizing or touching the defendant's body, 14 
after which the bailiff may justify breaking open the house in which he is 1 * 
to take him ; otherwise he has no such power, tut must watch his opportunity 
to arrest him ; for every man's house is looked upon by the law to be his castle 
of defence and asylum, wherein he should suffer no violence : 16 which principle 

(fi Tree's Jut Fdizar. 102. Append. No. III. \ 3. Guildford, 99. Thia work la strongly recommended to the 

(#> Lilljr'a Pruct. Reg. tit. ac ttiam. North's Life of Lord student's perusal. 

a reference to something else, — as where the plaintiff swears the defendant is indebted 
to him in ten pounds or upwards, as appears by his books or by a bill delivered, — will 
not be sufficient unless the plaintiff is an executor, administrator, or assignee ; for then, 
from the nature of his situation, he cannot swear more positively than from belief or 
from a reference to the accounts of others. 1 Sellon's Practice, 112. — Christian. 

w But this does not seem to be absolutely necessary ; for if a bailiff come into a room 
and tell the defendant he arrests him, and lock the door, it is sufficient. C. T. Hardw. 
301. 2 New Rep. 211. Bull. N. P. 82. Bare words, however, will not constitute an arrest. 
I Ry. & M. C. N. P. 26. It is sufficient that the officer have the authority, be near, and 
acting in the arrest, without being the person who actually arrests. Cowp. 65. 

If the defendant be wrongfully taken without process, (2 Anst. 461. 1 N. R. 135,) or 
after it is returnable, (2 H. Bla. 29,) he cannot be lawfully detained in custody under 
subsequent process at the suit of the same plaintiff, though he may at the suit of third 
persons. 2 B. k A. 743. 1 Chit. Rep. 579, S. C— Chittt. 

It is not necessary that the arrest should be made by the hand of the bailiff, nor that 
he should be actually in sight ; yet when an arrest is made by his assistant or follower, 
the bailiff ought to be so near as to be considered as acting in it. Cowp. 65. — Christian. 

15 This appears to be stated too extensively : it is the defendant's own dwelling which 
by law is said to be his castle ; for if he be in the house of another, the bailiff or sheriff 
may break and enter it to effect his purpose, but he ought to be very certain that the 
defendant be, at the time of such forcible entry, in the house. See Johnson vs. Leigh, 
6 Taunt. 246.— Chitty. 

u A bailiff, before he has made the arrest, cannot break open an outer door of a house , 
but if he enter the outer door peaceably, he may then break open the inner door, though 
it be the apartment of a lodger, if the owner himself occupies part of the house. Cowp. 
1. 2 Moore, 207. 8 Taunt. 250, S. C. But if the whole house be let in lodgings, as each 
lodging is then considered a dwelling-house, in which burglary may be stated to have 
been committed, it has been supposed that the door of each apartment would bo 
considered an outer door, which could not be legally broken open to execute an arrest. 
(>mp. 2. — Christian. 
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verge of his royal palace,^)" nor in any place where the king's justices are 
actually sitting. 20 The king hath moreover a special prerogative, (which, 
indeed, is very seldom exerted, )(m) that he may by his writ of protection privi- 
lege a defendant from all personal, and many real, suits for one year at a time, 
and no longer; in respect of his being engaged in his service out of tho 
realm.(n) And the king also, by the common law, might take his debtor into 
his protection, so that no one might sue or arrest him till the king's debt be 
paid ;(o) but by the statute 25 Edw. III. st. 5, c. 19, notwithstanding such pro- 
tection, another creditor may proceed to judgment against *him, with r*oQO 
a stay of execution, till the king's debt be paid ; unless such creditor *- 
will undertake for the king's debt, and then he shall have execution for both. 
And lastly, by statute 29 Car. II. c. 7, no arrest can be made, nor process 
served, upon a Sunday, except for treason, felony, or breach of the peace." 

When the defendant is regularly arrested he must either go to prison for safe 
custody, or put in special bail to the sheriff." For, the intent of the arrest 
being only to compel an appearance in court at the return of the writ, that 
purpose is equally answered whether the sheriff detains his person, or takes 
sufficient security for his appearance, called bail, (from the French word bailler f 
to deliver,) because the defendant is bailed or delivered to his sureties, upon 
their giving security for his appearance, and is supposed to continue in their 
friendly custody instead of going to gaol. The method of putting in bail to 
the sheriff is by entering into a bond or obligation, with one or more sureties, 
not fictitious persons, as in the former case of common bail, but real, substan- 
tial, responsible bondsmen, to insure the defendant's appearance at the return 
of the writ; which obligation is called the bail-bond. (p) n The sheriff, if he 
pleases, may let the defendant go without any sureties ; but that is at his own 
peril : for, after once taking him, the sheriff is bound to keep him safely, so as 
to be forthcoming in court; otherwise an action lies against him for an escape.* 4 



(i) See book !▼. 276. The verge of the palace of West* to other men's actions, lest she might be thought to delay 
■meter extends, by itat. 2ft Hen. MIL c. 12, from Charing justice." But king William, in 1602, granted one t» lord 
Cram to Westminster hall. Cutta, to protect him from being outlawed by his tUlor, 



(")Sir Edward Coke informs ns (1 Tnst. 131) that herein (3 Lev. kx-2:) which is the last that appears upon our books, 

"he could sny nothing of his own experience; lor albeit (") Finch, L. 454. 3 Lev. 332. 

meea Llixnbeth maintained many wars, yet she granted (•> Y. N. B. 28. Co. LIU. 131. 

frw or do protect tons: and her reason was that he was no {?) Append. No. III. 1 5. 
It mUjert to be employed in her service, that was subject 

n Except by an order of the board of green cloth, or unless the process issue out of the 
palace court. 3 T. R. 735. But an arrest within the verge of the palace has been holden 
in the Common Pleas to be no ground for discharging the defendant out of custody. 7 
Taunt. 311 ; and see 1 Chit. Rep. 375. 3 B. & A. 502.— Chitty. 

* Sed vide 1 Lev. 106. Process cannot be executed in Kensington palace, (10 East. 
578. 1 Camp. 475, ) or within the Tower without leave from the governor. 2 Chit. Rep. 
48, 51.— Chitty. 

* See construction of this act, Tidd, 8th ed. 216. After a negligent escape, the defend- 
ant may be taken on a Sunday. 2 Lord Raym. 1028. 

The arrest must be made in the county into which the process is issued ; an arrest on the 
verge of a county into which the writ is issued is bad, unless there be a dispute as to 
boundaries. 3 B. k A. 408.— Chitty. 

s Or, by 43 Geo. III. c. 46, deposit in the sheriff's hands the sum endorsed on the writ, 
with 10/. in addition to answer costs, &c, and the fine paid, if proceeding by original ; 
and this deposit is paid into court, and repaid to the defendant on his perfecting bail, 
or rendering himself to prison, (4 Taunt. 669. 1 Bing. 103. Chitty R. 145. 3 M. & S. 
283 ;) but, if neither of these measure's be taken, it is to be paid over to the plaintiff by 
order of the court. See cases on construction of this act, Tidd, 8th ed. 226, 227. Quaere if 
depositing goods instead of money will do. 7 Moore, 432. — Chitty. 

J An agreement by a third person with a sheriff's officer to put in good bail, Ac., (1 T. 
R. 418,) or an attorney's undertaking to the office for defendant's appearance (7 T. R. 
109) or to give bail-bond in due time, are void, and no action lies on it ; but if given to the 
plaintiff in the action, it is valid. 4 East. 568. — Chitty. 

u But the action may be defeated by putting in bail in the original action, of the term 
in which the writ is returnable, though after the expiration of the time allowed for 
putting it in, and even after the action for the escape is brought. ■ 1 Esp. Rep. 87. 2 B. 
k P. 3o, 246. 1 Taunt. 25. 1 Chit. Rep. 575, a. ; sed vide 7 T. R. 109. 4 East, 568. To 

?revent this, plaintiff should oppose .justification of bail, (Tidd, 8th ed. 235,) or render. 
T. R. 109. 2 Marsh. 261. 1 Price, 103. 4 M. & S. 397. 
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*.1K> I'lMVATK WItoNtiS. [Ik** 

Kill on t!:.- ..Iln«r liaii«l. Ii>- i-i i>I'Iil'«'*I. I'> -tatuti- 'j:. ||. n VI r 1". M tali 
II » •■ !• ■■•!■ n >l a -nth* • ht t-:i:.-l«'h'I , ai.»l I \ -tatutr \'2 • m «■ I « J! 1 tin- »l 
-li.iii T.iKi- h.ni !■•!■ if "tin r — * 1 1 1 1 tt :iii -m ii a* i- <*\%*iru !■• l-V tin pta.hliff 
•- ti> 1- ■ i -« I • ii ■!.•■ l'.i< k «•! i in- « r.l 

I |". i, i;..- ri*iiui"l i ! .i wi.i i>r %« .ikiin |i>ur iin\ « alli-r. liir • :• !• i;*:a"it 
tiff" '" at - 'i-hii j In tin i\..jfiii\ ••! I hi* writ "lli.* tijy-.ir i: . i-«: a ««"t^ 

• Ml T |-nf * 'iiir lit :iii<l ii -':"\ ii.^ I ■.-.. I '/if.'., ii. f» #i ; \%hnli i- • > 'uf:i«.?»ij. « 

• jiiiMsn^ .!i ha.! ■■" « * If fi. - I «■ imt ilniif. an«l ll.i* l':ui 'ti.it m'n-l 
h\ ill* -i.i rill '«■■■* .m ■ ri—|"'ii*ii«i«- \» i ■-•■ni. tin- plamtitl ma\ t.ikf an mh^u 
Ip'iii tl.i- *!iii:ll «•! (lit- hail l«'ii«i til. hr I In* tlatuti* I A .'• Ahfn-. •■ |t» i 
l-riiii* an :itti*ni ihinu|->ii a:/aiii-i tin- tin-rill '•» hail. Kiu: il I In- l*ail i 
i ••pli«l h\ thi ■ -lii-r.Tl hi- in-.|\ iiil |'t I -• h-. th«' plailltilt lii.t \ |.r-"«^| aj*. 
tin- hln rill Inn. <•*•.! \\ laiiii'-: ii | •• -n I. .in. lit —I !«• pi-turn tht* urit. il 
alr»:i«lv •(••in*, aifl :iMiT»iinli !«• hrm*; in tin* I*n|\- ut (hi >[*l» mlanl. Ai 
tin- «• it*- rift .l**.-** nut liii-n i aiiii- -nflii ii m huii |ti !••• put in an*l |nt!i t-wJ « 
In- Hill Imn-i-lt hi' n-«|Miii-:hlf to tin- plaintiff 

Tin- had if/- i > . nr haii t-. th*- thtftt. muM !••• put in «:tii«r in «'|-n<^n 

iM-titri- mi i tin* jii'l^t* tin -n ••■!". nr • Sr, in tin- ii*iintrv. h*i..rr a f*»iuuiLM 

apjHiinti.l |4»r that purp hv viriu*- ut iln- -taint*- I \V ami M • 4. » 

mil*! hi* t r:i 1 1 •> 1 1 1 1 M • • • I !•• tl ii rt Tln—i* hail. \\ ho iiiu-l at h-a-t lw V 

HUliihiT. Ii i ci- 1 tiitir Kiln a r«-i-"i;ii;zalii r '/ III •■■HI rl «»P hi-J-Tr tin- JU-l^r or 
iiu-*p>iirr iii a Mini r<|iial >>r in -•nin* • a-i- «l«»iihlr • to that uhii h tl.»* pi* 
hath hUiirii in. \\ In ivh\ iIm\ •!•• jiontlv anil •»••*« i-ru II \ umlcrtaki that il 
•irli-iiilaiif In- i-niii|i inn**! in tii« a ait imi In* -hall p:i\ tin- n«i* aiil < "rnli-mra 
nr r« inliT hiiii-i'll a pn-oin-r. or that thr\ will pa\ it I<«r h.m ; mhi- h r%* 
sum-f i* traii*iuitli il !■■ tin- •■••nrt in a -lip u| pan hiucnt <*ntiti«-i| a t*t»l-pm 
AIhI. il i'\i-i |i|i-il !•». tin- h:ul in it— f h«* ;.# rh • U 4 ; that in. th«V inu-t ivtitf I 
i»i-l\t-» in niiirt. »r In |miv thi- rMiiniii--.iiiii-r in tho i < •mitr\ . hv «wi-aniiff I 
«»«-hr- hi»ll-rki'i-pi-l'-/' ami rai-li «»l lin-ui t>i In* **«*rth tin* lull -urn I«t « hick 
aro hull, ultrr pa\nun( ••! all tln-ir ilrht- " Thi- an*w»r- in -nm- lut-aM 
t in- i.i n in t - • !»-4 

*»h. r.tl i .«iii!>i! -ii. >l« l.-n-l tit! f.-i iiii'i.' \ | .i:<l «h*n h«- ha* «ll-< h.irj»-l h;i:i •**! < 

ti«l\ kIi lilt -In* |-: «\i.!li>>ii! .i h.nl-l- li«l. :«li«l h.i>. Hi i •i||«*ifti« li> •• i.f h>« »»i€>-mi 

aln •■. I* tii nl.l:^.«l t.i |:i\ .h-i-t .ml m>*|« * Kt<t. 171 •"mm 

1 It h>- »•• r*-'>i<M*. hi' i» hahlf !•! a «|*«-« i.il .n» t;«.n i»h t !■•• i-ap*- iS:IIi. •" I*. "J*« lV 
l'-- ii 1 K .r'.'i.i I. nt. t" ni.i:iit.iiii -iii h ;». i ii«ii. t !•*- |».irtM- utlfft-l am !-%»! mu«t bm 
fiiitli' • lit | ■ ? - ■ | - r ? \ .ii th> «>>uiit\ wIhh- lit** nr«-t w*» Iiu<if*. l'i IU«t. ./Ji* - J arr 

* 111 )'T'- I III J" ill I !■•• Kll.^ « Ih-||- Ii l\ '.T w|i«-H.\*T */*^<*vi ; -.t' .f «w/ -u- ■>■! j i 

I**-* ii •l:-|>*n>> <l u:t!i l>\ !l nrr. -■»>.. , ».i • wiinh .in* iii»-T* 1\ n^nrnal iuia«| b» 

«■! in |f ■■!.!■.•• in tli- ;/ ■ "t K nj"« It n« h l\ - . ^ •'•»fuii«*>n B^fw« 

inu-t I— i-ni* -n-l In tin* K:iik''*> I'x-if Ii wlnri' i|*«t* ii*Unt li*v* l-^*-i» ^nr«i wiia i 

• •I a I'ill •■! Mi'i-ll*— \. • i ' •!*« r |r>-*>— t)i«-r**iii. • ••uiiiimii l*til •h"il>l !■*• bi*r«i at CJ 
turn. ••! in furlif >i.n - • \> m-.i.- n<>: in< lu-hn^ >ui.-l.t%. if th*» i^«t a!l«*r it i «* 
c j;.- I. 1 I'.urr '»••. r.hi. — lit-1 •J*' 1 

In |'! iii:«r- > i •■■ :n ii .ii tl,*- K.i.,; » I- i.< Ii. the a* •!•••« ranr«- nm*l l«* • r*l«>ff*M 

tin* Iii. !• *-t .-I tl..- » > >ii ii *! \ :•. w "... ii tin- .ii t :■ -n i- I.imI. *m if lain i-:tfhl *|.t%« aftrr a|-f-««aJ 

• l*t .-r -n ii*.. -1.- |-«t ■■! !■■'.: n -f j.f.N.-.. .; h A •'. lh«. 4 !■. A K. 71.1. > i* | 
("••fiitm-n I'h .i» f I.* > ..-!•: <i 4 - .i. i..k>.i. ■! tr**in iht* r*'tiim-*U«. an*i n»4 fr«*tu tW< 
i|m- |«-l nl tl.* r.'.Mwf !.*■«:.! hi I1-mI lni|-\.t I 1 "Jin. 'JIT. 

I'\ "i • II ■ '_T. t • • \i.<i •■• tii- jiiiiit.il • | T'Nt-t^hfijr*. if !>»•• i|trf»*n«iaat. I 

I** *n -. r». -I w :tli | : i. ..! t •* .t|| . .ii .it tli*- r. turn tii*rt*««f '^r wxthm n^ki 

.•ft- r -ii It ■• ,, i'ii • .t ii itli'lf. .* ••] 'lit* >.T\ii^>nf *ii* h pr*» m >*v. mm* 

i% i ••inn.'-n -t| | ■ .: :. - . rn-.u > .» . i I ■: *K. •{» *.. n l.mt an 1 |«n» «-j«| tK«-rw*u 

mi. !. i. •■'■■■i.ii t :i.i I ■ •; |- .tr.iiM . •>• :■.. 'i * «.:um>.ii kul I h«* | I»nti0 r* 

i-iit* r * a i. h .i; i • ii ■! .■■■!.■ • n.n.'ii I i.l ti!i ti.«* i.:ntti •!.!« . T:«M '.'I'.' *'ar*T*f 

r * • •: .» fr. . !. ' 1. • .■...■.:. i. * . r .i ;..n.- 1. i- l.-M.-r. >» faun t. 14* 1 • "kitlv 

--in :« ii."* i: *h •; i ,m? T i 

■" I " | -- -t i m ■ < .ii * ».! v ■ : .' i i*. .i ? J.« *."t mu«t !*• riTpn tn th«> |-laiBU«l 

ti-rn. *. >r i.'. ii' i%i,. r • ■ » | - ■•■ 'I..- l.'i.r Hi «i ■ i ■ l** th*> l^iil «it|i:n t*a«-rir<j 
I. ■ '. « ■ »■ i \ « t . * v • t ". • • ■ i j - . . ■ \ • i '. ■ i: i I » .\ I! ■ • "• an I -• .'..■r . / • •.# » .-*. 
I-- tT.t.-t. t<> ti.. >h lf-ii-i in* • %'■ -w\ )•« :. r<- tli.- -h. nil i- ruhil. .\l«*&anii«p* n. 
N .■* . I'li'i. K. Ii. Hut wif-zv 1^1 i* fi*»t put in, at the time of ruliag tia« i 
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Chap. 19.] PKIVATE WRONGS. 29? 

the stipulatio or satisdatio of the Roman laws,(s) which is mutually given by 
each litigant party to the other : by the plaintiff that he will prosecute his 
suit, and pay the costs if he loses his cause ; in like manner as our law still 
requires nominal pledges of prosecution from the plaintiff: by the defendant, 
that he shall continue in court and abide the sentence of the judge, much like 
our special bail, but with this difference, that the fidejussors were there abso- 
lutely bound j udicatum solvere, to see the costs and condemnation *paid r*oQ2 
at all events ; whereas our special bail may be discharged, by surren- L 
dering the defendant into custody within the time allowed by law; for which 
purpose they are at all times entitled to a warrant to apprehend him.(J)* 

(•) Inst. /. 4, t. 11. Ff. I. 2, t. 8. («) Show. 202. Mod. 231. 

turn the writ or bring in the body, he must put in and perfect of bail at his peril, or 
render the defendant within four days in a town cause, or six days in a country cause, 
without any exception. 2 Bla. R. 1206. 2 Chit. R. 82, 108. Tidd, 8th ed. 256. 

Within a particular time (in general, four days) after the exception entered and notice 
given, the hail must justify. See Tidd, 257, 258, 259. If they do not mean to do so, 
others should be added. 

Previous to the bail justifying, there should be a notice setting forth that the bail 
already put in will on a certain day justify themselves in open court, (2 Chit. R. 103. 
Tidd, 251) ;) or that one or more persons will be added, and justify themselves as good 
bail for the defendant. Id. 

In the King's Bench, bail are added and justified before one of the judges sitting in 
the bail court, by virtue of the 57 Geo. III. c. 11. The bail must be in Westminster hall 
by half-past nine in the morning ; and if the bail are not ready, and the papers delivered 
to counsel, before ten o'clock, they cannot be taken after that hour. Iiul. II. T. 59 
Geo. III. K. B. When there are but few bail, it is necessary that they should be very 
punctual in the time of their attendance, for if they are not ready when the judge takes 
his seat, he will not wait for them till ten o'clock ; but when the bail are numerous, the 
exact time of their attendance is not so material ; and on the last day of term they are 
still allowed to justify, as formerly, in full court, at its rising. Tidd, 262. 

In the Common Pleas the bail must justify at the sitting of the court only, except on 
the last day of term, when bail who may have been prevented from attending at the 
sitting of the court shall be permitted to justify at the rising of the court. It. M. 51 Geo. 
1 1 1. C. P. 3 Taunt. 569 ; sea vide 8 Taunt. 56. In the Exchequer, the junior baron attends 
in court alone, a few minutes before ten o'clock every morning during term ; and it is ex- 
pected justifications of bail be then made; and no justification can take place after half- 
past ten o'clock. 8 Price, 612, R. E. 56 Geo. III. 2 Chit. 381. 9 Price, 57. Tidd, 263. 

To justify themselves, each must swear that he is worth double the amount of the 
debt, after payment of his own debts. But if the sum exceed 1000/., each is only required 
to justify himself in 1000/. more than that sum. M. 51 Geo. III. It is not sufficient for 
bail to swear they are worth a certain sum exclusive of their debts. 4 Taunt. 704. There 
must also be an affidavit made of the service of the notice of justification, which must 
state the mode of service of such notice. Tidd, 264. — Ciiittt. 

" And the bail may render the defendant in their discharge, even after judgment ; and 
they may take him on a Sunday, (6 Mod. 231 ; but see 2 Bla. R. 1273,) or during his exa- 
mination before commissioners ot bankrupt, (1 Atk. 238. 5 T. R. 210;) or going into 
a court of justice, (1 Selw. Prac. 180. 3 Stark. 132. 1 D. & R. M. P. C. 20;) and they 
may justify entering the house of a stranger (the outer door being open) to take the 
defendant, though he be not in the house, (2 Hen. Bla. 120;) and if the defendant is in 
custody, either in a civil action or upon a criminal charge, they may in King's Bench 
have a writ of habeax corpus to bring him up to the court, to be surrendered in their dis- 
charge. 7 T. R. 226. When the principal is taken, one of the bail, it is said, must 
always remain with him, (1 Selw. Pr. 180;) but a third person may assist in the taking 
and detaining defendant, though the bail do not continue present. 3 Taunt. 425. 

Besides the mode of discharging the bail by rendering their principal, there are va- 
rious other causes for discharging them, such as the death of the defendant, (Tidd, 293, 
1183;) his bankruptcy and certificate, (1 Burr. 244. Cowp. 824;) his being made a peer, 
or member of parliament, (Oougl. 45. Tidd, 293;) or being sent abroad under the alien 
act, (♦'» T. R. 50, 52. 7 T. R. 517,) or under sentence of transportation, (6 T. R. 247;) or 
his being impressed or discharged on the 48 Geo. III. c. 123; or by the act of the plain- 
tiff in not declaring in due time; bv making a material variance in the declaration from 
the process or affidavit in the cause of action, (2 East, 305. 2 B. & P. 358. 6 T. R. 363 ;) 
or a variance between the affidavit and judgment in Common Pleas; or in declaring in 
a dilFereut county by original in King's Bench; or recovering under a bailable amount; 
or in giving time to the defendant on a cognovit, &c. ; or removing the cause from an 
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.*••}•••• 1.1! 1'inl m ri«juir«-'i a* •>! • ■»ur*«- ««nly tt|Nin a«!i"ii*» ••!'•!• 1*1 «-r •• ! -r 
the • .i*f .it n-ii\ • r «-r !>t iiii>in-\ ilur. » In- rr ill** |'Uiiiti!l *-.i!i *»• .ir thai ti.« 
ft in n 'ii aiu-*uiit-« |.» tiii |h.iiii.1«. H I. lit in »r||.iii- Hl.rri' tin- •i.iinu^i* jr> 
ctri>'iiv Im-hij !•• In- :i««i-««i .| •/ / /.'■.'■.I/, |._\ :i jur\ . a- in ;i« li-h- h-r »■*■> ■ 
iiiriit • ■!* 1 1 1 i|m— *. ii h\rn -t i'l<«in |H»«»«-ii.|r | (l r ;i |»lain(.fl Iniwiar (oiltf .m. 

• •t In-* t .i.i«« >it ;n ti<oi , uiiij tiu-n Inn- n<» -|»»i iaJ i'.ul i* Iak< n tht-n-«-i». in..- - 
it JU'I^> - "r-i'-r nr tin* |-artn uiar iliri'i ti'»iii ••! tin- • ■mri. in ■•■•im- |n-i ui.ur • *- 

• •f 1 1 1 : ■ i r- 1 • ». a* in • a •»!■•» <»| iu:t_\ hi-iu «»r atr<Mi<»u* h.it t« r> ; • •!• ii | •- >r« -»ii« h *j 

• in uiit<*l:iii> ■■■•» a- ruaki- i( al»*"iiit* l\ Ihhimh that the <h hlpl.tiit • :.■■•. 
k* |>; within tin ri a« ii "I jii*»ti«i- AU«i in a< ti'iij*. a^ain-l In-ir*. «\»« yt« r- 
:i«im::i -fr.it.-r-. !..r ■ t*-l»f - •■! tin' «!•-■ •■«»• «i. »!■■■• ial l<aii i-» n--t ilt-inaii'l..t 
tin' »• f ■■■it i« f i - -f •»«■ |ir<>|M<ri\ a^a;ii«t lhi*iu in jh r^'ii, a* a^aiii«t t !•■ i !*• • ' 
tln a •liii:i«til in iln-ir |i"»»i —- phi 1'ut •*|H'iial hail i« r«'«|inr>-il •■wii «•! t' • 
ui-ti'>ii« lur a ■/ ' i*'f •/. >»r wa-tin^ 1 1 •*- ^imnU <>| tin- •!«-• »a-»«l . that »r-i.; (• 
nt tin ;r <»w n ftiiitiut T ;h_: 

"I'll ii- tuiii h t>*r y.r-- »•■ ; u hi--h i* ..nlv im-ant t«« l»rm^ tin- -i« t« nlant iii!« • • 
in upli r !•• • iiuti-fi tin- -nit aii'l alflf tin- ilitiTiiniiatixii ot tin- law \\ ;.. 
n|i|N'ar<» •it)i*-r m |n r>*>n a* a |«rii"iirr. nr mil ii|mih l.ail, tiu-n l«»il«i\% thr j ■' i 
U'tHrrn tin- |iarti«-N. whuh hi- -hall • •utiM-Irr at lar^i- in ili«- u«-xi < ha|>t< r 






:.l 






r. i.i- 



i-iiaptki: XX 

• •K I'l.KAMVi. 

tici" i *l'! r %(ii\i.s :m- tin- mutual altm -»1 m *ii« Im-Iih-i-ii tin* |ila:nti£ ar i d^- 

■* " J ti'ii'l.mt ; uliiili at |in—i'iit :irr «ri il<»un ami ilih\ • r««l intu lln- |-r*«|»r 
otliri- in writing, tlpm^li l>>riin r\\ tln-y wire ii-uall\ put in l«v tin :r i -■•un*< » ^r 
/•#iv. «>r !■■■.! i ■->-, in 1'itirf. an-l tin n nmmtfl •lnuii l-v tin- i iin-l dcrkv <*r pr- 
tli"h<<f.kr.» - . w in m i m mir i'M law -Kri-iH Ii tin' |tl«-»*liiii;-« an- l'r«-*|i*i m.\ J- 
ii*iiiniiaii'<t tin- // r ■/ ' 

int.-T..-r . ■mrl '>r n!i rr.ii.* !•• nl i:r il.- n. >>r t.ikin,: priM i|<a! Hi •%•'• tit."li. •>•• Ja. -J" 

• •r .ni\ ■••!,. r irt» /i.Iir.i-. .n |i lru_' .i.vi.Ti-t th.- | rm« i|mI T.-l-i. II*-. >»^ l:.« i» 

rutii- . i-. - . i. ti,.-. j. i,t- ii.-l •-::.. i >i i.koin .it.>>ii< in I J'i'i • ir^ "*lh •*•! -'."• I- -*■' 
4«':. II J7. I1--J. il-7 • iiiTTi 

fc >i\-r.il • \!'ii-i !.•■•! fl.i ■ -nn. I.4H' t.ikifi |l.*# •■ . nii*l n>>« l>> thf U«t alAtu'r. u. 
T A * I\ 7 1 •!.-.. ii. • .i. ?i..i. mu-t iiiifiint In ■J 1 ' 4 "inrti. 

1 l'\ -fit .a 1 \V |\ • 4 J. j..n.-r w.i- ^'.'.••n !•• tin* iu-i.«.« ••( lii«- ■<ii-T:t.r .•«.*•:• u 
fink. »!,■ !, .i!:> '.it..-i.« ;r. (<■• *i.-> |.- .<f f- 1 . -- k-litajz 1 !.• ft :n ii-«* m I !••» *ai>1 o^jn* *• ::++ 
mitrlit <i> • rn • \i • 1 • !i*. !'.« -'.i! 1 '• A II \\. t. •■. !•■. tin- j-mi-r «o* f*t»-ii'l— 1 Ant ■ * 
" I hi- '■?:»::». -n l.iw I'i .!■;:.■ \ • I*VJ. " riin«"l |-.m.r« wt-r-- At:«iii ^.i-r. : :i.« 
iu«U'- - •■ ■: n.:- |-ir j- — It.. :u|. •■■? i !• .il.fij tr.ni.««l un-h r lh«- fir»t «!^lul«- I.*i. t-«- 
ri«j • ..:> i '.H :• r !'•• ; ■». r- ^ ■ • r. t*. •(.< I.t- 1 . hut !•■ .i tfn-.tl • \t* ill *!-> r«~ «-fva> :r»i ACri 
Hi.iffi \ .i.N r.il.>-i - h lit- t- • i; rii ■•:■- in Hm !- >r in • •»! ]•!• 4<l.li»*« s lliill 

rii'i'l.fij .- !«••■ -I.i" ii' ill i I- .'.■ il .i'i-I ' ;i' ! tli«* " i 'J whl« h «^tffi*t. !'.:«• it* 

J'UmiT *! - . .i'i«i- .■! .!••.'. ■: I'i.- >h !• !>>i ml • kToiiifl ••! ih-!i|iit- . it i« lh«* f>>m.*i -^* •!• 

•if ni;< .* ii.: ■ ii Vi. r I 'in' «li<!i * =.M I •• II. •■ -u| j-«ri . r f |.«- i|ffrin«- .>( tr.. |«*',i 

in « \ i. n- ■ 1'- - 1. .... - .' .1 I: 1 . » |».u.*l *J7*. It.* .i* 4. •»»• >t M-n-'ti t -«:.•,«- **=j« 

h-arn.-l -ii.*> :. I* ..-" I:- i 1 ■■' ■■! 1 !..•■ tii-t j r.n* | ! f | h^l.l»< tl.A* i; . -• .• 
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The first of these is the declaration, narratio, or count, antiently called the 
taie;{a) in which the plaintiff' sets forth his cause of complaint at length ; being, 
indeed only an amplification or exposition of the original writ upon which his 
action is founded, with the additional circumstances of time and place when 
and where the injury was committed. But we may remember,(&) that in the 

(') Append. No. II. { 2; No. III. £ 6. (») See p.iges 2S5, 2S8. 

And facto only should be stated, and not arguments or inferences, or matter of law. 
Cow p. 684. 5 East, 275. The party can only succeed on the facts as they are alleged 
and proved. 

There are various facts which need not be stated, though it may be essential that they 
should be established in evidence, to entitle the party pleading to succeed. 

Thus, there are facts of which the court will, from the nature of its office, take notice 
without their being stated : as when the king came to the throne, (2 Lord Raym. 794,) 
his privileges, (id. 980,) proclamations, Ac, (1 Lord Raym. 282. 2 Camp. 44. 4 M. L 
S. 532;) but private orders of council, pardons, and declarations of war, &c. must be 
stated. 2 Litt. Bac. Reg. 303. 3 M. k S. 67. 11 Ves. 292. 3 Camp. 61, 67. The time 
and place of holding parliaments, and their course of proceedings, need not be stated, 
(1 Lord Raym. 343,210. 1 Saund. 131 ;) but their journals must. Lord Raym. 15. Cowp. 

17. Public statutes, and the facts they ascertain, (1 T. R. 145. Com. Dig. Pleader, c. 76, \ 
the ecclesiastical, civil, and marine laws, (Bro. Quare Impedit, pi. 12. Lord Raym. 338,) 
need not be stated ; but private acts, (Lord Raym. 381. 2 Dougl. 97,) and foreign (2Carth. 
273. Cowp. 174) and plantation and forest (2 Leon. 209) laws, must. Common-law 
rights, duties, and general customs, customs of gavelkind, and borough-English, (Doug. 
150. Lord Raym. 175, 1542. Carth. S3. Co. Litt. 175. Lord Raym. 1025. Cro. Car. 561,) 
need not be stated ; but particular local customs must. 1 Roll. Rep. 509. 9 East, 185. 
Stra. 187. 1287. Dougl. 387. The almanac is part of the law of the land, and the courts 
take notice thereof, and the days of the week, and of the movable feasts, and terms. 
Dougl. 380. 8alk. 269. 1 Roll. Abr. 524, c. pi. 4. 6 Mod. 81. Salk. 626. So the division 
of England into counties will be noticed without pleading, (2 Inst. 557. Marsh, 124,) but 
not so of a less division (id.) nor of Ireland. 1 Chit. Rep. 28, 32. 3 B. & A. 301, S. C. 
2 D. & R. 15. 1 B. k C. 16, S. C. The court will take judicial notice of the incorporated 
towns, of the extent of ports, and the river Thames. Stra. 469. 1 H. Bla. 356. So it 
will take notice of the meaning of English words and terms of art, according to their 
ordinary acceptation, (1 Roll. Abr. 86, 525;) also of the names and quantities of legal 
weights and measures, (1 Roll. Abr. 525 ;) also courts will take notice of their own course 
of proceedings, (1 T. R. 118. 2 Lev. 176,) and of those of the superior courts, (2 Co. Rep. 

18. Cro. Jac. 67,) the privileges they confer on their officers, (Lord Raym. 869, 898,) of 
courts of general jurisdiction, and the course of proceedings therein ; as the court of Exche- 
quer in Wales and the counties palatine, (1 Lord Raym. 154. 1 Saund. 73 ;) but the courts 
are not bound, ex officio, to take notice who were or are the judges of another court at 
Westminster, (2 Andr. 74. Stra. 1226 ;) nor are the superior courts, ex officio, bound to 
notice the customs, laws, or proceedings of inferior courts of limited jurisdiction, (I Roll. 
Rep. 105. Lord Raym. 1334. Cro. Eliz. 502,) unless indeed in courts of error. Cro. 
Car. 179. 

Where the law presumes a fact, as that a person is innocent of a fraud or crime, or 
that a transaction is illegal, it need not be stated. 4 M. k S. 105. 2 Wils. 147. Co. litt. 
78, b. 1 B. A A. 463. 

Matter which should come more properly from the other side, as it is presumed to lie 
more in the knowledge of the other party, or is an answer to the charge of the party 
pleading, need not be stated, unless in pleas of estoppel and alien enemy ; but this rule 
must be acted upon with caution ; for if the fact in any way constitutes a condition 
precedent, to enable the party to avail himself of the charge stated in his pleading, such 
fact should be stated. Com. Dig. Pleader, c. 81. 1 Leon. 18. 2 Saund. 62, b. 4 Camp. 
20. 11 East, 638; and see cases, 1 Chit, on PI. 206. Stephen, 354. 

Though the facts of a case must be stated in pleading, it is not necessary to state that 
which is a mere matter of evidence of such fact. 9 Rep. 9, b. 9 Edw. III. 5, b., 6, a. 
Wille*, 130. Raym. 8. 

And though the general rule is that facts only are to be stated, yet there are some 
instances in which the statement in the pleading is proper, though it does not accord 
with the real facts, the law allowing a fiction, as in ejectment, trover, detinue, &c. 2 
Burr. 667. 1 N. R. 140. 

No fact that is not essential to substantiate the pleading should be stated. The state- 
ment of immaterial or irrelevant matter is not only censurable on the ground of expense, 
but frequently affords an advantage to the opposite party, either as the ground of a 
variance, or as rendering it incumbent on the party pleading to adduce more evidence 
than would otherwise have been necessary ; though, indeed, if the matter unnecessarily 
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declaration or declare his injury to have happened in the very county and place 
that it really did happen * but in transitory actions, for injuries that might have 
happened anywhere, as debt, detinue, slander, and the like, the plaintiff may 
declare in what county he pleases, and then the trial must bo had in that county 
in which the declaration is laid. Though if the defendant will make affidavit 
that the cause of action, if any, arose not in that but in another county, the 
court will direct a change of the venue or visne, (that is, the vicinia or neighbour- 
hood in which the injury is declared to be done,) and will oblige the plaintiff to 
declare in the other county; unless he will undertake to give material evidence 
in the first. For the statutes 6 Ric. II. c. 2, and 4 Hen. IV. c. 18, having 
ordered all writs to be laid in their proper counties, this, as the judges con- 
ceived, empowered them to change the venue, if required, and not to insist 
rigidly on abating the writ : which practice began in the reign of James the 
First.(d) And this power is discretionally exercised, so as to prevent and not 
to cause a defect of justice. Therefore the court will not change the venue to 
any of the four northern counties, previous to the spring circuit ; because there 
the assizes are holden only once a year, at the time of the summer circuit. And 
it will sometimes remove the venue from the proper jurisdiction, (especially of 
a narrow and limited kind,) upon a suggestion, duly supported, that a fair and 
impartial trial cannot be had therein.(e)* 

*It is generally usual in actions upon the case to set forth several r*opj; 
cases by different counts in the same declaration; so that if the plaintiff L 
fails in the proof of one, he may succeed in another. As, in an action on the 
case upon an assumpsit for goods sold and delivered, the plaintiff usually counts 
or declares, first, upon a settled and agreed price between him and the defend- 
ant; as that they bargained for twenty pounds: and lest he should fail in the 
proof of this, he counts likewise upon a quantum valebant; that the defendant 
nought other goods, and agreed to pay him so much as they were reasonably 

(*) RmUII, tit. Dettt, 1*4, b. Fit*. Abr. tit. Brisfe, 18. (•) Stra. 874, Mjlock r*. Saladine. Trio. 4 Oeo. III. B. R. 
Balk. 670. Trye't Jus. FiUz. 251. Styl. Pmct. Keg. (edit. 
1667) 331. 

* Actions for every kind of injury to real property are local, as for nuisances, waste, &e., 
unless there be some contract between the parties, on which to ground the action. 1 
Taunt. 379. 11 East, 226. And if the land be out of this kingdom, the plaintiff has bo 
remedy in the English courts, if there be a court of justice to resort to where the land 
is situate. 4 T. R. 503. 1 Stra. 646. Cowp. 180. 6 East, 598. Where an injury has 
been caused in one county, to land, Ac. in another, or when the action is founded upon 
two or more material facts which took place in different counties, the venue may be 
laid in either. 2 Taunt. 252, overruling 2 Camp. 266. 7 Co. 1. 3 Leon. 141. 7 T. 
R. 583. 1 Chitty on PI. 242. 

In an action upon a lease for the non-payment of rent, or other breach of covenant, 
when the action is founded on the privity of contract, it is trcmsiton/; but not so when the 
action is founded on the privily of estate. 3 T. R. 394. 3 Co. 23. 1 Saund. 237. Tidd, 
431. 1 Chit. 244 to 246. 

In some cases the action, though of a transitory nature, must, l»v act of parliament, be 
brought in a particular county, as by 31 Elia. c. 5, s. 2. 21 Jac. I. c. 4, s. 2. In actions 
or informations on penal statutes, the venue must be laid where the offence was com- 
mitted. Tidd, 432. 1 Chit. 246. So actions of case or trespass are local when against 
justices of the peace, mayors, bailiffs of cities or towns corporate, headboroughs, port- 
reves, constables, tithing-men, church-wardens, Ac, or other persons acting in their 
aid and assistance or by their command, for any thing done in their official capacity, (21 
Jac. I. c. 12, s. 5,) or against anv person or persons for anv thing done by an officer of 
the excise, (23 Geo. III. c. 70, s.'34,) or customs, (24 Geo. 111. sess. 2, c. 47, s. 35, 39; and 
see 28 Geo. III. c. 37, s. 23,) or others acting in his aid. in execution or by reason of his 
office, or for any thing done in pursuance of the act relating to taxes, &c. 43 Geo. III. 
c. 99, s. 70. And the 42 Geo. III. c. So, s. 6 extends the above provisions of the 21 Jac. 
I. to all persons in any public employment, or any office, station, or capacity, anywhere, 
with a proviso that the action may be brought in Westminster, or where the defendant 
resides. There are also various other provisions in other acts, requiring that the venue 
shall be local, as in the highway, turnpike, militia acts, &c. Attorneys may lay and re- 
tain the venue in Middlesex. — Chitty. 

4 This power of* changing the venue was extended, by stat. 3 k 4 W. IV. c. 42, s. 22, to 
local actions.— Stewart. 
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is a mere default and neglect of the plaintiff, and therefore he is allowed to 
begin his suit again upon payment of costs ; but a retraxit is an open and volun- 
tary renunciation of his suit in court, and by this he forever loses his action. 
A discontinuance is somewhat similar to a nonsuit; for when a plaintiff leaves a 
chasm in the proceedings of his cause, as by not continuing the process regu- 
larly from day to day and time to time, as he ought to do, the suit is discon- 
tinued, and the defendant is no longer bound to attend; but the plaintiff must 
begin again by suing out a new original, usually paying costs to his antagonist. 
Antiently, by the demise of the king, all suits depending in his courts were at 
once discontinued, and the plaintiff was obliged to renew the process by suing 
out a fresh writ from the successor, the virtue of the former writ being totally 

fone, and the defendant no longer bound to attend in consequence thereof; 
ut, to prevent the expense as well as delay attending this rule of law, the 
statute 1 Edw. VI. c. 7 enacts that by the death of the Sing no action shall be 
discontinued, but all proceedings shall stand good as if the same king had been 
living. 

When the plaintiff hath stated his case in the declaration, it is incumbent on 
the defendant within a reasonable time to make his defence and to put in a plea; 
else the plaintiff will at once recover judgment by default or nihil dicit of the 
defendant. 

Defence, in its true legal sense, signifies not a justification, protection, or 
guard, which is now its popular signification, but merely an opposing or denial 
(from the French verb defender*) of the truth or validity of the complaint. It 
is the contestatio litis of the civilians, a general assertion that the plaintiff hath 
no ground of action, which assertion is afterwards extended *and r* 2 Q~ 
maintained in his plea. For it would be ridiculous to suppose that the *• ' 
defendant comes and defends (or, in the vulgar acceptation, justifies) the force 
and injury in one line, and pleads that he is not guilty of the trespass 
complained of, in the next. And therefore, in actions of dower, whore the 
demandant doth not count of any injury done, but merely demands her endow- 
ment,^) and in assizes of land, where also there is no injury alleged, but 
merely a question of right stated for the determination of the recognitors or 
jury, the tenant makes no such defence.(r) In writs of entry ,(m) where no 
injury is stated in the count, but merely tne right of the demandant and the 
defective title of the tenant, the tenant comes and defends or denies his right, 
jus suum ; that is, (as I understand it, though with a small grammatical inac- 
curacy,) the right of the demandant, the only one expressly mentioned in the 
pleadings, or else denies his own right to be such as is suggested by the count 
of the demandant. And in writs of right(n) the tenant always comes and 
defends the right of the demandant and his seisin, jus prcedicti 8. et seisinam 
rp«us,(o)(or else the seisin of his ancestor upon which he counts, as the case 
may be,) and the demandant may reply that the tenant unjustly defends his, 
the demandant's, right, and the seisin on which he counts.(p) All which is 
extremely clear if we understand by defence an opposition or denial, but it is 
otherwise inexplicably difficult.(gr) 

The courts were formerly very nice and curious with respect to the nature 
of the defence; so that if no defence was made, though a sufficient plea was 
pleaded, the plaintiff should recover judgment ;(r) and therefore the book 
entitled novce narrationes or the new talys,{s) at the end of almost every count, 
narratio, or tale, subjoins such defence as is proper for the defendant to 
make. For a general defence or denial was not prudent in every situation, 
since thereby the propriety of the writ, the competency of the plaintiff*, and 
the cognizance of the court, were allowed. By defending the force and injury, 
♦the defendant waived all pleas of misnomer ;(f) by defending tho r* 2 Q8 
damages, all exceptions to the person of the plaintiff; and by defending L 

(») RaeUl. Ent 134. (i, The true reason of this, says Booth, (on P«U Actio**, 

(t) Booth of Real Actions, 118. 94, 112,) 1 could never yet find; so little did he uuderstaad 

!•) Book II. Append. No. V. J 2. of principles! 

•i Append. No. 1. 1 5. (*>> Co. Lltt 127. 
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Co. Kntr. 182. (•) Edit 1534. 

No*. JVor. 230, edit 1634. (•) Thelosl dig. 1 14, c I, peg. 387. 
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tables, which expressly directed the plaintiff and defendant to make up the 
matter while they were in the way, or going to the praetor, — tu via, rem uti 
vacant orato. There are also many other previous steps which may be taken 
by a defendant before he puts in his plea. He may, in real actions, demand 
a view of the thing in question, in order to ascertain its identity and other 
circumstances. He may crave oyer(h) of the writ, or of the bond, or other 
specialty upon which the action is brought ; that is, to hear it read to him ; 
the generality of defendants in the times of antient simplicity being supposed 
incapable to read it themselves, whereupon the whole is entered verbatim 
upon the record, and the defendant may take advantage of any condition or 
other part of it, not stated in the plaintiff's declaration. 11 *In real r*onn 
actions also the tenant may pray in aid, or call for assistance of "■ 
another, to help him to plead, because of the feebleness or imbecility of his 
own estate. Thus, a tenant for life may pray in aid of him that hath the 
inheritance in remainder or reversion ; and an incumbent may pray in aid of 
the patron and ordinary ; that is, that they shall be joined in the action and 
help to defend the title. Voucher also is the calling in of some person to 
answer the action that hath warranted the title to the ^tenant or defendant. 
This we still make use of in the form of common recoveries,(i) which are 
grounded on a writ of entry; a species of action that we may remember 
relies chiefly on the weakness of tne tenant's title, who therefore vouches 
another person to warrant it. If the vouchee appears, he is made defendant 
instead of the voucher ; but if he afterwards makes default, recovery shall 
be had against the original defendant, and he shall recover over an equivalent 
in value against the deficient vouchee. In assizes, indeed, where the principal 
question is, whether the demandant or his ancestors were or were not in pos- 
session till the ouster happened, and the title of the tenant is little (if at all) 
discussed, there no voucher is allowed ; but the tenant may bring a writ of 
warrantia charta? against the warrantor, to compel him to assist him with a 
good plea or defence, or else to render damages and the value of the land, if 
recovered against the tenarit.(A) In many real actions also//) brought by 01 
against an infant under the age of twenty-one years, and also in actions of 
debt brought against him, as heir to any deceased ancestor, either party may 
suggest the nonage of the infant, and pray that the proceedings may be 
deferred till his full age ; or (in our legal phrase) that the infant may have his 
age, and that the parol may demur, that is, that the pleadings may be stayed ; 
and then they shall not proceed till his full age, unless it be apparent that ho 
cannot be prejudiced thereby.(m) But, by the statutes of Westm. 1, 3 Edw. I. 
c. 46, and of Glocester, 6 Edw. I. c. 2, in writs of entry sur disseisin in some 
particular cases, and in actions ancestrel brought by *an infant, the r*QAi 
parol shall not demur : otherwise he might be deforced of his whole *- 
property, and even want a maintenance till he came of age. So likewise in a 
writ of dower the heir shall not have his age, for it is necessary that the 
widow's claim be immediately determined, else she may want a present sub- 
sistence.^) Nor shall an infant patron have it in a quare impedit,(o) since the 
law holds it necessary and expedient that the church be immediately filled." 

When these proceedings are over, the defendant must then put in his excuse 
or plea. Pleas are of two sorts ; dilatory pleas, and pleas to the action. Dilatory 
pleas are such as tend merely to delay or put off the suit, by questioning the 

(*) Append. No. III. \ «. (•) Finch, L. 300. 

(*, Book II. Append. No. V. \ 2. («) 1 Koll. Abr. 137. 

(*) P. N. B. 135. (•) Ibid. 138. 
(0 Dyer, 137. 

11 But now a defendant is not allowed oyer of the writ. 1 B. & P. 646. 3 B. & P. 395. 
7 East, 383. As to the demand and giving of oyer, and the manner of setting out deeds, 
Ac. therein, see 1 Saund. 9, (1,) 289, (2.) 2 Saund. 9, (12,) (13,) 46, (7.) 366, (1,) 405, (I,) 
410, (2.) Tidd, 8th ed. 635 to 638, and Index, tit. Oyer. 1 Chitt. on PI. 369 to 375.— 
Chittt. 

12 And now, indeed, by statute 11 Geo. IV. and 1 W. IV. c. 47, s. 10, the parol shall 
not demur in any action. — Kerr. 
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arising ex delicto, for wrongs actually done or committed by the defendant, as 
trespass, battery, and slander, the rule is that actio personalis moritur cum per* 
8ona;(q) and it never shall be revived either by or against the executors or 
other representatives. For neither the executors of the plaintiff have received, 
nor those of the defendant have committed, in their own personal capacity, any 
manner of wrong or injury." But in actions arising ex contractu, by breach 
of promise, and the like, where the right descends to the representatives of 
the plaintiff, and those of the defendant have assets to answer the demand, 
though the suits shall abate by the death of the parties, yet they may be 
revived against or by the executors :(r) being indeed rather actions against the 
property than the person, in which the executors have now the same interest 
♦hat their testator nad before. 

These pleas to the jurisdiction, to the disability, or in abatement, were for- 
merly very often used as mere dilatory pleas, without any foundation of truth, 
and calculated only for^ delay ; but now, Dy statute 4 & 5 Anne, c. 16, no dilatory 
plea is to be admitted without affidavit made of the truth thereof, or some 
probable matter shown to the court to induce them to believe it true. 18 And 
with respect to the pleas themselves, it is a rule, that no exception shall be 
admitted against a declaration or writ, unless the defendant will in the same 
plea give the plaintiff a better ;(s) that is, show him how it might be amended, 
that there may not be two objections upon the same account. Neither, br 
statute 8 & 9 W. III. c. 31, shall any plea in abatement be admitted in any suit 
for partition of lands ; nor shall the same be abated by reason of the death of 
an}* tenant. 

* All pleas to the jurisdiction conclude to the cognizance of the court : r *oa« 
pra}ing "judgment, whether the court will have further cognizance of *- 
the suit :" pleas to the disability conclude to the person ; by praying "judgment, 
if the said A. the plaintiff ought to be answered :" and pleas in abatement 
(when the suit is by original) conclude to the writ or declaration ; by praying 
"judgment of the writ, or declaration, and that the same may be quashed, 
cassetur, made void, or abated ; but, if the action be by bill, the plea must pray 
"judgment of the bill," and not of the declaration; the bill being here the 
original, and the declaration only a copy of the bill. 

W hen these dilatory pleas are allowed, the cause is either dismissed from that 
jurisdiction ; or the plaintiff is stayed till his disability be removed ; or he is 
obliged to sue out a new writ, by leave obtained from the court :(t) or to amend 
and new-frame his declaration. But when on the other hand they are over- 
ruled as frivolous, the defendant has judgment of respondeat ouster ', or to answer 
over in some better manner. It is then incumbent on him to plead. 

2. A plea to the action; that is, to answer to the merits of the complaint. 
This is done by confessing or denying it. 

A confession of the whole complaint is not very usual, for then the defendant 
would probably end the matter sooner, or not plead at all, but suffer judgment 

(f) 4 Inst 314. (•) Brownl. 139. 

f) March. 14 («) Co. Entr. 271. 

by the death of either party, but may be continued by the legal representative of sole 
plaintiff on his entering (by leave of the court) a suggestion of the plaintiff's death 
on the record ; or by a surviving plaintiff when the cause of action survives; or against 
the legal representative of a defendant. — Stewart. 

17 By statute 3 & 4 W. IV. c. 42, s. 2, an action of trespass, or trespass on the case, 
may be maintained by the executors or administrators of any deceased person for in- 
jury to his real estate in his lifetime, if such injury were committed within six calendar 
months before death and the action brought within one year after the time of the 
death ; and an action of trespass, or trespass on the case, may also be maintained against 
executors or administrators for wrongs committed by the deceased to another's property, 
real or personal, such injury having been committed within six months of the death 
and the action brought within six months after administration taken. — Stewart. 

w Sham pleas are not dilatory pleas within the statute, and an affidavit is not necessary 
in all cases: thus, a plea of privilege as an attorney of the same court, to be sued by 
bill, it is supposed does not require an affidavit. 3 B. A P. 397. 1 Chit, on PI. 401. Aj 
to the form of the affidavit, see 1 Chit, on PI. 402. Tidd, 8th ed. 693.— Chittt. 
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Chap. 20.] PRIVATE WRONGS. 804 

thereof,) and traverses or denies the rest : in order to avoid the expense of 
carrying that part to a formal trial, which he has no ground to litigate. A 
species of this sort of confession is the payment of money into court :{w) which 

(«) Styl. Pract Reg. (edit 1067) 201. 2 Keb. 665 Salk. 696. 

guineas. 3 Camp. 70. 1 Camp. 181. 6 Taunt. 33G. But a tender of a larger sum 
generally is good. 5 Rep. 114. 8 T. R. 683; sed vide 2 Esp. 711. And a tender of a 
larger sum, and asking change, is good, provided the creditor do not object to it on that 
account, but only demands a larger sum. 6 Taunt. 336. Peake C. N. P. 88. 2 Esp. C. 
711. 3 Camp. 70 ; and see 1 Gow. C. N. P. 121. A tender of a sum to A., including 
both a debt due to A., B., and C. and also a debt due to C, is a good tender of the debt 
due to the three, (3 T. R. 683 ;) and if several creditors, to whom money is due in the 
same right, assemble for the purpose of demanding payment, a tender of the gross sum, 
which they all refuse on account of the insufficiency of the amount, is good. Peake C. 
88. 2T. R. 414. 

To constitute a good tender, it must be an unconditional one in payment of the debt; 
and therefore where a tender of payment was made, accompanied with a protestation 
against the right of the party to receive it, it was held insufficient. 3 Esp. C. 91. So is 
a tender accompanied with the demand of a receipt in full, (5 Esp. Rep. 48. 2 Camp. 
21 ; sed vide Peake C. 179. Stark, on Evid. part 4, 1392, n. (g),) or upon condition that it 
shall be received as the whole of the balance due, (4 Camp. 156,) or that a particular 
document shall be given up to be cancelled. 2 Camp. 21. To constitute a good tender 
of stock, the buyer must be called on opening the books, (1 Stra. 533,) and the defendant 
must do all in his power to make it good. 1 Stra. 504. 

With respect to the time of the tender, it should be observed that, in order to avoid 
the defendant's liability to damages for the non-performance of the contract, it should 
be made in the very time agreed upon for the performance of such contract: a tender 
after such time only goes in mitigation of damages for the breach of the contract, and 
not even then if the tender be not made before the writ sued out. 7 Taunt. 487. See 
21 Jac, 1. c. 16, 8. 5. It is said to have been decided by Buller, J., that a tender on the 
day the bill is filed is not available, there being no fraction of a day, (Imp. K. B. 324:) 
consequently, if payment of a bill has been demanded on the day it was due, and the 
acceptor plead a subsequent tender, it will not avail. 8 East, 168. 5 Taunt. 240. 1 Marsh. 
Rep. 36. 1 Saund. 33, a., ( note 2. But that doctrine is not law ; and it is no answer to a 
plea of tender that the plaintiff had, before the tender, instructed his attorney to sue 
out the writ, and that the attorney had applied before the tender for the writ which was 
afterwards sued out, (8 T. R. 629;) and if the plaintiff brings his action, and discontinues 
it and commences another, a tender before the latter action is good. 1 Moore, 200. To 
constitute a good tender of stock, it should be made on the very day, (1 Stra. 579;) and 
at the last part of the day it can be accepted. 2 id. 777, 832. Any party, being an agent 
of the debtor, may tender the money. 2 M. &,. S. 86. 

With respect to the persons to whom the tender should be made, it will suffice if it be 
to the creditor or any authorized agent. 1 Camp. 477. Tender to an attorney, author- 
ized to issue out a writ, &c., is good. Dougl. 623. And a tender to an agent has been 
held good although the principal had previously prohibited the agent from receiving 
the money if offered, the principal having put his business into the hands of his at- 
torney. 5 Taunt. 307. 1 Marsh. 55, S. C. A bailiff, who makes a distress, cannot dele- 
gate his authority: therefore a tender to his agent is insufficient, (6 Esp. 95;) and a 
tender to one of several creditors is a tender to all. 3 T. R. 683. 

2dly. In what Cases a Tender may be made with Effect. — In general, a tender can 
only be made with effect in cases where the demand is of a liquidated sum, or of a sum 
capable of liquidation by computation. See 2 Burr. 1120. Therefore a tender cannot 
be pleaded to an action for general damages upon a contract, (1 Vent. 356. 2 Bla. Rep. 
837. 2 B. & P. 234. 3 B. & P. 14:) or in covenant, unless for the payment of money, 
(7 Taunt. 486. 1 Moore, 200, S. C. 5 Mod. 18. 1 Lord Ravm. 566. 12 Mod. 376. 2 
II. Bla. 837 ;) or for a tort, (2 Stra. 787, 906. 7 T. R. 335,) or trespass. 2 Wils. 115. It 
cannot be pleaded to an action for dilapidations, (8 T. R. 47. Stra. 906;) or for not 
repairing, (2 Salk. 596 ;) or against a carrier for goods spoiled, though the tender should 
be of the invoice-price, (2 B. & P. 234;) or for not delivering goods at a certain price per 
ton. (3 B. & P. 14 ;) or in an action for a false return, (7 T. R. 335 ;) or for mesne profits 
2 Wils. 115. But in assumpsit against a carrier for not delivering goods, the defendant 
having advertised that he would not be answerable for any goods beyond the value of 
20/. unless they were entered and paid for accordingly, a tender of the 20/. would, il 
seems, be available. 1 II. Bla. 299. So a tender may be made with effect to a demand 
for navigation, (Calls. 7 T. R. 36. 1 Stra. 142,) or in an action for principal and interest 
due on bonds for payment of moneys by instalments. 3 Burr. 1370. So the penalty of* 
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court as much as the defendant acknowledges to be due, together with the costs 
hitherto incurred, in order to prevent the expense of any further proceedings. 
This may be done upon what is called a motion ; which is an occasional appli- 
cation ta the court by the parties or their counsel, in order to obtain some rule 
or order of court, which becomes necessary in the progress of a cause ; and it 
is usually grounded upon an affidavit, (the perfect tense of the verb affido,) being 
a voluntary oath before some judge or officer of the court, to evince the truth 
of certain facts, upon which the motion is grounded : though no such affidavit 
is necessary for payment of money into court.* 1 If, after the money paid in, 
the plaintiff proceeds in his suit, it is at his own peril : for, if he does not prove 
more due than is so paid into court, he shall be non-suited and pay the defendant 
costs ; but he shall still have the money so paid in ; for that the defendant has 
acknowledged to be his due." In the French law the rule of practice is grounded 
upon principles somewhat similar to this ; for there, if a person be sued for more 
than no owes, yet he loses his cause if he doth not tender so much as he really 
does owe.(M?) To this head may also be referred the practice of what is called 
a set-off: whereby the defendant acknowledges the justice of the plaintiff's 
demand on the one hand, but on the other sets up a demand of his own, to 
counterbalance that of the plaintiff, either in the whole or in part : as, if the 
plaintiff sues for ten pounds due on a note of hand, the defendant may set off 
nine pounds due to himself for merchandise sold to the plaintiff, and, in case he 
pleads such set-off, must pay the remaining balance into court. This r*qoK 
answers *very nearly to the compensatio, or stoppage, of the civil law,(a) •■ 
and depends on the statutes 2 Geo. II. c. 22, and 8 Geo. II. c. 24, which enact, 
that where there are mutual debts between the plaintiff and defendant, one 
debt may be set against the other, and either pleaded in bar or given in evidence 
upon the general issue at the trial ; which shall operate as payment, and extin- 
guish so much of the plaintiff's demand. 9 

(«) Sp. L. b. 6, c 4 (•) Ff. 16, 2, 1. 

under a mistake without any loss to the owner, the court, upon motion, will stay the 
proceedings in an action of trespass against a public officer, upon the defendant's under- 
taking to restore them or to pay their full value with the costs of the action. 7 T. R. 
53.— Chitty. 

n By statute 3 & 4 W. IV. c. 42, s. 21, and now by the Commpn-Law Procedure Act, 
1852, the defendant in all actions (except actions for assault and battery, and false im- 
prisonment, libel, slander, malicious arrest or prosecution, crim. con., or debauching 
the plaintiff's daughter or servant) may, by leave of the court or a judge, pay into 
court a sum of money by way of compensation or award. — Stewart. 

n The effect of the payment of money into court is nearly similar to that of a tender. 
See supra, note (19). Lee's P. Diet. 2d ed. 1013. Tidd, 8th ed. 676. Thi* is the only case 
where a party is bound by the payment of money, (2 T. R. 645 ;) and, though paid in by 
mistake, the court will not order it to be restored to defendant, though perhaps in a 
case of fraud they would. 2 B. & P. 392.— Chitty. 

° But in such case notice must be given at the time of pleading the general issue; and 
as to the mode of setting off, see 1 Chitt. on PI. 4th ed. 494 to 497. 

In some cases this plea or notice is unnecessary, as where the defendant's demand is 
more in the nature of a deduction than a set-off. Thus, a defendant is in all cases entitled 
to retain or claim by way of deduction all just allowances or demands accruing to him, 
or payments made by him, in respect of the same transaction or account which forms the 
ground of action : this is not a set-off, but rather a deduction. See 1 Bla. Rep. 651. 4 
Burr. 2133. 2221. And where demands originaHy cross, and notarising out of the same 
transaction, have by subsequent express agreement been connected and stipulated to be 
deducted or set off against each other, the balance is the debt, and the only sum re- 
coverable by suit >v*thout any special plea of set-off, though it is advisable in most cases, 
and necessary when the action is on a specialty, to plead it. 5 T. R. 135. 3 T. R. 599. 
3 Taunt. 76. 2 Taunt. 170. In actions at the suit of assignees of bankrupts, a set-off 
need not be pleaded or given notice of, (1 T. R. 115, 116. 6 T. R. 58, 59,) though the 
practice is so to plead, or give notice of such set-off. 

It may be important here also to observe that these acts were passed more for the 
benefit of the defendants than the plaintiffs, and are not imperative; so that a defendant 
may have his right to set off and bring a cross-action for the debt due to him from the 
plaintiff, (2 Camp. 594. 5 Taunt. 148,) though he cannot safely arrest. 3 B. ft Ores. 
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guilty ;(y) in debt upon contract, nihil debet, he owes nothing ; in debt on bond, 
non est factum, it is not his deed ; on an assumpsit, non assumpsit, he made no such 
promise. Or in real actions, nul tort, no wrong done ; nul disseisin, no disseisin; 
and in a writ of right, the mise or issue is, that the tenant has more right to 
hold than the demandant has to demand. These pleas are called the general 
iasue, because, by importing an absolute and general denial of what is alleged 
in the declaration, they amount at once to an issue : by which we mean a fact 
affirmed on one side and denied on the other. 

Formerly the general issue was seldom pleaded, except when the party meant 
wholly to deny the charge alleged against him. But when he meant to distin- 
guish away or palliate the charge, it was always usual to set forth the particular 
facts in what is called a special plea; which was originally intended to apprize 
the court and the adverse party of the nature and circumstances of the defence, 
and to keep the law and the fact distinct. And it is an invariable rule, that 
every defence which cannot be thus specially pleaded may be given in r*Qnfi 
evidence upon the general issue at the trial. But the science *of special •■ 
pleading having been frequently perverted to the purposes of chicane and delay, 
the courts have of late in some instances, and the legislature in many more, 
permitted the general issue to be pleaded, which leaves every thing open, the 
fact, the law, and the equity of the case, and have allowed special matter to 
be given in evidence at the trial. And, though it should seem as if much con- 
fusion and uncertainty would follow from so great a relaxation of the strictness 
autiently observed, yet experience has shown it to be otherwise; especially 
with the aid of a new trial, in case either party be unfairly surprised by the 
other. 

2. Special pleas, in bar of the plaintiff's demand, are very various, according 
to the circumstances of the defendant's case. As, in real actions, a general 
release or a fine, both of which may destroy and bar the plaintiff's title. Or, 
in personal actions, an accord, arbitration, conditions performed, nonage of the 
defendant, or some other fact which precludes the plaintiff from his action.(z) 
A justification is likewise a special plea in bar ; as in actions of assault and 
battery, son assault demesne, that it was the plaintiff's own original assault; in 
trespass, that the defendant did the thing complained of in right of some office 
which warranted him so to do ; or, in an action of slander, that the plaintiff is 
really as bad a man as the defendant said he was. 

Also a man may plead the statutes of limitation(a) in bar; M or the time 

(y) Appendix, No. II. { 4. (■) Appendix, No. III. { 0. (•) See puges 188, 196. 

to recover the price of goods sold by the broker, not disclosing his name. 2 B. & A. 
137. And if an agent sells goods as his own, or has a lien upon them, and does not part 
with the goods unless the purchasor expressly agrees to pay him, the purchasor in an 
action brought against him by such agent for the price of the goods cannot set off a debt 
due from the owner to the purchasor. 2 Chitt. R. 387. 7 T. R. 359. But if an agent 
deliver goods without payment, and thereby parts with his lien, the purchasor may, in 
an action by the agent, set off a debt due from the principal. 7 Taunt. 243. And where 
an auctioneer had sold to the defendant the goods of A. as the goods of B., it was held 
that this was such a fraud that defendant might set off a debt due to him from B. 
against the price of the goods of A. Id. ibid. 1 J. B. Moore, 178. As to set-off in 
actions, by or against assignees of bankrupts, see 1 Chitt. on PI. 41>2 to 494. Stark, on 
Evid. part 4, 100, ante., 2 book, 472, k., (n.) And Geo. IV. c. lti, I 50.— Chitty. 

M As questions on the statute of limitations (21 Jac. I. c. 1(3) so frequently occur, we 
will consider this subject more fully in the following order, viz.. First, as to what cases 
the statute extends, and herein in what cases payment of a debt may be presumed at 
common law. Secondly, when the statute begins to take effect; and herein of the ex- 
ceptions contained in the statute. Thirdly, what is a good commencement of an action 
to take the case out of the statute ; and, Lastly, what acts or admissions will revive the 
claim. 

First. To wnAT Cases the Statute extends. — The statute does not extend to actions of 
account, or of covenant, or debt on specialty, or other matter of a higher nature, but 
only to actions of debt upon a lending, or contract without specialty, or for arrearages of 
rent reserved on parol leases. Hut. 109. 1 Saund. 38. 2 Saund. 06. Tidd, Pr. 8th ed. 
15. It does not extend to warrants of attorney. 2 Stark. 234. It extends to bills of 
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upon one's own seisin or possession, such possession must have been within 
thirty years. By statute 1 Mar. st. 2, c. 5, this limitation does not extend to 
♦any suit for advowsons, upon reasons given in a former chapter.(6) But r*oi)7 
by the statute 21 Jac. I. c. 2, a time of limitation was extended to the ■- 

(»; See page 260. 

The exception in the statute respecting merchants' accounts extends only to those 
cases where there are mutual and reciprocal accounts and demands between two persons, 
and where such accounts are current and open, and not to accounts stated between 
them, (2 Ves. 400. Bull. N. P. 149. Sir W. Jones, 401. 1 Sid. 465. 1 Ventr. 80;) for no 
other actions are excepted but actions of account. Carth. 226. 1 Show. 341, S. C. 2 
Saund. ISI, a. 2 Mod. 312, and 1 Mod. 70. 1 Lev. 298. 4 Mod. 105. Peake, 121. 1 
Vera. 456. 2 Vern. 276. It has been considered that by the effect of the above 
exception there can be no limitation to a merchant's open and unsettled account. This 
opinion, however, appears erroneous ; and if there is no item in the account or acknow- 
ledgment of the debt within six years, the statute will take effect ; but, as we have before 
seen, if even the last item of the account is within six years, that preserves all the pre- 
ceding items of debt and credit from the operation of the statute, (6 Ves. 5K0. 15 Ves. 
198. 18 Ves. 286. 2 Ves. 200, ace. ; sed vide opinion of lord Hardwicke mentioned in 19 
Ves. 185. 6 T. R. 189, 192, cont. ;) and from these decisions it appears that merchants' 
accounts stand not upon better grounds in regard to the statute than other parties. The 
exception extends to all merchants, as well inland as to those trading beyond sea, 
(Peake, C. N. P. 121. 2 Saund. 127. B. ace. Chanc. Ca. 152, cont.;) and the effect of the 
exception has also been extended to other tradesmen and persons having mutual deal- 
ings. 6 T. R. 189. Peake, N. P. 127, overruling; sed vide 7 Mod. 270, cont. But in all 
these cases the accounts must be mutual, together with reciprocal demands on each tide, 
and not, as in the case of a tradesman and his customer, where the items of credit are 
all on one side. Bull. N. P. 149. 

The exception in the act respecting infants, &c. only extends to plaintiffs, (Carth. 1 16, 
226. 6 Show. 99. Salk. 420. 2 Stra. 836;) but, by 4 & 5 Anne, c. 16, s. 19, it is extended 
to defendants beyond seas at the time of the cause of action accruing. If the plaintiff 
be in England when the cause of action accrues, though he afterwards go abroad, the 
time of limitation begins to run from the accruing of the action, (1 Wils. 134;) and so 
though one of several plaintiffs be abroad when the cause of action accrues. 4 T. R. 516. 
It extends to persons absent in Scotland, (1 Bla. R. 286. 1 D. & R. 16,) and the plaintiff, 
though absent there, must sue within the limited time ; but it does not extend to persons 
in Ireland, (1 Show. 91,) the latter being considered as beyond the sea, within the mean- 
ing of the above provision. Foreigners living beyond the sea have the same advantage 
of the proviso as natives residing here. 2 Bla. R. 723. 3 Wils. 145, S. C. Though the 
demand be on a bill of exchange, the plaintiff's absence beyond sea saves the statute 
Strange, 836. Where the cause of action accrues within the jurisdiction of the supreme 
court at Bengal, whilst the parties are resident there, the statute of limitations, as far as 
respects a suit in this country, begins to run only from the time of their concurrent 
presence here. 13 East, 439. 

When once the statute has begun to run, nothing stops its course ; as where a tenant 
in tail leaves two sons infants, and the eldest, having attained the age of twenty-one, 
dies without issue, the statute begins to run against his brother, though a minor. 4 
Taunt. 826. And see the cases (1 Wils. 134. 4 T. R. 516) just cited. 

Thirdly, What is a Good Commencement of an Action to take the Case out of the 
Statute. See Tidd, 8th ed. 24, 25. 144, 152, 161. 

If the plaintiff, having commenced a suit in due time, die, or, being a feme-sole at 
the commencement of the action, marry, the representative in the one case, or husband 
and wife in the other, if thev commence a new action within a reasonable time after- 
wards, it will suffice. See Willes, 259, N. E. 2 Salk. 425. Bull. N. P. 150. A year 
seems to be a reasonable time within this rule, (1 Lord Raym. 434. 1 Lutw. 256, S. C. 
2 Stra. 907. Cro. Car. 294 ; sed vide I Lord Raym. 283. 1 Salk. 393, S. C.:) at all events, 
half a year would be. Cow p. 738, 740. 

Lastly. What Acts or Admissions will revive the Claim. — The object of this statute 
was to protect individuals against forgotten claims of so obsolete a nature that the evi- 
dence relating to the contract might probably be no longer to be found, and thereby 
might lead to perjury. It proceeds, also, upon the supposition that the debtor has paid, 
but after a lapse of time may have lost his voucher. See 5 M. & S. 76, per Bayley, J. 3 
B. & A. 142, per Abbott, J. In cases, therefore, where there is an acknowledgment of 
the debtor or contractor to prove the existence of the debt or obligation, or an express 
promise to pay or perform the same, the statute will not operate to protect him, not- 
withstanding the lapse of six years or more since the cause of the action may have 
accrued. But if a cause of action arising from the breach of a contract to do an act at 
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Chap. 20.] PRIVATE WRONGS. 807 

that a pos8es8ion for sixty years is now a bar even against the prerogative, in 
derogation of the antient maxim "nullum tempus occurrit regi." By another 
statute, 21 Jac. I. c. 16, twenty years is the time of limitation in any writ of 
ibrmedon ; and, by a consequence, twenty years is also the limitation in svery 
action of ejectment; for no ejectment can be brought unless where the lessor 
of the plaintiff is entitled to enter on the lands,(c/j and by the statute 21 Jac. 

(') 8ee page 206. 

If a debtor admit that he was once liable, but that he was discharged by a particular 
mode of performance, to which he with precision referred himself, and where he has 
designated that time and mode of performance so strictly that he can say it is impossible 
it had been discharged in any other mode, there the courts have said, that if the plain- 
tiff can disprove that mode, he lets himself in to recover, by striking from under the 
defendant the only ground on which he professes to rely. 7 Taunt. 608. 4 B. & A. 568. 
1 Salk. 29. Cowp. 548. Peake, N. P. C. 93. So where a party acknowledges but refuses 
to pay the debt, relying on the deficiency of his legal liability to pay, this will take the case 
out of the statute, upon proof of liability. 5 A£. & S. 75. 6 Rep. 66. But a qualified admission 
by a party who relies on an objection which would at any time have been a good defence 
to the action does not take the case out of the statute, as if the defendant had said, " If 
you had presented the protest the same as the rest, it would have been paid : I had then 
funds in the acceptor's hands," (1 Stark. 7 ; see 3 Esp. N. P. C. 155. 2 Camp. 161. 2 B. 
& A. 759. 4 B. & A. 568. 4 East, 599, and cases there cited :) this was held no sufficient 
acknowledgment. Where the defendant, — an executor, — who was sued for money had 
and received from his testator, was proved to have said, " I acknowledge the receipt of 
the money, but the testatrix gave it me," it was held insufficient, (Bull. N. P. 148;) and 
so where the defendant, on being applied to for payment of a debt, said, " You owe me 
more money : I have a set-off against it." 2 B. A A. 759. Where a party, on being asked 
for the payment of his attorney's bill, admitted that there had been such a bill, but 
stated that it had been paid to the deceased partner of the attorney, who had retained 
the amount out of the floating balance in his hands, it seems that, in order to take the 
case out of the statute, evidence is inadmissible to show that the bill had never, in fact, 
been paid in this manner. 4 B. & A. 568. In all cases, unless the defendant actually 
acknowledge that the debt or obligation did originally exist, the statute will not be 
avoided. 4 Maule & S. 457. 2 Camp. 160. 

In the third case, with respect to the party from whom the acknowledgment should 
come to render it sufficient, an acknowledgment by an agent or servant intrusted by 
the defendant to transact his business for him will suffice, (5 Esp. 145;) and so will the 
admission of the wife who was accustomed to conduct her husband's business. Holt's 
Ca. Ni. Pri. 591. In an action against a husband for goods supplied to his wife for her 
accommodation while he occasionally visited her, a letter written by the wife, acknow- 
ledging the debt within six years, is admissible evidence to take the case out of the 
statute. 1 Camp. 394; and see 2 Esp. N. P. C. 511. 5 Esp. N. P. C. 145. If a demand is 
owing from two parties, an acknowledgment by one will avoid the statute. 4 T. R. 516. 
So an acknowledgment by one of several makers of a joint and several promissory-note 
will take the case out of the statute, as against any one of the other makers, in a sepa- 
rate action on the note against him, (Doug. 652:) and this though against a surety, (2 
Bingh. 306;) and in an action against A. on the joint and several promissory-note of 
himself and B. to take case out of the statute, it is enough to g;vc in evidence a letter 
written by A. to B. within six years, desiring him to settle the debt. 3 Camp. 32; and 
see 11 East, 585. 1 Stark. 81. But the acknowledgment of one partner to bind the 
other must in such case be clear and explicit; and therefore it is not sufficient in order 
to take a case out of the statute, in an action on a promissory-note, to show a payment 
by a joint maker of a note to the payee within six years, so as to throw it upon the 
defendant, to show that the payment was not made on account of the note. I Stark. 
488. It has been held that when, one of two drawers of a joint and several promissory- 
note having become bankrupt, the payee received a dividend under the commission on 
account of the note, this will prevent the other drawer from availing himself of the 
statute in an action brought against him for the remainder of the money due on the 
note, the dividend having been received within six years before the action brought. 2 
H. Bla. 340. But in a more recent ease, where one of two joint drawers of a bill of 
exchange became bankrupt, and under his commission the endorsees proved a debt 
(bevond the amount of the bill) for goods sold, &c, and they exhibited the bill as a 
security, they then held for their debt, and afterwards received a dividend: it was held 
that in an action by the endorsees of the bill against the solvent partner, the statute of 
limitations was a good defence, although the dividend had been paid by the assignees 
of the bankrupt partner within six years. 1 B. & A. 463 ; and see 1 B. & C. 248. 2 D. ft 
E 363, 8. C. So where A. & B. made a joint and several promissory-note, and A. died, 
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by tho statute last mentioned to six years after the cause of action commenced : 
and actions of assault, menace, battery, mayhem, and imprisonment, must .e 
brought within four years, and actions for words within two years, after the in- 
jury committed.* And by the statute 31 Eliz. c. 5, all suits, indictments, and 
informations, upon any penal statutes, where any forfeiture is to the crown 
alone, shall be sued within two years; and where the forfeiture is to a subject, 
or to the crown and a subject, within one year, after the offence committed," 
unless where any other time is specially limited by the statute. Lastly, by 
statute 10 W. III. c. 14, no writ of error, scire facias, or other suit, shall be 
brought to reverse any judgment, fine, or recovery, for error, unless it be pro- 
secuted within twenty years."* The use of these statutes of limitation is to pre- 
serve the peace of the kingdom, and to prevent those innumerable perjuries 
which might ensue if a man were allowed to bring an action for any injury 
committed at any distance of time. *Upon both these accounts the law r *qaq 
therefore holds, that " interest rcipublicce ut sit finis litium:" and upon the ■- 
same principle the Athenian laws in general prohibited all actions where the 
injury was committed five years before the complaint was made.(e) If there- 
fore in any suit the injury or cause of action happened earlier than the period 
expressly limited by law, the defendant may plead the statutes of limitations 
in Dar : as upon an assumpsit, or promise to pay money to the plaintiff, the de- 
fendant may plead non assumpsit infra sex annos; he made no such promise 
within six years ; which is an effectual bar to the complaint. 2 * 

An estoppel is likewise a special plea in bar ; which happens where a man 
hath done some act or executed some deed which estops or precludes him from 
averring any thing to the contrary. As if tenant for years (who hath no free- 
hold) levies a fine to another person. Though this is void as to strangers, yet 
it shall work as an estoppel to the cognizor ; for if he afterwards brings an 
action to recover these lands, and his fine is pleaded against him, he shall 
thereby be estopped from saying that he had no freehold at the time and 
therefore was incapable of levying it. 

The conditions and qualities of a plea (which, as well as the doctrine of 
estoppels, will also hold equally, mutatis mutandis, with regard to other parts 
of pleading) are — 1. That it be single and containing only one matter; for 
duplicity begets confusion. But by statute 4 & 5 Anne, c. 16, a man with 
leave of the court may plead two or more distinct matters or single pleas ; as, 

(•) Pott. Ant. b. L c 21. 

"The statute makes an exception for all persons who shall be under age, feme-coverts, 
non compos mentis, in prison, or abroad, when the cause of action accrues ; and the limita- 
tions of the statute shall only commence from the time when their respective impedi- 
menta or disabilities are removed, (s. 7;) and the 4 Anne, o. 16, s. 19 extends this pro- 
vision to defendants beyond seas at the time the cause of action accrues. — Chittv. 

By the statute 9 Geo. IV. c. 14, usually called Lord Tenterden's Act', in actions upon 
any simple contract, no acknowledgment or promise by words only shall be sufficient 
evidence of a new or continuing contract, whereby to take the case out of the operation 
of the statute 21 Jac. I. c. 16 ; but any such acknowledgment or promise must be in writing, 
signed by the party chargeable thereby. That statute also enacts that, when there are 
several joint contractors or executors or administrators of a contractor, one of them shall 
not lose the benefit of the statute by reason of a written acknowledgment or promise made 
by another; and the statute 19 & 20 Vict. c. 97 contains an enactment to the same effect 
with respect to a payment by any joint contractor or joint debtor, or the executor or 
administrator of any contractor. — Kerr. 

n Where the forfeiture is to the crown and a subject, a common informer must sue 
within one year, and the crown may prosecute for the whole penalty at any time within 
two years after that year ended.— Chittv. 

* But now, by the Common-Law Procedure Act, 1852, 8. 146, error must be brought 
within six years. — Stewart. 

* Besides these statutes of limitations pointed out by the learned commentator, there 
are various others, as the 4 Anne. c. 10, s. 17, relating to seamen's wages ; and the 24 
Geo. II. c. 44, s. 8, ante, 1 book, 354, n. (37), as to actions against justices, constables, Ac. ; 
and the 28 Geo. III. c. 37, s. 23, as to actions against persons in the customs and excise; 
and the 43 Geo. III. c. 99, s. 70, as to actions against tax-collectors, &c. Ac. — Ciiitty. 
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descent ; or he may confess and avoid it by replying, that true it is that sucb 
descent happened, but that since the descent the defendant himself demised 
the lands to the plaintiff for a term of life. 82 To the replication the defendant 
may rejoin, or put in an answer, called a rejoinder. The plaintiff may answer 
the rejoinder by a sur-re joinder ; upon which the defendant may rebut ; and the 
plaintiff answer him by a sur-rebutter. Which pleas, replications, rejoinders, 
sur-rejoinders, rebutters, and sur-rebutters answer to the exceptio, replication 
duplication triplication and quadruplicate of the lioman laws.(A; w 

The whole of this process is denominated the pleading ; in the several stages 
of which it must be carefully observed not to depart or vary from the title or 
defence which the party has once insisted on. For this (which is called a 
departure in pleading) might occasion endless altercation. Therefore the 
replication must support the declaration, and the rejoinder must support the 
plea, without departing out of it. As in the case of pleading no award made, 
in consequence of a bond of arbitration, to which the plaintiff replies, setting 
forth an actual award ; now the defendant cannot rejoin that he hath per- 
formed this award, for such rejoinder would bo an entire departure from his 
original plea, which alleged that no such award was made : therefore he has 
now no other *choice but to traverse the fact of the replication, or else to r *o\\ 
demur upon the law of it. ■- 

Yet in many actions the plaintiff who has alleged in his declaration a general 
wrong may in his replication, after an evasive plea by the defendant, reduce 
that general wrong to a more particular certainty, by assigning the injury 
afresh, with all its specific circumstances, in such manner as clearly to ascertain 
and identify it, consistently with his general complaint ; which is called a new 
or novel assignment. As, if the plaintiff in trespass declares on a breach of his 
close in D., and the defendant pleads that the place where the injury is said to 
have happened is a certain close of pasture in I)., which descended to him from 
B. his father, and so is his own freehold ; the plaintiff may reply and assign 
another close in D., specifying the abuttals and boundaries, as the real place 
of the injury, (i) 

It hath previously been observed(^) that duplicity in pleading must be 
avoided. Every plea must be simple, entire, connected, and confined to one 
single point : it must never be entangled with a variety of distinct, independent 
answers to the same matter ; which must require as many different replies, 
and introduce a multitude of issues upon one and the same dispute. For this 
would often embarrass a jury, and sometimes the court itself, and at all events 
would greatly enhance the expense of the parties. Yet it frequently is expe- 
dient to plead in such a manner as to avoid any implied admission of a fact 
which cannot with propriety or safety be positively affirmed or denied. And 
this may be done by what is called a protestation ; whereby the party inter- 
poses an oblique allegation or denial of some fact, protesting (by the gerund 

(»)ln«t.4,H- Bract. L 6, tr. 6, c. 1. (*) P. 306. 

(«) Bro. Abr. tit. trespass, 205, 248. 

As to the several replications in general, see 1 Chitt. on PL 4th ed. 500 to 518; and 
as to their forms and parts in particular, id. 518 to 555. The general qualities of a repli- 
cation are that it must answer the plea, and answer so much of it as it professes to 
answer, or it will be a discontinuance, (Com. Dig. tit. Pleader, F. 4, W. 2. 1 Saund. 
33*:) and it must answer the plea directly, not argumentatively, (10 East, 205;) it must 
not depart from the declaration. 2 Saund. 84, a., n. 1. Co. Litt. 304, a. 2 Wils. dS. See 
1 Chitt. on PI. 550 to 560. It must be certain ; and it is said that more certainty is 
requisite in a replication than a declaration, though certainty to a common intent is in 
general sufficient, (Com. Dig. Pleader, F. 17. 12 East, 263 ;) and, lastly, it must not be 
double, or, in other words, contain two answers to the same plea, (10 East, 73. 2 Camp. 
176, 177. Com. Dig. Pleader, F. 16;) and the plaintiff cannot reply double, under the 4 
Anne, c. 16, (Fortes. 335,) unless in replevin, (2 B. & P. 368, 376;) and more particularly 
as to these qualities, see 1 Chitt. on PI. 556 to 562. An entire replication bad in part is 
bad for the whole. Com. Dig. Pleader, F. 25. 3 T. R. 376. 1 Saund. 28, n. 3.— Chitty. 

** Formerly but one replication and but one rejoinder were allowed; but the rule has 
been altered by the Common-Law Procedure Act, 1852. A party, however, can only 
have several replications, rejoinders, Ac. by leave of the court or a judge.— Stew a Rf. 
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Chap. 21.] PRIVATE WRONGS. 814 

CHAPTER XXI. 
OF ISSUE AND DEMURRER. 

♦Issue, exituSj being the end of all the pleadings, is the fourth part or r**>\± 
stage of an action, and is either upon matter of law, or matter of fact. *■ ° 

An issue upon matter of law is called a demurrer: and it confesses the facts 
to be true, as stated by the opposite party; but denies that, by the law arising 
upon those facts, any injury is done t© the plaintiff, or that the defendant has 
made out a legitimate excuse ; according to the party which first demurs, demo- 
ratur y rests or abides upon the point in question. As, if the matter of the 
plaintiff's complaint or declaration be insufficient in law, as by not assigning 
any sufficient trespass, then the defendant demurs to the declaration : if, on the 
other hand, the defendant's excuse or plea be invalid, as if he pleads that he 
committed the trespass by authority from a stranger, without making out the 
stranger's right ; here the plaintiff may demur in law to the plea : and so on 
in every other part of the proceedings, where either side perceives any material 
objection in point of law, upon which he may rest his case. 

The form of such demurrer is by averring the declaration or plea, the repli- 
cation or rejoinder, to be insufficient in law to maintain the action or r ^i c 
the defence; and therefore praying judgment for want of sufficient L 
matter alleged.(a) Sometimes demurrers are merely for want of suffieient/orm 
in the writ or declaration. But in cases of exceptions to the form or manner 
of pleading, the party demurring must, by statute 27 Eliz. c. 5, and 4 & 5 Anne, 
c. 16, set forth tne causes of his demurrer, or wherein he apprehends the de- 
ficiency to consist. 1 And upon either a general or such a special demurrer, the 
opposite party must aver it to be sufficient, which is called a joinder in demur- 
rer,^) and then the parties are at issue in point of law. Which issue in law, 
or demurrer, the judges of the court before which the action is brought must 
determine. 

An issue of fact is where the fact only, and not the law, is disputed. And 
when he that denies or traverses the fact pleaded by his antagonist has ten- 
dered the issue, thus, "and this he prays may be inquired of by the country;" 
or, " and of this he puts himself upon the country ;" it may immediately be 
subjoined by the other party, " and the said A. B. doth the like." Which done, 
the issue is said to be joined, both parties having agreed to rest the fate of the 
cause upon the truth of the fact in question.(c) And this issue of fact must, 
generally speaking, be determined, not by the judges of the court, but by some 
other method; the principal of which methods is that by the country, per pais, 
(in Latin per patriam,) that is, by jury. Which establishment of different tri- 
bunals for determining these different issues is in some measure agreeable to 
the course of justice in the Roman republic, where the judices ordinarii deter- 
mined only questions of fact, but questions of law were referred to the decisions 
of the centumviri.(d) % 

(•) AppeuA Nov in. 2 6. (* Ibid. No. IT. * 4. 

(»> I bid. («*) Cic. dt Orator. L 1, c. 38. 

1 Either party may demur when the preceding pleadings of his adversary are defective. 
A demurrer has heen defined to be a declaration that the party demurring will go no 
further, because the other has not shown sufficient matter against him. 5 Mod. 132. 
Co. Litt. 71, b. When the pleading is defective in substance, a general demurrer will 
suffice: but where the objection is to the/orm, the demurrer must be special. Bat*. Abr. 
Pleas, N. 5. A special demurrer must not merely show the kind of fault, but the specific 
fault complained of. — Chittv. 

' Formerly a party could not in any case demur and plead, by way of traverse or other- 
wise, to the same pleading at the same time. A defendant could not, for instance, 
answer a declaration, first, by a demurrer, for that it showed no cause of action ; and, 
tecondhj, by pleading in confession and avoidance that the plaintiff had released the suit; 
for the objection in point of law could not be raised with an issue in fact, the demurrer 
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court, upon solemn argument by counsel on both sides, and to that end a demur- 
rer-book is made up, containing all tbe proceedings at length, which are after- 
wards entered on record; and copies thereof, called paper-books, are delivered to 
tbe judges to peruse.* The record^/) is a history of the most material pro- 
ceedings in the cause, entered on a parchment roll, and continued down to. the 
present time; in which must be stated the original writ and summons, all the 
pleadings, the declaration, view, or oyer prayed, the imparlances, plea, replication, 
rejoinder, continuances, and whatever further proceedings have been had ; all 
entered verbatim on the roll, and also the issue or demurrer, and joinder therein. 

These were formerly all written, as indeed all public proceedings were, in 
Norman or law French,' and even the arguments of the counsel and decisions 
of the court were in the same barbarous dialect. An evident and shameful 
badge, it must be owned, of tyranny and foreign servitude; being *in- r*qia 
troduced under the auspices of William the Norman, and his sons: L 
whereby the ironical observation of the Roman satirist came to be literally 
verified, that " Gallia causidicos docuit facunda Britannos" (g) This continued 
till the reign of Edward III.; who, having employed his arms successfully in 
subduing the crown of France, thought it unbeseeming the dignity of the victors 
to use any longer the language of a vapquisbed country. By a statute, there- 
fore, passed in tbe thirty-sixth year of his reign, (A) it was enacted, that for tho 
future all pleas should be pleaded, shown, defended, answered, debated, and 
judged in the English tongue ; but be entered and enrolled in Latin. In like 
manner as Don Alonso X., king of Castile, (the great-grandfather of our Edward 
III.,) obliged his subjects to use theCastilian tongue in all legal proceedings ;(t) 
and as, in 1286, the German language was established in the courts of the em- 
pire. (^) And perhaps if our legislature had then directed that tho writs them- 
selves, which are mandates from the king to his subjects to perform certain act* 
or to appear at certain places, should have been framed in the English language, 
according to the rule of our autient law,(Z) it had not been very improper. But 
the record or enrolment of those writs and the proceedings thereon, which was 
calculated for the benefit of posterity, was more serviceable (because more 
durable) in a dead and immutable language than in any flux or living one. The 
practisers, however, being used to the Norman language, and therefore ima- 
gining they could express their thoughts more aptly and more concisely in that 
than in any other, still continued to take their notes in law-French ; and of 
course, when those notes came to be published, under the denomination of 
reports, they were printed in that barbarous dialect; which, joined to the addi- 
tional terrors of Gothic black letter, has occasioned many a student to throw 
away his Plowden and Littleton, without venturing to attack a page of them. 
And yet, in reality, upon a nearer acquaintance, they would have found nothing 
very formidable in the language; which differs in its grammar *and r*o|« 
orthography as much from the modern French, as the diction of Chaucer ■- 
and Grower does from that of Addison and Pope. Besides, as the English and 
Norman languages were concurrently used by our ancestors for several centuries 
together, the two idioms have naturally assimilated, and mutually borrowed 
from each other: for which reason the grammatical construction of each is so 
very much tho same, that I apprehend an Englishman (with a week's prepa- 
ration) would understand the laws of Normandy, collected in their grand cous- 
tumier, as well, if not better, than a Frenchman bred within the walls of Paris. 

The Latin, which succeeded the French for the entry and enrolment of pleas, 
and which continued in use for four centuries, answers so nearly to the English 

(f) Append. No. II. £ 4. No. III. { 6. («) Mod. Un. Hist, xx. 211. 

(*) Jur. xv. 111. (*) 1 bid. xxlx. £i&. 

(*) C. 16. (') Mirr. c 4, f 3. 

■The plaintiff, or his attorney, must deliver paper-books to the chief justice and senior 
judge, and the defendant, or his attorney, to the two other judges. R. M. 17 Car. I. — 
Chitty. 

•This is disputed, with great reason, by Mr. Serjeant Stephen, Pleading, Appendix, p. 
xxiL, who thinks that the record was always in Latin. — Stewart. 
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without any regard to Attic elegance, the lawyers of the imperial courts made 
no scruple to translate fidei commissaries, ^tdsixo/i/uaaaptow: ;(/>) cubiculum, too/too- 
jlXsw¥ ;(g) ftlium-familias, itaida-<patidia<; ;(r) repudium, penoudiov :(s) compromissum, 
KofuzpofjiHTfw^t) reverentia et obsequium, ptuzptvria xat oftaexouwv^u) and the like. 
They studied more the exact and precise import of the words than the neatness 
and delicacy of their cadence. And many academical readers will excuse me 
for suggesting that the terms of the law are not more numerous, more uncouth, 
or more difficult to be explained by a teacher, than those of logic, physics, and 
the whole circle of Aristotle's philosophy, nay, even of the politer arts of archi- 
tecture and its kindred studies, or the science of rhetoric itself. Sir Thomas 
More's famous legal question(w) contains in it nothing more difficult than the 
♦definition which in his time the philosophers currently gave of their r*o oo 
materia prima, the groundwork of all natural knowledge ; that it is " neque *- 
quid , neque quantum, neque quale, neque aliquid eorum quibus ens determinatur ;" or 
its subsequent explanation by Adrian Heereboord, who assures us(x) that "ma- 
teria prima non est corpus, neque per formam corporeitatis, neque per simplicem es&en- 
tiam: est tamen ens, et quidem substantia, licet incomplete ; habetque actum ex se 
entitativum, et simul est potentia subjectiva, n The law therefore, with regard to 
its technical phrases, stands upon the same footing with other studies, and re- 
quests only the same indulgence. 

This technical Latin continued in use from the time of its first introduction 
till the subversion of our anticnt constitution under Cromwell; when, among 
many other innovations in the law, some for the better and some for the worse, 
the language of our records was altered and turned into English. But, at the 
restoration of king Charles, this novelty was no longer countenanced; the prac- 
tise™ finding it very difficult to express themselves so concisely or significantly 
in any other language but the Latin. And thus it continued without any sen- 
sible inconvenience till about the year 1730, when it was again thought proper 
that the proceedings at law should be done into English; and it was accordingly 
so ordered by statute 4 Geo. II. c. 26. This provision was made, according to 
the preamble of the statute, that the common people might have knowledge 
and understanding of what was alleged or done for and against them in the 
process and pleadings, the judgment and entries, in a cause. Which purpose 
has, I fear, not been answered ; being apt to suspect that the people are now, 
after many years' experience, altogether as ignorant in matters of law as before. 
On the other hand, these inconveniences have already arisen from the alteration; 
that now many clerks and attorneys are hardly able to read, much less to under- 
stand, a record even of so modern a date as the reign of George the First. And 
it has much enhanced the expense of all legal proceedings: for since the prac- 
tise rs are confined (fo*r *the sake of the stamp-duties, which are thereby r*oo« 
considerably increased) to write only a stated number of words in "a ** 
sheet ; and as the English language, through the multitude of its particles, is 
much more verbose than the Latin, it follows that the number of sheets 
must be very much augmented by the change. (y) The translation also of 
technical phrases, and the names of writs and other process, were found to be 
so very ridiculous (a writ of nisi prius, quare impedit, fieri facias, habeas corpus, 
and the rest, not being capable of an English dress with any degree of serious- 
ness) that in two years' time it was found necessary to make a new act, 6 Geo. 
II. c 14; which allows all technical words to continue in the usual language, 
and has thereby almost defeated every beneficial purpose of the former statute. 

What is said of the alteration of language by the statute 4 Geo. II. c. 26 will 
hold equally strong with respect to the prohibition of using the antient im- 
mutable court-hand in writing the records or other legal proceedings; whereby 
the reading of any record that is fifty years old is now become the object of 
science, and calls for the help of an antiquarian. But that branch of it, which 

(*) Not. 1, c. 1. (•») See page 149. 

(f) Not. 8, edict. Omslantinop. (•) Philnmph. XatnraU c 1, \ 2*, kc. 

(r) Not. 117. c 1. (») For instance. thoee three words, "$ectm*htm formam 

(•) Ibid, c 8. rintuti" are now converted into teven, "according to Um 

(<) Ibid. 82, c. 11. form of the statute." 

(•) Ibid. 78, c. 2. 
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in jeopardy, and of consequence can never be extensive : this therefore puts an 
end to the necessity of an infinite number of rules, which the English merchant 
daily recurs to for adjusting commercial differences. Marriages are there usually 
contracted with slaves ; or at least women are treated as such : no laws can be 
therefore expected to regulate the rights of dower, jointures, and marriage set- 
tlements. Few also are the persons who can claim the privileges of any laws; 
the bulk of tftiose nations, viz., the commonalty, boors, or peasants, being merely 
villeins and bondmen. Those are therefore left to the private coercion of their 
lords, are esteemed (in the contemplation of these boasted legislators) incapable 
of either right or injury, and of consequence are entitled to no redress. We 
may see, in these arbitrary states, how large a field of legal contests is already 
rooted up and destroyed. 

Again : were we a poor and naked people, as the savages of America are, 
strangers to science, to commerce, and the arts as well of convenience as of 
luxury, we might perhaps be content, as some of them are said to be, to refer 
all disputes to the next man we meet upon the road, and so put a short r^ooT 
end *to every controversy. For in a state of nature there is no room ■- 
for municipal laws; and the nearer any nation approaches to that state, the 
fewer they will have occasion for. When the people of Rome were little better 
than sturdy shepherds or herdsmen, all their laws were contained in ten or 
twelve tables; but as luxury, politeness, and dominion increased, the civil law 
increased in the same proportion, and swelled to that amazing bulk which it 
now occupies, though successively pruned and retrenched by the emperors 
Theodosius and Justinian. 

In like manner we may lastly observe, that, in petty states and narrow terri- 
tories, much fewer laws will suffice than in large ones, because there are fewer 
objects upon which the laws can operate. The regulations of a private family 
are short and well known ; those of a prince's household are necessarily more 
various and diffuse. 

The causes therefore of the multiplicity of the English laws are, the extent of 
the country which they govern, the commerce and refinement of its inhabitants; 
but, above all, the liberty and property of the subject. These will naturally 
produce an infinite fund of disputes which must be terminated in a judicial way; 
and it is essential to a free people, that these determinations be published and 
adhered to; that their property may be as certain and fixed as the very consti- 
tution of their state. For though in many other countries every thing is left in 
the breast of the judge to determine, yet with us ho is only to declare and pro- 
nounce, not to make or new-model, the law. Hence a multitude of decisions, or 
cases adjudged, will arise ; for seldom will it happen that any one rule will ex- 
actly suit with many cases. And in proportion as the decisions of courts of 
judicature are multiplied, the law will bo loaded with decrees, that may some- 
times (though rarely) interfere with each other: either because succeeding 
judges may not be apprized of the prior adjudication ; or because they may 
think differently from their predecessors; or because the same arguments did 
not occur formerly as at *present; or, in fine, because of the natural r*ooQ 
imbecility and imperfection that attends all human proceedings. But ■- 
wherever this happens to be the case in any material point, the legislature is 
ready, and from time to time both may, and frequently does, intervene to re- 
move the doubt; and, upon due deliberation had, determines by a declaratory 
statute how the law shall be held for the future. 

Whatever instances therefore of contradiction or uncertainty may have been 
gleaned from our records, or reports, must he imputed to the defects of human 
lawH in general, and are not owing to any particular ill construction of the Eng- 
lish system. Indeed, the reverse is most strictly true. The English law is less 
embarrassed with inconsistent resolutions and doubtful questions, than any other 
known system of the same extent and the same duration. I may instance in 
the civil law : the text whereof, as collected by Justinian and his agents, is ex- 
tremely voluminous and diffuse; but the idle comments, obscure glosses, and 
jarring interpretations grafted thereupon by the learned jurists are literally 
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trial ; but varies its examination of facts according to the nature of the facts 
themselves : this being the one invariable principle pursued, thut as well the 
best method of trial, as the best evidence upon that trial which the nature 
of the case affords, and no other, shall be admitted in the English courts of 
justice. 

The species of trials in civil cases are seven. By record; by inspection, or ex- 
amination; by certificate; by witnesses; by wager of battle; by wager of law; and 

I. First, then, of the trial by record. This is only used in one particular in- 
stance : and that is where a matter of record *is pleaded in any action, i-*qqi 
as a tine, a judgment, or the like; and the opposite party pleads, "nul L 

tiel record" that there is no such matter of record existing : upon this, issue is 
tendered and joined in the following form, " and this he prays may be inquired 
of by the record, and the other doth the like;" and hereupon the party pleading 
the record has a dify given him to bring it in, and proclamation is made in court 
for him to " bring forth the record by him in pleading alleged, or else he shall 
be condemned;" and, on his failure, his antagonist shall have judgment to 
recover. The trial therefore of this issue is merely by the record; for, as 
Sir Edward Coke(6) observes, a record or enrolment is a monument of so 
high a nature, and importeth in itself such absolute verity, that if it be pleaded 
that there is no such record, it shall not receive any trial by witness, jury, or 
otherwise, but only by itself. Thus titles of nobility, as whether earl or no earl, 
baron or no baron, shall be tried by the king's writ or patent only, which is 
matter of record.fc) Also in case of an alien, whether alien friend or enemy, 
shall be tried by the league or treaty between his sovereign and ours ; for every 
league or treaty is of recorded) And also, whether a manor be to be held in 
antient demesne or not, shall be tried by the record of domesday in the king^s 
exchequer. 

II. Trial by inspection, or examination, is when, for the greater expedition of a 
cause, in some point or issue being either the principal question or arising col- 
laterally out of it, but being evidently the object of senses, the judges of the 
court, upon the testimony of their own sense, shall decide the point in dispute 
For, where the affirmative or negative of a question is matter of such obvious 
determination, it is not thought necessary to summon a jury to decide it; who 
are properly called in to inform the conscience of the court in respect of dubious 
facts : and therefore when the fact, from its nature, must be evident to the court 
either from ocular demonstration or other irrefragable proof, there the r*oo« 
law departs *from its usual resort, the verdict of twelve men, and relies ■■ 

on the judgment of the court alone. As in case of a suit to reverse a fine for 
non-age of the cognizor, or to set aside a statute or recognizance entered into 
by an infant; here, and in other cases of the like sort, a writ shall issue to the 
sheriff \(e) commanding him that he constrain the said party to appear, that it 
may be ascertained, by the view of his body by the king's justices, whether ho 
be of full age or not ; " ut per aspectum corporis sui constare poterit justiciaries 
nostris, si prcedictus A. sit plena: aitatis necne."(f) If however the court has, upon 
inspection, any doubt of the age of the party, (as may frequently be the case,) 
it may proceed to take proofs of the fact; and, particularly, may examine the 
infant himself upon an oath of voire dire, veritatem dicere, that is, to make true 
answer to such questions as the court shall demand of him : or the court may 
examine his mother, his godfather, or the like.(^) 

In like manner, if a defendant pleads in abatement of the suit that the 
plaintiff is dead, and one appears and calls himself the plaintiff, which the 
defendant denies : in this case the judges shall determine by inspection and 
examination whether he be the plaintiff or not.(/i) Also, if a man be found by 
a jury an idiot a nativitate, he may come in person into the chancery before the 

(*) 1 Jnst. 117 2C0. (/) This question of non-Age wm formerly, according to 

(•) 6 Kep. 53. OlanTil, (/. 13, c. 15.) tri d by a jury of eight men, though 

{*) 9 Kep. 31. now it is tried by inspection. 

(•) Ibid. (') 2 Roll. Abr. 573. 

(*; 9 Kep. 30. 
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the law will not endure so partial a trial ; bat this custom shall be determined 
bv a jury, and not by the mayor and aldermen certifying by the mouth of 
tneir recorder.(f) 4. In some cases the sheriff of London's certificate shall be 
the final trial; as, if the issue be whether the defendant be a citizen of Lon- 
don or a foreigner,(u) in case of privilege pleaded to be sued only in the city 
courts. Of a nature somewhat similar to which is the trial of the privilege of 
the university, when the chancellor claims cognizance of the cause because one 
of the parties is a *privileged person. In this case, the charters con- i-*qq* 
firmed by act of parliament direct the trial of the question, whether a *- 
privileged person or no, to be determined by the certificate and notification of 
the chancellor under seal, to which it hath also been usual to add an affidavit of 
the fact ; but if the parties be at issue between themselves, whether A. is a 
member of the university or no, on a plea of privilege, the trial shall be then 
by jury and not bv the chancellor's certificate ;(i?) because the charters direct 
only that the privilege be allowed on the chancellor's certificate when the claim 
of cognizance is made by him, and not where the defendant himself pleads his 
privilege ; so that this must be left to the ordinary course of determination. 
5. In matters of ecclesiastical jurisdiction, as marriage, and of course general 
bastardy ; and also excommunications and orders, these and other like matters 
shall be tried by the bishop's certificate. (u?) As, if it be pleaded in abatement 
that the plaintiff is excommunicated, and issue is joined thereon ; or, if a man 
claims an estate by descent, and the tenant alleges the demandant to be a bas- 
tard ; or, if on a writ of dower the heir pleads no marriage ; or, if the issue in 
a quare imped it bo whether or no the church be full by institution ; all these, 
being matters of mere ecclesiastical cognizance, shall be tried by certificate 
from the ordinary. But, in an action on the case for calling a man bastard, the 
defendant having pleaded in justification that the plaintiff was really so, this 
was directed to be tried by a jury :(x) because, whether the plaintiff be found 
either a general or special bastard, the justification will be good ; and no ques- 
tion of special bastardy shall be tried by the bishop's certificate, but by a 
j& r y-(y) For a special bastard is one born before marriage of parents who 
afterwards intermarry; which is bastardy by our law, though not by the 
ecclesiastical. It would therefore be improper to refer the trial of that ques- 
tion to the bishop, who, whether the child be born before or after marriage, 
will be *8ure to return or certify him legitimate.^) Ability of a clerk r*Qa« 
presented,(a) admission, institution, and deprivation of a clerk, shall also be L 
tried by certificate from the ordinary or metropolitan, because of these he is 
the most competent judge ;(b) but induction shall be tried by a jury, because it 
is a matter of public notoriety, (c) and is likewise the corporal investiture of 
the temporal profits. Resignation of a benefice may be tried in either way ;(d) 
but it seems most properly to fall within the bishop's cognizance. 6. The trial 
of all customs and practice of the courts shall be by certificate from the proper 
officers of those courts respectively ; and what return was made on a writ by 
the sheriff or under-sheriff shall be only tried by his own certificate.(e) And 
thus much for those several issues or matters of fact which are proper to be 
tried by certificate. 

IV. A fourth species of trial is that by witnesses, per testes, without the inter- 
vention of a jury. This is the only method of trial known to the civil law in 
which the judge is left to form in his own breast his sentence upon the credit 
of the witnesses examined ; but it is very rarely used in our law, which prefers 
the trial by jury before it in almost every instance.* Save only that when a 

(<) Hob. 85. (') Sw Introd. to the Great Charter, edit. Own. sub amm 

(«) Co. Utt. 74. 1233. 
(•) 2 Roll. Abr. 588. {•) See book i. ch. 11. 

(») Co. Utt. 74. 2 Ley. 250. (») 2 ln»t. B32. Show. Pari. c. 88. 2 Roil. Abr. 583, Ac 

(•) Hob. 179. (•) Dyer. 228. 

(») Dyer, 79. (*) 2 Roll. Abr. 583. 

(•) 9 Rep. 31. 

1 By numerous local acts for the recovery of small debts, the claim of a creditor may 
be sustained by his own oath without the intervention of a jury. — Chitty. 
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widow l>rin^4 n writ of ilnwrr. ami tin* truant ]»lrn*l« that thr hii«hai>-! :• n-» # . 
ilt*u>i . tin*, J i-nitf limki'il ii|»»n a*» a dilatory nli-a. i*» m favour •■!" flu* «i«l"» *•. 1 
lor i;r« al«-r i-\|M'.fiii>iii ali"*<-<i t<> U* tn« <1 hy w if in* «««'•* rx.tfuiiir>| Ut>>r« !*,» 
ju«li!i*« . ami »'» «:uth Km* li. / -hail im cilln-r ra*r m • ur law lliil Vr K !»»•■! 
4*nkr •/ rikt-iil h»ji** tuiiir oih<-n«; ha In try nhrthrr thr ti'iiuiit in a rval a- ■ ■ n 
wa« ilul\ «iiiuiiii>rii'*l. «»r tin* %ali<lity of" a i-lmlli-n^f t< » a jiin»r ■•» that r'.i • (* • 
oU«r\ atH'ii mii<«( h.* i-o itiif I I • tin) trial Hi' ill ri-ct aii'l n>»C i ■ 'II.iN-r.il i-« i< • 
Ami nt rvrrv !•»••• Sir K-is%.ir«H 'nkr lay* it ilnwn that tin 1 altirmattvr inu«! I*- 
|im\iHl by tmi witiii>-M^ al tin* IraM ' 

•u-r- i 'V Tin* iii-xt »•«•< ir« nl trial in nf jpi*at antujuitv. hut th»m ». .»:•. 

" "' J ii -«•• 1 ; though «till iii l«»n r it' the |iaiin*« i-Iicmhh* tn ahnlr by it I t: « ar. 
tin* trial liy \c*ufir «.' h.ittU • Tim wrin* In havr nur»i it* original ■■• thr 
tnilitan -pint u|" nur am-rMnr*. jninril to a mi'ntMMioii.* t'raiiii* of ih-i.-I it 
Inmh^ in tlir naturr of an a|i|M»al tn lVnvi«|rin*o umler an a)»|*r«'lii-n*"iri am! 
hojH* . howrvrr |in*Mifii|iiii"ii« ami unwarrantahlri that llravrn w..ull ^\. th«? 
vic-iiir\ t«» liini Him haii tin* mjht Tht* i|rri«mn n|" mi it* by tin* ap|«\il t»- the 
ImmI of hattlm ii h\ «niiti- »ui'l to havr U-rn invriitnl by thr Htir^iimJi. . t •■ «.f 
tin* iiorthi-ni ur lirriuati < Ian* that plutitrit thrfhM'lvra in I tanl. Ainl it i« true 
thai tin- tirM written iitjum-tmii o|" jmlniary c-nmhalM that wr tnivt w:Th i« 
in thr law* of liuiiiii'hai'i. a n ."»n| t wliii h an* |»n-nTVi*«i in tht* ltnr.: a ii.-i an 
ciair Vi-t il iliHft not •hm'iii to havr Ihn'ii mrrrly a I ••ml ru-»t«»iu nl" tin- ».r ih.it 
|Mirtii uhir tnU*. hut !•• havr In*«-ii tin* i ••much ii*airr n| all iImm*- »jp..Ii- 
tHMiiili* titiiii tin* <-arlir«i iimr>*iAi Ami it may al— i •m-i-tu. in-m a |ci*^i^f «ti 
Vrllfiii- I'atrn'iilii 1 *. «■ that tin* (•••rmaii*. u hni fir^t thi-y U-i aim* k ti« • *a i t>. •),, 
I^Miian-. •ai-rr vrnnt t«» ih-«-i«h» all ruiitrM* •■! n^ht hv ihv »»«inl; l«»r w i *, 
yiiiiitilniH Varu*t rinh'a\orr'l to mt n*hit'' anions ihriu th«* Itoinan la«*.it»-i 
mcthiNl nl trial, it wa« lookr*| u[m»ii . »a\« thr hi-lofmtt a* a ••n»»» t /.M !-«•••»>• 9 r 
dlSi'iplihir. ut *"lttti ttrmt* t/rfvriu ;ur' hrmih tnntur " \u*\ anions thf art • i t 
Ifoth** in S*Ai*«h'ti Wi* tin«l thr |»ru< tur o| ju«in iary ifliirU •'<»tahli«»hr«l u\m*u u*:> ii 
Uit ( mhiii' tiMttiti^ u* tln*y torun-rlv wen- in «»iir own iiMtntrv i 

Thin trial *Aa- ihtrinlu* ««J into Knt;ian«l. am**rii; nthrr Noniian ru«tonv«. •■_% 
William tlif i *on«|iHT«»r ; hut ua- <»nl\ u«M-t| in thm* i-a»<-«. om> tinlii.irv «■?.•• 
rriminal. ami ihi'thinl <i\il Thr lirnt in thr court martial, ••n-oiirt ••! ilu/) 
ami hi'hoitr .• A > tin* orroihl iii a]i|H'aU o| t<*lon\. /• o| whit h wr «hall •}«.»•». m 
•Tt> I lh '" l,,Kt l»"'k ; ami thr thinl ii|mui i**»ur joim i| iii a"*arit «t r^ht 
' thr la**t aii'l imi«t -oh inn tin i-i«*ii nl nal |«n»|Hrty For in «r'» of 
richt the ."'• ;*r.j.rirf.|fpi, u Im h i» irri|iinilly a mattrr of Mirth nil v. i« in <|iie«ii« n . 
hut nlhi r rial a« li"h- Im-iu^ imr«l\ i|ur*ttioii» of thr ju* /-.«^.«o.init. whith arv 
Unuall\ niorr plain an«l ol>\ ioii«. mir am ••»!•. r» <li«| nnt in ihrni apfa'al !•» fl.r 
«!«•« fioit .»| iV"\iiiii«« Aii'itlirr |»n-lr.\t for allowing it nj»*»u ih^-w hnaJ 
writ* nt n^'ht h.i« ai*o |.»r tin- «^ikr n| -*m h rlannaut** a* mijht havr thr tmr 

n^ht. hilt \rt. h| thr ih-alh of \\ |(||«**m«. ur olhrr ilrlrrt o| v\|<h'll«r, \m- UliahfeT 

tii |iro\r it to ajur\ Ihit tin- m«-»l i urmu** n-a-iii nt nil i*> ^i\rii in thr M.r- 
mr. t*t that it i** ali>i\%.ihlr uj-.n uarnmt nl thr ifinhat U-lunn lHi\i*l t'T lb* 

|M.i>|»lr ««t Nrarl o| il iii- |iarli . an«l lii«liaih lor tin- I'hili-lim* ■•! thr nlfirr 

|»art\ . a n-a—'ii ul.nli j-»jm Nnh>-!a** I \rr\ »« rmu-ly «lr« ii|i*« tn l»r iiir^itH la- 
f«ivr ?i < »t hattlr. tl.i iiti-rr. oh a writ ol n M 'hl. •- ur an* now to •|«*ak , ai*4 
althi>iii:h tin- writ o| ri M 'hi it«*rli. an>l ••! «oiin»r thi* trial thm-nt. I«r at jirr**nl 
muih <1iiii<h-I. \rt. a* it it law al lhi*» ila\ . it may U» matter n|' mrn-MM, at 
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Chap. 22.] PE1VATE WRONGS. 888 

least to inquire into :he forms of this proceeding as we may gamer them from 
antient authors.(p) 

The last trial by battle that was waged in the court of common pleas at 
Westminster (though there was afterwarda(^) one in the court of chivalry in 
1631, and another in the county palatine of Durham(r) in 1638) was in the 
thirteenth year of queen Elizabeth, a.d. 1571, as reported by Sir James Dyer,(«) 
and was held in Tothill fields, Westminster, " non sine magna juris consultorum 
pert ur bat tone," saith Sir Henry Spelman,(f) who was himself a witness of the 
ceremony. The form, as appears from the authors before cited, is as follows : 

When the tenant in a writ of right pleads the general issue, viz., that ho hath 
more right to hold than the *demandant hath to recover, and offers to r*ooo 
prove it by the body of his champion, which tender is accepted by the L 
demandant; the tenant in the first place must produce his champion, who by 
throwing down his glove as a gage or pledge thus wages or stipulates battle 
with the champion of the demandant j who, by taking up the gage or glove, 
stipulates on his part to accept the challenge. The reason why it is waged by 
champions and not by the parties themselves in civil actions is, because if any 
party to the suit dies, the suit must abate and be at an end for the present, and 
therefore no judgment could be given fbr tho lands in question if either of the 
parties were slain in battle :(u) and also that no person might claim an exemption 
from this trial, as was allowed in criminal cases where the battle was waged in 
|K5rson. 

A piece of ground is then in due timo set out of sixty feet square, enclosed 
with lists, and on one side a court erected for the judges of the court of com- 
mon pleas, who attend there in their scarlet robes; and also a bar is prepared 
for the learned sergeants-at-law. When the court sits, which ought to be by 
sunrising, proclamation is made for the parties and their champions, who are 
introduced by two knights and are dressed in a coat of armour, with red 
sandals, bare-legged from the knee downwards, bare-headed, and with bare 
arms to the elbows. Tho weapons allowed them are only batons or stavos of 
an ell long, and a four-cornered leathern target; so that death very seldom 
ensued this civil combat. In the court military, indeed, they fought with sword 
and lance, according to Spelman and Rush worth ; as likewise in France only 
villeins fought with the buckler and baton, gentlemen armed at all points. And 
upon this and other circumstances, the president Montesquieu(v) hath with 
great ingenuity not only deduced the impious custom of private duels upon 
imaginary points of honour, but hath also traced the heroic madness of knight- 
errantry from the same original of judicial combats. But to proceed. 

♦When the champions thus armed with batons arrive within the lists r*«un 
or place of combat, tho champion of the tenant then takes his adver- L 
sary by the hand and makes oath that the tenements in dispute are not the 
right of tho demandant; and the champion of the demandant then, taking the 
other by the hand, swears in the same manner that they arc; so that each 
champion is, or ought to be, thoroughly persuaded of the truth of the cause he 
fights for. Next, an oath against sorcery and enchantment is to be taken by 
both the champions, in this or similar form : — " Hear this, ye justices, that I 
have this day neither eat, drank, nor have upon me, neither bone, stone, ne 
grass, nor any enchantment, sorcery, or witchcraft, whereby the law of God 
may be abased or the law of the devil exalted. So help me God and his 
saints." 

The battle is thus begun, and the combatants are bound to fight till the stars 
appear in the evening; and if tho champion of the tenant can defend himself till 
the stars appear, the tenant shall prevail in his cause ; for it is sufficient for him 
to maintain his ground and make it a drawn battle, he being already in posses- 
sion ; but if victory declares itself for either party, for him is judgment finally 

^) Gianni. /. 2, c. 3. Vrt. Nit. Brtr. fol. 2. Nm>. Nar. tit (•> Dyer, 801. 

Droit, jMitml. M. 221, (edit. 1534,) Year-book. 29 Edw. 111. («) Ulon. 102. 

•.12. Pinch. L. 421. Dyer. 301. 21tmt. 217. (•) Co. Litt. 204. Dytvrtyti det entries, 304. 

<t) Rnsbw. Coll. voL 2, part 2, foL 112. 19 Rjrm. 322. (•) Sp. L. U 2*, e. 20, 22. 

f) Cro. Car. 612. 
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ffivrn TliU %'iYlnrv tuny :iri •*•!>■• in tin* «l«\ilh <•!' filhvr >•( tin- rhanipi«<ii* . unuh. 

1 ■•■ l»-«-- 1 li.i'l. r\iM i\ !i ij'J" '..' 1 . tK«- \l h> •!■■ • •■!•• Ml-«li\ . • ■• » i\ tl.i- fruiti *•.**■.•* 
tii ;ir 1 1 «• ml i.im i- !•• < • rt.i i. r >i \v at lililn «li ',•••*,- Hi-. \i l.n d an j-n-^.i' ,\ ( t r \ ««1 
Ifi'iu i r.i* «•• :_m«i ii < ».-. \ .. t..r\ :- ••!•'. iiiit-1 il i-:tli«-r • ti:i'ii|< -«ii |.n.\.-« r *» J»*f. 
tiiaf i* \ i> M- .• ri I j.r -'i ■in- ■■- flu- !i.«rr.W»- \\'T-\ • »! • /• i . :i u^-ni ■ ■! il -jr»«#» 
uii'l nM -m|ii\ riiil.ii- (I, .hi •■! .iii\ «!■-• •Tin : ?i.i»«- ni« ainii^' lint a li--rr-' • * H 

It Ili-iii"! l- tit (lie \ .ili-| ..«''. • 1 • l.alli|>l<>ll . »lln i\ a- .1 Ji'll. !»)i!li« nt ••• .' '. !<>r 

li'tfi • iiiT I !■■■ l.i:.'i "I i. - |>i :i.i -ji.il \'\ |ir<iiiiniiii 'ii^ Vi.it •li.iim !"-i! '•» r! :« .• 
i ii|i«|i Ii.Im <i a- a lit it -.Hi? ..• .,,*'» r. . ' ■ r./.„ /, ;. ,.f |, ;i t .». f. ( U • tHiit- Jt.'.ilu .• a* ■! 
:. .j r.i !■•■ ui iiuiiit. 1 ' '■ r • ' '• ; /■'■• A #/t ■ . In mj -u|*| •> ••«• ■ 1 li\ tin- ■■ v • i. s ••■ ?*■ 
|.p>v • i (••r»\%t.rn. :ui>! f I . - r« !■•!■■ h* v. r !-• !"• put ii|n>ii a jury <*r a'lm.'. '• -2 a« » 
u i! in--*- in any « au-f 

•"II 1 ■'I'!"* '* '*" »" rf, » ■'■" •• -ri.il hy I'.itlli-; a tr;a! ul.-. Ii tl..- !•■ i? ? ■■*» 

' iii d'litlaiit ih ii n t ;( i'l riirlil I hi- if in I.:* • !•■• I • ti a* t)r« ..a\ '■ ■•• • -' '1 

aipi uliit li h:i« tii.- •■i.!\ tji • * t" *in !■ m ril «■! f.^Ll :»!»• r tin* I *«-r -^ .. -t \. '. 
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or an ox, or a sheep, or any beast, to keep ; and it die, or be hurt, or driven 
away, no man seeing it; then shall an oath of the Lord be between them both, 
that he hath not put his hand unto his neighbour's goods; and the owner of it 
shall accept thereof, and he shall not make it good." (a) Wo shall likewise be 
able to discern a manifest resemblance between this species of trial, and the 
canonical purgation of the popish clergy when accused of any capital crime. 
The defendant or person accused was in both cases to make oath of his own 
innocence, and to produce a certain number of compurgators, who swore they 
believed his oath. Somewhat similar also to this is the sacramentum decisionis, 
or the voluntary and decisive oath of the civil law;(6) where one of the parties 
to the suit, not being able to prove his charge, offers to refer the decision of the 
cause to the oath of his adversary; which the adversary was bound to accept, 
or tender the same proposal back again ; otherwise the whole was taken as con- 
fessed by him. But, though a custom somewhat similar to this prevailed for- 
merly in the city of London, (c) yet in general the English law does not thus, 
like the civil, reduce the defendant, in case he is in the wrong, to the dilemma 
of either confession or perjury : but is indeed so tender of permitting the oath 
to be taken, even upon the defendant's own request, that it allows it only in a 
very few cases, and in those it has also devised other collateral remedies for the 
party injured, in which the defendant is excluded from his wager of law. 

♦The manner of waging and making law is this. He that has waged, r+o&a 
or given security, to make his law, brings with him into court eleven of *- 
his neighbours : a custom which we find particularly described so early as in 
the league between Alfred and Guthrun the Dane \{d) for by the old Saxon con- 
stitution every man's credit in courts of law depended upon the opinion which 
his neighbours had of his veracity. The defendant, then standing at the end of 
the bar, is admonished by the judges of the nature and danger of a false oath.(e) 
And if he still persists, he is to repeat this or the like oath : — " Hear this, ye jus- 
tices, that I do not owe unto Richard Jones the sum of ten pounds, nor any 
penny thereof, in manner and form as the said Eichard hath declared against 
me. So help me God." And thereupon his eleven neighbours, or compurga- 
tors, shall avow upon their oaths that they believe in their consciences that 
he saith truth ; so that himself must be sworn de fidelitate, and the eleven de 
credulitate.(f) It is held indeed by later authorities,^) that fewer than eleven 
compurgators will do : but Sir Edward Coke is positive that there must be this 
number; and his opinion not only seems founded upon better authority, but also 
upon better reason : for, as wager of law is equivalent to a verdict in the de- 
fendant's favour, it ought to be established by the same or equal testimony, 
namely, by the oath of twelve men. And so indeed Glanvil expresses it,(A) 
"jurabit duodecima manu :" and in 9 Henry III., when a defendant in an action 
of debt waged his law, it was adjudged by the court " quod defendat se duodecima 
manu.'\i) Thus, too, in an author of the age of Edward the First,(/r) we read, 
" adjudicabitur reus ad legem suam duodecima manu" And the antient treatise, 
entitled, Dyversite des courts, expressly confirms Sir Edward Coke's opinion.(J) 

♦It must be however observed, that so long as the custom continued r*fUA 
of producing the secta, the suit, or witnesses to give probability to the ^ 
plaintiff's demand, (of which we spoke in a former chapter,) the defendant was 
not put to wage his law unless the secta was first produced and their testimony 
was found consistent. To this purpose speaks magna carta, c. 28. "Nullus baU 
livus de caitero ponat aliquem ad legem manifestam," (that is, wager of battle,) •• nee 
ad jura merit um," (that is, wager of law,) " simplici loquela sua," (that is, merely by 
his count or declaration,) u sine testibus fidelibus ad hoc inductis." Which Heta 
thus explains :(m) "si petens sectam produxerit, et Concordes inveniantur, tunc reus 
poterit vadiare legem suam contra petentem et contra sectam suam prolatam ; sed si 

(•) Exod. xxH. 10. (») L. 1, c. 9. 

(») Cod. 4, 1, 12. («) Fit*. Abr. tit. fey, 78. 

(•) Bro. Abr. tit. ley gaffer. 77. (*) Htngham magna, c. 6. 

(*) Cap. 3. Wilk. L. L. Angl. Sax. (*) // enrint arrr* oue luy xi maynx de jurtr <me h«y, «& cm 

' ' Salk. 682. Hz entendre en lour ccntcien* que fl disoyt veier. JfaL 806, 



(f) Co. Litt. 206. edit 1534. 

if) 2 Veotr. 17 1. («) L. 2, c. 68. 
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wage his law, because the plaintiff is compellable to be his attorney. And so, 
if a servant be retained according to the statute of labourers, 5 Eliz. c. 4, which 
obliges all single persons of a certain age, and not having other visible means 
of livelihood, to go out to service; in an action of debt for the wages of such a 
servant the master shall not wage his law, because the plaintiff was compellable 
to serve. But it had been otherwise had the hiring been by special contract, 
and not according to the 8tatute.(u?) 

In no caso where a contempt, trespass, deceit, or any injury with force is 
alleged agaiust the defendant, is he permitted to wage his law :(x) for it is im- 
possible to presume he has satisfied the plaintiff his demand in such cases where 
damages are uncertain and left to be assessed by a jury. Nor will the law 
tiust tho defendant with an oath to discharge himself where the private injury 
is coupled as it were with a public crime, that of force and violence; which 
would be equivalent to the purgation-oat h of the civil law, which ours has so 
justly rejected. 

4 Executors and administrators, when charged for the debt of the de- r*Qi7 
ceased, shall not be admitted to wage their law :{y) for no man can with *- 
a safe conscience wage law of another man's contract ; that is, swear that he 
never entered into it, or at least that he privately discharged it. The king 
also has his prerogative ; for as- all wager of law imports a reflection on the 
plaintiff for dishonesty, therefore there shall be no such wager on actions 
Drought by bim.(2) And this prerogative extends and is communicated to his 
debtor and accomptant, for on a writ of quo minus in the exchequer for a debt 
on simple contract, the defendant is not allowed to wager his law. (a) 

Thus the wager of law was never permitted but where the defendant bore a 
fair and unreproachable character : and it also was confined to such cases where 
a debt might be supposed to be discharged, or satisfaction made in private, 
without any witnesses to attest it: and many other prudential restrictions 
accompanied this indulgence. But at length it was considered that (even under 
all its restrictions) it threw too great a temptation in the way of indigent or 
profligate men ; and therefore, by degrees, new remedies were devised, and new 
forms of action were introduced, wherein no defendant is at liberty to wage his 
law. So that now no plaintiff need at all apprehend any danger from the 
hardiness of his debtor's conscience, unless he voluntarily chooses to rely on 
his adversary's veracity by bringing an obsolete instead of a modern action. 
Therefore, one shall hardly hear at present of an actiooof debt brought upon a 
simple contract ; that being supplied by an action of trespass on the case for the 
breach of a promise, or assumpsit; wherein, though the specific debt cannot be 
recovered, yet damages may, equivalent to the specific debt. And, this being 
an action of trespass, no law can be waged therein. So, instead of an action 
of detinue to recover tho very thing detained, an action of trespass on the case 



in trover and conversion is usually brought; * wherein, though the horse r*QAtt 

cannot be had, yet the defendant shall pay <- 
damages for the conversion equal to the value of the chattel; and for this 



trespass also no wager of law is allowed. In the room of actions of account, a 
bill in equity & usually filed, wherein, though the defendant answers upon his 
oath, yet such oath is not conclusive to the plaintiff, but he may prove every 
article by other evidence, in contradiction to what tho defendant has sworn. 
So that wager of law is quite out of use, being avoided by the mode of bringing 
the action ; but still it is not out of force. And therefore, when a new statute 
inflicts a penalty, and gives an action of debt for recovering it, it is usual to add, 
in which no wager of law shall bo allowed : otherwise a hardy delinquent 
might escape any penalty of the law, by swearing he had never incurred, or else 
had discharged it. 

These six species of trials that we have considered in tho present chapter 
are only had in certain special and eccentrical cases; where the trial by the 

(«)Ca Lift. 296. (") Finch, L. 623. 

(») Ibid. Rayin. 286. (•) Co. Utt. Sfc 

(»; Hach, L. 444. 
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kingdom : as well because he may bo frequently called upon to determine in this 
capacity the rights of others, his fellow-subjects, as because his own property, 
his liberty, and his life, depend upon maintaining, in its legal force, the consti- 
tutional trial by jury. 

♦Trials by jury in civil causes are of two kinds; extraordinary and r*ovi 
ordinary. The extraordinary I shall only briefly hint at, and confine *- 
the main of my observations to that which is more usual and ordinary. 

The first species of extraordinary trial by jury is that of the grand assize, which 
was instituted by king Henry the Second in parliament, as was mentioned in 
the preceding chapter, by way of alternative offered to the choice of the tenant 
or defendant in a writ of right, instead of the barbarous and unchristian custom 
of duelling. For this purpose a writ de magna assisa eligenda is directed to the 
sheriflf,(/) to return four knights, who are to elect and choose twelve others to 
be joined with them, in the manner mentioned by Glanvil ;(g) who, having pro- 
bably advised the measure itself, is more than usually copious in describing it; 
and these, all together, form the grand assize, or great jury, which is to try the 
matter of right, and must now consist of sixteen jurors.(A)* 

Another species of extraordinary juries is the jury to try an attaint; which 
is a process commenced against a former jury, for bringing in a false verdict; 
of which we shall speak more largely in a subsequent chapter. At present J 
shall only observe, that this jury is to consist of twenty-four of the best men 
in the county, who are called the grand jury in the attaint, to distinguish them 
from the first or petit jury ; and these are to hear and try the goodness of the 
former verdict.* 

With regard to the ordinary trial by jury in civil cases, I shall pursue the samo 
method in considering it, that I set out with in explaining the nature of prose- 
cuting actions in general, viz., by following the order and course of the pro- 
ceedings themselves, as the most clear and perspicuous way of treating it. 

♦When therefore an issue is joined, by these words, " and this the said r*QM 
A. prays may be inquired of by the country/' or, " and of this ho puts L 
himself upon the country, — and the said B. does the like," the court awards a 
writ of venire facias upon the roll or record, commanding the sheriff "that he 
cause to come here, on such a day, twelve free and lawful men, liberos et legates 
homines, of the body of his county, by whom the truth of the matter may be 
better known, and who are neither of kin to the aforesaid A. nor the aforesaid 
B., to recognise the truth of the issue between the said parties."(i) And such 
writ was accordingly issued to the sheriff. 

Thus the cause stands ready for a trial at the bar of the court itself; for all 
trials were there antiently had, in actions which were there first commenced; 
which then never happened but in matters of weight and consequence, all trifling 
suits being ended in the court-baron, hundred, or county courts: and indeed all 
causes of great importance or difficulty are still usually retained upon motion, 
to be tried at the bar in the superior courts. But when the usage began to 
bring actions of any trifling value in the courts of Westminster nail, it was 
found to be an intolerable burden to compel the parties, witnesses, and jurors 
to come from Westmoreland perhaps or Cornwall, to try an action of assault 
at Westminster. A practice therefore very early obtained, of continuing the 
cause from term to term, in the court above, provided the justices in eyre did 

(/) P. N. B. 4. (*) Finch. L. 412. 1 Leon. 803. 

(») L. 2, c. 11, 12. (*) Append. No. III. g 4. 



1 It seems not to be ascertained that any specific number above twelve is absolutely 
necessary to constitute the grand assize; but it is the usual course to swear upon it the 
four knights and twelve others. Viner, Trial, Xe. 

See the proceedings upon a writ of right before the sixteen recognitors of the grand 
assize, in 3 Wils. 541. — Chittv. 

Ah the writ of right has been abolished, this mode of trial can no longer be resorted 
to. — Stewart. 

* But, by stat. 6 Geo. IV. c. 50, s. 60, this kind of trial by jury is abolished, and a juror 
for such an offence may be proceeded against by way of indictment or information.— 
Stewart. 
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thus we may observe that the trial of common issues, at nisi prius, which was 
in its original only a collateral incident to the original business of the justices 
of assize, is now, by the various revolutions of practice, become their principal 
civil employment : hardly any thing remaining in use of the real assizes but 
the name. 

If the sheriff be not an indifferent person ; as if he be a party in the suit, or 
be related by either blood or affinity to either of the parties, he is not then 
trusted to return the jury, but the venire shall be directed to the coroners, who 
in this, as in many other instances, are the substitutes of the sheriff, to execute 
process when he is deemed an improper person. If any exception lies to the 
coroners, the venire shall be directed to two clerks of the court, or two r*ott 
persons of the county *named by the court, and sworn.(m) And these *- 
two, who are called elisors, or electors, shall indifferently name the jury, and 
their return is final ; no challenge being allowed to their array. 

Let us now pause a while, and observe (with Sir Matthew Hale)(n) in these 
first preparatory stages of the trial, how admirably this constitution is adapted 
and framed for the investigation of truth beyond any other method of trial in 
the world For, first, the person returning the jurors is a man of some fortune 
and consequence ; that so he may be not only the less tempted to commit wilful 
errors, but likewise be responsible for the faults of either himself or his officers: 
and he is also bound by the obligation of an oath faithfully to execute his duty. 
Next, as to the time of their return : the panel is returned to the court upon the 
original venire, and the jurors are to be summoned and brought in many weeks 
afterwards to the trial, whereby the parties may have notice of the jurors, and 
of their sufficiency or insufficiency, characters, connections, and relations, that 
so they may be challenged upon just cause ; while at the same time by means 
of the compulsory process (of distringas, or habeas corpora) the cause is not like 
to be retarded through defect of jurors. Thirdly, as to the place of their ap- 
pearance : which in causes of weight and consequence is at the bar of the 
court, but in ordinary cases at the assizes, held in the county where the cause 
of action arises, and the witnesses and jurors live : a provision most excellently 
calculated for the saving of expense to the parties. For though the preparation 
of the causes in point of pleading is transacted at Westminster, whereby the 
order and uniformity of proceeding is preserved throughout the kingdom, and 
multiplicity of forms is prevented ; yet this is no great charge or trouble, one 
attorney being able to transact the business of forty clients. But the trouble- 
some and most expensive attendance is that of jurors and witnesses at the trial; 
which therefore is brought home to them, in the country, where most of them 
inhabit. Fourthly, the persons before *whom they are to appear, and be- r*Q*ft 
fore whom the trial is to be held, are the judges of the superior court, *- 
if it be a trial at bar ; or the judges of assize, delegated from the courts at 
Westminster by the king, if the trial be held in the country : persons whose 
learning and dignity secure their jurisdiction from contempt, and the novelty 
and very parade of whose appearance have no small influence upon the mul- 
titude. The very point of their being strangers in the county is of infinite 
service, in preventing those factions and parties, which would intrudo in every 
cause of moment, were it tried only before persons resident on the spot, as jus- 
tices of the peace, and the like. And, the better to remove all suspicion of 
partiality, it was wisely provided by the statutes 4 Edw. III. c. 2, 8 Ric. II. c. 2, 
and 32 Hen. VIII. c. 24, that no judge of assize should hold pleas in any county 
wherein he was born or inhabits. And, as this constitution prevents party and 
faction from intermingling in the trial of right, so it keeps both the rule and the 
administration of the laws uniform. These justices, though thus varied and 
shitted at every assizes, are all sworn to the same laws, have had the same 

(■») Forteic. de Laud. LL. c. 25. Co. Litt. 158. (•) nist. C L. c. 12. 

oept issued to him for that purpose by the judges of assize, a panel of the jurors so sum 
moned being made and kept in the sheriff's office for inspection seven days before the 
commission-day, and a copy of it annexed to the record. Com. Law Proc. Act, 1852, B. 
I0j-10y.— Stiwtart. 

246 



Digitized by 



Google 



3>; 



I'HIVATK WIMNi.S 



[ft-* 1IJ 



«n|u« ati.'i). h.iv«' |.iir-in 1 flir »:iitn- -r u»ln-^. niii\rpH> :m<l ■■••ii«h'« •■•.;» • *•■ r • ■ . 

IIIIIIlH .iff t!i«--.r •••• !•■••!.« Uli'l !• ««>iu!.iMt«. ;ili-l |ir< »fli* III tii ••!- t ■ ,|!t «; . .- 

Il|l|1l|.it;\ ••Miln'N-i ;i'i-| ill. r J'i'ljllii-lil* hit li'lfl t'ljil ►*»• * ".■*■« *''•} * r '~ ' * 

fli.iifj* a hi;, I'M'" "I .i|>|" il ->r .i>|\ ;• i- t>> i .i< Ii ntlii r A ii-l In in •- tin r . 

Iii-ti.il fiii • ' :,-* •■ .t!i : • '■ I •• t •■! 1 1 ..u- .u ?.-•]!. i!,? ah- 1 'it.;t- r 'i. . hi • 

tlt.it i ••iilii«i> :i :i>i<! i i'lit i .ii .« i \ :i:i* a\<«:-it -I. u lin h \i<Mii i ri.it>ir.i!!\ ar.-. •• • % 

vui.il\ "I nt.. - -lit in iiii : .r .«■ .» I'l-L'i -. i.r limn ait\ |ir«i\ • n« lal • -tjl -.i»hi.n i.t. * ).'. 
i " 

Ifl U- li"W lilillli !»• !..•■ a--./i- 

V\ ttiii tin- ^fii" ral -I-i\ «-t in;i!- i* llxi'l. !!.•■ | ■ 1 :t 1 1 1 1 i rT **r h:* utf. -rii. \ j ■ • 
hrtn^''l"V\!j t i * «* r« • • il r • tin- a--;/.i - ami riiii r il with tin- j.r- »|-r • ■"*: . r 
nr»ii r In :*"« hi-.ii^ ■ ;i . «■ -I "ii .n i..i,r»r It it U- n.»t -•• riitrri •!. i! ■ ■»!.:. ■• •■ 
tln-1. • In ri-f.in- it i- i. tin- |'l.» ii' fl * hn a-t !■•«!• !.i\ imy tr:ai h\ f ■■! .j---. 
iflnuii tii- |-i-« ■ »r-i uuh-- tin- «h !i-ii hint, hi :n^ l«arlul«-t -*i« h injl-'! : 
jila.ht :!. ainl uilim^ l«« 1.— ■inr^i- him*r!l Inun t In* a< '.■.■m. ui.l Ih'ii-k-.I «.■ : - 
..... . t.ikr in hr:n^ i>ii •tl.i- trial. i::i mi; \*r*»\*vr §■■ -I i« f to ti.i •,.iati. , !f! \\ r 

' J-I m-i'i-iliiij i- i .iiii ii tin- trial h\ f-r..t ... ,- |\ r« :t «• • T t • ■ t t hi* • .a'.**- • : . •» 
ili-.rt. 1 in tin* -lifii:! - ■»». *-■ . \ :/..••/•"■» - ■ ■. ppi\ ; .«■«! that il" miiMr.li 

t«i \«mr hainl-. that i-. nin- fr«.in tin- plaint, t! ati'i aii'th.r f r • >n< : : -'- * J 

•lit. ;. "U -hall i \«-i uti- ni.l\ «»i | tin-in " lint tin* pr.u (it ha!h U^-.r. ■ . •- 

iflmu-i-'l -iim-i* tin- -tariff •■! I ft •••■!• il •- 17. hIihIi i-na- t- ilia! if a!l> r -• .■ 
juilit «l. till" i .'lil-i' l- h«t i :il in il «i"\\ Ii tn Ih* tr:i-l a< • ••fillip In tin • niir^i ••? 1' 

fl'niirl . I In* plaint il! -li.iii hi' i— tiiiin •! t«« hi n< •i.--n ; t«-*l. an-1 ju'I^iih-Ii' •? j.. '• 
jjiitii !«»r tin- «h li-h'laiif a- m»a-»-««f a ti«ni -!iit In ■-»«•• tin* p!a.!iT.rf ji,t. i :• 
In trv tin' i-ail-i'. In- s- l-'i|i,,| t>> ^i\f tin* i|i ti -li'Lili? if In* ii\i* w:*h!r. T-r*\ 

niih- «>t* I^ni-l*.ii i-i^ht •! i\ -' init: I Trial, an*) if' In- li\r- at a M *r> j?< r . •> 

taiK-f. tin-11 f'-iirtii h «la\- ii'.tHi-. in nfiii-r !•• |«ri\iiit •urj.r:-i- ,' a»,i : ?'. 

1»luiiit:ft thru • haii^'i « hi- ii . : ii • 1 :iii-l •!••#« i.<>f i • itititiTfiiaii'l tin* ri* •! i- •- * \ :j\« 
X'h'ri- tin* trial. !••• -I..I.1 I I- hai-if t» |>a\ i.-T- t*» thf ih Nrilui.t l-.r r.- ! ;-- 
iVflin^ tii Trial. Ii\ fin' »n::n* '.i-f i;n-ht ■■•in I -far-ilf* Tin- •!« -Ii'ffiar '. I. ■*■■,. • 
••r J'l.iintiff. iua\ . i.|-in l"" •! « au»f -ii«»\% n In tin i "Jirl aUiif. »• t:|-.fi al-^ * •■ ? 
nil-kin — n| a inafi r:al u if ft* --. "hra.n ha\i- U|»-ii ii.n!:nii tn ■!• I» r tl.i- tr.^. ! 
tin* « :ni»i- ti» tin- in\T a — './i-- * 



•••:■ !li- -l-i .-f Jni..- !■•■.■•. tin* »• «;•■■• IV. i- '.ii «*• | .■•••-• i f.ir •••n- ..-U! :g i- i 

Bin- i. i ii«* lli> .aw* i< ii'.^i !■• 'ii- -r - .iii-i urn -. 4ifi • .kim- il.!" • i-iit|i. It- >-j« r«:. r. '..• 
l*t ■■: . i. i.ir > I".'' » in: ti 

!'.■ J' t:.i !• il »: I \r i'.-| ti. •• ut t..-i | rri«. tl.« ri- .• utf-Tl.t r m- -i»- • f if.*! * i _•■« 

«i.. '. /.-.. r. i . -■ .■ . a i \\ : \ . \: • 17. ii. i .. i) | :.■ *i ;.- --nix t». . ai«. .-«..-"■ 

d»-l ? • i> :. ii. i I :.-... i ■_" !n -i. 1 1 ■..-.-.!? I u:t • r • ?;•■ ««f th»- « If • ^ 

Ml>' I ". i! •»■■ !? .; « ■ ■ I . • !■■■ -i-t!i 111! .,«!■ -■ ii ■ f 1 |M "f T.»i ' tii.- 1 «■ . . . r. ■&- ft 

rii'.' ■ !• r il. i! '■•■ »' "t.i-i \\ ?!■• -I.- ■ : f t - -I !l n.'\ w h« r«- tl,.- *- : r . 

l«f ■ ■•!.- . " r .11.1 . i."- ' i • ■ ii I ••! r* ■ • r-| 7>-r lli* r« • ■'* »-t\ •■! ■!• I :• .1. *«.i n ■ - i.r.T-. 
|'ii: - . - 1. • ••! l|.< : ..■ ■ i> ; i w r.f • I lli.il •• ■!.:■• !•-! !•■ -in fi ju!|:« ■•• •!.■ r-.+ • -^ 

imi. . !.«• d.iii :■■■!. ti.- ii. I r ■ 1*1 n li..- i r •>. i.n;* !■• tin ••-■irt ti. At . * 4r*»- * 

tii.i\ ' - ,.\ii. i i ! j . s ;i * mi 

' I. ■ ; -.- • •■ - : ' :.- I »-■ ■ . • •::. I .1, ! ■■:. !■ I. ai.-l Ml II 1 ..- « T. M ■■ ■ -. 
*■!• ! •■ ■ i .- .r . ■ - -.. I.-.- i !. ■ ..»«•. . I .11 -:h . i -1 

• \« «-.-•• t ..... f . I • • \\ . ■• .. ri .«. r «l • ri h !. Ii-I.l»i! r«— :•!•— «.!|i:?i *■ fi - 

fr-'iii I i •-'- i>« ■ i -' * i. * ■ ■ ! ■ ■ ■:,'• : ; 1 1 ■ m 1 1 - i i . :<.r<- it »• t-« l«- t r :• -»i t» •utti- .* i.: 1 . > . 
Mh •■> " '. n • ■«)..■:■ in 

■ \\ ».. '.•:.•.-!, i .'. i. : : ■ - • ■ i ■ .•• i» :!:. i. !.--ir t. rm« * fn.i t ■■?¥!• • i; : - • ■ 
Ill*i - * I ■ »■.•.' I ' ■ . ' " ■ •'■:»■» •!..■ •• I in- • .* .»• !.*• !■■■■ I. !•-.»•■■; 

th< i> ■'. • in." ■-.■■.. ■ .1 ■ J I'-'.* !&• | 7*4 : : ». 

If !:.■!■■•!. i •■ ■■■■■• • !■■..■',; i •■!.■ ■ i::i»- I ■! « %• » . : • • 

!■•■. !. :• i . • :. '. ■ ■' '. ' ■■.; i- -!• •*■!!.. t in- • th- ■ ■-. — • ■■.• 

I* i < i. I ! r. .' !. • ■ . " . ■ ■ • i' I.. -■. ,'.. i- . . i ! • •■■■•■!•:» ■ 

i fii ' r i i , i>< • .. i . .- .■ • ■' • ■ .r I i . • ■ . ' ■ - • I.* • '.|iiii..>*.- »T»-l*. • i .i 

1 ■«•»•■ 1 .» . ■ .:.!•• II. * I'.! .Ik !- nit tlU*.-* " •" -* 

in.- *. i • ■ .•! . ■ ■ i .-. I j i . ■■ • .i *.»?. i\ 

1 : . • -■-•• . ' « ■.■■!••■-.'■■ .t ...■■..■».' »' ?i .!•• •: ± N -!i • . V :■ r»-f»-^.**i l «j ■ 

I ' ■■: • . « | . ■« I • ■ • i .'. \ ' '. » rt ! I < . . . ■ ■ | ,* .. « .ft !•■•# |i i iJ.T »V^ - 

( Ti » . • :T ».n |**f. -l| Af'rf .»■ - 



Ll4 ! • .»! i. • ••.•■••• -I • ■■.■■?.■ i ••■ : ■■? 'i t. * I ii • • • :■ 



244 



Digitized by 



Google 



Chap. 23.] PRIVATE WRONGS. 857 

But we will now suppose all previous steps to be regularly settled, and the 
cause to be called on in court. The record is then handed to the judge, to 
peruse and observe the pleadings, and what issues the parties are to maintain 
and prove, while the jury is called and sworn. To this end the sheriff returns 
his compulsive process, the writ of habeas corpora, or distringas, with the panel 
of jurors annexed, to the judge's officer in court. The jurors contained in the 
panel are either special or common jurors. Special juries were originally intro- 
duced in trials at bar when the causes were of too great nicety for the discus- 
sion of ordinary freeholders, or where the sheriff was suspected of partiality, 
though not upon such apparent cause as to warrant an exception to him. He 
in in such cases, upon motion in court and a rule granted thereupon, to attend 
the prothonotary or other proper officer with his freeholders' book : and the 
officer is to take *indifferently forty-eight of the principal freeholders in i-*qrq 
the presence of the attorneys on both sides ; who are each of them to *- 
strike off twelve, and the remaining twenty-four are returned upon the panel. 
By the statute 3 Geo. IT. c. 25, either party is entitled, upon motion, to have a 
special jury struck upon the trial of any issue, as well at the assizes as at bar; 
he paying the extraordinary expense, unless the judge will certify (in pursuance 
of the statute 24 Geo. II. c. 18) that the cause required such special jury. 

A common jury is one returned by the sheriff according to the direction of 
the statute 3 Geo. II. c. 25, which appoints that the sheriff or officer shall not 
return a separate panel for every separate cause, as formerly ; but one and the 
same panel for every cause to be tried at the same assizes, containing not less 
than forty-eight nor more than seventy-two jurors : and that their names, being 
wiitten on tickets, shall be put into a box or glass; and when each cause is 
called, twelve of these persons, whose names shall be first drawn out of the 
box, shall be sworn upon the jury, unless absent, challenged, or excused; or 
unless a previous view of the messuages, lands, or place in question shall have 
been thought necessary by the court :(o) in which case six or more of the 
jurors returned, to be agreed on by the parties, or named by a judge or other 
proper officer of the court, shall be appointed by special writ of habeas corpora 
or distringas to have the matters in question shown to them by two persons 
named in the writ; and then such of the jury as have had the view, or so many 
of them as appear, shall be sworn on the inquest previous to any other jurors. 
These acts are well calculated to restrain any suspicion of partiality in the 
sheriff, or any tampering with the jurors when returned. 10 

As the jurors appear, when called, they shall be sworn, unless challenged by 
either party. Challenges are of two sorts : challenges to the array, and chal- 
lenges to the polls. 

♦Challenges to the array are at once an exception to the whole panel, r*Q5g 
in which the jury are arrayed or set in order by the sheriff in his return ; *- 
and they may be made upon account of partiality or some default in the sheriff 
or his under-officer who arrayed the panel. And, general ly speaking, the same 
reasons that before the awarding the venire were sufficient to have directed it to 
the coroners or elisors will bo also sufficient to quash the array when made by a 
person or officer of whose partiality there is any tolerable ground of suspicion. 
Also, though there be no personal objection against the sheriff, yet if he arrays 

(•) SUt. 4 Anne, c. 16. 



at the next sittings or assizes. If the plaintiff again neglects to try the cause, the de- 
fendant may obtain judgment for his costs of suit. In case the plaintiff intends to try 
the cause, he is bound to give the defendant ten days' notice of trial, in order to prevent 
surprise; and if the plaintiff then changes his mind and does not countermand the 
notice four days before the trial, he shall be liable to pay costs to the defendant for not 
proceeding to trial, by the same last-mentioned statute. The defendant, however, or 
plaintiff, may, upon good cause shown to the court above, as upon absence or sickness 
of a material witness, obtain leave, upon motion, to defer the trial of the cause till the 
nex t assizes. — Ste w a rt. 

18 The qualification of both common and special jurymen is now regulated by stat. 6 
Geo. IV. c. 50, by which all other acts are repealed. — Stewart. 
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Chap. 28.] PRIVATE WRONGS. 861 

might perhaps hesitate whether it has now a power to direct a panel to be 
returned de medietate linguce, and thereby alter tho method prescribed for 
striking a special jury or balloting for common jurors." 

Challenges to the polls, in capita, are exceptions to particular jurors, and 
seem to answer the recusatio judicis in the civil and canon laws ; by the consti- 
tutions of which a judge might bo refused upon any suspicion of partiality.(ar) 
By the laws of England also, in the times of Bracton(y) and Fleta,(2) a judge 
might be refused for good cause ; but now the law is otherwise, and it is held 
that judges and justices cannot be challenged. (a) For the law will not sup- 
pose a possibility of bias or favour in a judge, who is already sworn to admi- 
nister impartial justice, and whose authority greatly depends upon that pre- 
sumption and idea. And should the fact at any time prove flagrantly such, as 
the delicacy of the law will not presume beforehand, there is no doubt but that 
such, misbehaviour would draw down a heavy censure from those to whom the 
judge is accountable for his conduct. 

But challenges to the polls of the jury (who are judges of fact) are reduced 
to four heads by Sir Edward Coke :(b) propter honoris respectum ; propter defectum; / 
propter affectum ; and propter delictum. /-^ 

1. Propter honoris respectum; as, if a lord of parliament be impanelled on a 
jury, he may be challenged by either party, or he may challenge himself. 

*2. Propter defectum; as if a juryman be an alien born, this is defect r+Qtw 
of birth j if he be a slave or bondman, this is defect of liberty, and he L 
cannot be liber et legalis homo. Under tho word homo also, though a name 
common to both sexes, the female is however excluded, propter defectum sexus; 
except when a widow feigns herself with child, in order to exclude the next heir, 
and a supposititious birth is suspected to be intended ; then upon the writ de 
ventre inspiciendo, a jury of women is to be impanelled to try the question 
whether with child or not.(c) But the principal deficiency is defect of estate 
sufficient to qualify him to be a juror. This depends upon a variety of statutes. 
And, first, by the statute of Westra. 2, 13 Edw. I. c. 38, none shall pass on juries 
in assizes within the county, but such as may dispend 20*. by the year at the 
least; which is increased to 40s. by the statutes 21 Edw. I. st. 1, and 2 Hen. V. 
st. 2, c. 3. This was doubled by the statute 27 Eliz. c. 6, which requires in every 
such case the jurors to have estate of freehold to the yearly value of 41. at the 
least. But, the value of money at that time decreasing very considerably, this 
qualification was raised by the statute 16 & 17 Car. II. c. 3 to 20/. per annum, 
which being only a temporary act, for three years, was suffered to expire with- 
out renewal, to the great debasement of juries. However, by the statute 4 & 5 
W. & M. c. 24, it was again raised to 10/. per annum in England and 6/. in Wales, 
of freehold lands or copyhold; which is the first time that copyholders (as such) 
were admitted to serve upon juries in any of the king's courts, though they had 
before been admitted to serve in some of the sheriff's courts, by statutes 1 Ric. 
III. c. 4, and 9 Hen. VII. c. 13. And, lastly, by statute 3 Geo. II. c. 25, any 
leaseholder for the term of five hundred years absolute, or for any term deter- 
minable upon life or lives, of the clear yearly value of 20/. per annum over and , 
above the rent reserved, is qualified to serve upon juries." When the jury is 
de medietate lingua*, that is, one moiety of the English tongue or nation, and the 

(») Cod. 3. 1. 16. Dtcrtlal. 1. 2, t. 2% c. 3d. («) Co. Litt. 294. 

(9) L. 5.c. 15. (») 1 Iiwt. 156. 

(•) L. 6, c 37. (•) Cro. Eli*. 666. 

12 From the enactments of the statute 6 Geo. IV. c. 50, and especially section 47 
thereof, it would seem that a jury dc medietate lingua is now allowed only upon trials for 
felony or misdemeanour. — Kerr. 

13 A juror must he twenty-one years ; and, if above sixty, he is exempted, though not 
disqualified, from serving. He must also possess freehold or copyhold property of the 
clear yearly value of ten pounds, or have leasehold property, held by lease for twenty-one 
years or longer, of the annual value of twenty pounds, or occupy a house containing not 
less than fifteen windows. In London, the occupation of a house, shop, or place of 
business within the city, or the possession of real or personal property of the value of 
100/., constitute* a qualification. G & 7 Geo. IV. c. 50. — Kerr. 
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Chap. 23.] PRIVATE WRONGS. 86* 

customs, and charters, to physicians and other medical persons, counsel, attor- 
neys, officers of the courts, and the like ; all of whom, if impanelled, must show 
their special exemption. Clergymen are also usually excused, out of favour 
and respect to their function : but, if they are seised of lands and tenements, 
they are in strictness liable to be impanelled in respect of their lay-fees, unless 
they be in the service of the king or of some bishop : " in obsequio do mini regis, 
vel alicujus episcopi." {iy* 

If by means of challenges, or other cause, a sufficient number of unexcep- 
tionable jurors doth not appear at the trial, either party may pray a tales. A 
tales is a supply of such men as are summoned upon the first panel, in order to 
make up the deficiency. For this purpose, a writ of decern tales, octo tales, and 
the like, was used to be issued to the sheriff at common law, and must be still 
bo done at a trial at bar, if the jurors make default. But at the assizes. or nisi 
prius, by virtue of the statute 35 Hen. VIII. c. 6, and other subsequent r*oa& 
♦statutes, the judge is empowered at the prayer of either party to award L 
a tales de circumstantibus,(j) of persons present in court, to be joined to the other 
jurors to try the cause ; who are liable, however, to the same challenges as the 
principal jurors. This is usually done, till the legal number of twelve be com- 

Sleted; in which patriarchal and apostolical number Sir Edward Coke(A) hath 
iscovered abundance of mystery.(e) 

When a sufficient number of persons impanelled, or fates-men, appear, they 
are then separately sworn, well and truly to try the issue between the parties, 
and a true verdict to give according to the evidence ; and hence they are de- 
nominated the jury, jurata, and jurors, sc. juratores. 

We may here again observe, and observing we cannot but admire, how scru- 
pulously delicate, and how impartially just, the law of England approves itself, 
in the constitution and frame of a tribunal, thus excellently contrived for the 
test and investigation of truth ; which appears most remarkably, 1. In the 
avoiding of frauds and secret management, by electing the twelve jurors out 
of the whole panel by lot. 2. In its caution against all partiality and bias, by 
quashing the whole panel or array, if the officer returning is suspected to be 
other than indifferent; and repelling particular jurors, if probable cause be 
shown of malice or favour to either party. The prodigious multitude of ex- 
ceptions or challenges allowed to jurors, who are the judges of fact, amounts 
nearly to the same thing as was practised in the Roman republic, before she 
lost her liberty : that the select judges should be appointed by the praetor with 
the mutual consent of the parties. *0r, as Tully(m) expresses it : " nemi- .- *qq* 
nem voluerunt majores nostri, non modo de exist imatione cujusquam, sed ne *- 
pecuniaria quidem de re minima, essejudicem: nisi qui inter adversarios convenisset." 

Indeed, these selecti judices bore in many respects a remarkable resemblance 
to our juries: for they were first returned by the praetor; de decuria senatoria 
conscribuntur : then their names were drawn by lot, till a certain number was 
completed ; in urnam sortito mittuntur, ut de plvribus neces-mrius numerus confici 
posset: then the parties were allowed their challenges; post urnam permittitur 
accusatori, ac reo, ut ex illo numero rejiciant quos putaverint ,sibi, aut invnicos, aut ex 
aliqua re incommodos fore : next they struck what we call a tales; rejectione cele- 
brata, in eorum locum qui rejecti fuerunt subsortiebatur praitor* alios, quibus ille judi- 
cum legitimus numerus compleretur; lastly, the judges, like our jury, were sworn; 
his perfect is, jurabant in leges judices, ut obstricti religione judicarent.(n) 

The jury are now ready to hear the merits; and, to fix their attention the 
closer to the facts which they are impanelled and sworn to try, the pleadings 

(*) F. N. B. 166. R*g. Brtv. 179. tuv'-r: *' nihil nanctiu*, nihil antiquius fuit; prrindt ac rf 

(/) Append. No. II. f 4. in i/»w» hc<c numm> tecreta qvtedam etset rtligio." JHuai, 

(*) 1 Inst. 155. E;>i*t>lir. 49. gpelm. Cilos*. 329. 

(') Pansanias relates that at the trial of Mar*, for murder, ( m ) Pro Ctu*nlin y 4a. 

in the court denominated Arenpcujiu from that incident, he {*) Ascon. in CVc. IVr. 1, 6. A learned writer of our own. 

was acquitted by a Jury composed of tiprlv p igm deities. Dr. 1'ettingd. hath shown in an elaborate work (published 

And Dr. Hickes, who attributes the introduction «<f this a.d. 171*0) so many resemblances between the iixavrat of lb* 

mw»Vr to the Normans, tella us that among the inhibit tats <« reeks, the jwlict* $rlecti of the Romans, and the Juliet of 

of Norway, from whom the Normans as well mm the Lhims the English, thnt he Is tempted to conclude that the 1 " 

were descended, a great veneration was paid to the number are derived from the foimer. 

14 They are now excused, hy 6 Geo. IV. c. 50. — Chitty. 
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Chap. 23.] PRIVATE WRONGS. 868 

evidence existing than is produced, the very not prod'Hng it is a presumption 
that it would have detected some falsehood that at present is concealed. Thus, 
in order to prove a lease for years, nothing else shall be admitted but the very 
deed of lease itself, if in being; but if that be positively proved to be burned 
or destroyed, (not relying on any loose negative, as that it cannot be found, 
or the like,) then an attested copy may be produced ; or parol evidence be 
given of its contents. So, no evidence of a discourse with another will be 
admitted, but the man himself must be produced ; yet in some cases (as in 
proof of any general customs, or matters of common tradition or repute) the # 
courts admit of hearsay evidence, or an account of what persons deceased 
have declared in their lifetime; but such evidence will not be received of any 
particular facts. 1 * So, too, books of account or shop-books are not allowed of 

by the law as the primary. But in general the want of better evidence can never justify 
the admission of hearsay, interested witnesses, or the copies of copies, &c. Where there 
Are exceptions to general rules, these exceptions are as much recognised by the law as 
the general rule; and, where boundaries and limits are established by the law for every 
case that can possibly occur, it is immaterial what we call the rule and what the ex- 
ception. — Christian. 

Some of the numerous cases which are found even in modern books may be cited foi 
illustration and in confirmation of the text and note. 

If the subscribing witness be living and within the jurisdiction of the court, he must 
be called to prove the execution ; or if he cannot be found, and that fact be satisfactorily 
explained, proof of his handwriting will be sufficient evidence of the execution. Barnes 
vs. Trompowsky, 7 T. R. 256. And the witness of the execution is necessary ; acknow- 
ledgment of the party who executed the deed cannot be received. Johnson vs. Mason, 
1 Esp. 89. At least only as secondary evidence. Call, Bart vs. Dunning, 4 East, 53. And 
acknowledgment to a subscribing witness by an obligor of a bond that he has executed 
it is sufficient. Powell vs. Blackett, 9 Esp. 87 ; and see Greilier vs. Neale, Peake, 146. 
But a mere bystander may not be received to supply the absence of the subscribing 
witness, (McCraw vs. Gentry, 3 Camp. 232,) or only as secondary evidence. See the next 
case. If the apparent attesting witness deny that he saw the execution, secondary evi- 
dence is admissible; that is to say, the handwriting of the obligor, &c. may be proved. 
Ley vs. Ballard, 3 Esp. 173, n. And, as a general rule, it seems that wherever a sub- 
scribing witness appears to an instrument, note, &c, he must be called, or his absence 
explained. See Uiggs vs. Dixon, 2 Stark. 180. Breton vs. Cope, Peake, 31. — Chitty. 

" It is a general rule that the mere recital of a fact — that is, the mere oral assertion or 
written entry by an individual that a particular fact is true — cannot be received in evi- 
dence. But the objection does not apply to any public documents made under lawful 
authority, such as gazettes, proclamations, public surveys, records, and other memorials 
of a similar description, ancf whenever the declaration or entry is in itself a fact and is 
part of the res gestcc. Stark, on Evid. p. 1, 46, 47. But it is to be carefully observed that 
neither the declarations nor any other acts of thoso who are mere strangers, or, as it is 
usually termed, any res inter alios acta, is admissible in evidence against any one, as afford- 
ing a presumption against him in the way of admission, or otherwise. lb. 51. — Chitty. 

In cases of customs and prescriptive rights, hearsay or traditional evidence is not 
admitted until some instances of the custom or exercise of the right claimed are first 
proved. The declarations of parents respecting their marriage, and the legitimacy of 
their children, are admitted after their decease as evidence. And hearsay is also re- 
ceived respecting pedigrees and the death of relations abroad. Bull. N. P. 294. 2 Esp. 
784. What has been said in conversation in the hearing of any party, if not contradicted 
by him, may be given in evidence: for, not being denied, it amounts to a species of con- 
fession. But it can only be received where it must be presumed to have been heard by 
the party ; and therefore in one case the court stopped the witness from repeating a con- 
versation which had passed in a room where the prisoner was, but at the time while she 
had fainted away. It has been the practice of the quarter-sessions to admit the declara- 
tions of paupers respecting their settlements, to be received as evidence after their death, 
or, if living, where they could not be produced. See 3 T. R. 707, where the judges of th* 
King's Bench were divided upon the legality of this practice, and where the subject of 
hearsay evidence is much discussed. For many years, whilst lord Mansfield presided in 
the court of King's Bench, the court were unanimously of opinion that the declarations 
of a pauper respecting his settlement might after his death be proved and given in evi- 
dence. When lord Kenyon and another judge were introduced, the court were divided, 
and the former practice prevailed ; but when the court were entirely changed, they 
determined that this hearsay evidence was not founded on any principles of law, and 
that the evidence at the quarter-sessions in the cases of settlement ought to be the i 
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and merchant in the usual intercourse of trade. For accounts of so recent a 
date, it erroneous, may more easily be unravelled and adjusted. 20 

With regard to parol evidence, or witnesses; it must first be remembered, that 
there is a process to bring them in by writ of subpoena ad testificandum : which 
commands them, laying aside all pretences and excuses, to appear at the trial on 
pain of 100/. to be forfeited to the king; to which the statute 5 Eliz. c. 9 has 
added a penalty of 20/. to the party aggrieved, and damages equivalent to the 
loss sustained by want of his evidence. But no witness, unless his reasonable 
expenses be tendered him, is bound to appear at all ; nor, if he appears, is he 
bound to give evidence till such charges are actually paid him; except he resides 
within the bills of mortality, and is summoned to give evidence within the same. 
This compulsory process, to bring in unwilling witnesses, and the additional ter- 
rors of an attachment in case of disobedience, are of excellent use in the tho- 
rough investigation of truth : a and, upon the same principle, in the Athenian 
courts, the witnesses who were summoned to attend the trial had the choice of 
three things : either to swear to the truth of the fact in question, to deny or 
abjure it, or else to pay a fine of a thousand drachmas.(t;) 

All witnesses, of whatever religion or country, that have the use of their rea- 
son," are to be received and examined, except such as are infamous, or such as 
are interested in the event of the cause. All others are competent witnesses; though 

(•) Pott. Antiq. b. i. c. 21. 

* The entries in the book of a person deceased, not connected with the parties, are of 
no more avail than hearsay. But the books of an incumbent respecting the tithes of the 
parish are evidence for his successor. 5 T. R. 123. 2 Ves. 43. — Christian. 

n A copy of the writ, or the substance thereof, (5 Mod. 355. Cro. Car. 540,) should be 
served personally on each witness and the original shown to him. The usual mode of 
proceeding against witnesses for disobedience of the writ of subpoena is by the summary 
process of an attachment for a contempt, (2 Stra. 1054. Cowp. 386. Doug. 5G1 ;) but the 
court will not grant an attachment against a witness unless all the necessary expenses 
of the journey to and from and the witness's stay at the place of trial be tendered at the 
time of serving the subpoena. 1 H. Bl. 49. 1 Meriv. 191. 13 East, 15. Still, the court 
will not enter into nice calculations of expense, but consider whether the non-attendance 
originated in obstinacy or not. 2 Stra. 1150. The same rule prevails in the case of wit- 
nesses bona fide brought from abroad. 1 Marsh. 563. 4 Taunt. 699. 6 ib. 88. A witness 
is not in general entitled to remuneration for loss of time, (1 B. k B. 515. 5 M. k S. 156,) 
though in some instances it is allowed to attorneys and medical practitioners. Ib. 159. 
The expenses of making scientific experiments with a view to evidence are not allow- 
able. 3 B. k B. 72.— Chitty. 

22 A Mohammedan may be sworn upon the Alcoran, and a Gentoo according to the 
custom of India ; and their evidence may be received even in a criminal case. Leach's 
Cases, 52. 1 Atk. 21. But an atheist, or a person who has no belief or notion of a God 
or a future state of rewards and punishments, ought not in any instance to be admitted 
as a witness. 1 Atk. 45. B. N. P. 202. See Peake, Rep. 11, where Buller, J., held that 
the proper question to be asked of a witness is, whether he believes in God, the obli- 
gation of an oath, and in a future state of rewards and punishments. — Chitty. 

I have known a witness rejected and hissed out of court who declared that he doubted 
of the existence of a God and a future state. But I have since heard a learned judge 
declare at nisi prius that the judges had resolved not to permit adult witnesses to be 
interrogated respecting their belief of a Deity and a future state. It is probably more 
conducive to the course of justice that this should be presumed till tne contrary is 
proved ; and the most religious witness may be scandalized by the imputation which the 
very question conveys. 

Quakers, who refuse to take an oath under any form, by the 7 k 8 W. III. c. 34 are per- 
mitted in judicial proceedings to make a solemn affirmation: and if such affirmation, 
like an oath, is proved to be false, they are subject to the penalties of perjury. But this 
doe** not extend to criminal cases. 8 Geo. I. c. 6. 22 Geo. II. c. 30 and c. 46. 

Their affirmations are received in penal actions, as for bribery. See Atcheson vs. Eve- 
ritt, Cowp. 382, where this subject is largely discussed. 

Lord Mansfield lays down generally that an affirmation is not refused where the action, 
though in form of a criminal action, in substance is a mere action between party and 
narty. Lord Mansfield there laments that such an exception had been made by the 
legislature. — Christian. 
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Chap. 23.] PKIVATE WRONGS. 870 

secrets of the cause by the party himself, shall be corapolled, or perhaps allowed, 
to give evidence of such conversation or matters of privacy, as came to his 
knowledge by virtue of such trust and confidence :(w)* but he may be examined 
as to mere matters of fact, as the execution of a deed or the like, which might 
have come to his knowledge without being intrusted in the cause. 

One witness (if credible) is sufficient evidence to a jury of any single facts, 
though undoubtedly the concurrence of two or more corroborates the proof. 
Yet our law considers that there are many transactions to which only one person 
is privy ; and therefore does not always demand the testimony of two, as the 
civil law universally requires. " Unius responsio testis omnino non audiatur.'l(x) 
To extricate itself out of which absurdity, the modern practice of the civil-law 
courts has plunged itself into another. For, as they do not allow a less number 
than two witnesses to be plena probatio, they call the testimony of one, though 
never so clear and positive, semi-plena probatio only, on which no sentence can 
be founded. To make up therefore the necessary complement of witnesses, when 

(«) Law of Nbi PriM, 2«7. (•) Cod. 4, 20, 9. 

a married woman, shall not be sufficient to bastardize her child. B. R. H. 79. 1 Wils. 
340.— Chitty. 

The first inroad on the systematic exclusion of evidence, which was the result of the 
former state of the law, was made by the statute 3 & 4 W. IV. c. 42, s. 96, which enacted 
that " in order to render the rejection of witnesses on the ground of interest less frequent, 
if any witness should be objected to as incompetent, on the ground that the verdict or 
judgment in the action would be admissible in evidence for or against him, he should 
nevertheless be examined; but in that case the verdict or judgment should not be* 
admissible for or against him or any one claiming under him." A much greater im- 
provement was, however, effected by the statute 6 & 7 Vict. c. 85, which removed incom- 
petency by reason of incapacity from crime or on the ground of interest in all persons, 
except the parties to the suit, or the persons whose rights were involved therein, such as the 
real plaintiff in the fictitious action of ejectment, or any person in whose immediate and 
individual behalf any action was brought or defended, or the husband or wife of such 
persons. The advantages found to flow from this alteration in the law led to the statute 
14 & 15 Vict. c. 99, by the first section of which the proviso in the statute C & 7 Vict. c. 
85 (which excluded all persons directly interested in the suit) was repealed. By the 
second section, the parties and the persons in whose behalf any action, suit, or other 
proceeding is brought or defended are made (except as therein excepted) competent and 
compellable to give evidence on behalf of either or any of the parties to the suit in any 
court of justice. The third section of the statute provides that it shall not render any 
person charged with an offence competent or compellable to give evidence against him- 
self, nor shall it render any person compellable to answer any question tending to crimi- 
nate himself, nor shall it in any criminal proceeding render anv husband competent or 
compellable to give evidence for or against his wife, or any wife competent or compel- 
lable to give evidence for or against her husband. The fourth section of the statute 
further provides that it shall not apply to any proceeding instituted in consequence of 
adultery, or to any action for breach of promise of marriage. It was decided soon after 
it had become law that the second section of the statute did not render a wife admissible 
as a witness for or against her husband; and accordingly the statute 16 & 17 Vict. c. 83 
was passed, enacting that the husbands and wives of the parties to any suit, or of the 
persons on whose behalf any such proceeding is brought or defended, shall thereafter be 
competent and compellable to give evidence on behalf of either party or any of the 
parties. Neither husband nor wife is compellable, however, to disclose any communi- 
cation made or received during marriage; and neither party is a competent witness in a 
criminal proceeding, or in any proceeding instituted in consequence of adultery. — Kerr. 

* But the principles and policy of this rule restrain it to that confidence only which 
is placed in a counsel or solicitor, and which must necessarily be inviolable where the 
use of advocates and legal assistants is admitted. But the purposes of public, justice 
supersMe the delicacy of every other species of confidential communication. In the • 
trial of the duchess of Kingston, it was determined that a friend might be bound to 
disclose, if necessary in a court of justice, secrets of the most sacred nature which one 
sex could repose in the other; and that a surgeon was bound to communicate any 
information whatever which he was possessed of in consequence of his professional 
attendance. 1 1 St. Tr. 243, 246. And those secrets only communicated to a counsel or 
attorney are inviolable in a court of justice which have been intrusted to them whilst 
acting in their respective characters to the party as their client. 4 T. R. 431, 753. — 
Christian. 
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circumstances as usually attend the fact, hath also its due weight: as if, in a suit 
for rent due in 1754, the tenant proves the payment of the rent due in 1755; 
this will prevail to exonerate the tenant,(6) unless it be clearly shown that the 
rent of 1754 was retained for some special reason, or that there was some fraud 
or mistake; for otherwise it will be presumed to have been paid before that in 
1755, as it is most usual to receive first the rents of longest standing. Light, or 
rash, presumptions have no weight or validity at all. 28 

♦The oath administered to the witness is not only that what he de- r*Q72 
ooscs shall be true, but that he shall also depose the whole truth ; so L 
that he is not to conceal any part of what he knows, whether interrogated 
particularly to that point or not. And all this evidence is to be given in open 
court', in the presence of the parties, their attorneys, the counsel, and all oy- 
standors, and before the judge and jury ; each party having liberty to except to 
its competency, which exceptions are publicly stated, and by the judge are 
openly and publicly allowed or disallowed, in the face of the country ; which 
must curb any secret bias or partiality that might arise in his own breast. 
And if, either in his directions or decisions, he mistakes the law by ignorance, 
inadvertence, or design, the counsel on either side may require him publicly 
to seal a bill of exceptions, stating the point in which he is supposed to err ; and 
this he is obliged to seal, by statute Westm. 2, 13 Edw. I. c. 31, or, if he refuse 
so to do, the party may have a compulsory writ against him,(c) commanding 
him to seal it, if the met alleged be truly stated : and if he returns that the 
feet is untruly stated, when the case is otherwise, an action will lie against him 
for making a false return. This bill of exceptions is in the nature of an appeal, 
examinable, not in the court out of which tne record issues for the trial at nisi 
prius, but in the next immediate superior court, upon a writ of error, after 
judgment given in the court below. But a demurrer to evidence shall be 
determined by the court out of which the record is sent. This happens where 
a record or other matter is produced in evidence, concerning the legal conse- 
quences of which there arises a doubt in law; in which case the adverse 

(») Co. Litt. 373. (OReg. Br. 182. 2 Inst. 487. 

remains unimpeached ; but it may be impeached on the ground of fraud, and then the 
consideration becomes the subject of inquiry. But in the case of bills of exchange, the 
presumption that it was accepted for a good consideration may be rebutted by evidence. 
So where a fine has been levied, it will be implied that it has been levied with proclama- 
tions, (3 Co. 86, b.,) unless rebutted, (Bull. N. P. 229,) and some other like instances; but 
the presumption in favour of innocence is, it has been held, too strong to be overcome 
by any artificial intendment of law. 2 B. & A. 386. 2d. Presumptions of law and fact, 
as that adverse enjoyment, unquestioned for twenty years, of an incorporeal heredita- 
ment, presumes a grant ; that a bond has been satisfied upon which no interest has been 
paid, nor other acknowledgment made of its existence, for a like period, (2 Stra. 826. 2 
Ld. Raym. 1370;) that there has been a conversion in the case of trover where the 
defendant refuses to deliver them up. 3d. Natural presumptions. It is the peculiar 
province of the jury to deal with presumptions of this class ; yet, where the particular 
facts are inseparably connected according to the usual course of nature, the courts them- 
selves will draw the inference ; as when a child has been born within a few weeks after 
access of the husband, its bastardy will be inferred without the aid of a jury. 8 East, 193. 
All cases of circumstantial evidence may be more or loss within this class. And it is 
obvious that the case put in the text belongs to this division, upon which Mr. Christian 
has made the following remark : — 

** This can scarcely be correct. I should conceive that proof may be admitted to repel 
all presumptions whatever; and even if a receipt should be produced expressly for the 
rent of the year 1754, still, the landlord might show that it had been obtained by mistake 
or fraud, and that no rent had been received at the time." In a case of a similar nature 
tried before Abbott, C. J., at Guildhall, a.d. 1824, the landlord adduced evidence to show 
the mistake, and recovered. — Chittv. 

** It is difficult to say what is a light and rash* presumption, if it is any presumption at 
all. Any circumstance may be proved from which a fair inference can be drawn, though 
alone it would be too slight to support the verdict of the jury; yet it may corroborate 
other testimony, and a number of such presumptions may become of importance. Pea- 
sant diveraa genera ita conjungi, ut qua singula non nocerenl, ea universa tanquam grando reum oppri 
manL Matthseus de Crim.— Christian. 
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naturally inspire the witness, he is able by use and experience to keep the 
evidence from wandering from the point in issue. In short, by this method of 
examination, and this only, the persons who are to decide upon the evidence have 
an opportunity of observing the quality, age, education, understanding, be- 
haviour, and inclinations of the witness; in which points all persons must appear 
alike when their depositions are reduced to writing and read to the judge in 
the absence of those who made them ; and yet as much may be frequently col- 
lected from the manner in which the evidence is delivered as from the matter of 
*it. These are a few of the advantages attending this the English way r*o74 
of giving testimony ore tenus. Which was also, indeed, familiar among <- 
the antient Romans, as may be collected from Quintilian,(/) who lays down very 
good instructions for examining and cross-examining witnesses viva voce. And 
this, or somewhat like it, was continued as low as the time of Hadrian ){g) but the 
civil law, as it is now modelled, rejects all public examination of witnesses. 

As to such evidence as the jury may have in their own consciences by their 
private knowledge of facts, it was an antient doctrine that this had as much 
right to sway their judgment as the written or parol evidence which is de- 
livered in court. And therefore, it hath been often held(A) that though no 
proofs be produced on either side, yet the jury might bring in a verdict. For 
the oath of the jurors to find according to their evidence was construedft) to 
be, to do it according to the best of their own knowledge. This seems to nave 
arisen from the antient practice of taking recognitions of assize at the first 
introduction of that remedy; the sheriff being Dound to return such recog- 
nitors as knew the truth of the fact, and the recognitors when sworn being to 
retire immediately from the bar, and bring in their verdict according to their 
own personal knowledge, without hearing extrinsic evidence or receiving any 
direction from the judge. (j) And the same doctrine (when attaints came to be 
extended to trials by jury as well as to recognitions or assize) was also applied 
to the case of common jurors, that they might escape the heavy penalties of 
the attaint in case they could show by any additional proof that their verdict 
was agreeable to the truth, though not according to the evidence produced ; 
with which additional proof the law presumed they were privately acquainted, 
though it did not appear in *court. jBut this doctine was again gradu- r*37*w 
ally exploded, when attaints began to be disused and new trials intro- L 
duced in their stead. For it is quite incompatible with the grounds upon which 
such new trials are every day awarded, viz., that the verdict was given without^ 
or contrary to, evidence. And therefore, together with new trials, the practice 
seems to have been first introduced(Zr) which now universally obtains, that if 
a juror knows any thing of the matter in issue he may be sworn as a witness 
and give his evidence publicly in court. 

When the evidence is gone through on both sides, the judge, in the presence 
of the parties, the counsel, and all others, sums up the whole to the jury; omit- 
ting all superfluous circumstances, observing wherein the main question and 
principal issue lies, stating what evidence has been given to support it, with 
such remarks as he thinks necessary for their direction, and giving them his 
opinion in matters of law arising upon that evidence. 

The jury, after the proofs are summed up, unless the case be very clear, with- 
draw from the bar to consider of their verdict; and, in order to avoid intem- 
perance and causeless delay, are to be kept without meat, drink, fire, or candle, 
unless by permission of the judge, till they are all unanimously agreed. A me- 
thod of accelerating unanimity not wholly unknown in other constitutions of 
Europe, and in matters of greater concern. For by the golden bull of the em- 
pire,'/) if, after the congress is opened, the electors delay the eloction of a king 
of the Romans for thirty days, they shall be fed only with bread and water, till 

if ) InHiOU. Orit. L 5, c 7. (*) Year-book, 14 Hen. VII. 29. Plowd. 12. Hob. 227. 1 Lwr. 

ft See his epistle to VaniA, the l«*g-»te or judge of Cilicia: 87. 

*• 7"« miffi* tcirr pots*, quanta fide* tit ha'vnda UrtVtnt; (') Vaugh. 14$, 149. 

V«i. H cytu diynHati , H cttjus xttinvttioni* tint ; «/, qui (i) Rnct. L 4, tr. 1. c. 19, \ 3. Plet. I 4, C 9, { 2. 

nmplicitrr vi*i tint dicer* •: utrum unum rundfmque merfi- (*) Styl. 233. 1 Sid. 133. 

'fum trrmnnfm aUultrint, an ad ca oust intnrogawnx* ( l ) C L 
cMcmpjrt ctruiakUia re*ponda~inL n Fj. £2, 5, 3. 
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Chap. 28.] PRIVATE WEONGS. 876 

sufficient to maintain his issue, to be voluntarily non-suited, or withdraw him- 
self: whereupon the crier is ordered to call the plaintiff: and if neither he, nor 
anybody for him, appears, he is non-suited, the jurors are discharged, the action' 
is at an end, and the defendant shall recover his costs. The reason of this prac- 
tice is, that a non-suit is more eligible for the plaintiff than a verdict against 
him : for after a non-suit, which is only a default, he may commence the same 
suit *again for the same cause of action; but after a verdict had, and pre- 
judgment consequent thereupon, he is forever barred from attacking L 
the defendant upon the same ground of complaint. But, in case the plaintiff 
appears, the jury by their foreman deliver in their verdict." 

A verdict, vere dictum, is either privy , or public. A privy verdict is when the 
judge hath left or adjourned the court : and the jury, being agreed, in order to 
be delivered from their confinement, obtain leave to give their verdict privily 
to the judge out of court :(r) which privy verdict is of no force unless after- 
wards affirmed by a public verdict given openly in court ; wherein the jury may, 
if they please, vary from the privy verdict. So that the privy verdict is indeed 
a mere nullity ; and yet it is a dangerous practice, allowing time for the parties 
to tamper with the jury, and therefore very seldom indulged. 8 * But the only 
effectual and legal verdict is the public verdict : in which they openly declare to 
have found the issue for the plaintiff, or for the defendant ; and if for the plain- 
tiff, they assess the damages also sustained by the plaintiff in consequence of 
the injury upon which the action is brought. 

Sometimes, if there arises in the case any difficult matter of law, the jury, 
for the sake of better information, and to avoid the danger of having their ver- 
dict attainted, will find a special verdict; which is grounded on the statute of 
Westm. 2, 13 Edw. I. c. 30, § 2. And herein they state the naked facts, as they 
find them to be proved, and pray the advice of the court thereon ; concluding 
conditionally, that if upon the whole matter the court should be of opinion that 
the plaintiff had cause of action, they then find for the plaintiff; if otherwise, 
then for the defendant. This is entered at length on the record and afterwards 
argued and determined in the court at Westminster, from whence the issue came 
to he tried. 

♦Another method of finding a species of special verdict is when the 1-^070 
jury find a verdict generally for the plaintiff, Dut subject nevertheless to •■ 
the opinion of the judge or the court above, on a special case stated by the 
counsel on both sides with regard to a matter of law; which has this advantage 
over 1 special verdict, that it is attended with much less expense, and obtains a 
much speedier decision; the postea (of which in the next chapter) being stayed 
in the hands of the officer of nisi privs, till the question is determined, and the 
verdict is then entered for the plaintiff or dofendant, as the case may happen. 
But, as nothing appears upon the record but the general verdict, the parties are 
precluded hereby from the benefit of a writ of error, if dissatisfied with the judg- 
ment of the court, or judge, upon the point of law. Which makes it a thing to 
be wished, that a method could be devised of either lessening the expense of 
special verdicts, or else of entering the cause at length upon the postea. But in 
both these instances the jury may, if they think proper, take upon themselves 
to determine, at their own hazard, the complicated question of fact and law, 

f) If the judge hath adjourned the court to his own lodgings, and there receives the verdict, it is a public and 

not a priry verdict. 

w When a verdict will carry all the costs, and it is doubtful from the evidence for 
which party it will be given, it is a common practice for the judge to recommend, and 
the parties to consent, that a juror should be withdrawn; and thus no verdict is given, 
and »mo1i party pays his own costs. 

Whore there is a doubt at the trial whether the evidence produced by the plaintiff is 
HumVu»nt to support the verdict given in his favour by the jury, the judge will give leave 
to apply to the court above to set aside the verdict and to enter a non-suit; but if such 
liberty is not reserved at the trial, the court above can only grant the defendant a new 
trial, if they think the plaintiffs evidence insufficient to support his case. 6T. R. 67. — 

r?l"l T!\X. 

' A privy verdict cannot be given in treason and felony. 2 II. P. C. 300. — Chittt. 
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am!, u ir)i>ii:t •■i'lii r »|H'f i;il vi-nlii-t ^r +\**t ial ra-i-. may fiml a %• r»l.» I al-- .t«!y 
fitli« r t'r llit- |>:.nit!itt or <!• f< Ti'i.tiit » 

Wiiiiill.t- |i»r\ hit\ •■ «i« 4iv i ti ■! ifi flu ir \i r>i;< f . nii'i it »■* ri • -T'li -I .n • -•t«r?. 
llir\ .in 1 tln-n iti-i-ti.ir^i-it V f ■- i •«« . i.<N tin- Trial l-\ jur\ a in.i. w ii ■• i ■••■;.• 
tin- "tin r \a»l ;ii\atif ;i^i** w Ln Ii «•■ Law •» < a«i"iiaii\ •■!•*• rinl ;n .!«• pr« /r» •*. 
i^ ii U-» a* i'\|m -'Iili'iii* aini • !•• ap. »■* it i-* t • >n\ « nii-iit. npiitaMi- uii*l • • : : .t •• !rj 
i Mtm.i^MMti n'.t ••( i lni« • r\ . •■!■ ! ?!■■ • i\ il law • •■■•rl«. I«»r i\;itu:inN^ v. ,•!.. ».. * i, 
iilii* i.ii**!- will fn i|iiriili\ Li*l a** l"fi^. ami "t fiirw In* full .i- • \j«ii-,\. a« ::.#• 
trial i*ff :i liiiii-in • ! s — Hi-- :it r. •'/'••••. ami \ • 1 t )••• lu« I * .n> ri* •( U «l«l« r r... i • •: *■ v 
*>m h • "iiuiii--:-'iiri«. .it ali . if. ii"! till flu' •!• |H.«it i.iiih an- pul>li*L«**l. ami r» ...: at 
tin* !.• .inn; ••! tin- * au-i- in ■-■■lirf 

# .,. ( . M'imih iln-»t- .h i-finit* tl.i- trial l«\ jury i vit l.a« U-« n. ami I t r ;»r .-. »r 

'"" ' will |ii-. l«»..k«<i ii|m.|i at tl,<- L'l'-ry <<i tin- Kh^1j»Ii law Ami ii i* r a- *■- 
jpvut an :ii{\ antaL' 1 ' ■ ■*« r • ■ I K • ■ r- Hi ri'^ulatini: «;\il pr<>p* rt\ . In<w nm* K i: «*t 
that a>lv:iiitii^'r !'•• h* i^liti i.i-i \« li< n it i- appln •! !•• i nm.nai i a*«» '. |l>.t *i. • 
»•» inn*! n fi r I" tin- i h»imij t""*L ••! iIh-m- i • •mrm-Marii ■» ••i«i\ iU»r\ii „■ t»«r 
thr |ip'-i-iit. tliat it i- tin- iii«-»t trad*! «'inl«-iit j«n\ il» tfi* w |.n L any ■ ult-'. • an 
■•iij"\ . nr wi«L t'-r. tliat In* iaijm»l U- attnti«l ritlnr in Li« pr^pi-ny. I..- . t-«pt%. 
or In* |H-r-i»li. l-iif L\ tin- iilia!..im'U* i •!!!*• lit "I m«l\«'«il I.:* In i^'KI *-t.r« ami 
rqual* A • ■■n-i if ill s« *n iLat I ina\ \«hlur>- !•• nrtinn La*. umltT l'r« i ;• i ■ » . 
MM-mi-il tin- jii-t lil-i-rt.i - •■! 1 1.:- n.it :«>ii t-*r a !»-iiir *u« « •■•■••••ii "I ui;i * At : tl«r« 
I'tin* a • •-!• I»raf* <( I": vm Ii \\ nu r ' u h-i r<»in !ii<|i * that !••• an»i- |S*-in« . "pari*, 
ati'l •'artlia^r \\.i\* i--»t tln-ir ! ' * ■• il « -. linnl'T.- t !»■ ■-••- «>t Kn^'laiiM .ii t.i. « i:.':«i 
Jhti»Ii. *ln«iii-l li.i\i ri i fill • !• •[ tl.at li'-n.i . S|i:iria. uii'l t artli:iu'<. al II. •• T.rs.r 
ulnti ili- ir lil'«*rtii* wriv !•— t. \\« r»- -fran^r* !•» tin- trial l-\ j»r\ 

tinat a- tl.i«» i ii!<*^iiiin in.i\ -« • m. :t i* im> it.' r»- tlian lhi» *«liii.ral-!«- • i •*. ;!o 
liiiii. u !ji-ii traii-il t<< it* |>r ! i •• p;« *. \\;ii !••■ t><iiinl in »i»l»«-r ria«**ii t*»»lt*«nr 
Tin- impartial a>liiiiiii*trati<<h "t |«i-t;« ••. \\ 1m Ii -• * uri-» U>tli mir p» r»« i.« .»: : < . • 
pn«pi rt ii—. ;* tin ^ri-at ♦ i -i ••! i >\ :i — m j, f \ Hut it tl.at !■•■ • M ri i\ .i.?r.«s«: 
tn tin- iiia^i-trai _\ . a ■»• l» M I ■• •• I \ »•! iim-ii. ami tli*>-«* ^iii<rii!\ »■ i« « t • «1 i% :t.c 
pniM » . i«r -in h a- i t.|"\ tli.- I.i^Ih -t i-ttii • * in tin- »iali-. tl.« r •!•■■ - .-i.- ::. -j- :#» 

• »! tl.« ir i-w ii natiir.il iiiti ^nt\ . w nl lia\ • !ri «pn lit 1\ all iii\ •■iuMar\ l-i-i« !• vk-f«:« 
lli- »"*•■ ••! tlii-ir iiW ii ratik ati'l *l:^int\ ; it i* in<t tn 1>i- t \p» * t» »i lr< in Li.i. at. t a 
tUTi-. tliat ''■» '» n »li"u|.| !••• atu a\ * :it t«nti\ «• tn il.i* iiii* ri -t* ai «l /• • •. ■? '•* 
niiiM/ * »n tin- <it !:• r haii>i. it tl-.i- |N.ui-r *it ju<li« af urr Wi r« pia« i •! at r:n •:■ ::. ;-. 
tin' Ii.iimU «•! tin- tiuih:ti. I. . tin i r f !■-■ >i«>n« w mi 1*1 In- u iM aini • :i|>r> .•■<.• »•. : a 
nvu rn!i- i't a« ti>*n w ••i;M !•« • \ • r \ ila\ »»t;il-l:-l.i <l in «>nr « flirt* It .•«.•• .i 
tlni. !«ni fiiiiri-l. tL.it tl.i |.! :!.. .pi.- aii>l a\i>>iii« ••! law. wliuli an i.-« . * ^» 

• a, *il pf"p««Jtn«ii«. t!"» 'i.j ! i • -ir. at<Mrai Ii «l na-'iiaini ii - -t 9 n* * <>imif -..*'.< i t • 

' t.ini •* ••!■ f" iu« n. -I "ii. -1 I «' ■!• |Ni» t |,tl mi tlif l«ri a»t» »•! tin jii«i fc « « ' • t« 

• H'ra-:'»n.i.iv a|*|<ii«'*l !•• -m ii f.i* f - a- • ••nu* pp>|*« ri% a«i • Mann •! ••• l» t» '!«» 
F«»r In rr p.irtiaht\ i an hai ■ IiMii- -'-"|f : tin- law i«wi-|] kh.-w n. alnl i» tf.i «ar. - 
|i»r all rui.k* aii«l <1« „'!•♦- . it t« M"W - a* a n^'nlar • •■in !i:»:«»ii tn-tn tin | rt r. •*-• 
itt f..' ' pn * *fal-l!»tii •! lint in «• ttiiii^ aii«l a'liu-tiii^ a ijin -ti«>ii «'t !j«t. w • • -. 
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of a jury, (whether composed of justices of the peace, commissioners of the 
revenue, judges of a court of conscience, or any other standing magistrates,) is 
a step towards establishing aristocracy, the most oppressive of absolute govern- 
ments. The feodal system, which, for the sake of military subordination, pur- 
sued an aristocratical plan in all its arrangements of property, had been in- 
tolerable in times of peace, had it not been wisely counterpoised by that 
privilege, so universally diffused through every part of it, the trial by the feodal 
peers. And in every country on the continent, as the trial by the peers has 
been gradually disused, so the nobles have increased in power, till the state has 
been torn to pieces by rival factions, and oligarchy in effect has been esta- 
blished, though under the shadow of regal government; *unless where r*qQi 
the miserable commons have taken shelter under absolute monarchy, as "- 
the lighter evil of the two. And, particularly, it is a circumstance well worthy 
an Englishman's observation, that in Sweden the trial by jury, that bulwark of 
northern liberty, which continued in its full vigour so lately as the middle of 
the last century,(u) is now fallen into disuse :(w) and that there, though the 
regal power is in no countrv so closely limited, yet the liberties of the com- 
mons are extinguished, and the government is degenerated into a mere aristo- 
cracy.^) It is therefore, upon the whole, a duty which every man owes to his 
country, his friends, his posterity, and himself, to maintain to the utmost of his 
power this valuable constitution in all its rights ; to restore it to its antient 
dignity, if at all impaired by the different value of property, or otherwise devi- 
ated from its first institution ; to amend it, wherever it is defective ; and, above 
all, to guard with the most jealous circumspection against the introduction of 
new and arbitrary methods of trial, which, under a variety of plausible pre- 
tences, may in time imperceptibly undermine this best preservative of English 
liberty. 

Yet, after all, it must be owned, that the best and most effectual method to 
preserve and extend the trial by jury in practice, would be by endeavouring to 
remove all the defects, as well as to improve the advantages, incident to this 
mode of inquiry. If justice is not done to the entire satisfaction of the people 
in this method of deciding facts, in spite of all encomiums and panegyrics on 
trials at the common law, they will resort in search of that justice to another 
tribunal ; though more dilatory, though more expensive, though more arbitrary 
in its frame and constitution. If justice is not done to the crown by the ver- 
dict of a jury, the necessities of the public revenue will call for the erection of 
summary tribunals. The principal defects seem to be, — 

1. The want of a complete discovery by the oath of the parties. This each 
of them is now entitled to have, by *going through the expense and r*qoo 
circuity of a court of equity; and therefore it is sometimes had by con- *- 
sent, even in the courts of law. How far such a mode of compulsive examina- 
tion is agreeable to the rights of mankind, and ought to be introduced in any 
country, may be matter of curious discussion, but is foreign to our present 
inquiries. It has long been introduced and established in our courts of equity, 
not to mention the civil-law courts; and it seems the height of judicial absurdity, 
that in the same cause, between the same parties, in the examination of the same 
facts, a discovery by the oath of the parties should be permitted on one side of 
Westminster hall, and denied on the other; or that the judges of one and the 
same court should be bound by law to reject such a species of evidence, if at- 
tempted on a trial at bar, but, when sitting the next day as a court of equity, 
should be obliged to hear such examination read, and to found their decrees 
upon it. In short, within the same country, governed by the same laws, such 
a mode of inquiry should be universally admitted, or else universally rejected. 14 

(«) 2 Whitelocke of Pari. 427. («) Mod. Un. Iltat. xxxiii. 22. («) Ibid. 17. 

** The Common-Law Procedure Act, 1854, now, however, enables either party, by leave 
of the court or a judge, to interrogate his opponent upon any matter as to which discovery 
may be sought, and to require such party to answer the questions within ten days, by 
affidavit sworn and filed in court in the ordinary way. Any person omitting, without 
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local tendency; where a cry had been raised, and the passions of the multitude 
been inflamed; or where one of the parties is popular, and the other a stranger 
or obnoxious. It is true that, if a whole county is interested in the question to 
be tried, the trial by the rule of law(a) must be in some adjoining county; but, 
as there may be a strict interest so minute as not to occasion any bias, so there 
may be the strongest bias without any pecuniary interest. In all these cases, to 
summon a jury, labouring under local prejudices, is laying a snare for their con- 
sciences; and, though they should have virtue and vigour of mind sufficient to 
keep them upright, the parties will grow suspicious, and resort under various pre- 
tences to another mode of trial. The courts of law will therefore, in transitory 
actions, very often change the venue, or county wherein the cause is to be 
♦tried :(b) but in local actions, though they sometimes do it indirectly r*QOA 
and by mutual consent, yet to effect it directly and absolutely, the parties *- 
are driven to a court of equity ; where, upon making out a proper case, it is done 
upon the ground of being necessary to a fair, impartial, and satisfactory trial.^)* 

The locality of trial required by the common law seems a consequence of the 
antient locality of jurisdiction. All over the world, actions transitory follow 
the person of the defendant, territorial suits must be discussed in the territorial 
tribunal. I may sue a Frenchman here for a debt contracted abroad ; but lands 
lying in France must be sued for there, and English lands must be sued for in 
the kingdom of England. Formerly they were usually demanded only in the 
court-baron of the manor, where the steward could summon no jurors but such 
as were the tenants of the lord. When the cause was removed to the hundred 
court, (as seems to have been the course in the Saxon times,Yd) the lord of the 
hundred had a further power, to convoke the inhabitants or different vills to 
form a jury; observing probably always to intermix among them a stated 
number of tenants of that manor wherein the dispute arose. When afterwards 
it came to the county-court, the great tribunal of Saxon justice, the sheriff had 
wider authority, and could impanel a jury from the men of his county at large: 
but was obliged (as a mark of the original locality of the cause) to return a 
competent number of hundredors; omitting the inferior distinction, if indeed 
it ever existed. And when at length, after the conquest, the king's justiciars 
drew the cognizance of the cause from the county-court, though they could 
have summoned a jury from any part of the kingdom, yet they chose to take 
the cause as they found it, with all its local appendages ; triable by a stated 
number of hundredors, mixed with other freeholders of the county. The re- 
striction as to hundredors hath gradually worn away, and at length entirely 
vanished ;(e) that of *counties still remains, for many beneficial pur- r *QQ5 
poses : but, as the king's courts have a jurisdiction coextensive with L 
the kingdom, there surely can be no impropriety in sometimes departing from 
the general rule, when the groat ends of justice warrant and require an ex- 
ception. 

I have ventured to mark these defects, that the just panegyric, which I have 
given on the trial by jury, might appear to be the result of sober reflection, and 
not of enthusiasm or prejudice. But should they, after all, continue unremedied 
and unsupplied, still (with all its imperfections) I trust that this mode of decision 
will be found the best criterion, for investigating the truth of facts, that was 
ever established in any country. 

(•) Stra, 177. twcon the duke of Devonshire and the minors of the county 

(») See page 2M. of Derby, a.d. 1762. 

(•) Thia, among a nnmber of other instance*, woj the cine {*) LL. Ed to. (hnf. c 32. WMc. 208. 

•f the issues directed by the house of lords in the cause be- (•) See page 360. 

" This may now be done in a court of law. Tidd, 8th ed. 655. — Chittt. 
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1. Causes of suspending the judgment, by granting a neio trial, 1 are at present 
wholly extrinsic, arising from matter foreign to, or dehors the record. Of this 
sort are want of notice of trial ; or any flagrant misbehaviour of the party 
prevailing towards the jury, which may have influenced their verdict; or any 
gross misbehaviour of the jury among themselves : also if it appears by the . 
judge's report, certified by the court, that the jury have brought in a verdict 
without or contrary to evidence, so that he is reasonably dissatisfied there- 
with ;(6) or if they have given exorbitant damages ;(c} or if the iudge himself 
has misdirected the jury, so that they found an unjustifiable verdict : for these, 
and other reasons of the like kind, it is the practice of the court to award a 
new, or second, trial. But if two juries agree in the same or a similar verdict, 
a third trial is seldom awarded :(d) for the law will not readily suppose that 
the verdict of any one subsequent jury can countervail the oaths of the two 
preceding ones. 

(»)L»wof Ntai PrUw, 303, 304. («) Comb. 357. (*) 6 Mod. 22. Aalk. 640. 

* As to new trials in general, see Tidd, 8th ed. 934 to 949. When there are two con- 
trary verdicts, it is not of course, but in the discretion of the court, to grant a new trial. 
2 Bla. R. 9G3. In an inferior court it is said a new trial cannot be had upon the merits, 
but only for irregularity, (1 Salk. 201. 2 Salk. 650. 1 Stra. 113, 499. 1 Burr. 572. Doug. 
380. 2 Chitty's R. 250;) hut it may set aside a regular interlocutory judgment to let in a 
trial of the merits. 1 Burr. 571. The principal grounds for setting aside a verdict or 
non-suit, and granting a new trial, besides those mentioned in the text, are — 1st. The 
discovery of new and material evidence since the trial. 2 Bla. Rep. 955. 2d. If the wit- 
nesses on whose testimony the verdict was obtained have been since convicted of per- 
jury in giving their evidence, (M. 22 Geo. III. K. B. ;) or if probable ground be laid to 
induce the court to believe that the witnesses are perjured, they will stay the proceed- 
ings on the finding of a bill of indictment against them for perjury, till the indictment 
is tried, (ib. ;) but the circumstance of an indictment for perjury having been found 
against a witness is no ground of motion for new trial. 4 M. <fc S. 140. 8 Taunt. 182. 
3d. For excessive damages, indicating passion or partiality in the jury. 1 Stra. 692. 1 
Burr. 609. 3 Wils. 18. 2 Bl. Rep. 929. Cowp. 230. 5 T. R. 257. 7 ib. 529. 11 East, 
23. It is not usual to grant a new trial for smallness of damages, (2 Salk. 647. 2 Stra. 
940. Doug. 509. Barnes, 455, 456 ;) in which latter case it is said, if the demand is cer- 
tain, as on a promissory-note, the court will set aside a verdict for too small damages, but 
not where the damages are uncertain. Lastly, it is a general rule not to grant a new 
trial, except for the misdirection of the judge, (4 T. R. 753. 5 ib. 19. 6 East, 316, (bj. 
1 Marsh. 555;) or where a point has been saved at the trial, (1 B. k P. 338 ;) in a penal, 
(2 Stra. 899. 10 East, 268. 4 M. & S. 338. 2 Chitty's R. 273,) hard, or trifling action, (2 
Salk. 653. 3 Burr. 1306;) and an action is considered trifling in this respect when the 
sum to be recovered is under 20/. (5 Taunt. 537. 1 Chitty's R. 265, (a.),) unless the trial 
is to settle a right of a permanent nature. Ib. In all these cases, if the verdict be agree- 
able to equity and justice, the court will not grant a new trial, though there may have 
been an error in the admission or rejection of evidence, or in the direction of the judge, 
if it appear to the court on the whole matter disclosed by the report that the verdict 
ought to be confirmed. 4 T. R. 468. 

A new trial cannot be granted in civil cases at the instance of one of several defend- 
ants, (12 Mod. 275. 2 Stra. 814,) nor for a part only of the cause of action. 2 Burr. 
1224. 3 Wils. 47. But there may be cases in which the new trial is restricted to a par- 
ticular part of the record, as if the judge give leave to move on one part or point only, 
on a stipulation that counsel shall not move for any thing else : or if the court think 
injustice may be done by setting the whole matter at large again, they may restrict the 
second trial to certain particular points. 4 Taunt. 566. 

In criminal cases no new trial can be granted where the defendant has been acquitted. 
6 East, 315. 4 M. & S. 337. 1 B. & A. 64. Where several defendants are tried at the 
same time for a misdemeanour, and some are acquitted and others convicted, the court 
may grant a new trial to those convicted, if they think the conviction improper. 6 East, 
619. See further, on this subject, Tidd, 8th ed. 934. In civil cases a motion for a new 
trial cannot be made after an unsuccessful motion in arrest of judgment. 4 Bar. & Ores. 
160. The granting of a new trial is either without or upon payment of the costs of the 
former trial ; or such costs are directed to abide the event of the suit. The general rule 
seems to be, that if the new trial be granted for the misbehaviour of the jury or the 
misdirection of the judge, the costs are not required to be paid by the party applying for 
a new trial; but where the mere error of the jury, or the discovery of fresh evidence, is 
the ground, the costs must be paid by the party moving to set aside the former verdict. 
8ee Tidd, 8th ed. 945.— Chittv. 
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more nor loss than a second trial of the same cause by the same jury.(r) And, 
in mixed or personal actions, as trespass and the like, (wherein no attaint origi- 
nally lay,) if the jury gave a wrong verdict, the judges did not think themselves 
warranted thereby to pronounce an iniquitous judgment; but amended it, if 
possible, by subsequent inquiries of their own; and, if that *could not r*«mA 
be, they referred it to another examination. (s) When afterwards *- 
attaints, by several statutes, were more universally extended, the judges fre- 
quently, even for the misbehaviour of jurymen, instead of prosecuting the writ 
of attaint, awarded a second trial; and subsequent resolutions for more than a 
century past have so amplified the benefit of this remedy that the attaint is 
row as obsolete as the trial by battle which it succeeded: and we shall probably 
see the revival of the one as soon as the revival of the other. And here I cannot 
but again admire(f) the wisdom of suffering time to bring to perfection new 
remedies, more easy and beneficial to the subject, which by degrees, from the 
experience and approbation of the people, supersede the necessity or desire of 
using or continuing the old. 

If every verdict was final in the first instance, it would tend to destroy this 
valuable method of trial, and would drive away all causes of consequence to be 
decided according to the forms of the imperial law, upon depositions in writing, 
which might be reviewed in a course of appeal. Causes of great importance, 
titles to land, and large questions of commercial property come often to be 
tried by a jury, merely upon the general issue, where the facts are complicated 
and intricate, the evidence of great length and variety, and sometimes contra- 
dicting each other, and where the nature of the dispute very frequently intro- 
duces nice questions and subtleties of law. Either party may be surprised by a 
piece of evidence which, had he known of its production, he could have explained 
or answered ; or he may be puzzled by a legal doubt which a little recollection 
would have solved. In the hurry of a trial, the ablest judgo may mistake the 
law and misdirect the jury ; he may not be able so to state and range the evi- 
dence as to lay it clearly before them, nor to take off the artful impressions 
which have been made on their minds by learned and experienced advocates. 
The jury are to give their *opinion instarUer ; that is, before they sepa- r*oqi 
rate, eat, or drink. And under these circumstances the most intelligent *- 
and best-intentioned men may bring in a verdict which they themselves upon 
cool deliberation would wish to reverse. 

Next to doing right, the great object in the administration of public justice 
should be to give public satisfaction. If the verdict be liable to many objec- 
tions and doubts in the opinion of his counsel, or even in the opinion of by- 
standers, no party would go away satisfied unless he had a prospect of re- 
viewing it. Such doubts would with him be decisive : he would arraign the 
determination as manifestly unjust, and abhor a tribunal which he imagined 
had done him an injury without a possibility of redress. 

Granting a new trial, under proper regulations, cures all these inconve- 
niences, and at the same time preserves entire and renders perfect that most 
excellent method of decision which is the glory of the English law. A new 
trial is a rehearing of the cause before another jury, but with as little prejudice 
to either party as if it had never been heard before. No advantage is taken 
of the former verdict on the one side, or the rule of court for awarding such 
second trial on the other : and the subsequent verdict, though contrary to the 
first, imports no tittle of blame upon the former jury, who, had they possessed 
the same lights and advantages, would probably have altered their own opinion. 
The parties come better informed, the counsel better prepared, the law is more 
fully understood, the judge is more master of the subject; and nothing is now 
tried but the real merits of the case. 

A sufficient ground must, however, be laid before the court, to satisfy them 
that it is necessary to justice that the cause should be further considered. If 

(r) Ibid. I 4, tr. 5, c. ft. } 2. P. N. R. 181. 2 lout. 416. emendare tentntur per dWgtntum ejcaminatumem. Si 

(*) Si jurtitort* enartrint. H justiciarii xecundum forum dijudioart nesciant, rteumndum erit ad majut 

dictum indicium pronuntiarrrint, faham faciunl pronun- Bract. L 4, tr. 5, c. 4, ( 2. 

tiutumtm ; «C idea wpt* mm debenteorum dictum, ted Mud (*) See page 288. 
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of the record. Of this kind are, first, where the declaration varies totally from 
the original writ j as where the writ is in debt or detinue, and the plaintiff de- 
clares in an action on the case for an assumpsit ; for, the original writ out of 
chancery being the foundation and warrant of the whole proceedings in the 
common pleas, if the declaration does not pursue the nature of the writ, the 
court's authority totally fails. 4 Also, secondly, where the verdict materially 
differs from the pleadings and issue thereon ; as if, in an action for words, it is 
laid in the declaration that the defendant said, " the plaintiff is a bankrupt ;" 
and the verdict finds specially that he said, "the plaintiff will be a bankrupt." 
Or, thirdly, if the case laid in the declaration is not sufficient in point of law to 
found an action upon. And this is an invariable *rule with regard to r*«q« 
arrests of judgment upon matter of law, " that whatever is alleged in ^ ° 
arrest of judgment must be such matter as would upon demurrer have been 
sufficient to overturn the action or plea." As if, on an action for slander in 
calling the plaintiff a Jew, the defendant denies the words, and issue is joined 
thereon ; now if a verdict be found for the plaintiff, that the words were actu- 
ally spoken, whereby the fact is established, still the defendant may move in 
arrest of judgment, that to call a man a Jew is not actionable: and, if the court 
be of that opinion, the judgment shall be arrested and never entered for the 
plaintiff. But the rule will not hold e converso, "that every thing that may be 
alleged as cause of demurrer will be good in arrest of judgment;" for if a de- 
claration or plea omits to state some particular circumstance, without proving 
of which at the trial it is impossible to support the action or defence, this omis- 
sion shall be aided by a verdict. As if, in an action of trespass, the declaration 
doth not allege that the trespass was committed on any certain day;(tt?) or if 
the defendant justifies, by prescribing for a right of common for his cattle, and 
does not plead that his cattle were levant and couchant on the land ;(x)' though 
cither of those defects might be good cause to demur to the declaration or plea, 
yet if the adverse party omits to take advantage of such omission in due time, 
but takes issue, and has a verdict against him, these exceptions cannot after 
verdict be moved in arrest of judgment. For the verdict ascertains those facta, 
which before from the inaccuracy of the pleadings might be dubious; since the 
law will not suppose, that a jury under the inspection of a judge would find a 
verdict for the plaintiff or defendant, unless he had proved those circumstances, 
without which his general allegation is defectively )• Exceptions therefore that 

(») Carth. 389. (*) Cro. Jac. 44. (F) 1 Mod. 292. 

wards might stand, and the other words be treated as surplusage. Cro. C. 428. The 
motion in arrest of judgment, Ac. may be made in the King's Bench at any time before 
judgment is given, (5 T. R. 445. 2 Stra. 845,) though a new trial has been previously 
moved for. Doug. 745, 746. In the Common Pleas, the motion must be made before or 
on the appearance-day of the return of the habeas corpora juratorum. Barnes, 445. In the 
Exchequer, the motion must be made within the first four days of the next term after the 
trial, and it may be made after an unsuccessful motion for a new trial. See Manning's 
Ex. Prac. 353. Tidd, 960, 961 ; but see 7 Price, 566. 

If the judgment be arrested in consequence of mistake of the form of action, or other- 
wise, the plaintiff is at liberty to proceed de novo in a fresh action. 1 Mod. 207. Vin. 
Ahr. lit. Judgment, Q. 4. Bla. R. 831. Each party pays his own costs upon the judg- 
ment being arrested. Cowp. 407. — Cnrrrw 

4 Now no form of action is stated in the writ. Com. Law Proc. Act. 1853, s. 3. — Stiw- 
art. 

'See, however, 1 Saund. 228, note 1. — Chittv. 

• It is correctly observed, upon this passage, that though Sir W. Blaekstone has stated 
with correctness the principle upon which defects are aided by a verdict at common law, 
yet his two examples are instances of defects aided after verdict by the statute of jeo- 
fails. See post, 408. Stewart vs. Hogg, 1 Saund. 228, n. (1.) In the first case the tres- 
pass was alleged to have been committed on a day not yet come, this was clearly no omis- 
sion of any circumstance necessary in the proof, but a formal misstatement. So again, 
where the party stated a prescriptive right of common, but neglected to bring his case 
formally within it by averring the levancy and couchancy of the cattle, which was one 
condition of the prescription, the issue being taken on the prescription itself, no proof 
was necessary that the particular cattle were levant and couchant in fact; the omission oi 

Vol. IL— 1* 273 
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•n* iniiVi'tl in armM nf jiiil^nn-iif tiiiiM N> mmli m«»rr iii:it.Ti.il an*! ••■arm^ •• ar. 
amhaiwill mailita.li a ih-tiinrri a r : «T. lit otKrr *nr«N. lnah\ wi:n»iir:n . ■» an-: 
oiui-m-hiv ulinli Wi.iihl h»« infill it' rarl\ n|MM-rv'i-i|. arv « ur<-.i h\ u » ■■ f ». ., n i,: 
Vi'pIh-I , ami iff ^mII-ti'I. hi tin- l:i*t »laj«- ••! 11 «-nii»<\ t«» uni-ati 1 tin- «!■».« pr- 

*..,.- . « ti»ir* • Hut if tin- thiii;* ti|iiitl<«i hi- «-«M-nt::ii fn th«- a< ti"ti >>r <!r- 

' IriH'i-. »» it tin' plaintiff •!•■••« 1 1* tt iiht* ly ■iat«" 1* t«* i if !■■ in .•!•:• n«i.\» 
litahfiiT. hut «i-t* I-irtli a fit 1«- that i* totally ■i«-f •« ti\r in it-t-if. .* <*r il ••• m ■• 
turn i»t •ifht tin* ili-li mlatit ji|i-a«S n f juitfi/ m-t« ml «•! ».♦/ .!•'■• '. <i flu •• • .n - •.( I • 
ruri-ii hv a wriln-1 l-«r tin- plani!itl in tin- lii>i « a-*\ «»r t<>r f !••- • !■ LmiaM :i. ti.r 
P«N-«mi| 

II. hy llif iiiim-iiiiiIiii f *t ifinilvrrfi'iii-r nl" thr |iU a af!iT". a tli*- i— *ur i •■ ■-■ t.t«| «.n 
« Cat i totally iitiin:iti rial. i>r iii-ntlii n-nt t«i •|i-t*-riiiin«- tin* r:^lil. *«• thaf !!,•■ < • urt 
U|Mtn tin- flit i« 1 1 ii lT •■.•iim ,, t kin«w l'-r wln»fti ju-l jiiniit • •:i i rl.t !•• !••■ i*i\ii. a* !. in 
an tn i n »n mi tli«* !•;!«•• in ,fmi t j.*if :ij.iin»»t an «••<•■• iitur. h«- |*i*-u*l<* that »■ r ?:i 
iM*il i m-t«-a«i n| flu- ti'-tiif'ir inaili* im »in Ii pr"iiu»i' '■ i»r il. in an a«f.-n i«f 
ilrhl mi Iniinl c ■ tii-liC i«*it« •! f.« j.:i\ im-tiry <<n i.r l»t..r, a < i-rtain t|;i\ . !!.• :. !. i.-Sai.t 
iilnnii payim-nt '»'i iln-ila\ uhii-li i*«in*. it hmii-l |..r flu- pi.n nf .?! u . «. ■: h* 

lfHi>tir|ii-ivi'. n« llir un>in-v mir^lil havo Ih-i-h pant *«f r, . iii tln*«- • a«* • tr- 
tNiiirl will alii-r vi-r-ln t nwar>l ii n /•/#•!•/» r yn«-/ ;«#rf» • r.y /.!.■••. i f . in,..-- i a|» 
|H'hp« Imni tin* uh>>h- nr-.pi that i !«■! iniii* itntti-rial i an |*-*mI -I\ • -,- j «a«l»«| r. 
•iiv *«|ia|K' uIi;iIwh-\it. sati-l thru a r»|»hn«hr u..ui«i hi- fruit !--<•- /■ \i. I. nt.tn 
rv« a r a r*-|ili a a>li'r i- j^rnnti'-i. tin- j»Ii:hIiiil"* mn-t !■« -^m <i. n>.t.. at thai •ta^»* • ! 
tlifin, ^lii'lht-r it In- tin- jili-a. n-|iln aii-ui. **r n-j'UinliT. A« . uhi-mn tin n aj- 
|M*ar« t«i liavr hi'i-ii thi- lir-t ■Irh-i-t. nr i|i-\ taiMii Inun tin- r*^uiar «..ur«». * 

Il jiiii^iu«>iit i« imt h\ iMiiii-ii| thfxr iiH-ari** arr«'«f« a t| u it Inn tin- lir*t l<*ur •!a\« 
of flu* iir\t irriii iilti-r tin* trial, it i- tln*n !<• *f iiit«r»'i mi thr r»»il *>r ni< Pi* 
Juil^iiHiilt an* I In- -riili-iii-i' •>! tin- law. |>n>iiotiiiri'ii hy (In- n>urt mj--i. ih«- 
inatti-r rimtainr«l in tin' r a »'»pl; it !■• I iin- nl imir ••■•rt- Fir»t. ulnr* ii..- ta> •• 
an* i'(ititi-«-ti| hy thi* part im. an-l tin- law ih tirinim «l hy tin- • •■urt . a* .:» a«* 
nt'jiiil^iiifiit ujHiii JftHurt* t: •». (-••iiilly. u ln-ri- tin- law i« :i>iiiiit(t>t h\ tin- |<arV"« 
••fa" 1 nl "' t ' ir ,f|,t * 'l^puli <l ; a- in ia-«- «•! ju*ti:iii«-r»t »»n a r • r .■ . . - •;, r! •. 
'^ *alii>n* "hnili tin- tail ami tin- law ari^mc tlnri"ii an* a»liuitt..j \\ rr.c 
llrt't mlalit ; W'liirh l«* tin* <-»•••• ••( Ji|(!^fin-lil- l\ •• -i U «.*i -n *»r 'i't-in* . »>r »a»t.\. 

wlurt- tin- plaint ill i- «««ii\ iim ■-•! thai i it Imt la« t. nr law . ur l-it!i. an- u.».il*h- ^ r*. 

• » !h "» ' ■ »!r» *•! 

■ i r . I r *"• * I ►••• V» •••: 

• . %.i.|f -. " • H»tr» 4.* •M.k :*» 

that fait llii-ri'furi* w.i« in-t fh«- ••in.-*i«»n nf a nr« iifii«tanr* n»- * t v :n ihr | ••- ' r. 
olhvr mmk fin- ifpli« I .ii in ill. ■■r •»■»•• r •!«••« a | r**«iitti|>li*>ri that tin- U* : • ?i. !».-| •«• 
|iri»t<«J (•• i ht* jnri lint .hi ni-T.ui. • iti f^'iiil ma** l«* put thu« if a nan •ta%-« ;h «- trmri 
•I » f*\ « r-i'ii. wlinh tan "iiU !«•• i-«iii\«-im1 hy ■!•■■*■ I. wifhiMit »lh-i;iiijr :i !•» h^i< »•#- »i 
4ii «L IhT* 1 if flu- tut ••! lln- .tuiI h«- I lit III i»«i|f «inl fi'illiii h« lli«- jim !•■■ i-l ". 
oir«r» lln- '•im— -n ■ ■■• m.i!.> ul j-n--! ••! fin* ihi-«| fin- |<rt^mii|>(i>'fi i« thai :l .-^a. i i 
|im\<- \- « n ».i f- -i in- 1 • '■ ■: i kii.,1 

T ikr !..|;..w :ii.» r ■ i i»-- lii\* Utfi Ui>| •In-ari i>n fhi« •nh|i««-i A r« jl**** l»-r uj-.t ».i - 
!•» k<- alhiNi-l i:l: T ; . « I I «■• >u«- !!.•■ f.mll nf tin* i*»m« lua\ l«« ln*l|«*-l aft«-r t|.«- « r«i • ■ ■ 
lln* ■lafut> ••! i- • -f .•: i * ■J-i!i ll .i r- j ii-a'h-r U- «hnn-l win r<- it •h.-uM U* f»r*- i - 
fruit. «1 *»!.. r. ;' -I. si i » . i> n ••{. :! .- • f-T '-11% 'lln* pi«l*:iinnt •»( n-jl.^ l- • .. -, -- 

tal. an-4 lln- |*r». •-• i ! I- .- n .ij.».n .if tin- fir**f luiilf almli iH-i-a»i«'iiv>l the »i * a »■•-. 

!••(!. 1 I • -r - 1 li.i\ir. !■• ' I ■.■.-.. I if-- •!••! ir i:i-n >•••:!!. «!!•! 'In l<ar «n-l f>-| 1 « - »-» 
aU** ill. tK- | *rv. • ? ■ ■. ? \ • Im il th«- * -ir *••• (••»-! ami ih«* r» -y\,* a',, r. . , 

lln- n i Ih ♦• >ik • K- » i \\\.\\ N....-1-rtff ii:.n..i in •ilh* r ■:•!•• •■ I !. . 

Hit AT ..:•■ ■.•!.;-. 1 1, i? .» r> | :• i-l. r . ami.-! I- ^..r-l<l all.r a 'Ma-ilt a! t - 
•n «Iil> h n. ii )«• .i i'i- I ■ •' * ■ ti - ii* \>-r I-- jrn.i-h >i .»!!• r a «hn.urr« r •-■■ ■ • .: + - 
Uil ••nit j'rr fM<' ■ r.-i . **•..•» ■■ •■ if>r«l>r> il.» ■••urt i-.in jriif ju-I^ti . ? » : < 

nimii n •••«! \\.:.« • J .it i ;( .- n- ! »•- ir.'aH'- :ii tii«uir "f tin* 14-r-ta'ii «|.< .: A-i •■ 
fir* t fan If ;i. •*•%*■! n»; l*»-i.j ■• •*- ■ 'J^mii-! ..!'• h i'ihttv 

•If aiipl.if i« «nk> n fc.-- f« r.i['\ w.'l, •-»,!:# -ijini.-.- jii>ij*Ttn nl mil I* mrTr-'~i .« »- n 

A „-. li> TjI \rr>lltt of p|:i!i .;. . 
■■■■.*».! i» fnni. thai |* LrtU :■• iw 
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to support his action, and therefore abandons or withdraws his prosecution; 
which is the case in judgments upon a nonsuit or retraxit. 

The judgment, though pronounced or awarded by the judges, is not their 
determination or sentence, but the determination and sentence of the law. It 
is the conclusion that naturally and regularly follows from the premises of law 
and fact, which stand thus : against him, who hath rode over my corn, I may 
recover damages by law : but A. hath rode over my corn ; therefore I shall 
recover damages against A. If the major proposition be denied, this is a de- 
murrer in law : if the minor, it is then an issue of fact : but if both be con- 
fessed (or determined ) to be right, the conclusion or judgment of the court 
cannot but follow. Winch judgment or conclusion depends not therefore on 
the arbitrary caprice of the judge, but on the settled and invariable principles 
of justice. The judgment, in short, is the remedy prescribed by law for the 
redress of injuries ; and the suit or action is the vehicle or means of adminis- 
tering it. What that remedy may be, is indeed the result of deliberation and 
study to point out ; and therefore the style of the judgment is, not that it is 
decreed or resolved by the court, for then the judgment might appear to be 
their own ; but, " it is considered," consideratum est per curiam, that the plaintiff 
do recover his damages, his debt, his possession, and the like : which implies 
that the judgment is none of their own ; but the act of law, pronounced and 
declared by the court, after due deliberation and inquiry. 

All these species of judgments are either interlocutory or final. Interlocutory 
t judgments are such as are given in the middle of a cause, upon some plea, pro- 
ceeding, or default which is only intermediate, and does not finally determine 
or complete the suit. Of this nature are all judgments for the plaintiff r*Q07 
upon pleas in abatement of the suit or action : in *which it is considered ■• 
by the court, that the defendant do answer over, respondeat ouster; that is, put 
in a more substantial plea.f/) It is easy to observe, that the judgment here 
given is not final, but merely interlocutory ; for there are afterwards further 
proceedings to be had, when the defendant has put in a better answer. 

But the interlocutory judgments, most usually spoken of, are those incom- 
plete judgments, whereby the right of the plaintiff is indeed established, but 
the quantum of damages sustained by him is not ascertained : which is a matter 
that cannot be done without the intervention of a jury. As by the old Gothic con- 
stitution the cause was not completely finished, till the nembda or jurors were called 
in " ad executionem decretorum judicii, ad cestimationem pretii, damni lucri, dec "(g) 
This can only happen where the plaintiff recovers ; for, when judgment is given 
for the defendant, it is always complete as well as final. And this happens, in 
the first place, where the defendant suffers judgment to go against him by de- 
fault, or nihil dicit; as if he puts in no plea at all to the plaintiff's declaration: 
by confession or cognovit actionem, where he acknowledges the plaintiff's demand 
to be just : or by non sum infomxatus, when the defendant's attorney declares he 
has no instruction to say any thing in answer to the plaintiff, or in defence of 
his client ; which is a species of judgment by default. If these, or any of them, 
happen in actions where the specific thing sued for is recovered, as in actions 
of debt for a sum certain, the judgment is absolutely complete. And therefore 
it is very usual, in order to strengthen a creditor's security, for the debtor to 
execute a warrant of attorney to some attorney named by the creditor, em- 
powering him to confess a judgment by either of the ways just now mentioned 
(by nihil dicit, cognovit actionem, or non sum informatus) in an action of debt to 
be brought by the creditor against the debtor for the specific sum due :• which 

(/) 2 Saund. 30. (#) Stiernhook, de jure Oath. 1 1, c 4. 

• For the purpose of preventing frauds upon creditors by secret warrants of attorney 
to confess judgment, it is enacted, by statute 3 Geo. IV. c. 39, enlarged by 6 <k 7 Vict. c. 
6G, that the clerk of the dockets of the court of Queen's Bench shall cause a book in 
which the particulars of every warrant of attorney and cognovit actionem shall be entered ; 
and also a book or index shall be kept of names of persons to whom warrants of attorney 
are given, which shall be open to inspection. And by the Bankrupt- Law Consolidation 
Act, 1849, s. 137, every judge's order given by a trader defendant, whereby the plaintiff 
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jilil^fiii'iil. wIh-Ii ••.••if"f*«'i|. i- a*« -ilult-lv v »fii|-l«-t«" -in-l •-:¥■- 1 -.»■ _^ . | r*.-. ■:• I ? '.. 
|M , , -.inn- :i ■ .* :il-» n-ijiiTi'l if. ail ••! IhT ju-l ^fn- lit- !■•■ ri _\l.ir : _\ " : 

* that I* :.l -:r.»i li-'l :ii -i * -iif «-r«-i| in a >-»-k. Vim-ri »■.; !•■ fl.i -J • ■ ■ ■ • 
of Maliilf 1 A ■"■ W ;ir«l M • -•' " lint, whi-r.- il.iitiagf- art- i.. U r- « ■ %• •. : a 
jur\ muM Im- « .ii!> *l in !•• a*ii •* tln-in . null-* tin- «!• !• ri-l.iiit fi» -.ixi- ■ .»•„•■• 
will « i»r»!i»«* tin* w !«■ -■-■ • l.-n :ij« + 1 .• i-l in I In- t| ( i lara!-*'ii ••!!.■ r» !»•• :l •■ . r '• \ ■ 
tli«* |ii*t.:riii hi i- -- ll.a' tin- |-..nnl.f! ••n^-lit !•• r> • ■>\i-r l.i« i|.iii-.i^< « ■?.•!• f ■ -. 
lull. !•« • aii-*r (In* • ■ "iirf kir*u ii.it \\ Kit •l;in..i^i * t In -:i"l jil.i ■!»{,:• hath • ..-■.. • 
ihrrifi-ri- flu- -In nfl :* • ■ riiinaii>l« • !. that h% tin- ••:•!>•« • ■! fu>-li<- l<i -• a* : 
IllUfiii fin ti in* iii'jii ; r. int.. l).«- ».u-l i»iii.i^« «* afit r« turn mi« h iinju.* ■ ■ i * 
wmrt Tin- I'P-mm i- i aLi<-<l a " r '' ■■' ■ ■iy.-»riy .■ iii tin- i\iiu , n-ii n| •»!..■ I. :*.•- 

ahvnfl ■Ml- :i* jutl^f. ami tru- l«\ ajnr\, •uhji'r! (■• n» ;ir!\ flu* »aiii«- !.i»« .1? 1 
<*iili<titi<'li« a* tin- tri.il h\ jur\ at nm /•>*.«-. t»L:it .lama^r* tin- j-l.i : ti f ; r* J.a»» 
rt'uil\ Mi-taiiinl . an-! w lit'it tlii-T %i-r*lii-l i* -fitt-n. whiih rmi-l a-— -• » •. 
damau'*'**. tin 1 »li«-rilf nliim- tin- m«|in -i f s* >ri . whnh i* •>iiti*n*l «i|-ui tin r> !• n 
manner i»l u/M^/t.i; ati't tli<»rni|Mifi it i* r«iii«iih-rvil. tlut thf |>l:unfilT •!• ■ rt*->\«-r 
the fxart mim «»f tin- •laina^i-* »•• »-• *«'«mm-i| In It k«* maimer, when a «l«ii.i.mr 
in ilrtiTtmiii'tl li»r tin' |»l:tml ill* ii|Htn an at'timi wltrrvin •l:»fn.nu'«- an- !■*-•■■••*• r«-l. 
llu* jii*lu r infiit i«» al-w liu •iiii|iiiti*. without the ni*l nf" a writ nl" in>|iiir\ '' 

U »uth"ru««l (<• »i/n |-.»'lrt:»« hi i«r >-u» • \«-» uti««ii. '»r •• -ii|ijr nf tin* »»r»l«r. mu*t »«- ft'««l 
with iIh* ili rk ««f ilif •!••■ in?- in I Im- i^u> • ii'« I'- !•• h n.'.hin t«ifiit> «-tn- «!-•)• *::• r i/** 
Di*kni^ "I -ii«li -T'l. r •■ili- r«:-r 'ij L'tn.-iit *: > rii»l ih»rrH.n i.r «•%•<• iit.«-n i*«u«<«|. •!.*.! >*- 
null mimI \onl. Ami l>\ pr.if 1 A *J Vi. r • lln » iu..r.- inij-.rtaii' ^l'tr^i.-rk Kk* l«rn r..»i» 
in tin* -aiiif t ••*!•♦•' :m»' w.irrjnt* «•( jtt-»riM-\ *n<l i o^ii^ it* \\\ • '.». Aft«*r rwi'iti; ir.tl 
il i« t*\|>«-«lif'iit lii.it |n>%i*i*iii »li"iii>i l-r iiMilr fur |!i«iriir r»r?» |«>r«<ifi rinuin; •u-h 
ilmlritiiH nt- •(■it* iiiN-rii.at.<>ii ••! tin- n.i!iiri* lln-n^l, it i« i-nai 1*^1 thai nn « arrant • »f •::•*- 
U».\ nr t ■■^n-'V ;! -i..il. I t- <•! .nt\ I- -f • •■ iittii-«* all ttlt«riM^ *>l m|i«* *<{ itit* »u|m rmr r- «*?tj 
•hull I •■ | H -• -ii! "ii I • I. ill <>f tin- | • r-'ii «-\fi ui.n^ it jii-1 •iijill •u\w nl«* h.« it*u* *• • 
Willi.— A 1 1 • I l>> ■ l n . a«.i?r.iiit "( at!>irin-\ nr it^ifi.l ift fiTluaih «*ir« u!«^J »!**-. im 
lli\.il>I Sum \it 

" I !••■ iiiilirtiii-iit iim«t !■•• r»- !■•-;•:• vrt-1 ••n-r* fi*-** >rnr«. m "Hit !•» r*ni«.ii ;n '■•*.» 
anil |r>M>Mi it* j • r : • . r 1 1 \ ••( •ul^«>|in-fit pi>li;*iifiit i-n«l:iMr« 1 A • Vn-t r ||n a 4 

Vi. t • "J. • "J. 'J \ .. t . 11. .. 1 \» k |M Vi. t. r IV . 4 » a rf«-r •• I«.*-. ^J I. » 
l*|i.kin '•'. , 7 Kirk 

11 It l..i« l» in %.i -i l\ i' ■' \\ .Iji."! th.it * tlai* i* jiii in>ni.-»t «»f "ftirt» in mfrmn tl.« 

mil- ••? f tl irt. wli<». if !|,f\ \ !■-!.•••. I1M\ thi'lniM'lii** ji«m-«* th»- •iAlllAtf«^i ^ W. rt « 

ft'* lit n. •• . « jr.*. ti..« i' iw* i-!.»l ! i - !■>— I in fh nri% nf K.fi^ • I- l»« h «li> I <'•«:.:& • 

rit-i«. :fi n> 1 :■ ■■• »lnn- jii l.*!n- n( :• r %t-r**«l l\ •!• f.iult ii|-u a till *<i •■wlnUfr .r * 

|ar->rtn -•■ -r* n>ti>. t ■ r « '♦ r if !•• tin- m i-t» ? nr |>ri''K>ii>it.iry l«> a—i-r"a.n «h*t i» •!«•• * m 
jirit.' :| il. inTi«ff«t. .um| •■■«t» wh'Mi* rt-|-«irt •ii|n > r«r«|i«a thr im'r«*i v ji «f a wnf f»f :n (^ n 
4 T K '-*'• 1 II. Hi* *'*l Ai.'l IL.* | r »i tn-f i» nnw aih«pt«>«| \,\ !)»• ^.urt of rsrhv-^w* 1 
41'r.n'. II >•■• . lufil.iT l"i«M -tfi .-I --IT. M*. »!'•. In i*M^i>f (hlli'ulu an«l imf-«i- 
an« *■. thf • fiirt n.W irm- h-.ii. !•■ !.»*«• th** writ nf iri'|inr> •■tn ut«^l hrh«r»« a ;uir* at 
Mtf.ii.:- i»r n.-i |-i u*. .m-i t"' • n th»- ''il;«' .i< t* m.l« •** hii a»«i«:*tif t<< thr»»L#nrf Ta» 
ntiir.! • r ••! fin- Mir> r> -«..rn uj-fi tti> .u ( ii> *t n«>**«l ri"t !•«• i«>ntir t t<-l t>* twrli**. d< nl*. -a 

i«t • ■■« iiju r\ w t* f\. • ii*. i .if ?!.• I- »r "f th ir! i»f Kir^f • I- n h. m an »- :. r. f 

a*i- i ■ - •■. i ■■ .!•« •* I ri'ii^h" hi il «■ -Ink- •■! Y«-rk uf!iT*«.ir«U .'.ifn**^ fhr Snimr »r*>-r.»l 
T'tU* I'l'f- tih" !..»•• •.iilf-1 h i.: ■» *r^:?..r. fift* «n ■•■fr »«li>rii U|-'ll thr jurv »r.. r* vr 
all ih«- *i ii:. .!,;••« l.is'1 .11 !»•■• •!•■- i.»r »::■.!» \n . |i-n.nn«/ In that « a— th«- •hrV.ff* « ♦* M^A 
«|I.-. \ ».»i in • -.in. n.i.r.-il .if ih> la> h- I- !.•« thr ju'lk**^ .. M Ir 'K-4 iiiinn 

V. *-•(•• ti..- * A "• \V III i II. thf i-fnalit in a Uiii>l fur t lit* |«'rfnrnianrr trf »i •« rtwae t« 
In- ..•!.. ! ■*. ■•■ 1 i.i ■•ii -i .n;i. l-r.-i. Ji thi-n-.f I -n n-.w. \.\ ihr **th M*ttt«»n i»t t^al 

■ Lit'.'! '' ijii tin | 1 i. HI.!? .- | - T ?i . ■ " - ■ i I-. . li'tT il! y\ l^TlH'Ilt f"f th#« whfir j--rn>.i 

il r.iii • r !. »• .1: 1 i- ;■". ' r •I.- -I ni«;i' i-'mlli •ii.l.».fn*«l Th** fia.nt.Sf :r.^tl 

tl.i !i i • I i ■ -.. ■ ■ -'ii/ f r- i. !.•■• ■•ri :..•■ ri ! •■' Hi., h it i* u*ual !•■; tr « • ■ i * ^ 

th.« >ii : ii'.'. wi'l • ... • ■• ,'i j . f - thf ■..'.• ii.-- i.p u.*".ii-. aii'l ihr •l«:.*a^v. arv 
anM*-it i.|*ii. th>- w.! if. th- i!-ni! w t •• »'i ii mi:« .m | iip.ri |ka«fnrnt »»f th« :ri fi" 

rut 1 . • i • r ■ f. u i.'m. i.' in*. -• ■! Mt :• ■t»n^i thf ni'l.'Tii. r»t ilM*lf hrni.b n; a* a 

M**iiM't i.-iri-t ! iftl • : In- 1. ».. * V,-. I". |i| '•111 "I '' '.' I'd:* Matiltr i|.«^ n-.(^i!rC>l 
t<> a I - -ti I ■■ n 1 ' • i-.'i h>r th< | .i *i.. fi" «'f a -iim • .-:t rn at a >\*\ i« r!a;h a« a |«»» • ».l 
|«a*ti>i '.' I'. A« ■". ti.-r a •■■'ii'ii'-ii n ■ ti- i t *-r -I | \ ii Ti*- i !•>. ■ I "■ I Siaiv! '.• &.-* 
a m*TT in! . ' i»l. Ml k | ii.ih't- f i i»4** i.'m !.!• '. I"a«ifi! Tt '• T »U?it '.M. t tl.iu|!) » K A J 

br a«M> iT.it ti. ^ T«unt. I '.'.'•. - i.«*r to a bail U •mi. cj It. A 1*. 440,} dot a natiU*m taf 
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Chap. 24.] PRIVATE WB0NG3. 

Final judgments are such as at once put an end to the action by declaring 
that the plaintiff has either entitled himself, or has not, to recover the remedy 
he sues for. In which case, if the judgment be for the plaintiff, it is also con- 
sidered that the defendant be either amerced, for his wilful delay of justice in 
not immediately obeying the king's writ by rendering the plaintiff his due;(A) 
or be taken up, capiatur, till he pays a fine to the king for the public misdemea- 
nour which is coupled with the private injury in all cases of force,(i) of false- 
hood in denying his own deed,(A) or unjustly claiming property in replevin, or 
of contempt by disobeying the command of the king's writ or the express 
prohibition of any statute.(0 But now in case of trespass, ejectment, assault, 
and false imprisonment, it is provided, by the statute 5 & 6 W . and M. c. 12, 
♦that no writ of capias shall issue for this fine, nor any fine be paid ; but r*QQO 
the plaintiff shall pay 6s. $d. to the proper officer, and be allowed it ^ 
against the defendant among his other costs. And therefore upon such judg- 
ments in the common pleas they used to enter that the fine was remitted; and 
now in both courts they take no notice of any fine or capias at all.(m) But 
if judgment be for the defendant, then, in case of fraud and deceit to the 
court or malicious or vexatious suits, the plaintiff may also be fined ;(n) but in 
most cases it is only considered that he and his pledges of prosecuting be 
(nominally) amerced for his false claim, pro falso clamore suo, and that the de- 
fendant may go thereof without a day, eat inde sine die, that is, without any 
further continuance or adjournment; the king's writ, commanding his attend- 
ance, being now fully satisfied, and his innocence publicly cleared.(o)" 

Thus much for judgments ; to which costs are a necessary appendage ; it 
being now as well the maxim of ours as of the civil law that " vidua victori 
in expensis condemnandus est :"(p) though the common law did not pro- 

(») 8 Rep. 40, 61. (0 8 Rep. 60. 

(*) 8 Kep. 50. 11 Rep. 43. 6 Mod. 285. See Append. No. II. (■») SaJk. 54. Carta. 800. 

1 4. («) 8 Rep. 59, 60. 

(*) P. N. B. 121. Co. Litt 131. 8 Rep. 60. 1 Ron. Abr. 210: (•) Append. No. III. } 6. 

UlL fcntr. 379, C. B. Ilil. 4 Ann. rot. 480. (#) Cod. 3, 1, 13. 

creditor's bond. 3 East, 22. 7 T. R. 300. But all other bonds, either for payment of 
money by instalments, or of annuities, or for the performance of any covenants or agree- 
ment*, are within the statute. See 8 T. R. 126. 6 East, 550. 2 Saund. 187, n. (c.) 3 M. 
k S. 156. 1 Chitty on PI. 507, where the parties in a bond agree that the sum mentioned 
to be paid on a breach of any of its covenants shall be taken to be, and be considered as, 
stipulated damages, the case is not then within the statute, and the whole sum becomes at 
once payable, according to the terms of the agreement ; for, where the precise sum is the 
ascertained damage, the jury are confined to it. See 4 Burr. 2225. 2 B. & P. 346. 1 Camp. 
78. 2 T. R. 32. Holt, Rep. 43.— Chitty. 

" At common law the death of a sole plaintiff or sole defendant at any time before firwd 
judgment abated the suit; but now, by 17 Car. II. c. 8, where either party dies between 
verdict and judgment, it may still be entered up within two terms after the verdict. Thia 
statute does not apply where either party dies after interlocutory judgment and before the 
return of the inquiry. 4 Taunt. 884. There must be a scire facias to revive the judgment 
thus entered up before execution. 1 Wils. 302. By the 8 & 9 W. III. c. 11, the casus 
omissus in the statute of Charles II. is supplied. It provides that in case of either party 
dying between interlocutory and final judgment in any action which might have been 
maintained by or against the personal representative of the party dying ; or in case of 
one or more of the plaintiffs or defendants dying, in an action the cause of which would 
by law survive to the survivors, the action shall not abate by reason thereof, but, the 
death being suggested on the record, the action shall proceed. The death of either 
party in the interval of hearing and deciding upon motions in arrest of judgment, 
special verdicts, and the like, does not deprive the party of the right to enter up judg- 
ment, though the delav thus occasioned by the court may exceed two terms after verdict. 
See Tidd, 8th ed. 060, 967, 1168, 1169. It has been held that if the party die after the 
assizes begin, though before the trial of the cause, it is within the statute, which, being 
remedial, must be construed favourably, the assizes being considered but as one day in 
law. I Salk. 8. 7 T. R. 31. See 2 Ld. Raym. 1415, n. But, in the Common Pleas, a 
verdict and judgment were set aside when the defendant died the night before trial at 
the sittings in term. 3 B. & P. 549. And where the verdict has been taken subject to a 
reference, the death of a party before an award revokes the authority of the arbitrator. 
I Marsh. 366. 2 B. & A. 394. 2 Chitt. R. 432.— Cuitty. 
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890 PRIVATK WIlOX<;& [Boo* III 

feaaedly allow mi v. the fitii«>n>i>nifiit of the van<pii»hed party heing hi* oi/y 
piliii-ditni'iit The tirM «t:tfut«* w lih-h gave rmt^, ».» *<<f#n/tr. to the demandant 
in » rval :i< timi uui the -tainte o| <tloiiee»ter. ii Kdw. 1 <\ 1. a-* did the «tafut* 
ol' Mnrlherge, «»J IIimi III « - o, !•• tin* deleiidant if i ••ne jiartieiiUr «•«*•-. n i.it:te 
to wardship in ehivalrv . f li««iit;h in reality rowt* were alwav* ron«ider«**l axd 
in* lu*lei| in tin* '/if>ffifiini «•! dama^f* in »neh action* where damage* «n- i;:v«*« . 
and even now .■•••.■.* t>»r tin- plaint iff an* alwav-* entered mi tin* roll a* in< rea*** * I 
damage** hy ihr nmrt */ Hut heraiiM* lhn*»e damage* wm* lrei|iieiitiv ma li- 
quate to tin* plaintiff'-* i-\ J mm i •»••<*. the Mat lite of liloiiemter order* eoata to U- a ••> 
added ; and liirllnr dirvel* that thc-aine rule ••hull hold plan- in alt t-aar* w n« re 
the party i*» to nriivi-r <laiiiag<--* Ainl therelore, in nuch aetioiia when i .«• 
•4IMI1 d WI,ltt tf' n ^«Te then rvenvemhle, < a-> in ymirr i»i/»f/'f, in whnh 'damagi-* 
-» were not civ i ii till tin* -*tntute ol" WeMin. 2. Mi Kdw. I., i no rt«u are 
now ullourtj.ir - utile*-* they have Uvn expre*-»ly given hy aoinr )»ut-*ojUtr 1 
atattite." The Matute 'A llt-n VII e. 10 wan the tir»t which allow ed anv %-%—f 
on a writ of' error. Ii«it no eo*»t* were alloweil the -/< f •**/«•** in anv »ha|«» ti.l 
the itatute* LM Hen Mil r K*. 4 Jae. I v .i. * & <l W III r 11.4 4 .'> Ann-. 
C. lti, which very e«|iiitahlv cave the defendant, it' he prevailed, the mme • ••»•:• 
M the plaint ill would have hail in ca-*e he had recovered. Them* co»ta. on U#t!i 
aitlen. an* taxed »u«l moderated hy the prothofiotary, or other pm|ier ofli«%r «>t 
the eourt. 

The king iiiii«1 any |ier*oii Miing to hi* ti«*w.«) »hall neither pay nor re-mve 
c-n*t»; |i»r, l»c»idc-t that he i» not included muter the general w»nU of the** 
atatute*. a* it i* In-* prerogative not to pay them to a auhject. ni it in •■enea'.n 
bin dignity to tvenve them" Ami it aeein* ivaaonahlc to aiiiipo** that tha 
quceii-coiiMort partn ipate** of the -a me privilege; lor in action* drought hy her 
ane wa*« not at the «..iunion lnw «»Migrd totind phtlgen «i|* i»nMK*«ution, nor c«>uii 
1h* ainen-eil in eu^- tin-re wa*» jmlginent agaiiifit her.'f i In two other *-*—** au 
exemptitiii uUo lie** Ip'in paving io*l«. Kxttuton* and n<Jnuni*»trator*. «!«?. 
auing in the right ••! the ilei -ea*«ei|. -hall |iay lioiie ; h » lor the statute »H ll« ^ 
VUI. e. !."» iloth not give r.»-t- to the ilelrlnlant*« Ulile*»*» where the a« ti"l» •-;• 

(M»M4*th the tt»ntra<-t d» U- made with, or the wrong to l»e done !••. the plaiM>4f 
uiiimIi »» A ii*l pauper**, that i-. -urh an will -«wear them«M*lve« not *aorth nve 
pound-*, are. hy statute 11 Men. VII e. 12, t»» have original writ* and #«'/•« i» 
yr<jfM, and roiimu-l and uttoniey aligned them without fet* ; and are ext-a^.i 
ftttiii |iaviiig eo-t- -a hen plaintitN, hy the statute '£i Hen. VIII. v. \S 9 l-ut «4t> 

t \H«r»i \ . ii (4 •• r *i r toi r« bn m 

• *i*i .» n t . y in % 

11 Wlu-rever a | art\ h.fc- •ii«f«iin«-*l •UriiA|T«\ and a new aet ^itm another than fh»» <*j*«i> 
mon Uw rt'iiifl\. *m h pirti lu.iv r« « ti\i-r « mt« a* well •* «Uma^r«; f«»f the *tatu*r / 
(JluU- •••ti-r e.%lfl ImU !•• /:\- «.«!• iti .til r»«*-« **h«Te •lallia^t^ are p»fll to anv I laititi** :e 

anv a* t»i*n. *•> *n\ •t.itit.- .lit. r ih.it -•arhamriit. - InM. 2"'J. n T. K. .1M — * ■ittt 

'•Tin r«- arf •••nit* i*\- . | t :• <ti ^ i.. th«* rnlf (hat the kin/ neither pajr« nnr r-M-^.««« .-»«•• 
Tim*. I*v .'•.'. Iliii \ III I- ..•«. -. *i4. tin- kniff in all •nit-. «|-»*n anr oh|i^ai«-n« «* •(«• 

tnalfi«*« iiluIm in In l! <>r in hi* n- . •hall ha««*atid r*-* i»Tt*r In* ju*l delifa. «*«r*. an*! U 

map**, a* nlhi-r * •■nm.-u | .? »..ti- u»«d In d*» H> I he i*» lien. III. r. .V>. if ll»e p*h*i« a*>l 
rhaiti N an a m-tit!;. i. i.*. . Prn •■. I". «nd ll.e land* are *«»ld tn«aanb iltvharpn^ tr» 
dehi ihif in ihfiii'Mii :ii *in-h •*»•-. "all r-.iu and r«|^*iiM^i ineurreal tit the rr»«**a ji 
enl.»r« .fitf ll.i- I'imiki.* • t .;i. h <!••'( .ir- l«» !-«• | aid " Hy 4.1 tt«-*i 111. r W. ■ 41 - *-i 
may U* |t-\n-«l .ij.t.n-1 •■ i'« ■ :•■?" ■■! i.»vt-« m •■• rfa.n •*»••■• Se^ .1 I*nre. *J'«» In *»,«-. ! * 
the attorn*-! *?• i.« r.i! r# • • .\»-» • .^t- »iit rt- h** ;• ma«t*- a deft*rtiUnt in re«|»eet nf U-rjra ** 
fn«-fi l.i rh.i;:lit • < r n r. -|«-. : •-} 1 1.«- .!uiin-«iiA(<* ri*£lit« !•( the erown Hi eaae* «V :ist«^. 
tai-v Aiel •••* I •* A •* 'I « lit rr i 

M l! i\i- ir-ir<» •!!■ .*• « \-« !»•• •• t.-r iik>>ne\ pjinl i.i thfir u*«* after the t«*«tate«*« *-^«« 
thf! •li t »Il |-»\ i -t>. • 1 I: l.I l:(l. 1**14. Wht-n ••xt^u tor* anil admin t*trai. **> i-« 
di-f ••ii- Uiit*. tln-\ pi\ ..«?» l-.k* .■?!.• r | •-*Mifi« Tpld. *th nl. |o|A. « Ir **h«-T^i«T •*• 

eau I m* ti«>n nr;--^ in *!■•- I in.- <>f flu* » \coitfr. a* the . «»rMrr»ion in iberavaen/ ir*^** 

the fin ut.«r -hull |mi\ unit U.aii-«* it i* tv.t iii-et-«ar*i tn i'Ting the ai-li«*n m it «- **• 
r* i«f el i\«r'.ii,.f 7 I K '■■ N' 4ii r\.iuti.r«»r jnliiiiiii«tr«tnr i« liahl# to fm\ ta« 
r*-u «•( a ii'ii | r>«. o 1 . H. i.., 4. .Ni*. in ffneral. Tid»l. aiU td. 1014.— Caa 
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suffer other punishment at the discretion of the judges. And it was formerly 
usual to give such paupers, it non-suited, their election either to be whipped or 
pay the costs :(u?) though thut practice is now disused.^) 1 ' It seeras,*how- r *4oi 
ever, agreed, that a pauper may recover costs, though he pays none ;" ■- 
for the counsel and clerks are bound to give their labour to Aim, but not to his 
antagonist. (y) To prevent also trifling and malicious actions for words, for 
assault and battery, and for trespass, it is enacted, by statutes 43 Eliz. c. 6," 21 
Jac. I. c. 16, and 22 & 23 Car. II. c. 9, § 136, that where the jury who try any 
of these actions shall give less damages than 40s. the plaintiff shall be allowed 
no more costs than damages, unless the judge before whom the cause is tried 
shall certify under his hand on the back of the record that an actual battery 
(and not an assault only) was proved, or that in trespass the freehold or title 
of the land came chiefly in question." Also, by statute 4 & 5 W. and M. o. 28, 
and 8 & 9 W. III. c. 11, if the trespass were committed in hunting or sporting 
by an inferior tradesman, or if it appear to be wilfully and maliciously com- 
mitted, the plaintiff shall have full costs,(<?) though his damages as assessed by 
the jury amount to less than 40s. 

After judgment is entered, execution will immediately follow, unless the party 
condemned thinks himself unjustly aggrieved by any of these proceedings; and 
then he has his remedy to reverse them by several writs in the nature of ap- 
peals, which we shall consider in the succeeding chapter. 

(•») 1 Sid. 261. 7 Mod. 114. (») 1 Eq. Ca. Abr. 125. 

(*) Salk. 606. (*) See pages 214, 216. 

u But, as observed in Tidd Prac. 8th ed. 94, it does not appear that so disgraceful a pro- 
ceeding was ever adopted by inflicting the punishment. — Chittv. 

17 1 Bos. & P. 39. The pauper in such case can only recover as costs the sums he is 
actually out of pocket, not such sums as would have been so paid in an ordinary suit by 
any other plaintiff; and it seems that he and his solicitor may be required to state on 
oath the amount thus expended in equity. Hullock on Costs, 228. — Cditty. 

18 The 43 Eliz. c. 6 enacts that where the plaintiff in any personal action, except for 
any title or interest in lands, or for a battery, recovers less than 40*., he shall have no 
more costs than damages, if the judge certifies that the debt or damages were under 40*. 
But if the judge does not grant such a certificate to the defendant, the plaintiff recovers 
full costs. Actions of trespass vi ct armis, as for beating a dog, are within the statute. 3 
T. R. 38. The certificate under the statute may be granted after the trial. This certifi- 
cate, it will be remarked, is to restrain the costs; but a certificate under the 22 & 23 Oar. 
II. c. 9 is given in favour of the plaintiff to extend them from a sum under 40*. to full 
costs. If the defendant justifies the battery, the plaintiff shall have full costs without 
the judge's certificate, though the damages are under 40*., for it is held the admission of 
the defendant precludes the necessity of the certificate. But a justification of the assault 
only will not be sufficient for this purpose; for the judge must certify an actual battery. 
3 T. R. 391. This certificate also may be granted a reasonable time after the trial. 2 
Bar. A Cres. 621 & 580. 

In declarations for assault and battery there is sometimes a count for tearing the plain- 
tiff's clothes; and if this is stated as a substantive injury, and the jury find it to have 
beea such and not to have happened in consequence of the beating, the plaintiff will be 
entitled to full costs, (1 T. R. 656;) unless the judge should assist the defendant under 
the 43 Eliz. c. 6. So in a trespass upon land, the carrying away, or asportavit, of any in- 
dependent personal property will entitle the plaintiff to full costs, unless the asportation, 
as by digging and carrying away turves, is a mode or qualification of the trespass upon 
the land. Doug. 780. See these acts and the cases upon them fully collected, Tidd, 987, 
988, 996 to 1005.— Christian. 

19 The account given of the 43 Eliz. c. 6 is not quite correct. That statute is not con- 
fined to the causes of action specified in the text, (indeed, it specifically excludes one of 
them, battery,) but extends generally to all personal actions : and its object was to confine 
suits for trilling matters to inferior courts. It does not require a certificate to give full 
costs, but to take them away ; and it was the unwillingness of the judges to interpose 
under this statute which induced the legislature to pass the statutes of James and Charles 
upon a different system, these last restraining generally the costs in certain cases, unless 
the judge by his certificate deemed it proper to grant them. — Coleridge. 
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CIIAITKK XXV. 

OF I-Kiif'KKlMMSS IN TIIK NATl'KK OF AITEAIX 

•Jim •I*R«h , i.i.ii|\iih. in tin* unlurv *>f ti f/* til* from tin* pnNivding* of tha 
" * king* cimrti nl" law, an* of various kind*: aecording to tin- milji-ct* 
matter in whit-li they art* cniiccnicd. They are |iriiieinally four. 

1. A **r.t of iitdunt .' uhich licth to inquire whether a jury of fwv/iv men u'avt 
a Jul -!• \i-r«Jnt ii «i • thut t*o the judgment following thereuntil may In* re\cr*»c«i: 
ami tlit-* niu»t U* brought in tin* lifetime of him lor whom the verdict wa* g<*«ra; 
ami «it two ut lea»t oi the juror* who gave it. Thin lay at the comm«>n law 
only ii|hiii writ* of «'w<.v; an«l neein* to have ftiern coeval with that institution 
by kin^ Henry II., at flu* instance of hi* chief justice tilaiml: l»eing |»n>l«aWy 
meant at a check u|h»ii the va-t power then rv|N-*ed in the reeognitura ol a •»!*#, 
of finding a \enliet according to their own |>ci>onal knowledge, without tha 
tJtTtl t'^aiiiiiiatinii of' wittir*M»* Ami even here it extended no further than 
J to »uch in»taucc* * where the inaue ma* joined u|*on the very po.nt ttf 
aaai/.c, j the heirship. di*»*ci*in, \<-..» ami not on any trilateral matter; a» \i.lr»- 
ajre, ha*tard\. or any other «Ji-|»ut«^l lact. In them* eaaea the cJmi.v wa» »»id to 
be turtle-*! into an u»y ><#.</ «»r a jury, ./oi^r rrrfttur in jurat um. • or that the a»MM 
should U* taken in nvmlutu junit*r tt »•/* in mulum fi.M«.*4T; that i». that the :•»«* 
should U* tried by a common jury or unjust, and not by rnH^nitnr»n| a ^n,. A* 
anil then I apprehend that no attaint lay again-t the impieM or jury that deter- 
mined »nrh eol lateral i«*ue . .■ • Neither <lo I find any mention made \\ i*ar 
autii ut writer*, of' Mich a pr*»cc*H obtaining after the trial hy in«|ucM or jury, 
in the "M Norma u «»r feudal action* prosecuted hy writ of entry. Nor did any 
attaint lie in trt*iHi*A, *tifit, or other action |»er>oiial, hy the old common Law : 
beeatiM* thoae were alwavi- determined by common imjueM* or jnnea •/• Al 
length the statute of WcMtii 1. Ii Kdw. I.e. 3*. allowed an attaint to ft* •a#4 
apoii imj •!*.*/«. «•* well a* i/MuV5, which wen* taken u|w>n any pica of /.ia I >*r of 
/fff /.././ hut thi« wa«* at the king'* di«Tetion. and i*« ikj understood ft.\ tb« 
author of Kleta. f ■ a writer coiitcui|»orary with the statute; though Sir Klwanl 
Coki* / > f>e«*iiift to hiihl a ditien-nt opinion. Cither »ulw<|tieiit ntatuU^^ miro- 
duced tin* f^iiue remedy in all plea* of trrjifntM, and the statute :;4 Kdw. HI r. ? 
extended it to all pica-* what««M*ver. |N*nM»nal a*» well a« real; except only th# 
writ of r*>/A/, in mn h ca»e* w here the iiii«M« or im>ue i» joine^l on the avrr r f4l, 
and h"t mi any r*. ll.it* ml <p. *tn»n For though the attaint nytn* to bare t<«ea 
jretnr:iil\ :il!«i\%««l in the ni^n «d" Henry the Si«»nd. A at the tir*t intr»-lu« Xtam 
of the trraiid a— »i/.e, which at that time might eoiiMM of onlv ttr»Ut rrco^mtora« 
•1111 1 lh ia% *' tut '* v Hrr,t a " uiiaiiniioii*, i yet f*ul>i»«^ueiit *autnoritieii ha\e hf.dew 
J that no attaint lie- «»n a tal-n* venliet given u\«>u the mere right, ettber 
at copun.tii law nr hy statute; h**cati««* that in determined by the grand a«a*i#. 
api>e.ilid ti» hy the |i.irt\ hiui«M-li. and now <*«»ri«i«ting of nitrrn junir^, i 

Tin- jury who an* to try tin- f.d»e venliet mu»t l*e twenty tour, and are raJW-4 
the graiiJ jury ; tor the law w ilU in»t that the oath of one jury of twelve mra 
•hoi:l.| he attainted or -« t a-ide by an e«|iial iiumU*r. nor by le«a in*lee«l thaa 
doiihh' the f<>r?ner f. If the matter in di*>|mte U* of fnrt\ iNiumU* valve in per- 
aonaU. ««r «•! I»rty «hilliiig» a \ear in l.in«l*» and tenement**, then, by »tatu*e IS 
lien VI c .'». c;n Ii grariil j:ir.»r uri«t have fn*i'hoM to the annual Value of t«rntT 
poun*i*> And he that hnn^-* th** attaint can give no other evidence t-» tW 
grand ;*ir\. than what wa* ..n^inailv given t-i the |M-tit For aa tbrir irr'l»rt 
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is now trying, and the question is, whether or no they did right upon the evi- 
dence that appeared to them, the law adjudged it the highest absurdity to pro- 
duce any subsequent proof upon such trial, and to condemn the prior jurisdiction 
for not believing evidence which they never knew. But those against whom it 
is brought are allowed, in affirmance of the first verdict, to produce new mat- 
ter;^) because the petit jury may have formed their verdict upon evidence of 
their own knowledge, which never appeared in court. If the grand jury found 
the verdict a false one, the judgment by the common law was, that the jurors 
should lose their liberam legem and become forever infamous; should forfeit their 
goods and the profits of their lands ; should themselves be imprisoned, and their 
wives and children thrown out of doors; should have their houses razed, their 
trees extirpated, and their meadows ploughed ; and that the plaintiff should be 
restored to all that he lost by reason of the unjust verdict. But as the severity 
of this punishment had its usual effect, in preventing the law from being r*±QK 
executed, therefore by the ^statute 11 Hen. VII. c. 24, revived by 23 ** 
Hen. VIII. c. 3, and made perpetual by 13 Eliz. c. 25, an attaint is allowed to 
be brought after the death of the party, and a more moderate punishment was 
inflicted upon attainted jurors ; viz., perpetual infamy, and, if the cause of action 
were above 40/. value, a forfeiture of 201. apiece by the jurors, or, if under 40J., 
then 5/. apiece : to be divided between the ting and the party injured. So that 
a man may now bring an attaint either upon the statute or at common law, at 
his election ;(m) and in both of them may reverse the former judgment. But 
the practice of setting aside verdicts upon motion, and granting new trials, has 
so superseded the use of both sorts of attaints, that I have observed very few 
instances of an attaint in our books later than the sixteenth century. (n) By 
the old Gothic constitution, indeed, no certificate of a judge was allowed, in 
matters of evidence, to countervail the oath of the jury; but their verdict, 
however erroneous, was absolutely final and conclusive. Yet there was a pro- 
ceeding from whence our attaint may be derived. — If, upon a lawful trial before 
a superior tribunal, the jury were found to have given a false verdict, they were 
fined, and rendered infamous for the future.(o) 

II. The writ of deceit, or action on the case in nature of it, may be brought 
in the court of common pleas, to reverse a judgment there had by fraud or col- 
lusion in a real action, whereby lands and tonements have been recovered to the 

frejudice of him that hath right.* But of this enough hath beon observed in a 
brmer chapter.(/>) 8 

III. An audita querela is where a defendant, against whom judgment is 
recovered, and who is therefore in danger of execution, *or perhaps r*Afvt 
actually in execution, may be relieved upon good matter of discharge, *- 
which has happened since the judgment : as if the plaintiff hath given him a 
general release ; or if the defendant hath paid the debt to the plaintiff without 
procuring satisfaction to be entered on the record. In these and the like cases, 
wherein the defendant hath good matter to plead, but hath had no opportunity 
of pleading it, (either at the beginning of tne suit, or puis darrein continuance, 
which, as was shown in a former chapter,^) must always be before judgment,) 
an audita querela lies, in the nature of a bill in equity, to be relieved against the 
oppression of the plaintiff. It is a writ directed to the court, stating that the 

(') Pinch. L- 486. taniur in bonis, de cxUro pcrjuri et inUstabiUs.~ Stfernh. 4$ 

(») 3 Inst. 164. jurt. &4h. t. 1, c. 4. 

{*) Cro. fcli*. 309. Cro. Jac. 90. (P) See pagw 165. 

(•> - iW tamm evidmti argument*) fatsnm jnra**e convin- (fj See pug»310. 
canlur {id quod super tu* judicium ccgnoscrre debet) mule- 

* The writ has beon abolished, by 3 & 4 W. IV. c. 27, s. 36.— Stewart. 

•By stat. 9 Geo. IV. c. 14, s. 6, no action shall be brought whereby to charge any 
person upon or by reason of any representation or assurance made or given concerning 
or relating to the character, conduct, credit, liability, trade or dealings of any other 
person, to the intent or purpose that such other person may obtain credit, money, or 
goods, unless such representation or assurance be made in writing signed by the party 
to be charged therewith. Statute not to take effect till the 1st of January, 1829.— 
Caimr. 
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«-iiin|ilai!it nf tin- •!• fi-ni.nnt hath Ih-i-ii li«ar-l. .pi./.M ./•" *• '•' •■'• ""'« "■'* r '■« a» i * l " ■• 
«ti*ll!|i M ' • *i* T ti.i- liuilli-r <•! lln' • ••liipiallil, it a! H-Ii;!li • I * i ■ » 1 1 — tin- ••■•ill '■■'.*- 
tin- |>. ii I • ■- r . |. •*,■•■ li.i in. aii. J. ha\ in j ln-:iii| tin :r a. I* ^:ili«n« uirl |»m--> ?■• -* . **• 
jilMii •■ !■• I • >1 •!••■ {•t-lMi-i'ii tin rii r* It :il«ti i.i ■•» :■ t l a:i. w \ t *u j«i-I«:*i-» s.? •-••»• 
tanti ■! it. .nii-1 ti.iiii h\ •■ ■/« f/. i./.» !•• nl»-v«r tin- ■!• M ••! thiir |-r;in | a. a» . .'. 
ltap)M !.- al«-r»ai«N thai I In* • •iijinal j'l'i^iiii-ul aja-nM tl.iir j-mik ;j>.i .- •■ 
ViT*»vl l««r iii I*- I in- •■.ill. atlt-r JiM^fiit'lil h.nl a jaiii-' t in-fn. I a\ r in "j-|- »r • . ■ •* 
In /•/■// th;* <|n i i.i, matur. ami linnh»ii tl.i \ »i .ill ha\r n 'ir« •- l-\ . '? 
yutf'ii. « ultuli i- a will til u lh'»-»t It iiifti.ii Ji.it ii|-i\ nii'i •*-i-m-> Ttilia'.i '•••!> 
ti\i-iiti ■! .• -I in an \ • a-f thi-iv »h>*iii<l !••• aii « • | >| <r* — iw «!•-!• « t i«t pi*»?n • . »a t • •• 

i |»iiri\ wl." hath a ^ i <|i-|i-ih «• i- !••-•• latr fi>m:i*<* it in Mm- •♦r«Jinar\ (••rn t « -•! 

law ti.it tin- [ii«liii^i-in «• ii'»w -hfiwn l»\ (h irti in ^rahtin^ a • wti.ii.-iM 

ivIh I t j | -« ■ ■ ■ m«iti>iii. mi i a**!-** «■! «iii'li r%ii|i-iit «»|»pri-»)».ii. f. h.i« aiiii>.«t rri a . 
iirli-1 i.». ;,** th.- writ «•! tin /if.f yi«r*/.i, nml i|ri\ • n it <fiiif<» mil ••! |ira«liii*° 
I\ Hut. Imirlliiv , f In* prini i|ial m«-f Ii*m| nt iviri— • h-r iti-hih mi* ji.lirn.ft.'* 

in tin* kiii^ •• tiHirl ••! r ril i- l»y irnf •/ //r-.r t«» — .inr m:j«« rp-r •■■uri «l 

A|i|N-al 

•ill" 1 *"^ * r>( "'" ,rr * >r '' ■ •■•"• I'T miIih* -*ii|i|Mi-t -1 tinMaki' ill tin* I'M • <• -ill- tT 1 * - I 

' u i ••uri i»! r«-rii|-i| ; li»r !•• aiinh*l i-mm- Hi h ha»r i miri. h*»i ••! !"• « i»n» a •* r-.\ 

of J iti. ^r juJ'jutthf Iir*» . i . '1 In- writ nt i-ri'nr mii\ !.•■•» iij-»ii uiaiti-rnl /.in- .»r • i.j 

U|Wf II tin- tin i* ill tin* |iriNii-iii||^>*; no that ln» i-\ |i|i-ln i- I** ri-«|Uiri'«i 1«i **llh«>CAI. 

tiati* •r •*u)ip<irt it ; tln-n- U in^ im tm-f IiimI «»I n-\ir-mtf an itht in tin* iliti-rim- 

hat i* n i'l j-i'tn, hiil l»v an attaint, or a in*w trial. In rnrri'il lln* iiu*takiti *A 
tlit* furim-r v*r»hit ' 

• in. h i •»« r \ n ]■ : - • •■-•>•, ■* in |». 

.• I I. 41 \ r ♦■• ■ I. b. I*, i. •»* 

• 1. r ! |;«t.i. i * 

•Oi .^ l'\r.- * k\ •. "I I .i'm' if t.i }«' 'In- in -|. -rii | r »■■•:•■■ t-i :i.S«-r|- ••• ;u a •»■:.-..».• 
w.iv. .ii .ill •■.!-• « «lii-ri- ilii« | »r'\ w -M 1 '— • Tififlfl :■• r< !.• ! >n .in ■••!..' • 1 !.- 
A I'ul I>. In i.-. ii» r.il tl.- . ■■iiM- »!l! ii-.t | ut tin* «i.-'. nt is • • ■ Mi-- !••••!» r an I rt;. ? -^ 

• •f .m .- •'■ •. I 'il will r* '•■-«■■ liifn iii ii •iiniiii »r a . w.i« ••!! ii.<> a i -fi I !li. t-r ■«,■.•* 7 •*.: 
wiii-rt ti.. k T..uii.| ..! J,:* Tin. | i- ,t r« i- .!•€■. «hii. il..-n- i« - -n.i- ■'•■uM lU-ul ih» • i«« .' ■ 

nr ••■•!.■ u..tt I* r •>! I •• I *»)•:< li «aim<l )-•• «i»-.til\ .••■ •■rl.i. !■• ■! \\ ..tliUx.t. «r«i *'.■ - 

j.ri.j.. r t >« ti .. •!. Shi- ifiiil liA->lii\*n tin- «!• !• ii'ltii! (•• hi* i f ..▼■ j. 1 "Vi.* 

J».» 1 I I Ki\::. |./i |J M--I J4-» *J I.i IC-i>ii» lv«. J ^!r... 11 •- *».■* al-. ". I i..i : 
.••t.l '.'M.i-!. 7 \i, 1 i,i... I tli* :i..|nU'. ii-. m). • ). .-f !.i!- Ii.- I— ii •».. «■-. »« ..-.-■■ 

• «f S.im .ii »■• in* ii.» •■i'i.h. ir ■ :•!:■! uj ■ n I !•■••! «fi in !i.- -I ■ !»• • ■■» •-% ••!• tit « | | rf * : i. ? • 

*jrh:»hti ni\ r-i I\ w n» !• *r lit* r\\ )»\ i #■•• ,■■■■! !• i>-m»S"in i »i lliw h"lii«li r • •» •■ 

ln«».r\ i iff-A t. -. ci. •! |.» Aii i- i'i. " .i iii.*** i • l'»i'iijiil iii \\.f »jirii«* i*«iiirl n •!. • f» 

tin* r* • • "l ••ii %* )•; h :t i« !• <•■ ti* i« 1 r«Ti. •;!»•. «>r n-iuin i' •• m lh«* -aiu urt *n<i i • f tt.» 

«|<*ft'i.-i it. I in i \ iiit •••in :.•'( ,-. -r ,i ..ut •■! t K.iri* • i \ n ' nil il I- in tli« a * "fi.tii.-r- ii«*w 

nr K n: « I- n. ii . ,n.<i ».. -,*. -.* -.in* l;iu»- in*i.« ..il. — in. -im r;/.n^l K. N. H '•■ .*.»¥. 

Ii . 7:r • i \n ■ ■'!,•■ • i- ii i » .. • i». .in i ili.r. '..r- . \t • ■i'i-iti ii\*\ I* t-»k--n • ••* 

lllil. •» . •-- -i.« -I •- i T ii in i :t .Hi ; ■ » • f ■ -■iff:-l» -I • -Ii A i|»"-*l :! r -••, 

I— | r- \ - -i .!■ > - - . r-- • ■ ■ -i. i.i »*• *r •!.*"• 1 1 •••.k 'i. 1 I >i-l "il !k.r »r 

!•.■/■■ « i» ! •'. i\ I i» .jh* n •!..■ .■•••- >.| N'.irii.ui ■ • in!.- 7 T.ifif.t "•'•7 I M*->' 

'..'I.. ** i i. | ;f » ,. ff.i ••■ ).« '.I t). if .i wr.! .•?:••.■ - j li»-»i| li.it lw 114.^^1 f,^ !• t 

1* A I r-« • • -i Ii,; • ■! • lllll.'N T .Jl.t illi'l »'* -. *' - f ll«Wi%.-r tilt* r%»wr ftr- J/ |« f- « m >••) 

Ii,.-r.- -n i:.!i«! t •• nf\. i ; -r if I ■■■■ | . i .• . 1 1 * rl \* i. i. -■*.?• • I h. nut luir a n«-« «... « 
- * » »• ».. -1. >.; i. t i. ■-.•■ i • .i • I N I ■ 1 ■ * •• ''ti. .-.| In Nathan .# «• .« 

tl -*•-■ ! »»■- 1 Ihiir.'j i. :• -ti lii.if tl.i'n* ' .Hi I- i. ■ ii."l.-»ii in arr.-»t i.f ju*lfi»+c»: n 

an ■ J Vmt -i 1 i* a . f * 'in t r i 

* \ « ' ! ' . ■! t !:■ - • ' - ■■.• • i -.-r -t !•'•■! in • , : 1 •■ if- •• fli.il n ti-«t ai*lr«|. Am»r.«ia' •*• 
it ■ ,■ i .' .■■■'.'.» » • I \ -..-I.. ■•.-■••»■ i j ». - •..•.;• \ ri>| ;t !:•«• I* ! ?.» »r»# 
i ....■ • ■ w ■. ■! » ■ •■ "i I; 1 . '• ' m.m .■ \ • • .f :■ » • •■■■!. .- :n n Alft-r t»f 'a--l ■ t i ■ * 

• ■ff. ' • ' » * - !. * II ■ ' •!.« '. IJ.-. .Hi I »• ■ '• ! J II :• li'il irliTi.nf II- .f ■ •- 

li*. I.- 1 • ti? i- «?•■■# .ii. .!:• ii.« i 1 j . i • i I ■ .iff- n . ■ ■'■ • i .1 ji: ir*l an. nr tli*» | a ti ■ *• 

i.r ■!• ". ■ i i- • ;i* 1 ■ •■ '■•!.• •'•-■!■. ii. • i.- ii.* I s ■ w .. - i :i.i"i.^i «><in<n It* a a*lr»x.'"f.l 

in If.- "'\ ■ .• - I- ii- Ii I ■■ •■: •■■!•. ■ ■■■ ii in ••'•■r ■■• ■ * i \\ • I I t.'t :li | -Mi I i.f :*• t r .•• 

|^-f.\.*.. i i, ;r • «.im tiii \-\ «i • ..f .r'.'i « --r .••■• , ■-•*.i»» •./»# 'ri.i-*.- «■ 

calli -i *r *ii .'• ' • i..' 1- 'iii'i. -i .-ti fh. r. • r*l ai.<l i .... — w d.. (. art* »tal«*>| n U»r ■•". '■ 
ri'llkili -i !!••■ .■«.!• ■'•I.i • i" , 'l II. •■ kit-,* l« !■!•■*:.■■.. I .* hilli-« if l*Ut I* I In- rtt** !*• S» 
III. . ■• if. .ilil |n>l Hi ihr |.im i -«. a *a:.t .«t r:i"t tjwa not he ill ti># —Jft» <WH 
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Chap. 25.] PRIVATE WRONGS. 407 

f 

Formerly, the suitors were much perplexed by writs of error brought upon 
very slight and trivial grounds, as mis-spellings and other mistakes of the 
clerks, all which might be amended at the common law, while all the proceedings 
were in paper, (w) for they were then considered as only in fieri, and therefore 
subject to the control of the courts. But, when once the record was made up, 
it was formerly held that by the common law no amendment could be permitted, 
unless within the very terms in which the judicial act so recorded was done : 
for during the term the record is in the breast of the court, but afterwards it 
admitted of no alteration. (rr) But now the courts are become more liberal, 
and, where justice requires it, will allow of amendments at any time while the 
suit is depending, notwithstanding the record be made up, and the term be 
past. For they at present consider the proceedings as in fieri, till judgment is 
given ; and therefore, that till then they have power to permit amendments 
by the common law j but when judgment is once given and enrolled, no amend- 
ment is permitted in any subsequent term.(y) Mistakes are also effectually 
helped by the statutes of amendment and jeofails : so called because when a 
pleader perceives any slip in the form of his proceedings and acknowledges 
such error, (jeofaile,) he is at liberty by those statutes to amend it; which 
amendment is seldom actually made, but the benefit of the *acts is at- r* iftg 
tained by the court's overlooking the exception. (z) These statutes are ■- 
many in number, and the provisions in them too minute to be here taken notice 
of otherwise than by referring to the statutes themselves ;(a) by which all 
trifling exceptions are so thoroughly guarded against that writs of error cannot 
now be maintained but for some material mistake assigned. 9 

This is at present the general doctrine of amendments; and its rise and history 
are somewhat curious. In the early ages of our jurisprudence, when all plead- 
ings were ore tenus, if a slip was perceived and objected to by the opposite party 
or the court, the pleader instantly acknowledged his error and rectified his plea; 
which gave occasion to that length of dialogue reported in the ancient year-books. 
So liberal were then the sentiments of the crown as well as the judges, that in 
the statute of Wales, made at Eotheian, 12 Edw. I., the pleadings are directed 

(») 4 Burr. 1099. (•) Stat. 14 Edw. III. c. 6. Hen. V. c 4. 4 Hen. VI. e. 

(-) Co. Litt. 280. 8. 8 Hen. VI. c. 12 and 15. 32 Hen. VIII. c. 30. 18 Ella. e. 

\w) Stat. 11 Hen. IV. c 3. 14. 21 Jac. I. c. 13. 16 A 17 Car. II. c. 8, (ityled in 1 Ventr. 

(•) Stra. 1011. 100 an omnipotent act) 4*6 Anne, c 18. 9 Anne, c SO. 

6 Geo. I. c. 13. 

upon such judgment. 1 Roll. Abr. 746. In the Common Pleas, the record and process 
being stated to remain before the king's justices, the writ is called a writ of error coram 
vobis, or qua coram vobis resident. On a judgment against several parties, the writ of error 
must be brought in all their names, (6 Co. 25. 3 Mod. 134. 5 ih. lf>. 1 Ld. Raym. 244. 
2 ib. 1532. 3 Burr. 1792. 2 T. R. 737 ;) but if one or more die, the survivors may bring 
the writ of error, (Palm. 151. 1 Stra. 234;) or if it be brought in the names of several, 
and one or more refuse to appear and assign errors, they must he summoned and severed, 
and then the rest mav proceed alone. Yelv. 4. Cro. Eliz. 8'Ji!. (i Mod. 40. 1 Stra. 234. 
Ca. temp. Hardw. 135, 136.— Chittt. 

But this writ cannot be brought after twenty years, unless in case of personal disability 
from infancy, coverture, persons of unsound mind, prisoners, or beyond seas; these 
respectively ceasing, the writ must be brought within five years afterwards. See stat. 10 
k 11 W. III. c. 14.— Chittv. 

• And now, by stat. 9 Geo. IV. c. 15, every court of record holding plea in civil actions, 
any judge sitting at nisi priiis, and any court of oyer and terminer and general gaol- 
delivery in England, &c. and Ireland, if any such court or judge shall see fit to do so, 
may cause the record on which any trial may be pending before any such judge or court, 
in any civil action, or in any indictment or information for any misdemeanour, when 
any variance shall appear between any matter in writing or in print produced in evi- 
dence, and the recital or setting forth thereof upon the record, wherein the trial is 
pending, to be forthwith amended in such particular by some officer of the court, on 
payment of such costs, if any, to the other party as such judge or court shall think 
reasonable, and thereupon the trial shall proceed as if no such variance had appeared ; 
and in case such trial shall be had at nisi prius, the order for the amendment shall be 
endorsed on the postca, and returned together with the record ; and thereupon the 
papers, rolls, and other records of the court from which such record issued shall be 
awarded accordingly. — Chitty. 
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40* K'KIVATK WKONC.S [Bn.* III 

In l>. • .us ,i.l •!(! in tl.al |>riin i|i.il:i \ . "j»iH' mlvmpntit vrrK rum. n-.n .'*.-■ -• i /'.i 
•<u .■.»!... ,y,i . ,|.. ,- ,i •i l iM'-.f (</./(/ ,j fff.i i i/u«.i ' 'I In* jii'l^ti.t i.*« wn 

• liSiii 1 uji .utiiit *]..&:« iv l-\ tin- « .ilk* ii 1 1 • I • •tlif it- n| liir finul . ah<l it ai.\ n i» 
fiiiix w .. • lu.i.i. . ii w.i- i • • 1 1 n« •! |.\ I In- nuiiuti-. m l»\ tin- n-iiM iiil>rat.< • - ! the 

t mil I •(<•• il 

\\ i.. ii i i.i' tn-ati-r |.\ Hr 1 1 1 ■ *it v\.i- |iiil>ii-li4»<l, ii: tin* harm- nrnl \>\ ant i.- - *.\ ••! 

tin* k.i.j. ]i|nl>.ii>i\ ul"Hl llir l.t l\i|w I . In i ;iU«m- flit* l.i-t -tat lite- t !.• : • ?i r*w 
till, i !■• .in llii—i "I \\ .i.Mm -l« r :ili«l \\ t -tlu.h-ti r tin- -« • uli'i. a i In • k -■ • »•• 

mil i.-it 1 i.i it- ^:\iii !•• tin* uiiu.irmiituliii- jinn in i • «»l •"■nn- j ■*« l^*-* - ur - l.*4 

Itiuiti l.u^ niln tin' r>*ii« lumvi-r llinr null mi-U i.u\ mur. airl l*a'l ♦ j*«n 

U|hiii Mm iii |i\ aiin-ipliiit-ii!'* .* ii • 1 niMiri-i tn lui-iU liu-ir • »« n nnini" I f ••- *:t»* 

•in«i I "" ,, ' ,,,rr '*' ' ■•*»'"•. '• tnal ■' uUIh'U^Ii mc Ii:i\t* ^nmtfii tn mir m-r • •<• t«» 

' * lii.ftki- r« •••!-! «•! |i|i-a» |>l«.|ilt't| Inlun' tin III. \%l Hr 1% ill |i»»t that tr.rif 

uu n iiixi'i nli.iii l«i* :i u.nraiiU l«»r llu-ir nvui u mn^. imr tliat tln-_\ n,.i\ ru«* 

tin ii* i>ii.- nm aim ii'i tin. m, n»ir rrmnl tin-in «ni>irur\ In ll.i-ir fri^ii.:ii rnnii- 

tin ht 1 !••• ulmlr ••! mI.hIi. taki-ii |ni;i-llii-r ( mimum* !»• t I.i"*. that a n-mni 

*m it \>\i' .itiiftU nr i ri'-iM i.u-i\ iu.i-1.- ii |». tn Htitle <>r |«rv»rt tl.t* truth. -l.--u.-i i.ut 

[w a mm I mhi |nr ni'i-r. ami tlmt a n-innl, nri^inailY mailr up m « ••Mir..; !.i thr 

irutli "I tin* i u-m-. »lii»iiii lint alti-rwunli* l»v ai.v private ru-un- ««r un.« n-m.. m t«r 
t • • i 

mUi-m-'I t'i anj. MiiiMrr }-ur|-.**- 

Hut w in n aid -ruar-U kmi; K«lwar<l, nil lii-» return Imtn In* Frm« Ii <l*»n».i ir«a 
in l!««- -i \ • nli <ii t (» \ iar nt hi- n-i^ii. alter ii|iuanl« **\ thri-i' \ ram' a I -4 in •■ f.-uini 
it in* t — .ir\ ••!■ « «iii\« iiii-iil. in nril»T !•• rvjili'iii-li ln«* i\«ln-.jij. r t<» j-n^ t,i« h:* 
ju«l^> - I'T tin ;r 1 «>rri.)>ti><ii aii«l ntlii-r iiial-|»rjn tn ••■». tin- jm i\. r-p»i» ••! hi-I^ti • r.u 
an«l <•( In r iiiainh-1.1 < 1 1 or**. m • .c-i'iin <l \\ tlnir rra-iii^ an<l nlti-iinj r«-« r *.- 
Wen .iiii".i.£ lin* • au-i - a — i^Ih «l !»»r tin- ln-a\\ }«Uhi-l.nn lit- inllii ti«l ii|- •;. .. .n.--l 
all tin- k;ii^ - ju-tn 1--. i'\i'ii tin- uu— I uhlf aifl upri^lit ■. -/ ■ Tin* •••\« nt v • -r « » • : t 
9 j. . ['I* 'i i niiii-^- -1 1 in- In lia\r 11 iar Mm il tin- *-ui 1 * 1 liin^ mhI^i ». ti a: *i r- ■« ^ ?• 
* a Ii ar ■! Im ih-» -ai«l tn '!■■ u n»hir. tin \" lu-Mlad-ii at •tiling; w Kat * a- r ,••*•. 
Ah it w.i- -•» lia/jininii^ tnaitrr a n-mnl iluiy iiiailv ii|i. «-\ «-n lnnn 1 «mij|» 1— - «:•• 
IiiiiIim'-. ar> iia|i|H-in*ii hi lli-ii^lianr- ru-r, w IikIi hi Mrn-liii— «.i» • • rta«..\ 1 ic- 
Ivii-H-if :ln-\ ri'-i'l\i<l 1 1 * • I In t< -tn ii a n-mni an\ iiinrr . l-tit I.i M ti.:i* • ■■ ] - 
|i»i>|i i-ri-iir-. hImii ihP'llr«i ainl tin' liTin at an i-inl. urn- !•-•! «a> n-»: '•• ' 
titii'l nr 1 aili't! in ijui-Mi'iii : ami. Im-i au-i- liriifnii li.i-l !■ ■! ii-l-iiii all • r ■ •■ : 

rlaii'l« "' ii>- aid rat [••!•-. tn u.;&k •• a n-t-nnl -]* .ik a I:iiMM . tl • \ •••!. •*.'.-. ::.^i 
tin \ in;_'l.t imt |ii>ti> i.iliv aii'l | • • i I ■ 1 1 • ! \~ aim -IhI it. tn iii.ikr it a^:i«afi. ! • :t ^'.U 
In rMw.ir-i tin- 'fliini - t:iin . n.'lt 1 >i. tLi-\ i-ini- \fiitiir«il i.jN.n ihi* % , rt.:.« at«- <Y 
thr j 11-: •- i ;h «-\ii t.i 1 -tit at .1 iar^'t-r liiir titan ha>l !•« •-■■ ninploi \»\ li.r . .« r%. 
«il tin n.iirl in |i>\\ . f 1-ixf iii-li-:ui i>t atnripl:?!^ t in- 1 it-rk - i-rp*iiifiu« n^ «*rl lUr 
liittili- a -• • nini \ tiri'iiin ht nl w i.at tin* jii-tn i' iia<i «li • Ian >1 ■■'* trhu* ; ai..l i, :• it 
tn l*«- — Mini |i\ !•••«• ti -rit\ in wiiii Ii 1 'I tin' tun ni|!« tiiat al— AuXv vm!\ r»— Jr« 
uliii Ii i \i r\- ri-i-nnl 1- -a.«l t'i nii|inrt in it-i-l! / An-l, in tl.i* n-i^n ut K».i i.*r*i 

i* fr>l f~*** 1 '■ •!.-' *tt '» 1*4 rwii.n « kM r <i »t *»%»■ < ><■» * w 

.• w'«.J 1- f* •». 'hit #r •« in •» t'-»M^' Mif'h «i 1 r.. • 1 t • ut * ..>«r»>fk. Ir fc «^m iw 

W««t • : - • »••!»■ r. -ii- K *■£ • l»vli ii •*.• !.»> 1 ^ ^ . ■ v 1^ 

i« l» iv <b» >*ll>»f ;»lr^. •■' li*.;li hn.'nm ►•■-» in- "«l f ih- >*»l«^« ■- ■' I Ii*. iK « *k>* a «»^» 

j«»! ■ l:i. K ■ . ■ I- j. n • • " l »■ •• •' 1" ■ • : Li 1.- T ■*. .-•«'..• inr« I 1 lA* 1 «OTw ^» 

■talk* • 1 » ! f. ■ ». -I ' ■!. » ? . »» f "^ I r •< > * r* •» '■ • «• r»— • 

*«.•••' n«*ik« i*l TVatrf Uu . 1. 1 '. •I.u-I - f 'N- / ■■ .*•!.(• I «• • ir»t »k ~T 7~>r ■ t ft^^us 

1 •«.' . -. 1 .• •• i. h»»» i-«b mi •>i'*i 1 i>. ••.-:-: - '..«* ■ r Hi -1. « 1 1. •• /'I- 2* 14* I m ' l<mn ■ ^«m 

»*.'.'. : 1. - -I ■ » 1 i...- r ... » • .. . ■■ .* ..,•.. fft. |^r »• Rarv u; k M *•«!«. « . I** 

«fc.« .-,■. ! mi^ 1.1 :.■.'. t. 4 .;»'l. 1 • •■■ Ii 1 1 t.l» it « :« /' ' i |^« ! • » • 

BMin f •• i* •.-■!■ .I-11 !■*:•.. .. n I «!.-• 4 » ■ » p«f «. I !•■*%,> a*. TWNMt •fi.tjii 

«ii-L -I » 1 !• •! ■ • ■ .- 1 • 1 ■■ "n, p •« "'ii >|ii j*Mf*«* •-«••* •* « >t*j 

• t»l •'. 1 • • • ■• ■ i • ■■ , 1 ■ .■• " ^ • ;i«i . , ».»- • (A 
ki il- ..#.«■ ^ • I , - 1-. •■.■■••!..■.. I|.- 4 S.« •*! « ft *•« .v. Irf 
■ b A ** - -i * 1 l- -1 h Ii- - fti • ■ • ,-'•>■ *• ■ • * »'■■' '«• ■ "♦»-■ •■••> • » •« ■ >« *--i « a*to 
1 ■ • ■ -,■!■■■ 1 ' - • V ■ I ,< '. ■>. • il n I Hi . .ii iaM | 

t«« ■■ f I •!■ ••■■ 11 l" -•■ ■ ■ i - •■■ >.fr-«« ■%■■>•) fl «i«f r -•MM 

!■■■ 1 ■ ' 1 1. r I • l.r« k ■ 1 «• « *l . ■ i ■ » 1 ■■ h -.. 'la. (*■•>• I* ,>«Hr«J "! ■ « 1. **- ■ 1 ■■> 

• I ■ . ' ■•. • ::.,.»• ....:• «.■•. . i . *. »• • « .1.1 ^.«».««« »• • . * %«* «^ 

• » ri ; . ■ • -. I n. • i ■■ ■ • • ' • « •• • • « •••■.• »U< ••! * •U' I »-•.. i, » »«•-»-« 

1* o • • •••• • nv«* |* l I i •• - •• .« • /- !-•••//■ ■-.. • %fm 4Nm -*i larf^i^v 

IfW lli •■« . iii (L> ;• f i )vi->l. '. - - ■:■»:«-< \, . *n. k-» •: 

|#»- l-.t I n . h . . •;• r • - f !• . i ■*' 

l^-U • • -. »r* «•»! «.r i'.l» r l< fc • ••■• • ! r * l> I". l.U II? tmm p^t SI. 

!.■■ M«if il I' 1 •*> atoi ii-Ato-i • t. U.«« U-» il.- 
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Chap. 26.] PKIVATB WRONGS. 410 

the Second, there are instances^) of their refusing to amend the most palpable 
errors and mis-entries, unless by the authority of parliament. 

To this real sullenness, but affected timidity, of the judges, such a narrowness 
of thinking w as added, that every slip (even of a syllable or letter)(A) was now 
held to be fa*al to the *pleader, and overturned his client's cause.(0 If r^-i-i 
they durst not, or would not, set right mere formal mistakes at any time, *- 
upon equitable terms and conditions, they at least should have held, that trifling 
objections were at all times inadmissible, and that more solid exceptions in 
point of form came too late when the merits had been tried. They might, 
through a decent degree of tenderness, have excused themselves from amending 
in criminal, and especially in capital, cases. They needed not have granted an 
amendment, where it would work an injustice to either party; or where he could 
not be put in as good a condition as if his adversary had made no mistake. And, 
if it was feared that an amendment after trial might subject the jury to an at- 
taint, how easy was it to make waiving the attaint the condition of allowing 
the amendment ! And yet these were among the absurd reasons alleged for 
never suffering amendments at all !(£) 

The precedents then set were afterwards most religiously folio wed, (/) to the 
great obstruction of justice, and ruin of the suitors : who have formerly suffered 
as much by this scrupulous obstinacy and literal strictness of the courts, as they 
could have done even by their iniquity. After verdicts and judgments upon the 
merits, they were frequently reversed for slips of the pen or mis-spellings; and 
justice was perpetually entangled in a not of mere technical jargon. The legie* 
lature hath therefore been forced to interpose, by no less than twelve statutes, 
to remedy these opprobrious niceties : and its endeavours have been of late so 
well seconded by judges of a more liberal cast, that this unseemly degree v of 
strictness is almost entirely eradicated, and will probably in a few years be no 
more remembered than the learning of essoigns and defaults, or the counterplead 
of voucher, are at present. But to return to our writs of error. 

**If a writ of error be brought to reverse any judgment of an inferior r **ti a 
court of record, where the damages are less than ten pounds ; or if it is ** 
brought to reverse the judgment of any superior court after verdict, he that 
brings the writ, or that is plaintiff in error, must (except in some peculiar cases) 
find substantial pledges of prosecution, or bail :(m) to prevent delays by frivo- 
lous pretences to appeal ; and for securing payment of costs and damages, which 
are now payable by the vanquished party in all except in a few particular in- 
stances, by virtue of the several statutes recited in the margin.(w) 1 

(r) 1 Hal. P. C. 648. (*) Stjl. 207. 

(») S»t«t. 14 Edw. III. c. 6. (<) 8 Hep. 166, Ac 

(i) In thoee days it was strictly trne, what Ruggle (In (•) Stat. 3 Jac I. c 8. 13 Car. II. c 2. 16 4 17 Car. II. e. 

bis Ignoramus) has humorously applied to more modern 8. 19 Geo. 111. c. 70. 

pleadings :— u in nostra lege unum comma evtrtil Udum pla- (*) 3 Hen. VII. c 10. 13 Oar. II. c 2. 8 * 9 W. III. c. 11. 

cite*." 4 A 6 Anne, c. 16. 

T By the 3 Jac. I. c. 8, (made perpetual by 3 Car. I. c. 4, s. 4,) to restrain unnecessary 
delays of execution, it was provided "that in the actions therein specified no writ of 
error should be allowed, unless the party bringing the same, with two sufficient sureties, shaO 
first be bound unto the party for whom the judgment is given, by recognizance to be ac- 
knowledged in the same court, in double the sum, to be recovered by the former judg- 
ment, to prosecute the said writ of error with effect, and also to satisfy and pay if the 
said judgment be affirmed or the writ of error nonprossed, all and singular the debts, 
damages, and costs adjudged upon the former judgment, and all costs and damages to be 
awarded for the delaying of the execution." And now, by the 6 Geo. IV. c. 96\ for fur- 
ther preventing the delays occasioned by frivolous writs of error, it is enacted that upon 
any judgment hereafter to be given in any of the courts of record at Westminster, in the 
counties palatine, and in the courts of great session in Wales, in any personal action, exe- 
cution shall not be stayed or delayed by any writ of error, or supersedeas thereupon 
without the special order of the court, or some judge thereof, unless a recognizance, f 
a condition according to the 3 Jac. I. c. 8, (above noticed,) be first acknowh 
the same court. After final judgment, and before execution executed, awritoi *r- 
generally speaking, a supersedeas of execution from the time of its alio* '1 

31. 1 Salk. 321. 1 T. R. 280. 2 B. & P. 370. 2 East. 439. 5 Taunt. ! 
1 Chitty R. 238, 241. 3 Moore, 89;) but it is no supersedeas unless I 
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Nlo PIUVATK WlloXi.S. [Burnt III 

A urit hi" rrmr 1 ■•->«• lY««iu tin- iiilrrinr mnrl* ■»!* ri'i-i»r-l in Kn^lnml »!.!«• tha 
km.' • !■• m li. •• ati«l lift int<> (in- t ••iiifiH'ii |i|i at / ' .\i»>> !r«»ni lln a-i.^a 
Uii.ii in Inlau.l ('• tin- mii,'* l>i hi li mi Kn^Uifi • It ltlii*i««* may U ) r-. .jr.: 
In-iii (i.i- i ••nnu'-u |iii-ii» al Wi -I uiiii-ti-r (•• tin- kihi: * l»«in li ; ami tin i* !:•-'.. • :.* 

kmj » I'l-iH li li iti-t- .» n iiiiiVal'li* ti» tin- liiiii^i- ••! Inn!* Kp'iii |<r>>«.«.; r j« 

mi Mi* iau m«1i- ••! tin • \i in i|in-r :i writ ul rrnir li»- iiitu I Ik- • flirt • -I i v ;.-■,.« r 

iliiiiiiti r l»ri.»ii' ili. tunl « liain rll'ir. l«»nl trva»unr. ami flu- jn*l^i-* ««f (( .rt 

o| k.n;" U'ln h ami i ••iiiiiinii plra* ;*• ami I'min I In-ill •• it in** t<» tin- I. •'•*• ••! 

| Ml I- 1*1 ■>lll ppM i-fllli J- 111 ill** klll]^ f* IhIh ll. Ill i|i It. •il'tllllli', l ••% • I.^I.t Af - 

1'iiui.t . i a**«. iji-i tiui'iit . "i tif<t|ia*«*«, ••n L :iiiiill > \ U-jmih t l.t-it-t n l>\ l-ili. - i-x*-« j t u !.• rr 
llic kiii^ i- |iart\. ii in* (•• tin- r\i in-i|iii*r I'liiiiii'x-r. U-f>>r*' tin* jii«tit %— •■! t:.*- 
C'ii|uiii>>ii |ili a**. ami l'ai--i.*«.| I hi' i-m In i|U«T ; ami Ip-iu tin in i- uUh !•• tin- 1. ■*«r 
o| li-i.|». </ l-iit win n- tin- |if'M -t-i-'liiii:* in tin- U ii ^ - li-m li •!•! in'1 f.:»: • .; 
tiit'in v tinri'in \*\ lull, l-iit l-\ nri^inal writ Mini «-ul i»t « ham -%-r\ . r. tin- ■.-»■■• 
••ill l ^"' , ' a ""' ,Mlt "' ''•'" U' a| > ,, r«tl rnlr •"lai'l i'muii l>\ tin- -f .iiutt- . « *-■ :.'tat 
' tin- writ ••! iTi"r tinli In*. uitliiMit ah\ Hid i im i|iat«- Malr •■» a|'|-aM. 
dim tU tn tin- Ihhi-m- «»t iiipl*. tin- iliTinrr n-»«»rt l«»r tin- ultimatr •!•-• :-.••!■ • »! 
fVrr\ ii\ii ail i« »n - 1 K.ii ii •••art «»l a|»|M*al. in lln*ir ri-|««ti\i -ta ji - iiiav . i:j--r. 
hrannj tin- inattt-rnl iau in wlm-li tin- iTP»r i- a-»i:;mi|. p-wpm* • •!- artirn. the 
juil^tin-nt o|" tin- liilirmr rmiri*; l*ut nunr of tln*ni an- Iinal.*a\r i»n.\ u.< (.<•-.«*• 
ul |n-i-r». t«» wImim' jii'ln lal i|i-» i«iiin« all ntliiT tril'iinalo itin«t tiMp!«»r« «ut mtC, 
ami ruiiloriii t In tr nun Ah<l tlm* rum h t«»r tin* pvi-r^al <»r atliniiam i i-: jj*1«<- 
tut'iit** at iau l#\ unt^ in tin* natun- •»! aj«|H-alf» lJ 

.• *^> . h I '• !W« f+C- 4" 

.P l.u.k.1. 4-«- In-:.*- • I I .i ».r| J4 I ».l 4.4 1M««I M « «fU . « 

i Mii .: »;.i • f.*t>! .*- 



ill. iiihI mil !•-•• llitT«-'f „-:\- !i wj'li.fi tin- f i in«- I : tt» . *•— 1 I v tin' ml*-* «»f tK** •■■•urf • !» m\ 

k \l\ "•'• Aid uIkii :! :- «| | iri-u! f > • T ! irt th.it 4 Mr. r ••{ i-rr -r i* Ifi;^ i;»p.it 

fi..-l tu'li. J I l< l»: - I •fin?. 4 -I. ..r t-T tin- ii.-r- |Mr|-.— .f .|.U% 4 V H 4'/ 
'J MA > 471. 47»- I Kir A « >. -. 1-7. nr it i» rtlurn.iM. ..f a t. mi j:.i»..im | ( . •►.# 
»ij!li:f -• -"f filiil 'ii'ljim m. I'. irn«-« ( |»7 l It 1- tint .1 ••! |. •■-»*■. I ■-.!■ T'.'lil. "lh ^»l lJ*C 
In 1.11 1 1'* v ••rii . «i. ;i .- - i.'i tii.»t il.< n« iiiu-t l.'fin-.fi ii.ii* l.-nw'ii tin •••'•- iavl 
rt'tiirn •>! .» urn >>t i-in-r. l-ut .t wa- ••*.'! in I-a.Jlirw. f •••(• r. n I.i-p* tin r*- « «• a', .d 
ti-Mii! ••( t«* !%■• <l.i\« ••ili-.. tii.it thi-r«- i- a ils*tnti t»"ii liH»"ii «fi!« •■( rrr«-r *i< i *i*m* 

win- li w ii :i.r:i> iii • !n> ii' • I it -Uit . ii'pi tin- u-uil • ■ ■!■»•■ ••? J rm^'ti- •* ha* f '. »-«i 

in tli- ■ .!••■ 1 ./ . n> 1 t • 1 1-- .»«r m.-n- than «»ln- r«-turn Ittw.-.-n iln» !•«!#• *ri'l -• • j-r. 
lln- •■•.iiti tin r. •• '•■ r . fu-.«l !.. .in i«h thi* writ. 4 Kir A ■>•- !!•• Ami n ai. ■•■!.. • m~ 

111 nr? ■•! K'.n.' • IU-ih li Ii* ii tliit lln- ii«nrt rmiM fi"t '|UA^Ii » «nt *•? «tt» r u|« r. ft 

jti'l^ni. ul i>i 1)1. < •iiirn ti rif.i* .«! I*iirh.iin. ipt iiw.ipI • x«- tit :■ 11 ii|-m thf ju«i,:n^«-nt »■? 
all Hi f« ri"r ■ ■•urf 4l , ->wl A U\ I'i.I. «IMTTY 

• It ;- I.-! . ••? ri-. l th if a w r.t ■ : i-?r»-r ■!■••■■ n«»t li*» fn-fii an inf*-r!«-r r»iirt in%» th*- -• «« 
of • "•■iiiiii- li 1 .< i- liii-r. ;- .1 iii'-it-rti :in>t.iin •• i<f -in li a |.rm ♦•^li!i|{ 111 It.wrr »# W^l, 
I M A *i 1 :t. .1 l*.iriH«i 1. ■■»• t.i hIihIi ■ p. 'J. null- a tin- •■j-.iiL-»n in th«* l*t! it •• r-.li">> 
v»ri«-l • ..1 . ii 

• Mi:- .i| 1 4 .ii i« t.ik. ti :m i% Is'J.iit^* III. r. 21. S.ln •• lln* nri:>*n. howrTt-r ■ ■Jf! '^ 

rrr««l ..•• !r rn ti.< «ii| •■!.. r • • urt* :ii In-I-ilnl U* tin- lull f ••■!•■• lU-f.irw il.f .c>« 

Willi >• i'ttainl .iHi.t >>' «r:-r l-i\ ii* ■• m f !•:« • i>iintr> uj- n *n> jini|rfnrnt in %i- a .^««>«i 
hut it i- •.i.i «'.\<ti l-\ ••iV.itf*. Ar.iii*. i- "J>«. » 12. tr* in tin* iiiiirt uf Kt« hc*,u«-f ai 
S^-iluii'i. n-!u-ii •• i- .ii j •■; .ifi. Miit. AiH I •• ■■• tin* I* »i*.. Ml • l"«l. o»ncrrn.n^ a| |*^ia 

tO ill. Imii I .• - I- 1: ' . 'I..' iii.iir! ..t -.-.;.. li Ul .^..t'-alpl «'lllTTf. 

" ii.'-l I-im III * 1. i.:< '«!:.. if T| t .> . h.111,-. ii..r ttii<l tr. i-ur*-r •liall lmk+ u> th#>^f 
a^i-t.ii-i '.« .!.■•»• ■''.• ■■•••■■r ■ " , ir*'» iin-i i .»- • n;* * " • •(» K^'flu, I'.ut th* i* 

Car 11 • I ! i- ■!.•■• i. •• -i « ■!.••.•■ i i.-fti I tin !-ri t r* i*ur«>r «hrn thr i4fi«» .• ia> 

Cmiit . ai.<l •' > •},« | ■ i ' ■ • ••■• •In- ■■•*■■ i 1,.1-t M|*Iii't- a|..|,i- !•• »it in tliin cxiurt «•! rtr«aP 

wlm r-'f-Ti tin. i •■! .i..«-ii !■.!•.■ ■ i. ii.- . ;;--r. ami tin* <uil«:iin-iit i« | p«n*»uni>rU It hicu - 
Cbitii 

11 I'.ut ii.iw. 1 \ ■!.!• » f . 1 W . IV . 7". aii-1 tl.- <". fi.m. ti I-*» iVwilur* Art. I*.'2. *rr--r 
0|^ui .ii. \ ,u-i.vi.. i.' •■' ' .. '* .. . i. - 1'- ti }.. i .-lutiixii ri*-a«. or Kit ln*-^u»*r mu*t tt* l«c« ^fci 
in tin- 1 \< In |'n ' • :..im. • - • ■ ' -• t: ■■ u I/. «. ->r |i< !.'•-» .iiri liari'li*. aa tL«» »iaai- nva« t* 
of tin "'i.i r t« ■!■■- « ■■ .- .• i.-i-ii ; ••• !•• f 1 .-- I.oii f !'<nli — Snm %■?. 

11 In r .- ■ r.-ir f« • *■ • N I'. . ». -■■ :.. i. »• ii!.- •!• ?• 1 • ii!\ tl.f tii"»i«-* by »hi» h a , --i^ 
Bn nt t>i.i% » . » i. •-. i ■ ■ * ■ ■ ■ • . ■■■ - i -• ■■■ fcr :i» .!i i • ■ iitt ■•! jii«*al. an*l haa «Lat«*: *&al 
Ua*iMii<ti'* U- ii< i.. ..'i •-;...; »i,.*\\. lin n- ;•, i.i<«*i-it r, a |>rix-vc«iuig to m«taa aj^a4^ 
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CHAPTER XXVI. 
OF EXECUTION. 

*If the regular judgment of the court, after the decision of the suit, be r*iio 
not suspended, superseded, or reversed by one or other of the methods L 
mentioned in the two preceding chapters, the next and last step is the execution 
of that judgment; or putting the sentence of the law in force. This is per- 
formed in different manners, according to the nature of the action upon which 
it is founded, and of the judgment which is had or recovered. 

If the plaintiff recovers in an action real or mixed, whereby the seisin or pos- 
session of land is awarded to him, the writ of execution shall be an habere facias 
seisinam, or writ of seisin, of a freehold ; or an habere facias possessionem, or writ 
of possession, (a) of a chattel interest.(6) These are writs directed to the sheriff 
of the county, commanding him to give actual possession to the plaintiff of the 
land so recovered : in the execution of which the sheriff may take with him the 
posse comitatus, or power of the county; and may justify breaking open doors, 
if the possession be not quietly delivered. But, if it be peaceably yielded up, 
the delivery of a twig, a turf, or the ring of the door, in the name of seisin, is 
sufficient execution of the writ. Upon a presentation to a benefice recovered in a 
quare impedit, or assize of darrein presentment, *the execution is by a writ r+Aio 
de clerico admittendo; directed, not to the sheriff, but to the bishop or L 
archbishop, and requiring him to admit and institute the clerk of tne plaintiff 1 

In other actions, where the judgment is that something in special be done or 
rendered by the defendant, then, in order to compel him so to do, and to see the 
judgment executed, a special writ of execution issues to the sheriff according 
to tbe nature of the case. As, upon an assize of nuisance, or quod permittat pros- 
ternere, where one part of the judgment is quod nocumentum amoveatur, a writ 
goes to the sheriff to abate it at the charge of the party, which likewise issues 
even in case of an indictment. (c)* Upon a replevin, the writ of execution is 
the writ de retorno habendo :{d) and, if the distress be eloigned, the defendant 
shall have a capias in withernam ;{e) but on the plaintiff's tendering the damages 
and submitting to a fine, the process in withernam shall be stayed.(r) In de- 
tinue, after judgment, the plaintiff shall have a distringas, to compel the defendant 
to deliver the goods, bv repeated distresses of his chattels :(g) or else a scire 
facias against any third person in whose hands they may happen to be, to show 

(•) Append. No. II. { 4. (•) See page 149. 

(») Finch, L. 470. (/) 2 Leon. 174. 

(«) Conib. 10. (r) 1 Roll. Abr. 737. Rest Ent 215. 

{*) See page 150. 

raent by writ of error in the same court, where the error complained of is in fad and not 
in law, and where of course no fault is imputed to the court in pronouncing its judgment. 
This writ is called the writ coram nobis or coram vobis, according as the proceedings are in 
the King's Bench or Common Pleas, because the record is stated to remain before us (the 
king) if in the former, and before you (the judges) if in the latter, and is not removed 
to another court. In this proceeding it is of course necessary to suggest a new fact upon 
the record, from which the error in the first judgment will appear : thus, supposing the 
defendant, being an infant, has appeared by attorney instead of guardian, it will be ne- 
cessary to suggest the fact of his infancy of which the court was not before informed. 
There is therefore no inconsistency in bringing this writ of error before the same judges 
who pronounced the judgment in the first instance ; because they are required to pro- 
nounce upon a new state of facts, without impeachment of the former judgment on the 
facts as they then stood. — Coleridge. 

1 The writ recites the judgment of the court and orders him to admit a fit person to 
the rectory and parish church at the presentation of the plaintiff; and if upon this order 
he refuse to admit accordingly, the patron may sue the bishop in a quare :?m admisit, and 
recover ample satisfaction in damages. 2 Selw. Prac. 330. — Chitty. 

1 That is, if it he stated in the indictment that the nuisance is still existing. If it does 
not appear in the indictment that the nuisance was then in existence, it would be absurd 
to give judgment to abate a nuisance which does not exist. 8 T. R. 144.— Chittt. 

287 



Digitized by 



Google 



4i;; pkivati: wimni;<s [it-* hi 

i-:u:« ■.•.'■. ■' ■.■'.' i • •».■■!■'■.■ r. ! :r. I : ■" ■■ i •' ■ i »• • •• 

ill.-' .■ . ■ : l ■ . . • i. • • ' i ■, t . I- . ■ , . r ,.- . i. ,) 

•In-* ! ■■ . . ■ ,-.• -• »■» :i«« • i*.i ■•■■•... .■ * !' ■ 

jil. •:■■■: - .■ ■ ■ ■ ' . ■ • « ■ .:- : ■■■ .'..-. . ■ 

• •I .!•■ .-- . - i • !■ « i ■ ii ti.- J- r-» >■! ■■■ . • : • ; :■ , .i.i» • ** 

ufi> i .1 . ? ■ • -. 4- I -. • •.»:. '■.•■>■' \ • - * -..■■_•?.. 

. ■• ; ■■-■■! . i, , ■ •. " •. ? ? i • u »■■■■.■ ■ • * • \ «■■%!.' \ . r-«- ■ ■ 

■ I » • .i r. •■ ? .• ■•. • : ' : • .■!■ ■•-».• . ; r i!.- \ --r «!■ '.i- « I 

f*t til i..i- i. -..■■• ii. r-» ■:• ;■..?•?". .■.■•-...■■• • ■■ • :»"■..- ■ n\ u.\- ••■ ■ • ■• ■ 

tin- i.i -i . ! ! .i" ■■• ■« n'- t" -?»i I i ■ li.i* ■•••■ •■! |" * ■- " i; pr ■•■■■f \ . u !,;. ! t- • - . ■ ■ • 
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• |-'.v » ;it :■■[!» mi a« • i • - r i — u l.t !■•• Tii-« ? ■■ ' • i :\ ■* n • • •* • r« <l n* .•■:•• ■ • 






1 i|.in..i.-i -. ,n. <l ii«»r :i?.\ »j.. i .tit i lmMi : ;irr«-l fi\-- ••ts. ■■:?!.• r .*^- i ■ «t 
tin* U.. Is ■■! IN.- •!••!. ill. ml . in- a^Miii-t Ii - l'" -I- :»" i ■Vi ,! » , !». **r :i ;.» . ■'. ' • 

jtimnJ, ,ui>I tin ; ■ -n'* «•! In- !am|« . nr ;i^:iin<*t m:- ;;■•" 1* :iml *l»" / n ■ t J. • 

Un«l- . nr :i^.iiiiM all tlm-*'. In* I«n|v. I.-iihI*. si i i • I l"»m|* 

1 Tin- lir-t «»t tin— •• *ji.t'i-* ••!" i-\n-iiti*»ri i* l-\ wr! «»!"■■ »/■' m ,? / ■ •• .'■-** 
dnm i i ■ ivliirli iiMiti'Ti .h-t iii^wi-hf* it Iphii tf.-- ! ■mi' , r ';■■■»• i / r- .^ - * n ?-m. 
whii-li In— i-» i iiiii|m-1 an :i|<jM-ar:th< •■ at tin" In'^-ihhh^ • •!" a tint Ami. i-r j-t - * 
P|N'ttkin^. tlii<« i-aiiiint U« •!!•■•! • »n f a^'am-t any l-nf -m« Ii a- w. rv liaMf (•• )-- t ik< r. 
uiNUi tin- li'inji-r :ij>i-i< K ■ Tin- ifit.-iit ■•! it i*. t ■ ;jiij-r!»"ii tin- Um|\ . >| i i a .- j. k -« r 
till i»:it:-t.ii tinfi U* ma-li' t"T »!»•• • !«- 1 -t . !••«!■•. air! •laiii.iji ■» ; it lln-ri-l'^n- *t-*\\. fi"l 
lit* :i^am«t ati\ |«ri\ i|i^i«i| lu-r-"!!-, |m-i p». «»r n.- - » ■ 1 1 -• r* <-! parliarrii-f:f. ri-«r aja.'i«*. 
exi'i ut'ir* nr a'iiiiiiii^tratup*. in»r a-^ain-t ■■m-li « ■: S.< r |»r*. n* a« i»hiM !.•■• ♦-• •••* 
finally li« t- 1 »<• l»ail Ami >«r K'lwanl < "nki* hI-» -J'**- u- a -m^niar in*r.ir.«^- i 
wln-ri- a tli-l'-mlatit :n 1 I K«hv III ua* ill-' liar j«-l tr-!ii a .-.»/■• m. Im-i au*«- h»- « a* 
oI"h«* :i.lv.ih'-. 1 an a^«- ■/' • ' /• '*'' '"« <»n; ,r ' « •■■• ii » ■ •' • < ; ■"■ « Hj*>t**t \\ a»i .v ! ■•n 
In* It- »ii Lfl i t aja;ii-t a liii-l>afi'l aii<l uiti> t.»r ti.i- «l«- 1-1 ••{ tin* witi*. « lu'ti -■!• ar>1 
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wil'i- in •■\«'iMiti«»n m li-i r . il" tin- aith'M wa* urijsfially Ithii;!»I a^a:n»l h« n»- !f 
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••"•■in- !..»».. •.. :;. • (t -... "_ **i-.i i.I7. :■! 7"* I HAT 4^» l!u*l>«r. I ar, i 
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t«k< ri .■ . • ',■ ■ -i nt ;• -- •• i- .-r / t, tj .j. s. .ii \' r -..l l!t»n. am«Mint«^l !■• -•* •* 
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satisfaction awarded ; and therefore, when a man is once taken in execution 
upon this writ, no other process can be sued out against his lands or goods. 
Only, by statute 21 Jac. I. c. 24, if the defendant dies while charged in execu- 
tion upon this writ, the plaintiff may, after his death, sue out a new execution 
against his lands, goods, or chattels. The writ is directed to the sheriff, com- 
manding him to take the body of the defendant and have him at Westminster 
on a day therein named, to make the plaintiff satisfaction for his demand. And, 
if he does not then make satisfaction, he must remain in custody till he does. 
This writ may be sued out, as may all other executory process, for costs, against 
a plaintiff as well as a defendant, when judgment is had against him. 

When a defendant is once in custody upon this process, he is to be kept in 
arcta et salva custodia : and if he be afterwards seen at large, it is an escape; and 
the plaintiff may have an action thereupon against the sheriff for his whole debt. 
For though, upon arrests, and what is called mesne process, being such as inter- 
venes between the commencement and end of a suit,(p) the sheriff, till the 
statute 849W. III. c. 27, might have indulged the defendant as he pleased, so 
as he produced him in court to answer the plaintiff at the return of the writ; 
yet, upon a taking in execution, he could never give any indulgence ; for, in 
that case, confinement is the whole of the debtor's punishment, and of the satis- 
faction made to the creditor.* Escapes are either voluntary, or negligent. 
Voluntary are such as are by the express consent of the keeper; after which he 
never can retake his prisoner again,(#) (though the plaintiff may retake him at 
any time,)(r) but the sheriff must answer for the debt. Negligent escapes are 
where the prisoner escapes without his keeper's knowledge or consent; and 
then upon fresh pursuit the defendant may *be retaken, and the sheriff r*4i(t 
shall be excused, if he has him again before any action brought against *- 
himself for the escape.(s) A rescue of a prisoner in execution, either going to 
gaol or in gaol, or a breach of prison, will not excuse the sheriff from being 
guilty of and answering for the escape ; for he ought to have sufficient force to 
keep him, since he may command the power of the county. (t) But by statute 
32 Geo. II. c. 28, if a defendant charged in execution for any debt not exceed- 
ing 100/. will surrender all his effects to his creditors, (except his apparel, bed- 
ding, and tools of his trade, not amounting in the whole to the value of 10J.,) 
and will make oath of his punctual compliance with the statute, the prisoner 
may be discharged, unless the creditor insists on detaining him ; in which case 
he shall allow him 2s. 4d. per week, to be paid on the first dav of every week, 
and on failure of regular payment the prisoner shall be discharged, let the 
creditor may at any future time have execution against the lands and goods of 
such defendant, though never more against his person. 6 And, on the other 

(?) See page 279. (•) F. N. B. 190. 

(f ) 3 Rep. 62. 1 Sid. 880. (*) Cro. Jac 419. 

(')Stat.8*9W.ni.c.27. 

* But execution by imprisonment is considered so far a satisfaction of the debt, that 
if the creditor release the debtor from confinement he cannot afterwards have recourse 
to any other remedy, though the discharge be on terms which are not afterwards com* 
plied with, (4 Burr. 2482. 6 T. R. 526. 7 ib. 420;) or upon giving a fresh security which 
afterwards becomes ineffectual, (1 T. R. 557;) the execution being considered quoad the 
defendant as a satisfaction of the debt. Hob. 59. But the plaintiff may take out exe- 
cution against other persons liable to the same debt or damages. Ib ; and see 5 Taunt. 
614. 1 Marsh. 250, S. C. If, however, the plaintiff consent to discharge the only one of 
several defendants taken on a joint capias, he cannot afterwards retake either him or take 
anv of the other defendants. 6 T. R. 525. — Chitty. 

• The statute mentioned in the text is that which is commonly known by the appella- 
tion of the Lords' Act, from the circumstance of its originating in the upper house of 
parliament. By the 33 Geo. III. c. 5, made perpetual by 39 Geo. III. c. 50, the regula- 
tions of the former act are extended to debts amounting to 300/. And by other statutes, 
(see Tidd, 379,) persons in custody for contempt by the non-payment of money or coals 
ordered by courts of equity (49 Geo. III. c. 6) or common law, are declared within the 
provisions for the relief of prisoners in custody for debt only. But a defendant in a qui 
tarn action is not entitled to the benefit of the lords' act, (3 Burr. 1322. 1 Bia, R. 374?) 
nor a defendant in custody under a writ dc excommunicato capiendo for contumacy in not 
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Ii:iii<l. 'In* i !• ■Iiliif* fii:i\ . :i- u • .1 — ■ "I l»:ii.kpi|«f-v. > ■•»i|» 1 u». !• r |>jiii ••! frir.*- 
]Miri.i' >ii t>>: *• m 11 \ 1 .ii- ».ii 1 1 ■ !» i-i'-r ■ i.:ir^i i iti • \. ■ .it 1..1. l-r .m\ -i«-f -t u» l«-r 
I' hi/ :■• i.aki .1 >i«- <<\ • r\ .iii t -urn ii-it r •■! ;iti In* • I?. • :* !--r tin .r !■• in ?it. u 1.. •«• 
up. >n I.. . - .».-■. i i.ii* i« ■: ;•• tl.«- iik> '!.-« Ii.ir^'i- ••! I..- |» 1 »••!. • 

If .1 t . ■ ■/ ■;'■-' f ..■.:■. 11 1- *'|. 1 "il!. ;ili«l :i 1. ■•••-» i.,r. *■-.. i« rrt T!..»! 

t ht-rt • •!. . tl.i )■. ■iht'.Ii 1 1 1 . l \ • •.■ > • 11 T .1 }•!- «« .t^'.i «.»» Hit- Im:i. it .11 \ «•!■■ j ^«r, 
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- !••• Iji » 1." . 
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i. i>li<ir: \.i. .ir.- ii .11 ti.>- •iiiiiiiit r . .iii-i I % ttif ."• iif> I\" • !•". it 1* |.p.\ii«-l iUaI it,' -i i.-n 
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Chap. 26.] PKIVATE WRONGS. 416 

cause why the plaintiff should not have execution against them for his r+A-ij 
♦debt and damages : and on such writ, if they show no sufficient cause, ' 
or the defendant does not surrender himself on the day of the return, or of 
showing cause, (for afterwards is not sufficient,) the plaintiff may have judgment 
against the bail, and take out a writ of capias ad satisfaciendum, or other process 
of execution against them. 7 

2. The next species of execution is against the goods and chattels of the de- 
fendant, and is called a writ of fieri facias,(w) from the words in it where the 
frheritf is commanded, quod fieri faciat de bonis, that he cause to be made of the 
goods and chattels of the defendant the sum or debt recovered. 8 This lies as 
well against privileged persons, peers, &c. as other common persons; and against 
executors or administrators with regard to the goods of the deceased. The 
sheriff may not break open any outer doors,(x) to execute either this or the 
former writ, but must enter peaceably; and may then break open any inner 
door, belonging to the defendant, in order to take the goods.(y) And he may 
sell the goods and chattels (even an estate for years, which is the chattel 
real)(z) of the defendant, till he has raised enough to satisfy the judgment and 
costs:* first paying the landlord of the premises, upon which the goods are 
found, the arrears of rent then due, not exceeding one year's rent in the 
whole.(a) 10 If part only of the debt be levied on a fieri facias, the plaintiff may 
have a capias ad satisfaciendum for the residue.(6) !1 

3. A third species of execution is by writ of levari facias; which affects a 
man's goods and the profits of his lands, by commanding the sheriff to levy the 

(•) Append. No. III. 1 7. (•) 8 Rep. 171. 

(«) 5 Kep. 92. (•) t>tat. 8 Anne, c. 14. 

(V) Palm. 64. (»> 1 Roll. Abr. W4. Cro. Elix. 844. 

_ . 

T The undertaking of the bail does not subject them to execution against the body in 
the Common Pleas. — Ghitty. 

• If, upon a judgment in tort against two or more, execution be levied for the whole 
damages upon one only, (1 Camp. 343,) that one cannot recover a moiety against the 
other for his contribution ; but he may maintain an action for the moiety, if the original 
action were founded upon contract. 8 T. R. 186. See also 2 Camp. 452.—Chitty. 

•And, by a late statute, — viz., 43 Geo. III. c. 46, — to satisfy also the costs of the writ 
of execution, together with the sheriff's fees, poundage, Ac. But the statute does not 
extend to give the like costs, fees, poundages, Ac. to the defendant. But query whether 
"expenses of execution" include expenses of levying? Ramsey vs. Tuftnell, 9 J. B. 
Moore, 425. — Cuitty. 

10 The statute enacts that such payment shall be made out of the proceeds, provided 
the sheriff have notice of the landlord's claim at any time while the goods or the pro- 
ceeds remain in his hands. See Arnitt vs. Garnett, 3B.&A. 440. In this case the goods 
had been removed from the premises previously to the notice. And where the sheriff 
takes corn in the blade under a fi. fa., and sells it before the rent is due, he is not liable 
to account to the landlord for rent accruing subsequent to the levy and sale, although 
he have given notice, and though the corn be not removed from the premises until 
long afterwards. Gwilliam vs. Barker, 1 Price, 274. And where the sheriff knows the 
fact of the arrear of rent, no other specific notice is needful to bind him, (Andrews vs. 
Dixon, 3 B. k A. 645 ;) and, semble, he need not set about finding out what rent is due. 
Smith vs. Russel, 3 Taunt. 400. And the sheriff is bound only as to the rent actually 
due at the time of the taking, and not such rent as shall have accrued due whilst he is 
in possession. Hoskins vs. Knight, and Bassett vs. Same, 1 M. & S. 245. — Chitty. 

"By stat. 1 & 2 Vict. c. 1 10, s. 12, the effect of a writ of fieri facias is also much 
extended. The sheriff may now seize and take any money or bank-notes, cheques, bill* 
of exchange, promissory-notes, bonds, specialties, or other securities for money belonging 
to the person against whose effects such fieri facias is sued out, and may pay the money 
or bank-notos to the execution-creditor, and sue for the amount secured by the bills of 
exchange and other securities. The same statute, extended by stat. 3 & 4 Vict. c. 82, it 
may here be mentioned, provided a means by which stock in the [ublic funds and stock 
or shares in public companies, standing in the name of the debtor of any person in trust 
for him, or in which the debtor has an interest, whether in possession, reversion, or* 
remainder, vested or contingent, may be charged with the payment of the amount for 
which judgment shall have been recovered. Such stock or shares may be charged by 
order of a judge, which order may be made in the first instance ex parte, and, on notice 
to the bank or company, shall operate as a distringas. — Stewart. 
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|il:r.iif i:!"* ilrl«l "ii tin- Lniii* ami lT imh I** ••!" llu* •ttt«-inl:irir ; n ln-n-1-v llir •hrr.tf 

in.i\ -- ./■ .i.i !..- ^ (•>. an I r> ••-.%•' tin- niil* ami jin-h!* • •! I,.i lamlv ti.l •at.*. 

,.. . I.i< I ."ii )■• iti.i'lf I., t In | 1. until! •■ l.illit ii*i "i« in«w iu:nli- ft tl.i« mril . 

* Hi.- !fii...i\ l.\ •■■:■'. wli«li taki ■» !••.-*■— »iii|i of tin- ian-1* tlnl!*-* i»t«. 
Im-ih^ i ;i :ji it lift i (•:!•• (ual Itut i*t lln*» ■»|*r« ii ■» i- a writ •»! rxiiutmh |>r**|>v r 

• •in\ t h-».a*»i ■■ * ; ul.nK i- jjuni whi'ii tlti- «)n nil. ii|Ht|i a ( ••miiitiii w nl ••! 

• ■\i i ij! ..■:■ -in -l. 1 1 I urn* lh.it tin- li'li 'iiil ant n* a l<* m In t •! i :• rk. m-t I. at it»jj ui • 
la\ !• « In tlii- i .!-• a u i .» ^i-t - Si tlit- li-ln'ji ••( I tit- tlmi «-«•••. in the i.alurr • I 
ml i /' ••! ,".■• i*i . v ' lnli-\\ tin* iii lit :iii<l ilamaji' •/* '••".•«'•• i"i.i«fi n. wlmli 
art- !••■• (•• !••■ l.'U- In-! l-\ la\ liaml* . ami llnriu|«'ii th«- l-i*»h«-|i Mini* n.t a 

*■!'•• ■' ■' i "I til-' pM'll!* "1 tin* • li'l'k « i'i |;t tit f, il.Di (<•! l<» ||i«* rlmni.- 

•aai-i- it- t Hi • I ti.l- "•aim* ami \k\\ tin in (•• tin- j-iamtirl. nil I lit- lull *ui:i t<* 

ra.»i«i 

I 1 i.i ■ fiuirtli -|m-i n * ui" i-\«'t-uliiin i* h\ tin* w nt nl $1, .j,t ; w|n« ii i* a jihIh tal 
\*t;! ^•■■■•ii l«\ tin- •tatuli- Wi-tm J, lit K«lw I »• I**, ntlu-r ujn.Ii a jU'i^iiif x.l 
fur a -i- M. <«r 'i.iin.i^' -. «t ujh.ii tin- tmlritiirr • ■! a n i ••^'ni/.ai.i •■ taki n iu t:.c 

kii-;: - ■ ■■url IU th inim-n law a man i-miM t-nlv haw *at:-»lai ti-»n ••! «;••>-••. 

t'liiittt !». an<| tin- |irr«M-M |-r«-tit*» nl" lainU, h\ tin* two laM iinnti«»n««J nr:l« -I 
jl,r, r. /..;». i.r /•! -in _M--i.m ; l-ul iml tin- | m. ■.■.•■•»* i«»n nt tin- l.iini* tin iu«m i". • ■* . 
mltn Ii \\a*» a natural •■• >n-«-«|iifii«-«- nt tin- Ii-imIuI j-nm i|-li-*, w)n< h |.r--l.»lit«-*J u.r 
alnnaf i-'ii. an-i «»t i « mr-*- t In- ••m unil-i-niii;. «-t tin' ti» ! m itli tin- thl-i* .»» thr i-m r.« r 
Ami. w hrh t In' rrMm linn «»l aJi«-n:it i*>n l-v^an I** ut-ar :ih:iv, tin* ruhiM^iit i. r 
htiii i ••iiriiim il . ami mi - n-lit--r r*-ul-i takr t l.r |m---**1"-Ii n| laml*. hut t.ni\ Inv 
tin- ;T"Uiii^ pr-'tit* *" tliat.il tin* t|i'li'iitlaiit ;ilnin '1 lr.- lai.'i*. tia' |'iaiM:f m i« 
nu-tr.i ..! Li* rt-tii«-l\ Tin- •taliili- tin i» t-r» ^rai.t* *1 tli.» w nt. i-al.t •! an «.• , '. 

Iin au*t- it i* in (I li«Mt •■ tir *lit ti..n t.| tin- |>!:i;iiti:T w In-tLt-r In- » lil »*if "-1 
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a former part of these commentaries.^) We there observed that till this 
statute, by the antient common law, lanas were not liable to be charged with, 
or seised for, debts ; because by these means the connection between lord and 
tenant might be destroyed, fraudulent alienations might be made, and the 
services be transferred to be performed by a stranger ; provided the tenant in- 
curred a large debt, sufficient to cover the land. And therefore, even by this 
statute, only one half was, and now is, subject to execution; that out of the 
remainder sufficient might be left for the lord to distrain upon for his services. 
And upon the same feodal principle, copyhold lands are at this day not liable 
to be taken in execution upon a judgment.(i) 14 But, in case of a debt to the 
king, it appears by magna carta, c. 8, that it was allowed by the common law 
for him to take possession of the lands till the debt was paid. For he, being 
the grand superior and ultimate proprietor of all landed estates, might seise the 
lands into his own hands, if any thing was owing from the vassal; and could 
not be said to be defrauded of his services, when the ouster of the. vassal pro- 
ceeded from his own command. This execution, or seising of lands by elegit, is 
of so high a nature, that after it the body of the defendant cannot be taken : 
but if execution can only be had of the goods, because there are no lands, and 
such goods are not sufficient to pay the debt, a capias ad satisfaciendum may 
then be had after the elegit ; for such elegit is in this case no more in effect than 
a fieri facias.(j) So that body and goods may be taken in execution, or land 
and goods; but not body and land too, upon any judgment between subject and 
subject in the course of the common law. But, 

6. Upon some prosecutions given by statute ; as in the case of recognizances 
or debts acknowledged on statutes merchant, or *statutes staple, (pur- r+Aoti 
suant to the statutes 13 Edw. I. de mercatoribus, and 27 Edw. III. c. 9 ;) *- - 
upon forfeiture of these, the body, lands, and goods may all be taken at once in 
execution to compel the payment of the debt. The process hereon is usually 
called an extent]* or extendi facias, because the sheriff is to cause the lands, &c. 
to be appraised to their full extended value before ho delivers them to the 
plaintiff, that it may be certainly known how soon the debt will be satisfied. (*) 
And by statute 33 Hen. VIII. c. 39, all obligations made to the king shall have 
the same force and of consequence the same remedy to recover them as a 
statute staple ; though, indeed, before this statute the king was entitled to sue 
out execution against the body, lands, and goods of his accountant or debtor. (?) 

(») Book It. ch. 10. (*) P. N. B. 13L 

(<) 1 Roll. Abr. 888. (<> 3 Hep. VL 

(/) Hob. 58. 

14 By the statute 1 &> 2 Vict. c. 110, a great alteration has been made in the law in this 
respect. By s. 11, the sheriff is empowered to deliver unto the judgment-creditor all 
lands, tenements, and hereditaments, including those of copyhold or customary tenure, 
which the person against whom execution is so sued out, or any person in trust for him, 
shall have been seised or possessed of at the time of entering up the judgment, or over 
which the judgment-debtor at the time has, or at any time afterwards shall have, a 
disposing power capable of being exercised for his own benefit. — Stewart. 

"The writ in aid was formerly grossly abused; the king's name often became an 
engine of great fraud or oppression, — to remedy which stat. 57 Geo. III. c. 117 was passed. 
The abuse to which I have adverted was this : not only any person indebted or likely to 
be indebted to the crown on specialty or record, but any one so indebted in part, or by 
simple contract only, might obtain the extent in aid to be issued in his favour. The 
instant that the writ issued, all the property of the debtor became liable to the extent 
at the suit of the crown ; and thus his creditors were deprived of participation in such 
property, the whole perhaps being absorbed by the alleged crown-debtor. But the 
statute mentioned above limits the issuing of this writ to cases where a debt shall be 
actually due to and previously demanded on the part of the crown. Before the statute, 
it was sufficient that the party suggested the existence of the debt to entitle him to sue 
out the writ and to the money levied thereon ; but now the writ cannot be issued unless 
the sum actually due to his majesty be stated and specified in the fiat endorsed thereon ; 
and, when levied, the sheriff is to pay the amount over to his majesty's use. Any over- 
plus is to be paid into court, subject to its disposition on summary application. The 
expectation of preference formerly capable of being realized is by the statute, therefore, 
in a great degree defeated. — Chitty. 
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A IP I lii** 'lil-t »li:ili. iii -um.; »-tit »'\> • ii» i«iTi, U- |m !■ rr««l In tl.at • •! &h\ •■tl.tr 
iTi^lil'ir m(i" li.iiii h"! "J'i.iu.«'l i ,'i^iiM lit K inn tin- L i ii u: « "iiiim m « • ! !• • 
mill '<•• 1 in- kiiij'« pnl^im lit ai-n al!i»l- n.i i.u.-l- w In* li I hi- kiln»i «!• l-l*«r 
hutli ill nr iaflt'f tin- t.i ! * •iiti'.u (tiij hi- •!• l-t. <-r u Iih li ai.v -•! hi- *>ffi* •■!■»* 

llll'lltmhi •! Mi lli« -la'Uli l.i |'..l/. i I h.lth at nr .lltiT till' tlllH- "I III" rlitt r:fl^ 

«Mi tin- "tin •- . -«» that, il *!!• I- • llii • r ••! tlii- • ft.u ri .tin n- t-.r ;i \aluahlr • «.n-..|. r- 
a thih. (In- .am I -hail I i- la l>ii- In tin- kllt^ • ill l-t • \ i I. Mi tii Laii-l- «-t a '■ ft- 1 /. *- 

|iun ha-T . tifiijli tin <ii i>t ilui' in ti.i- k 1 1. lt w.i- • "iitp.i' t»«l n\ tin- \iti>|>>r n.ar.v 
\i*ai'» .itti i tin :i..i M.iii-'ii :i \\ lii-ri-a*. jii'l^iiH 'it l>ituifii •iiI-ii-i t ami ■.;' i«t 
rvlsifr'l. • \* ii at • mi.iiM-t. mm, n>i tu it )•• r l«:i» k f i.aii li.«- fir-I <la\ «-t C i.«- !• -ii. u 
\%hnh ll.i \ wiiv n • i\ . ii -I. ;n r<"»|H i t "I tin- iami- "t tin- ».• i-i.-r. aii-1 >|. 1 m 1 

liimi li.- x i- ami • ii.it !• i- hut Ifin tiit- -Lilt- . -i ti,.- w r.i nt • \. • u'i.<n . a»»-i i. -« . 

l»\ tin- -l.iluti >•: Ir.Mlv .'.• < ;ir 11 i ... tin jn-l^ni-Mit -Iiau n ■■■ i-:mi tin- ui.i ;a 
lii. haml- n| a '■ -. / ' r- !. |niri ha— -r. I - < 1 1 • -i.lv ti-uu tin «la\ «•! »• tua.iv 
-jj'ulij' tin' ».thii- , uii.iit i«t iliri'i ti->i i\ tin- -tat-lti- t" I*- |ii.m 1ii.i;!\ • u- 
trml mi tin- iii"i«i. m-r -iiail tin- writ n| i-\i • nt i--n l-.n-l tin- ^-••■*t« in tl.** 
haml- i-i a -traii^'- r «-r (In- |mri I.-i-t, ■■ hut mix f i • -in tin- :u tual «|. ;.Mr\ I 
tlii-unt |.> tin- -in nt! nr ••tiitr ntln i-r. u Im i- t i.i t< t««t»- <>i.i, ri ■ ! in «-n«inr»«- ..a 
tin* l>a- k ••: it tin .Lit n| |.i« iii i i\ ii,^ tin- -aim- 

Tin »!■ art' ti.i- iintm»l- whit h tin* Ian • >! Kn.'j.tml ha* |m >iiaffi-ii nut f.ir thr •-%■•- 
rtitinii i-t jifijiiti i»l* ami u In-ii tin* plaint. t! - «l« ii.ai.-i i- -aM-tir-l. iitlnT \-\ tl •• 
vnluiitar\ yu\ iin'iit ni tin- ■!« («'i-iaiit nr i*\ ti.i- i -niii|>u:-i-r\ |-r«M i— » nr «.tli«r« •• . 
r«ati»lai ' ■ .| t nti.iit t-» In- i ulin-i «-ii ti.i- n-.-r-i. ti.at tin- -!• I»ii<laiit mu\ r.-t ♦-* 
lialm- t" l'i> lii-ri att« r liara*-M«i a m< «-h-l 1 1 m* •>!• tin- »aii.«> u* • «'«n.t lii.' a, 
t)n-»*t- \im:» nt i'M-i ill . -n in n — t In- -Uf'I mil w.'liiu a \ i ar ati'l a 'ta\ alt* r t:.r 
Jtnii*in« tit i- i-nii-ii'l, ntlii-rw !-•' tin- i niiit i ..i,i 1 1 j • I « -. y.nni.j r.i.-.r tiiat tiif iu i j- 
lin-iit i- -at. -lift an-! i-\liint . \i-I. Iinui-\^r. il wili -jiiiiil a writ ••! •.-•»•' t. ;-.■•. 

ill |»iir-.i..n I -taluli' W'-lm J. \'.\ K«lw I i |.». fur tin* •li'li-ii'laiil !«• •) -•w 

rauti- w l.\ tin- ju-U'iin. ht *>iiniili| imt U- |ia i\i 1. aii-1 <'\niifi..n lia<i a^aii»*t ki.ta . 
tu uIih I, tin- i]iliiiil:iiit ina\ |>li-ai| -iji Ii tnatti r :»•» In- lia-* t-» all« „'i' in nrt« r 
tu nhiiu uii\ jirn. . h« «.| iMiutmii -Imiiiii tint ii- i-*i;i -I . nr tin* f-ian.lilT n av 
Ml ill l«nii _: an ai!:>>h "I «i«l-t. t-niiiMt «j «»li tin- < i > ■ 1 1 1 1 .• 1 1 1 j ■ i • I jlin'iit. H Im ii via* t. 1 .* 
nlii\ fiii-'h'-l .-I li-\i\al alln\\i>l l-V tin- < ••rulin-li iau ;. u 

In ti..- l;iaiiii«r ar» tin- -•-\t-ral n hn -In- ■•iit-n \y tin- Kliijic-h law fnr aii •*■■■«• 
o| injii! .• -. * .! i.« r 1 1 ai "\ jM-i -nj.al. ailinirii<*t< ii >1 l>\ Tin ■>•■•* i-ral imirt** ••! ;u-! • • 

an! tin.: ]•»)-•• t\i ■ lii- ■ ■■•• In lli ir-i- ti • n |..?i- .-t tin j-ri-M-tit U»>k » •* 

ha\i. tr-'. ii. 'I • -i.-i-Ii !• -I tin ■ iia'i.r, . f i . n.« •!:•■-. 1 \ tin- tin n- a« t ••{ t'«- 

|Kirlii-.>' Tin »-■ nj.t :a?:"ii ■■! law . w it i.« •i' ai \ •"..! ill ■ ».iirT- Wr La\ • i . \*, 
taki ii ,1 i* ••» -I ii im .In ** l>\ -ait • >r a* 1 1- iii n. • ■•• *rt- , aii-1 tin-niii lia\t* f - * 
t4-tn|N.i'« -l lii-l. f.i- i.afuri- ami «|fi n-*« n| i.«urt-. iti-tituti-i t«-r I in* r* in •* ■ i 
iiijurii- ;ii ^'itn-iai. an-1 tin-n ha\ v -ln»un in u iuT j.art;«tilar i-nurt** a|*|*!'iat- -n 
inu-t I-.- in.i-li- I -r tin- ri -Ir.— n!' iiartH nlar iii'Mr:--. nr tin- i|in tr;tn- n| jur.»-I 

• ■•iii t:-h- .ml "• ^in/ain . \\ •• atti ruar<l- j.r !• <1 t«. ■ --h-blrr thr iiat-.*^ 

""' aii-l -i;-ti ■{!■;. t,- -n <-I wn-li^'i ah-i ihitirn - utlntui^' rvi-rv •|-4*i-ii'H nl j« r- 
(Minai ai. I i * ai n^i.t -. \\ iJli tin- ri *|- • 1 1\ « ii tin •!» - i\ -int. w ltn h tin- law H tr.#» 
lainl lia- arf'-nii t I-r . \»r\ |h — ■ t - ■•- injur\ Ainl. la-tlv. Wr liavr i|i<«iuc^«t ar.! 
jmiiiti-1'Ul tin- iin'iH'-l ai.-t j-t «'^r« -- «-r i.htan. n^ tin ii n-iin^ii- m tin* c»*.rl* 

• •I" ju«*t|i •■ J-r-M ••f.l.nn In. in tii. f;r-f ^rin-ral i ••m|ila:lit nr -■ri./in.if •• nt. thn^u^h 

all tin- ■t.i.v« ••! f-r - ... t ihjhI tin' <li -ft-inlaiit ■> :i|i|n -arati- •' ; ami i.f yh.i i »;. 

i»r tnrtna! .iiU-^:it:nii ->ti tl,. ..i..- -».!•.. ami i xm-i .-r <li tnal **\\ tin- nllirr . *a:!htl.<> 
(*Xaiiiiiia:."h nt ti.i \.ii.-i.*.\ • t -I'll i niiipiaint -*r r\i u-*-. u|n»h tirmurrrr ; or li.* 
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truth of the facts alleged and denied, upon issue joined, and its several trials; to 
the judgment or sentence of the law, with respect to the nature and amount of 
the redress to be specifically given : till, after considering the suspension of that 
judgment by writs in the nature of appeals, we have arrived at its final execu- 
tion; which puts the party in specific possession of his right by the intervention 
of ministerial officers, or else gives him an ample satisfaction, either by equiva- 
lent damages, or by the confinement of his body who is guilty of the injury 
complained of. 

This care and circumspection in the law, — in providing that no man's right 
shall be affected by any legal proceeding without giving him previous notice, 
and yet that the debtor shall not by receiving such notice take occasion to escape 
from justice ; in requiring that every complaint be accurately and precisely ascer- 
tained in writing, and be as pointedly and exactly answered ; in clearly stating 
the question either of law or of fact; in deliberately resolving the former after 
full argumentative discussion, and indisputably fixing the latter by a diligent 
and impartial trial ; in correcting such errors as may have arisen in either of 
those modes of decision, from accident, mistake, or surprise ; and in finally en- 
forcing the judgment, when nothing can be alleged to impeach it ; — this anxiety 
to maintain and restore to every individual the enjoyment of his civil rights, 
without intrenching upon those of any other individual in the nation, r*4oq 
this parental solicitude *which pervades our whole legal constitution, is ^ 
the genuine offspring of that spirit of equal liberty which is the singular felicity 
of Englishmen. At the same time it must be owned to have given a handle, in 
some degree, to those complaints of delay in the practice of the law, which are 
not wholly without foundation, but are greatly exaggerated beyond the truth. 
There may be, it is true, in this, as in all other departments of knowledge, a few 
unworthy professors ; who study the science of chicane and sophistry rather 
than of truth and justice; and who, to gratify the spleen, the dishonesty and 
wilfulness of their clients, may endeavour to screen the guilty, by an unwar- 
rantable use of those means which were intended to protect the innocent. But 
the frequent disappointments, and the constant discountenance, that they meet 
with in the courts of justice, have confined these men (to the honour of this 
age be it spoken) both in number and reputation to indeed a very despicable 
com pa 68. 

Yet some delays there certainly are, and must unavoidably be, in the conduct 
of a suit, however desirous the parties and their agents may be to come to a 
speedy determination. These arise from the same original causes as were men- 
tioned in examining a former complaint -,{q) from liberty, property, civility, com- 
merce, and an extent of populous territory: which, whenever we are willing to 
exchange for tyranny, poverty, barbarism, idleness, and a barren desert, we may 
then enjoy the same despatch of causes that is so highly extolled in some 
foreign countries. But common sense and a little experience will convince us, 
that more time and circumspection are requisite in causes where the suitors 
have valuable and permanent rights to lose, than where their property is trivial 
and precarious, and what the law gives them to-day may be seized by their 
prince to-morrow. In Turkey, says Montesquieu,(r) where little regard is shown 
to the lives or fortunes of the subject, all causes are quickly decided : the basha, 
on a summary hearing, orders which party he pleases to be bastinadoed, and 
then sends them about their business. But in *free states the trouble, r*±oA 
expense, and delays of judicial proceedings are the price that every sub- ^ 
ject pays for his liberty : and in all governments, he adds, the formalities of law 
increase, in proportion to the value which is set on the honour, the fortune, the 
liberty and life of the subject. 

From these principles it might reasonably follow, that the English courts 
should be more subject to delays than those of other nations ; as they set a 
greater value on life, on liberty, and on property. But it is our peculiar felicity 
to enjoy the advantage, and yet to be exempted from a proportionable share of 
the burden. For the course of the civil law, to which most other nations con- 

(ff) 8m pa«e 327. f) 8p. L. b. % c 2. 
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form tln»ir praetiec, i» iimrli more tedioua than mini; for proof of which I need 
only appeal to the suitor* of tho«c court* in Kn eland, where the practice of the 
Itoman law i*» allowed in ii^ lull extent. Ami |u»rlimlarly in Krinrr, not «4ilj 
our Forte»eue » ■ itiru»e« .on tn« own knowledjjei their court* oi m<»l unex- 
ampled delay* in adtiiiiii«f«-r)ii£ juMice; hut even a wnti-rol their uvn f . La* 
not M-rupl«*d to tcMity. thut there were in hi*» time more cau-H-s then* depending 
than iri ull Kuni|K* hrnide*. and some of them a hundred year* ol«|. liut ■ not to 
enlarge mi the prodt^ioii* improvement* which have l»een made in the celerity 
of ju»ti«'« a by the diMi«c of real action*, hy the statutes of amendment anil jeo- 
fail**,) u ami l»y other more imidcrii retaliation*, whirh it now might lie indelicate 
to rcmcmUr. hut which |Ni«ti*rity will never f«»rici a t • the time ami attendance 
afforded hv the jud^r* in our Kiii?Iish courts an* also greater than thi**e of 
many other countries. In tin* Roman calemlar there were in the whole year 
but tweiit\ -eight judicial nr tnvcrhial to day* allowed to the pnetor for deciding 
ctUM'N u i . wL'h'UN, with us, one-fourth of the year i« term-time, in whieh three 
court* c oimtaiitly nit for the despatch of mat tern of law ; l»esi«!c* the Tery « lose 
•i'>' 1 ut'endam-e of the court of chancery lor determining "nulla in equity, 

""'J an«l the iimuerouH courts of assise an<! ai*i prtus that nit in vacation for 
the trial of matter** of fact. Indeed, there is no other country in the known 
world, that hath an institution mi coiunnslioua ami no adapted to the daamtcn 
of causes, a* our trial hy jury in thorn* court* tor the decision of facta; in no 
other nation under heaven ihw* justice make her progress twice in each year 
into almost every iwrt of the kingdom, to decide u|N>n the spot by the Twice v€ 
the |M*oti|e themselves the dispute* of the remotest provinces. 

And here thin part of our commentaries, whieh regularly treat* only of re- 
drcs* at the common law, would naturally draw to a conclusion. Bat. aa the 

Crocccdings in the court* of equity an* very different from thoae at cotnnion 
iw. and at those court** an* of a very general and extensive jurisdiction, it m 
in Mime measure a branch of the task 1 have undertaken, to give the atadent 
aomc general idea of the form*) of practice adopted hy those court*. Theaa will 
therefore l*e the subject of the ensuing chapter 



rilAITKR XXVIII 

OF I'lltM'KKhlXfJS IX TIIK OrMRTS OF KQI'ITV. 

•4°f 1 *I*n r,, »K *"«• «-nter on the pro|H»scd subject of the ensuing chapter, 
ml * vie. the nature ami method of proceedings in the court* of equity.it 
will U* iin»|NT to recollect the observations whieh were made in the beginning 
of tin** Um.Ui.i on the prim-ipal tribunals of that kind. acknowledged by the 
constitution of Kn gland : and to premise a few remarks upon those particular 
cause*, wherein any ^i them claims and exercise* a sole jurisdiction, distinct 
from and exclusive of the other. 1 

■ •■ /• /-••< // . '.\ -• i*»»rwt-» «aM Am SmS) Si f**a»» tm^ |S«ats 

t i.ur 4* * pUi : k t c U'* /rt • •»***. *s **»s «*■»« ojjs km. am. 

- *«* |-«* * . • *r»t»-» >4 is* Imwm, |ict 



1 That thf ttiiirfa *»f •■«jint\ an. I murl* <>f U«r art* n«>t «»|.j-*mh| to each other, and olUn 
eonrur !fi tin- ftrn ;•«* .f thi-ir |--«sr«. t*i |»r>»tti*'t** tl •• t-ti-U «»f «uh»tantial justie^. m t>4 
now «ii«|.iit^l It i* •ahI tint ruitr.T* «-f fn«-t •h«>iiM U* h*ft to rourU of lasr sw th* W- 
ei*iMii itj m jtir\. 1 l!i<l M 's.t\ • I'.irl i »r '».■ ati-1 i*»iit-« an* oftVntimea fh'rerfed fw thai 
purj-^-. yt ' llifft* i- n-i d«-uM. ' *i\« l«»ni KM«»u. "that armeding to the rnoafrtvatr^i 
of t)ii*o>urt it rua> takt* u|«»n it -•■If* thf •!•*» i«i*>n *»( +\**r\ fart fail in wswe Bpoa ta*s re> 
eonl." And *.m:u. "Tin* i-*>iirt K.k* u n^lit t<> )-< ••\*-n- 1 ««<«| n-nr t#*nd^fly ann spanap*<« » 
of dev'iilin,; mi'Ii >ut i*-ut** " •• \rm !•••* Th>- /» ri. ral rule i« that a eourt of ««|Vit« w\0 
tie**fr r\t-f !■!••■ iiin-li< ti«»n mit i riin:ii d pr«- ••• -i.i.ir* Y«t m a t^ae wherv the |4aiaiiaV 

indi«"ff-d drfi-ii<| oit'« air«-nt at th •->>m* nli r<- tin* pi iinlitfi themselves wees jwl^ssv 

for a hrsaeh of the |»eace 9 lord Uar«l«ii'ke madi* an order to I ■ - 

S9t 



Digitized by 



Google 



Chap. 27.] PRIVATE WRONGS. 426 

I have already^) attempted to trace (though very concisely) the history, rise, 
and' progress of the extraordinary court, or court of equity, in chancery. The 
same jurisdiction is exercised, and the same system of redress pursued, in the 

(») Pag* 50, Ac 

after hearing of the cause and further order ; and where a bill is brought to quiet pos- 
session, if the plaintiff afterwards prefer an indictment for forcible entry, this court will 
stop the proceedings upon such indictment. 2 Atk. 302. The court of chancery has no 
jurisdiction to prevent a crime, except in the protection of infants. Therefore it is said 
that the publication of a libel cannot be restrained. 2 Swan. 413. Nor will the court 
compel a discovery in aid of criminal proceedings. 2 Ves. 398. The court of chancery 
has a concurrent jurisdiction with the admiralty, (Gilb. Eq. Rep. 228,) and may repeal 
letters of reprisal after a peace, though there is a clause in the patent that no treaty of 
peace shall prejudice it. 1 Vern. 54. So equity may relieve after verdict in King's Bench 
or Common Pleas, and even grant a perpetual injunction after five trials at law on the 
same point, and verdicts the same way ; but equity is very tender in the exercise of this 
power. 2 P. W. 425. 10 Mod. 1. And a court of equity will not review the orders of 
the Exchequer as a court of revenue; nor interfere where that court, as a court of 
revenue, is competent to decide the subject-matter. 3 Ridgw. P. C. 80. 

Matters arising out of England. — A question concerning the right and title to the Isle of 
Man may be determined in a court of chancery. 1 Ves. 202. Where the defendant is 
in England, though the cause of suit arose in the plantations, if the bill be brought here, 
the court agens in personam may, by compulsion of the person, force him to do justice ; for 
the jurisdiction of the chancellor is not ousted, (3 Atk. 589. See 1 Jac. & W. 27 ;) and 
this although in general all questions respecting real estates belong to the country where 
they are situate. Elliott vs. Lord Minto, 6 Mod. 16. 

1st. It is assistant to the common law by removing legal impediments to a fair decision 
of a question depending in those courts ; as preventing the setting up of outstanding 
terms, &c. 5 Mad. 428. 2 J. & W. 391. 

2d. It acts concurrently with the common law by compelling a discovery which may 
enable those courts to decide according to the real facts and justice of the case; as where 
the discovery is to ascertain whether the defendant did not promise to marry, (Forrest, 
Rep. 42;) or to disprove the defendant's plea, that he had made no promise within six 
years, and to compel him to state whether he has not promised within that time, (5 Mad. 
331;) but he has a right to protect himself in equity by the statute of limitations from 
a discovery as to the original constitution of the debt, or whether it has since been paid. 
5 Mad. 331. So he may be required to disclose whether he is an alien or not, (2 Ves. 
Sen. 287, 494 ;) but where a discovery would subject a party to penalty or forfeiture it it 
not to be obtained, (1 Ves. 56. 2 Ch. Rep. 68. 2 Atk. 392. 2 Ves. 265. 1 Eq. Abr. 131, 
p. 10;) except in cases under the stock-jobbing act, (7 Geo. II. c. 8, s. 1, 2 Marsh. Rep. 
125,) and some other particular provisions. Nor will the court compel a discovery in aid 
of criminal proceedings. 2 Ves. 398. Vide Mitf. PI. 150. It exercises concurrent 
jurisdiction in perpetuating testimony in danger of being lost before it can be used ; by 
preserving property during litigation; by counteracting fraudulent judgments; by set* 
ting bounds to oppressive litigation ; and in cases of fraud, accident, mistake, account, 
partition, and dower. 

3d. It claims exclusive jurisdiction in matters of trust and confidence, and whenever, upon 
the principles of universal justice, the interference of a court of judicature is necessary 
to prevent a wrong, and the positive law is silent. 1 Fonb. Eq. p. 9, n. (f.) 

The matters over which the court of chancery maintains an equitable jurisdiction havo 
been arranged in the following alphabetical order; and, as this analysis has the recom- 
mendation of practical utility, we shall proceed to embody the principal rules and de- 
cisions under each head respectively. 

1st. Accident and Mistake. 

2d. Account. 

3d. FaAUD. 

4th Infants. 

5th. Specific Performance of Agreements. 

6th. Trusts. 

1st. Accident and Mistake. — By accident is meant, where a case is distinguished from 
others of the like nature by unusual circumstances ; for the court of chancery cannot 
control the maxims of the common law, because of general inconvenience; but only 
where the observation of a rule is attended with some unusual and particular inconve- 
nience. 10 Mod. 1. 

1. Bonds, dec. — Equity will relieve against the loss of deeds (3 V. & B. 54) or bonds, (5 
Ves. 235. 6 Ves. 81.',) but not if the bond be voluntary. 1 Ch. Ca. 77. It will also set 
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1. Upon the abolition of the court of wards, the care, which the crown was 
bound to take as guardian of its infant tenants, was totally extinguished in every 
feodal view j but ^resulted to the king in his court of chancery, together r+Ao*T 
with the general protection(c) of all other infants in the kingdom. When *- 

(•) F. N. B. 27. 

tnizance in the court of chancery. For the details under this head, see 1 book, ch. xvii. 
and notes. 

5thly. Injunctions. — In a modern work the subject of injunctions is considered under 
the head of fraud, (see 1 Mad. Ch. 125 ;) but it seems to deserve a distinct consideration. 
An injunction is a method by which the court of chancery interferes to prevent the com- 
mission of fraud and mischief. The exercise of this authority may be obtained, — 1st. To 
stay proceedings in other courts. 2d. To restrain infringements of patent. 3d. To stay 
waste. 4th. To preserve copyright. 5th. To restrain negotiation of bills, &c. or the 
transfer of stock. 6th. To prevent nuisances, and in most cases where the rights of 
others are invaded and the remedy by action at law is too remote to prevent increasing 
damage. See 1 Mad. Ch. 157 to 165. An injunction to stay proceedings at law does not 
extend to a distress for rent, (1 Jac. & W. 392 ;) nor has equity any jurisdiction to stop 
goods in transitu in any case; nor will the court restrain the sailing of a vessel for such 
purpose by injunction. 2 Jac. & W. 349. 

6thly. Bills of Peace, which form an essential check on litigation. 1 Bro. P. C. 266. 2 
Bro. P. C. 217. Bunb. 158. 1 P. Wms. 671. Prec. Cha. 262. 1 Stra. 404. For this purpose 
a perpetual injunction will be granted. See 10 Mod. 1. 1 Bro. P. C. 268. This bill 
cannot hold in disputes between two persons only. 2 Atk. 483, 391. 4 Bro. C. C. 157. 
Vin. tit. Ch. 425, pi. 35. 3 P. Wms. 156. 

7thly. Bill of Interpleader will lie to prevent fraud or injustice, where two or more parties 
claim adversely to each other, from nim in possession ; otherwise it will not lie, (1 Mer. 
405;) for in such case it is necessary the two claimants should settle their rights before 
the person holding possession be required to give up to either. 2 Ves. Jr. 310. Mitf. PL 
39. 1 Mad. Ch. 173. And, on the same principle, 

8th ly. Bills or Writs of Certiorari, to remove a cause from an inferior or incompetent 
jurisdiction. 

9thly. Bills to perpetuate testimony in danger of being lost before the right can be ascer- 
tained. 

lOthly. Bills to discover evidence in possession of defendant, whereof plaintiff would be 
otherwise wholly deprived, or of deeds, &c. in defendant's custody. 

llthly. Bills of Quia Timet, for the purpose of preventing a possible future injury, and 
thereby quieting men's minds and estates, &c. 1 Mad. Ch. 224. Newl. on Contr. 93, 
493. 

12thly. Bills for the delivering up of Deeds. — As where an instrument is void at common 
law, as being against the policy of the law, it belongs to the jurisdiction of equity to 
order it to be delivered up. 11 Ves. 535. In Mayor, Ac. of Colchester v*. Lowton, lord 
Eldon says, " My opinion has always been (differing from others) that a court of equity 
has jurisdiction and duty to order a void deed to be delivered up and placed with those 
whose property may be affected by it, if it remains in other hands." 1 Ves. & B. 244. 

13th. Bills for apportionment or contribution between persons standing in particular 
relations one to another. 5 Ves. 792. 2 Freem. 97. 

14th. For dower and partition. 

15th. To establish moduses. 

16th. Bills to marshal securities. 

17th. Bills to secure property in litigation in other courts. And 

18th and lastly. Bills to compel lords of manors to hold courts, or to admit copy- 
holders and bills to reverse erroneous judgments in copyhold courts. Vide 1 Madd. Un. 
242 to 253. 

4th. Infants. — The protection and care which the court of chancery exercises over 
infants have already been incidentally noticed. Vide 1 hook, chs. xvi. xvii. and notes. 

Wards of (hurt. — To make a child a ward of court, it is sufficient to file a bill ; and it is 
a contempt to marry a ward of court, though the infant's father be living. Ambl. 301. 
The court of chancery, representing the king as parens patriot, has jurisdiction to control 
the right of the father to the possession of his infant; but the court of King's Bench has 
not any portion of that delegated authority. The court of chancery will restrain the 
father from removing his child, or doing any act towards removing it, out of the juris- 
diction. So will the court refuse the possession of the child to its mother if she has 
withdrawn herself from her husband. 10 Ves. 52. Co. Litt. 89, (a.) n. 70. 2 Fonb. Tr. 
Eq. 224, n. (a.) 2 Bro. C. C. 499. 1 P. Wms. 705. 4 Bro. C. C. 101. 2 P. Wms. 102. The 
court retains its jurisdiction over the property of a ward of court after twenty-one, if it 
remains in court, and, if the ward marries, will order a proper settlement to be made, or 
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tlu-rvf»r«- a fatlnTi*" < hiM li:i*» rm ••(inr irtianluiii. tin- mini nf rhaiinrry ha* a 
rijjht !•► n|'|HHnt mir , uii'l Ip'fn ull |ir«M i-niui^* r«iali\v lhi-rvl<». ah a|>|**rai i.«-» 

In tin- li»ni»r «•! i< »r»i- '1 I nit lit «x« In -ijm-r i ;tn "u\\ *)•{••. mi a guaMian ji 

(thin, in iii.iit:i-i< tin* • |c|« mr ••! iht* iiilmit il a -uil !«•■ i •»miuf!ii't-«i a^aii««t I. . f i. . 
a |mMir mIihIi i- mi nit n! I" tin' jiiri-Mlu tioii <<l .\.t\ i-mirl ol ju*ti«t .* r„: 

• • r J.. »■•! ; l*>» !• T J •*-■ * 

r»l'»rin .in :iii|io|>: c ',!.!•>• lin- w ar»l i ••!.-• ii'» !•• tli>- •• :ti>rii< fit •-.(!. **r ;n i • «.r. «c 
lin*h i a < ••lulu. --.-ill • *».mi A **tu l-.. !i .» In raw t li«- hU»»«aH'i *>*i|;ri ti.r |f-|*p-i 

!•! tl..- hi!.- !*),•• i« 4 w.ir-l ••! ■ ••url. il -hall n«»t \ ■•■■* ul. l-ut li url «ili <l.riN t • »• i. i'.» 

wh«.|. ••( tttf |r-.|-r!v in •|i|i«li> n (•• !-• ■••ll|.--l -li thf wiff ami her « fin*li«-ri. *f. I th- 
a»*.» a m «■ Hill iml U* t-iiidl* •! t\tii !•• ti.f aitf.ir ••! iiif*-n-«l <tTtur<l timrthf u.AtT..\£* 
u \ « «» •■■• 

'•M. "»iiiiih I'riinKtiiMi nr A<.rti ■ in % m - - Tl.f jun««l.< I :• n i if thf i • Hir!« « f •-,•*. •. % .a 
lualtfi* «■! Ilti- kind. iIm-41/Ii ••rta.liU a* um ifiil a- llif i« :^li »if M«ar'l IV . >|. i r. •. 
ohfujii all uiiM'«i«liiitr iti'l uin.i'Mii at *|iiif »i Mirf "li thf |>arl <*t lt»f |.ul l;r till Hial.t »•-*.-» 
all* -ruani* "•>•■■■ I ICi I K- |« ./•». '.' il> 4*.:. I-tt. h I7J 

/•■•j ■• I Inn i-|<nt\ •ii?-t< • » .ijrn*fiin*iil« !"f i !*•• | un La»f «»f lan«l« nr th.n^» w : .- h 

fi'lalf !•• !i-altif» hilt li'il „.•• Il- Tdlh ll|i-f whn-h rt'lafi* tn |«-r««»lial • hAlTrl* a* \Lr •*.* 
n! >!>n k. • mil. lf|- A< in mii it • a*« ■• thf r*-iiifl\ i* at U« .. Atk. ..■*•.. N«wl • • r.'.f 

h; 

I hat wIih-Ii i« a^rf-l |.. If .|..ni- • « m • .|in'> i..|i»i.|.t»»I a« Alrt-a<l> ili»n*». '1 V W-r.i 
21XV aii<l liii-ri-fi'n* » lii'ii .i Im-kiii'l i-iHi-iiaii** "ii In* ni^rtia.'i' tii niak** a •• i:l« i..» :.: 
cliarp'il ii|«m In* l.inij-. u ikii It In- i* all*rwar*i* j n\ni!«*'l lr>>iii •*« •iti|*l«-t<naT t-% «u-i'i*-ia 
(Jialli tl»«- Ii.-.r -hill iii.ik> ».it **v f.<ii ••! ir t:h m.-i.t 'nit ••( tli«* i«t*f»-. U -^. 

/*. ■■ ./ •* In ,i;ri-i n»i-iil». Hiih |-naJl.f* |.ir lh«* l<r**ai li «'f tin in. it i« n»*«-*«kan ■ ■ 
ili>(ni^iii-h i In- r.i.ii ..I i |-i..iltv iiitfii'lfl »• a ■•■■linn !<>r a i 'iiiali-ral ■•• j»*« t fn»n. !!«•«# 

hIi.-m- li..- .^.iiir.M t ii-a-ii h.i« ; / ••>' ,i i". i ,-• • «!.:• h thf ]%.\rX\ i« !•• |>ai U|- n hit •»• r f 

nr ••mill in: iii>|i*iiM |sirf it nl.ir a* r In th«— latt.-r * a-«« •<*|iiii> aill n«»l murirm-.'t.t 
t«« | i. v i i -t (•• iiL-Ti .- I !»•• I. i mi •|ti.«ii.ifi. i>r !•• retrain th»« ii-**'\**ry ■•( •huna**^« »!trr 
tin-\ h.i\.' U.».m. .|lj.- . hi! in flu* t irilHT. Mht-r«* If plailili a| ]m-mrm that lL<* •{*•?.- 
|H-r!«*f tn in ■•■ nf that .it hi- th>- jr:ln.ir\ ••* j.-- t ••! tli*- a/r.-. ru.-nt. an«l tlir iria,:i 
llitt n<h-ii nit-r«-l> !•• •>|«-ratf .« a • ..li it.-ral M«t'urit\ fur it* l^ni*: •!••«»■, th<njfh at la» ti.- 
|<irt\ iiiii/ht maki' h> •■!•■• t:nii f.ili.r tti ■!•• f !■•» |<arti>u!.ir aft nr !•• \m\ tl.r |«-naiti a 
f^mrt ••! »i|iiit\ will ii"t |-nnit Imii tn fXiTi-iN' mii h ri^'hl. hut will rmn|^l h:m Ui j-t 
I'frin !).•■ •■! ;•• t -•! ll.i* a»;r« .in. nt. >•■«! I'oiitr. ♦ ip 17 i'lm«. a- tli«* |T:n« i|»> «h«-r»«c 
a «|-« if'n |«-r l<*i in ui* •• «i| a^ri^MiH-ut rt'Iatuiif !•• |-r-itiaU i« r«-fiiM<«l i« that thrrv .■ m 
omi|.l. t.- .i r« m.-h in l«- .■♦■!. uiHil al law. tliiTt-lnrt'. ah**r«* a |-artT »u«« ti^r^ii •« a 
in. -iii"! hi l*iiii ••• ,i.*f. :ii« ni. a iit«!«- mi iiKiruii-luiii ii>>! l*-.nj r./-*r , l** , l a* »ai.«l at .a« 
ai^*nri«>{ ••|ni'\ will ^m\ .• r»-li.-t . fi»r it|u;t\ mi!i> r* imi a ri^hi !•• \mf with* ait a r»tr>*»Si 
i. Atk ..-- .'•• • Hut il i« link Hh.r»-liM N-lmI n*m--«l* I* mail^iuate iir «irfM-tit«> l±*t 
imuim- ui i.|ii.i\ ini.rS r« ?• \'.-. !>•: Mp|uiI\ Will n-'t riifurrr an a#rwinrtit f < ta« 
trnifit-r .1 -t«k.>l<iVi« I'.l 1 ut it ha« U«-n h> M that a 1:11 will lir far l«>rf«««aaav • 

nf aim «ni«ii: t><r j.iir- h.i I l" -^ ■■run».iit-»|i« k v»h.-r.» it |>ra«« f-»r ihr ilriivrri o€ lk\m 

cf '-u* « Hhi. h ^i\. *Im- l« jai 1. 1 it- t<> *Iim k 1 >iiu a >fn. •'•'■* n . Ami it H<rmi th*« <^>«i*i 
will riin-r!ain a miiI |..r tin- •]*** .ti<* |- rlnrriiMin f «■! ait'iitrai'l fur thf* |ajrrha*»* f i <»**< 
'• Tii' •• ..• S.i !•• —11 thf k.* , --i will nf a tr.nh- Jtii-i th* ^ii*lu*it* u«* •»( a »^ t r> t ^a 
«l\ • nair I Nmi A **iii 71 I >j! ii- -t Hi'h'.ut i»r« at • iul:"ii. S» I I' Wtna. |»| 

• •tii lm>T< Irtj-r. it. iv l«> .r<atf|i>t f« al ><r |-*T»tH>al r«tatf, an«l affv nthrr !•■. 
/>;.-... i.r 'J'l />• ; i .' 1'iiih-r thf hi a.iiti nii|.::.-i| tru«l» mai la*ifirlui|i«lall r«w«i.". a < 
Irii'l- aifl .ill -ti- h t r ii-" - n» art- ii<>i f\|.n-««. r.xpr**** tni«ta ar*» itpwImI by «i#v«i t* w... 
Imi'lf-I 1 1 i»»i* in-- in ;>i.«ij| l-> ifii*tnirtit'ii uf law ii|«>n thr arU ur MtuaUoo o# }mt- 
!!•••. I Mm! «ha. 4«*. 

/.■.•..jv. • Tl.f iii*t«*-l\ i«f tli** j»r*i'ii» aii'i •••tata-* i if liinatK^ »u a power n<A rwn^.nai^ 
in Ui** •-r*twii. hut hi< iriii-ii to it hv •taint** f».r tiin U»m-ht of llif auhj^rt. | Rtyl^w) V 
(' JJi. •'■••■. 'J ln»t M. Afi'l n<>w. \\ tin- -tatut** i- ;r.rr»^if,,d rr«u. it? E*iw. II r > A 
1««, thf k .n*; -hall hav th*' r*-al f-t.il— ..f i-i...t« t.< hi* uwn uw, anU b* ahaJl |*r*»wl*- i ♦ 
tli** -a'f kff|>mi* ••! th.* r.'.ii • *ta(.«* .it Imiatii *. ■>• tlial th.-\ •hail hate a c mm wiu W< tnavs- 
tfiian.i-. .ml th.- f-:«hif !• n. I- k.-|.t !-.r tln-tr u-- 1 Ki«i^w. |* C &|V, V*i. A i.^«^al 
api'li- .«'»■■•■ •■! th> jr- -| -»-r * \ .-• a lunat..- i« ma«l>* t>> «»-iirr ••%f*ri r*omforf Km MlttalM« • — 
axlmii •• \ •■■ *■ Hiti.xii: r. t ' ir>l I.- f\j-. . tJiit- mi t-iat.' I \V« Jr. JV«. Tae p*rf ■-/ 
th« • I. iti •■.!■•!■ •■ vt.ii'l- in in.ik.tnr irran:« If. in tsiiif t.. tin if nf the lunalfcra «M«U aa>. 
a^ th - | ••Hi-i ;• -itTii • <l mull r •!••■ -; fc 'ii inaru..ii .u \ :r!«f .if th«* firenraSAtlieof tbr m-«m. 
thf i ti.ni • -r h •!••:• iiiuaiLi ;iiii-»ii-l n.ili n ;« r«- •'-•iiMf-lf !•» the rrvwan aii*«w i. * ia*> 
riirht • \« r. .-.- ..I it |.r I .i M ir-iw Atk '■ '• It i* -jj-i that aince the rw«>laiA%'c lav* 
kniiT ha- .i.a.it < k -r.iiitf«i tin- »urj iu« j r«tit* >•! I fi>- folate ot all iiimC IO aurflM«l kai (aJBaif 
•Hififw. IV C il '. A|ip. Uute, v i-i 
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when the interest of a minor cornea before the court judicially, in the progress 
of a cause, or upon a bill for that purpose filed, either tribunal indiscriminately 
will take care of the property of the infant. 

2. As to idiots and lunatics: the king himself used formerly to commit the 
custody of them to proper committees, in every particular case; but now, to 
avoid solicitations and the very shadow of undue partiality , a warrant is issued 
by the king(e) under his royal sign-manual to the chancellor or keeper of his 
seal to perform this office for him; and, if he acts improperly in granting such 
custodies, the complaint must be made to the king himself in council. (/) But 
the previous proceedings on the commission, to inquire whether or no the party 
be an idiot or a lunatic, are on the law side of the court of chancery, and can 
only be redressed (if erroneous) by writ of error in the regular course of law. 1 

(•) See book t cb. 8. (/) 3 P. Wmi. 103. See Reg. Br. 267. 

Charities. — The general controlling power of the court over charities does not extend to 
a charity regulated by governors under a charter, unless they have also the management 
of the revenues and abuse their trust ; which will not be presumed, but must be appa- 
rent and made out by evidence. 2 Ves. Jr. 42. The internal management of a charity is 
the exclusive subject of visitorial jurisdiction : but under a trust as to the revenue, abuse 
by misapplication is controlled in chancery. 2 Ves. & B. 134. 

Executors. — Where an executor has an express legacy, the court of chancery looks upon 
him as a trustee with regard to the surplus, and win make him account, though the spiri- 
tual court has no such power. 1 P. Wms. 7. And where an executor, who was directed to 
lay out the testator's personalty in the funds, unnecessarily sold out stock, kept large 
balances in his hand, and resisted payment of debts by false pretences of outstanding 
demands, he #ras charged with five per cent, interest and costs, but the court refused to 
make rests in the account. 1 Jac. & W. 586. And see, on this subject, ante, 2 book, 
ch. 32. 

Marshalling Assets. — The testator's whole personal property, whether devised or not, ** 
assets both in law and equity, to which creditors by simple contract, or of any higher 
order, may have recourse for the satisfaction of their demands. But the testator may, 
by clear and explicit words, exempt his personalty from payment of debts as against the 
devisee of his realty, though not as against creditors. The rule in equity is, that in case 
even of a specialty debt the personal assets shall be first applied, and if deficient, and 
there be no devise for payment of debts, the heir shall then be charged for assets de- 
scended. 2 Atk. 426, 434. For lands are in equity a favoured fund, insomuch that the 
heir at law or devisee of a mortgagor may demand to have the estate mortgaged by such 
devisor himself, cleared out of the personalty. Vin. Abr. tit. Heir, U. pi. 35. 1 Atk. 487. 
And a specific devisee of a mortgaged estate is entitled to have it exonerated out of real 
assets descended. 3 Atk. 430, 430. But at law there is no such distinction of favour 
shown to lands: a bond-creditor may if he please proceed immediately against the heir 
without suing the personal representative of his deceased debtor. As to the order in 
which real assets shall be applied in equity for payment of debts, (after exhausting the 
personal effects, supposing them not exempted,) the general rule is, first to take Lands 
devised simply for that purpose, then lands descended, and lastly estates specifically de- 
vised, even though they are generally charged with the paj/ment of debts, 2 Bro. 263. 

Equitable assets are such as at law cannot be reached by a creditor as a devise in trust 
to pay debts of an equity of redemption subject to a mortgage in fee, or where the de- 
scent is broken by a devise to sell for the payment of debts. 1 Vera. 411. 1 Ch. Ca. 128, 
n. 2 Atk. 290. But lands so devised, subject to a mortgage for years, are legal assets. 

Bankruptcy. — See the consolidation act, (6 Geo. IV. c. 16,) commencing its operation 
with the present year, and the decisions applicable to its several enactments, ante, 2 book, 
ch. 31. — Chitty. 

* By stat. 9 Geo. IV. c. 41, s. 41, all persons wheresoever in England (not keeping 
licensed houses, and not being relatives, or a committee appointed by the lord chancellor) 
receiving into their exclusive care and maintenance any insane person or persons, or re- 
presented or alleged to be insane, are required, under pain of misdemeanour, to have a 
certificate of insanity, an order for reception of every such person so received after 1st 
of August, 1828, and to transmit copies thereof within five days to the office of metro- 
politan commissioners in lunacy, to be marked "private return," and also forthwith to 
give notice of the death or removal of any such person. 

And by s. 36 of the same statute, the persons by whose authority any patient shall be 
delivered into the care of the keeper of any licensed house for the reception of the in- 
sane, are, under like pain, required in person, or by some other person appointed in 
writing, under hand and seal, to visit such person once at least every six months during 

SOI 
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li Tin k:l.^ .1* ;"■ fi *//'■■ » li.i- ll.r ^■lii-l;i. » .|m r it.!, h !• l.i ■•■ iil ai, ■ • t f 

to tin ii in i \i i • .«i « l'i (•■• ki • |n r ■•! in* i ••ii«i ii-ii> • li.i- i i..iiii « iii>r Ai.-i • ■• •»■- 
|».ji u },i in \ . 1 ,! ,» 1.1 . 1 **.i! \ . t l.i- ;i( Im lit l j* i.i I .1.. iil ( l.« rn.i!.<>ii n| •« 1. . : 4 - 
|i*riu.iii(. wiin ;- ii«ii:iii\ i.ii.i 1 li.i- i« i-i* ■'. I.ii * ■ ■ ■ ■' .in ii.J.'i in.it.* 1. . ' r- 

(•i.irt •>! • (>;i!.< • r \ In l.;i\«* I in 1 Ii.im! \ |>|t*|ir.\ < -1.1 K.-l • •! \\\ -tatut. ;., — ■■. 
Kii/. < I. au!ii"i a \ :■« i^i \ •*■• !•• tin- l"i<l • ham • i.»»r ••« . :■• k< • |« r. ar. : • ■ : :.«• 
• |-»**1 ■ :..iiii ■■•!■ «r ••! tin' •tin li\ • »! Lain .i-*Ii r. r« - 1.« • " .\ • \. In jrai.l '■ r. 1 • 
* -i»»h- uij'ii r lln'ir m \r|;il •tin**. t«'ll'^llli :|i!" .ili\ iit'li-i » • •! %\..kt ' j c 1* 

(lnnati-m*. :iiii r> • 1 1 1 \ tin- •«,iMn- !■% •!• ■ r> i* . ui.nh i...i\ !••- n\trMn| ::, :;- 
r«*«i|M . ii\i • . . * t r — n| t hi- «i-\<t;iI < liiiiM iiii»r<*. ii|*« >ii ■ \i • | '. ."i.-» t.ik> n • . •• • . 
Hill, t !••• i^ii ( iii- 1- •li'i.i- id tin }>• It \ \>a£ i.lln •• ih til*- 1 • •.*! 1 ••! 1 ti.ui> • r\ . ■ - « a .•* 
tin' 1 niiiini*«iiitii 1* thin* ritnriitii.il it nut a |.hh • • •in« a » at • • •ii«n.> *n .a ■* • <•'• 
t ri-:i1*-l a* an iiii^in;il « uti**** 111 tin- rmirl "I «'|ii't\ 1 In • \ i>l*-in *- U.-.u • : ; 
taki-n >i>>\\ h in \i 1 Mini:, ami l in* r« «]mi|ii1i lit in h.-* an*ui-r t<- ll.r i-\i • j.t.ii - ? ai 
nll«-^. ui„i: in w ii.nMir In- j-iia-«". u|»m ulinh th. \ k «.. t . . |-r« •• -I. ar.-l 1 \.,:. • «■ 
to ilm -**»•--» in wilting iijH.ii ail tin- m:itt« r- in i-MH .n. I tin- • ••i<rt 11. a\ .. ■ r- c 
tin- ii »|i"ii«l« lit lit na\ all tin* 1 '•»!■* . though lo "in Ii auth«>nt\ ji i» \«n ■ *. ■ ■ r 
htatuti- Aim! a- it 1- t hu- « «'I»-i-mt» «l a* an •■rii::iiifti • .hi*** I i.r* -n^li- -nl . ai. .. 1 ;- a. 
lir* «»t 1 ••iir«i a Ip-fii tin- 1-Ii.iim • ll'»r - «!•■» n'»- tn il.i- l.'iii-i- • •! |n-i :■•». ; n->;*A .t;.-..*>i :■ 
inn; aii\ l«"i.T ii|iiiii"ii« tn (lit- fniiiniM A ' 

4 \\\ th«* «i ii-ral -tatuti-i ri-iatin^ !•• * i#w uy '-. a -mniuar\ jiin«-l • ! \ • 
l»i\i-n t-» tin- i ham « ii«>r in iii.iny mat t«-r« ■ ••■!•• •{iii-ni:.il i>r pr«-\ i>iii« !•• !i a • ■ -. 
Iin*-!"!.- tin r.l\ -in. 1 ti 'i in !••- i««iii •! ; In •in u i..i h tin- -t.it tilt * £\\*- ii" a 1 j- a * 

4 hi tin' nlhi-r iiaifl. tin- jiiri*»<lii (i"ii n|' ff f 1 • - •« .11 1 ••! 1 han« »i \ ih<th n-\ • \:. ;1 
to hxiih' • au-i «• uh«-r«-;ii n i 1 •- f ma\ l«' ha«i in tin- «\«ii«t|U«-r Nv1r.tri1.4Tn 
ran In- hii>n^ht. in « ham i-r\ . I»«r -inh iui«r.ik* n • haiitn-- a* an- 1*1 \ •■ 1 1 t«< :t* 
kiu^ h\ tin- *::if utr* t'.r »iiji|in»-m^ «ii|M-i-«r i!i- ii* n »•■- S'»r • an 1 han« « ri «;■** 
any rii.it a^aiti-l l)n- kifi^. «t ilm-i I an\ :»■ t ?.. !■«■ •|niii- l\ hitn. .ir n.jk- »• y 
drt n 1- 'l.«|i->«iiij iil" ur alh ■• tin^j hi* |ipi|N-rt\ . i. •' •■\ni in i-a*t-* h In rt- ! • .• a 
m\al lru«|ti' i l Sin li « auvi fnti-t !■■• ilt-i i-rm : !•• -1 :n thi i «»urt «•! « •%• i.« •, .. •. 

•i-»«i 1 a * il * ,,,,rl "• r * x * ,,,u " • u hH u < | ' ,,|i< * I"** I <>u ■ r a,lV * r ll , «' kniif • tr« A-^rTk . 
^ ai:*l tin- I'llii 1 r«« tiiij-|i'\ 1 •! in itr* iiiiiiiii^i tin lit : Ultn-i» u Inrv it 1 r« j- f\ 

t V \ •• ■ • I — « '1 !.■* l.i|.n!i'i f II. -f « I 'i 'II 1.. •■' ) 'IN I •«(« 1 at «m • •• i •- 

1»mk.. ■ - ■ M.. S'4.. li- 1 •!■ » ».i. ■ -••- • * ."• :■«. 

I* . V ■ » I ,'".'..i' •■, !•■■ « «;. ■ • .Vn ,'1 

In* • ■•nisi" -in 11* .ml t" • ii f . r. :n t*n- •■•urfi.il k< \ \ .1! «n> h h-»u— -• !<>r Pv'-.ilinnt 1: ■■••:■ 
of IIm « ■ ri.n.;-- ■■in: • tin >l ■*• ••! »n> I. \ .-if «iiit:i 
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belongs to the duchy court of Lancaster, which hath also a similar jurisdiction 
as a court of revenue, and, like the other, consists of both a court of law and a 
court of equity. 

In all other matters, what is said of the court of equity in chancery will be 
equally applicable to the other courts of equity. Whatever difference there 
may be in the forms of practice, it arises from the different constitution of their 
officers: or, if they differ in any thing more essential, one of them must certainly 
be wrong ; for truth and justice are always uniform, and ought equally to be 
adopted by them all. 

Let us next take a brief, but comprehensive, view of the general nature of 
equity, as now understood and practised in our several courts of judicature. I 
have formerly touched upon \t,(k) but imperfectly: it deserves a most complete 
explication. Yet as nothing is hitherto extant, that can give a stranger a tole- 
rable idea of the courts of equity subsisting in England, as distinguished from 
the courts of law, the compiler ot these observations cannot but attempt it with 
diffidence : those who know them best are too much employed to find time to 
write ; and those who have attended but little in those courts must be often at 
a loss for materials. 

Equity, then, in its true and genuine meaning, is the soul and spirit of all law: 
positive law is construed, and rational law is made, by it. In this, equity is 
synonymous to justice ; in that, to the true sense and sound interpretation of 
the rule. But the very terms of a court of equity, and a court of law, as con- 
trasted to each other, are apt to confound and mislead us : as if the one judged 
without equity, and the other was not bound by any law. Whereas every defi- 
nition or illustration to be met with, which now draws a line between the two 
jurisdictions, by setting law and equity *in opposition to each other, r*«o/) 
will be found either totally erroneous, or erroneous to a certain degree. *• 

1. Thus in the first place it is said,(Z) that it is the business of a court of 
equity in England to abate the rigour of the common law. But no such power 
is contended for. Hard was the case of bond-creditors whose debtor devised 
away his real estate ; rigorous and unjust the rule which put the devisee in a 
better condition than the heirj(m) yet a court of equity had no power to inter- 
pose. Hard is the common law still subsisting, that land devised, or descend- 

, ing to the heir, shall not be liable to simple contract debts of the ancestor or 
devisor,(n) although the money was laid out in purchasing the very land ; and 
that the father shall never immediately succeed as heir to the real estate of the 
Bon;(o) but a court of equity can give no relief; though in both these instances 
the artificial reason of the law, arising from feodal principles, has long ago en- 
tirely ceased. The like may be observed of the descent of lands to a remote 
relation of the whole blood, or even their escheat to the lord, in preference to 
the owner's half-brother ;(p) and of the total stop to all justice, by causing the 
varol to demur(q) whenever an infant is sued as heir, or is party to a real action. 
In all such cases of positive law, the courts of equity, as well as the courts of 
law, must say, with Ulpian,(r) " hoc quidem perquam durum est, sed ita lex scripta 
est." 

2. It is said,(s) that a court of equity determines according to the spirit of 
the rule, and not according to the strictness of the letter. But so also does a 
court of law. Both, for instance, are equally bound, and equally profess, to in- 
terpret statutes according to the true intent of the legislature. In general law 
all cases cannot be foreseen, or, if foreseen, cannot be expressed : some will 
arise that will fall within the *meaning, though not within the words, r*4oi 
of the legislator; and others, which may fall within the letter, may be *■ 
contrary to his meaning, though not expressly excepted. These cases, thus out 
of the letter, are often said to be within the equity, of an act of parliament; 
and so cases within the letter are frequently out of the equity. Here by equity 

(*) Book i. Introd. ft 2, 3. ad rale. (P) Ibid. p. 227. 

<«) Lord Kainu, Princ of Equity, 44. («) See page 300. 



(•) See hook II. ch. 23, p. 378. &) Ff. 40, », 12. 

(•) IWd. ch. Us paces 243, 244; ch. 28. p. 877. « " ' ' 

(•) IWd. ch. 14, p. 206. 



(•) Ibid. ch. 15, pages 243, 244; ch. 28. p. 877. (•) Lord Kainu, Prise of Equity, 177. 
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tht* law i(-i it m:iv !■«' !■»«• ^«ft«r.il. imi «|n>i -nil. nr ••iIhthi»»- ma* « uralr -ir •!• N* t 
ivr Tin*. Ihi-ii an tht- • a»i-» win. h. a* <ip»t:u- ' »:i\ *. aa *> r n>>n ri.ltr ,j» -. i,'. 
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No wonder they are so often mistaken. Grotius, or Puflfendorf, or any other 
of the great masters of jurisprudence, would have been as little able to discover 
by their own light the system of a court of equity in England as the system of 
a court of law ; especially as the notions before mentioned of the character, 
power, and practice of a court of equity were formerly adopted and propagated 
(though not with approbation of the thing) by our principal antiquaries and 
lawyers, Spelman,(d) Cokc,(V) Lambard,(/) and Selden, (g) and even the great 
Bacon(A) himself. But this was in the infancy of our courts of equity, before 
their jurisdiction was settled, and when the chancellors themselves, partly from 
their ignorance of law, (being frequently bishops or statesmen,) partly from 
ambition or lust of power, (encouraged by the arbitrary principles of the age 
they lived in,) but principally from the narrow and unjust decisions of the 
eourts of law, had arrogated to themselves such unlimited authority as hath 
totally been disclaimed by their successors for now above a century past. The 
decrees of a court of equity were then rather in the nature of awards formed 
on the sudden pro re nata with more probity of intention than knowledge of the 
subject, *founded on no settled principles, as being never designed, and r*±QA 
therefore never used, for precedents. But the systems of jurisprudence L 
in our courts, both of law and equity, are now equally artificial systems, founded 
on the same principles of justice and positive law, but varied by different 
usages in the forms and mode of their proceedings; the one being originally de- 
rived (though much reformed and improved) from the feodal customs as they 
prevailed in different ages in the Saxon and Norman judicatures; the other (but 
with equal improvements) from the imperial and pontifical formularies intro- 
duced by their clerical chancellors. 

The suggestion, indeed, of every bill to give jurisdiction to the courts of 
equity (copied from those early times) is, that the complainant hath no remedy 
at the common law. But he who should from thence conclude that no ease is 
judged of in equity where there might have been relief at law, and at the 
same time casts his eye on the extent and variety of the eases in our equity 
reports, must think the law a dead letter indeed. The rules of property, rules 
of evidence, and rules of interpretation in both courts are, or should be, exactly 
the same; both ought to adopt the best, or must cease to be courts of justice. 
Formerly some causes, which now no longer exist, might occasion a different 
rule to be followed in one court from what was afterwards adopted in the other, 
as founded in the nature and reason of the thing ; but the instant those causes 
ceased, the measure of substantial justice ought to have been the same in both. 
Thus, the penalty of a bond, originally contrived to evade the absurdity of those 
monkish constitutions which prohibited taking interest for money, was there- 
fore very pardonably considered as the real debt in the courts of law, when the 
debtor neglected to perform his agreement for the return of the loan with 
interest ; for the judges could not, as the law then stood, give judgment that 
the interest should be specifically paid. But when afterwards the taking of 
interest became legal, as the necessary companion of commerce,(*) nay, after 
the statute of 37 Hen. VIII. c. 9 had declared the *debt or loan itself r + ioz 
to be "the just and true intent" for which the obligation was given, L 
their narrow-minded successors still adhered wilfully and technically to the 
letter of the antient precedents, and refused to consider the payment of prin- 
cipal, interest, and costs as a full satisfaction of the bond. At the same time, 
more liberal men, who sat in the courts of equity, construed the instrument 
according to its "just and true intent," as merely a security for the loan, 
in which light it was certainly understood by the parties, at least after 
these determinations, and therefore this construction should have been uni- 
versally received. So in mortgages, being only a landed as the other is a per- 
sonal security for the money lent, the payment of principal, interest, and costs 

"» Q'tx in rumm't trVmn'ilihnx mttJti a Je/jum tannrtt (•) Soe pagos 54, 55. 

dtxmunt jwii<y.<, s !ki (>*' rm *x»g*rit) c hibtt mnceU'rins if) Archeitm. 71, 72, 73. 

ear arbttrin; nrc aitier tUrrctis UnHur xu.e mrim t*J tut {*) U W supra. 

fpttm, quin. tLtc-nt: nnrj ratinnt. recK/nn."rat quit r^itterilf (*) Dt Awn*. Scien. L 8, C. S. 

■utM et deleai prout Ttt« vicUOUur proiUnti** Glou. 108. <*) tioe book ii. page 4M. 
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cies, the distribution of the residue, and the conduct of executors and admini*- 
trators.(u) As incident to accounts, they also take the concurrent jurisdiction 
of tithe£,.and all questions relating thereto - y (w) of all dealings in partnership,^) 
aud many other mercantile transactions; and so of bailiffs, receivers, factors, 
and agents.(y) It would be endless to point out all the several avenue* in 
human affairs, and in this commercial age, which lead to or end in accounts. 

From the same fruitful source, the compulsivo discovery upon oath, the courts 
of equity have acquired a jurisdiction over almost all matters of fraud ;(z) all 
matters in the private knowledge of the party, which, though concealed, are 
binding in conscience; and all judgments at law, obtained through such fraud 
or concealment. And this, not by *impeaching or reversing the judg- r*4.qo 
ment itself, but by prohibiting the plaintiff from taking any advantage *• 
of a judgment obtained by suppressing the truth ;(a) and which, had the same 
facts appeared on the trial as now are discovered, he would never have attained 
at all.* 

2. As to the mode of trial. This is by interrogatories administered to the 
witnesses, upon which their depositions are taken in writing, wherever they 
happen to reside. If therefore the cause arises in a foreign country, and the 
witnesses reside upon the spot; if, in causes arising in England, the witnesses 
are abroad, or shortly to leave the kingdom ; or if witnesses residing at home 
are aged or infirm ; any of these cases lays a ground for a court of equity to 
grant a commission to examine them, and (in consequence) 7 to exercise the same 
jurisdiction, which might have been exercised at law, if the witnesses could 
probably attend. 

3. With respect to the mode of relief. The want of a more specific remedy, 
than can be obtained in the courts of law, gives a concurrent jurisdiction to a 
court of equity in a great variety of cases. To instance in executory agree- 
ments. A court of equity will compel them to be carried into strict execution,(6) 
unless where it is improper or impossible : instead of giving damages for their 
non-performance. And hence a fiction is established, that what ought to be done 
shall be considered as being actually done,(c) and shall relate back to the time 
when it ought to have been done originally : and this fiction is so closely pur- 
sued through all its consequences, that it necessarily branches out into many 
rules of jurisprudence, which form a certain regular system. So of waste, and 
other similar injuries, a court of equity takes a concurrent cognizance, in order 
to prevent them by injunction.(eZ) Over questions that may be tried at law, in 
a great multiplicity of actions, a court of equity assumes a ""jurisdiction, r*Aoq 
to prevent the expense and vexation of endless litigations and suits. (f) L 

(«)2Cha.Ca.l52. (•) 3 P. Wins. 148. Year-Book, 22 Edw. IV. 37, pL 2L 

<-) 1 Bq. Ca. Abr. 367. (») Bq. Ca. Abr. 16. 

(«) 2 Vera. 277. (•) 3 P. Won. 215. 

(9) Ibid. 638. (*) 1 Cha. Rep. 14. 2 Cha. Ca. 32. 

(») 2 Cha. Ca. 46. (•) 1 Tern. 308. Prec. Cha. 261. 1 P. Wma. 672. fltra. 44* 

• One material difference between a court of equity and a court of law as to the mode 
of proof i» thus described by lord chancellor Eldon : — " A defendant in a court of equity 
lias the protection arising from his own conscience in a degree in which the law does not 
atfect to give him protection. If he positively, plainly, and precisely denies the asser- 
tion, and one witness only proves it as positively, clearly, and precisely as it is denied, 
and there is no circumstance attaching credit to the assertion, overbalancing the credit 
clue to the denial as a positive denial, a court of equity will not act upon the testimony 
of that witness. Not so at law. There the defendant is not heard. One witness proves 
the case; and, however strongly the defendant may be inclined to deny it upon oath, 
there must be a recovery against him." 6 Ves. Jr. 184. — Christian. 

7 It is not correct that where a court of equity will grant a commission to examine wit- 
nesses, whose attendance cannot be procured to give testimony in a court of common 
law, it will in such case also grant relief. For though it is very usual to file a bill pray- 
ing a discovery, and that a commission may be issued to examine witnesses who live 
abroad, no doubt can be entertained that if the bill proceeded to pray relief, and that 
relief was such as a court of law was fully competent to administer, a demurrer to the 
bill would hold, unless it was a case where the courts exercise a concurrent jurisdiction. — 
Christian. 
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It were much to be wished, for the sake of certainty, peace, and justice, that 
each court would as far as possible follow the other, in the best and most effectual 
rules for attaining those desirable ends. It is a maxim that equity follows the 
law; and in former days the law had not scrupled to follow even that equity 
which was laid down by the clerical chancellors. Every one who is conversant 
in our antient books, knows that many valuable improvements in the state of 
our tenures (especially in leaseholds^) and copyholds)(r) and the forms of ad- 
ministering justice, (s) have arisen from this single reason, that the same thing 
was constantly effected by means of a subpcena in the chancery. And sure there 
cannot be a greater solecism, than that in two sovereign independent courts 
established in the same country, exercising concurrent jurisdiction, and over the 
same subject-matter, there should exist in a single instance two different rules 
of property, clashing with or contradicting each other. 

It would carry me beyond the bounds of my present purpose to go further 
into this matter. I have been tempted to go so far, because strangers are apt 
to be confounded by nominal distinctions, and the loose unguarded expressions 
to be met with in the best of our writers ; and thence to form erroneous ideas 
of the separate jurisdictions now existing in England, but which never were 
separated in any other country in the universe. It hath also afforded me an 
opportunity to vindicate, on the one hand, the justice of our*courts of r*442 
law from being that harsh and illiberal rule, which many are too ready "- 
to suppose it; and, on the other, the justice of our courts of equity from being 
the result of mere arbitrary opinion, or an exercise of dictatorial power, which 
rides over the law of the land, and corrects, amends, and controls it by the loose 
and fluctuating dictates of the conscience of a single judge. It is now high time 
to proceed to the practice of our courts of equity, thus explained, and thus under- 
stood. 8 

The first commencement of a suit in chancery is by preferring a bill to the 
lord chancellor, in the style of a petition; " humbly complaining showeth to 
your lordship your orator A B, that," &c. This is in the nature of a declaration 
at common law, or a libel and allegation in the spiritual courts : setting forth 
the circumstances of the case at length, as, some fraud, trust, or hardship; "in 
tender consideration whereof," (which is the usual language of the bill,) "and 
for that your orator is wholly without remedy at the common law," relief is 
therefore prayed at the chancellor's hands, and also process of subpeena against 
the defendant, to compel him to answer upon oath to all the matter charged in 
the bill. And, if it be to quiet the possession of lands, to stay waste, or to stop 
proceedings at law, an injunction is also prayed, in the nature of an interdictum 
oy the civil law, commanding the defendant to cease. 

This bill must call all necessary parties, however remotely concerned in 
interest, before the court; otherwise no decree can be made to bind them; and 
must be signed by counsel, as a certificate of its decency and propriety. For it 
must not contain matter either scandalous or impertinent: if it does, the defend- 
ant may refuse to answer it, till such scandal or impertinence is expunged, which 
is done upon an order to refer it to one of the officers of the court, called a niiFster 
in chancery; of whom there are in number twelve, including the master of the 
rolls, all of whom, so late as the reign of queen Elizabeth, were commonly doctors 
of the civil *law.(s) The master is to examine the propriety of the bill : r*Ato 
and if he reports it scandalous or impertinent, such matter must be struck •■ 
out, and the defendant shall have his costs; which ought of right to be paid by 
the counsel who signed the bill. 

When the bill is tiled in the office of the six clerks, (who originally were all 
in orders; and therefore, when the constitution of the court began to alter, a 
luv\\f) was mado to permit them to marry,) when, I say, the bill is thus tiled, 

(f i Gilb. of Ejectment. 2. 2 Bac. Abr. 160. (•) Fmlth'g Commonw. b. ii. c. 12. 

in Bro. At.r. tit. tenant per cupie. 10 Litt. J 77. (*) SsUt. 14 k 16 Ueu. V1I1. c. ?. 

(•) J<ee p-ige 200. 

• Very important alterations have been made in the whole process and proceedings in 
chancery by the statute 15 & 10 Vict. c. 86. — Sharswood. 
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The process against a body corporate is by distringas, to distrain the.!* by 
their goods and chattels, rents and profits, till they shall obey the summons or 
directions of the court. And if a peer is a defendant, the lord chancellor sends 
a letter missive to him to request his appearance, together with a copy of the 
hill; and if he neglects to appear, then he may be served with a subpoena; and 
if he continues still in contempt, a sequestration issues out immediately against 
his lands and goods, without any of the mesne process of attachments, &c, 
which are directed only against the person, and therefore cannot affect a lord 
of parliament. The same process issues against a member of the house of 
commons, except only that the lord chancellor sends him no letter missive. 

The ordinary process before mentioned cannot be sued out till after the 
service of the subpoena, for then the contempt begins; otherwise he is not pre- 
sumed to have notice of the bill ; and therefore by absconding to avoid the 
subpoena a defendant might have eluded justice, till the statute 5 Geo. II. c. 25, 
which enacts that where the defendant cannot be found to be served with 
process of subpoena, and absconds (as is believed) to avoid being served there- 
with, a day shall be appointed him to appear to the bill of the plaintiff, which 
is to be inserted in the London gazette, read in the parish church where the 
defendant last lived, and fixed up at the royal exchange ; and, if the defendant 
doth not appear upon that day, the bill shall be taken pro confesso. 

But if the defendant appeal's regularly, and takes a copy of the bill, he is next 
to demur, plead, or answer. 

*A demurrer in equity is nearly of the same nature as a demurrer in r*±AC 
law, being an appeal to the judgment of the court, whether the defend- *• 
ant shall be bound to answer the plaintiff's bill; as for want of sufficient matter 
of equity therein contained; or where the plaintiff, upon his own showing, ap- 
pears to have no right; or where the bill seeks a discovery of a thing which 
may cause a forfeiture of any kind, or may convict a man of any criminal mis- 
hehaviour. For any of these causes a defendant may demur to the bill. And 
if, on demurrer, the defendant prevails, the plaintiff's bill shall be dismissed : 
if the demurrer be overruled, the defendant is ordered to answer. 10 

A plea may bo either to the jurisdiction, showing that the court has no cog- 
nizance of the cause, or to the person, showing some disability in the plaintiff, 
as by outlawry, excommunication, and the like : or it is iu bar ; showing some 
matter wherefore the plaintiff can demand no relief, as an act of parliament, a 
fine, a release, or a former decree. And the truth of this plea the defendant w 
hound to prove, if put upon it by the plaintiff. But as bills are often of a com- 
plicated nature, and contain various matter, a man may plead as to part, demur 
as to part, and answer to the residue. But no exceptions to formal minutiae in 
the pleadings will be here allowed ; for the parties are at liberty, on the dis- 
covery of any errors in form, to amend them.(x) 

An answer is the most usual defence that is made to a plaintiff's bill. It is 
given in upon oath, or the honour of a peer or peeress : but where there are 
amicable defendants, their answer is usually taken without oath, by consent of 
the plaintiff. This method of proceeding is taken from the ecclesiastical courts, 
like the rest of the practice in chancery; for there, in almost every case, the 
plaintiff may demand the *oath of his adversary in supply of proof. r*±±7 
V ormerly this was done in those courts with compurgators, in the man- *■ 
ner of our waging of law; but this has been long disused ; and instead of it the 
present kind of purgation, by the single oath of the party himself, was intro- 
duced. This oath was made use of in the spiritual courts, as well in criminal 
cases of ecclesiastical cognizance as in matters of civil right; and it was then 
usually denominated the oath ex officio: whereof the high commission court in 

'*■ A"i cmt roitrt de chmiwerie. hnm+ ne serra prejudice, nemi ex ritjore juri*. D-/rer.*t/t£ des court**, edit. 1534, fol. 
pir*n rni*p!eJfrinn <nt pur d<-ftiul de furmr, met snLmiiut 2^0,297. Bro. Abr. tit. Jurisdiction, 50. 
I V'rtjl' dtl maUr, car il doit ag triUr sot<m ftie corutcienx, et 



,0 If a demurrer ho overruled, the defendant may at the hearing demur ore Units, 
though nM where he pleads to the bill. 1 Sim. & Stu. 227 ; et vtd. Mitf. PI, 178, ct seq.— 
tun tv. 
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proposed to, and asked of, the witnesses in the cause. These interrogatories 
must be short and pertinent : not leading ones; (as, "did not you see this? or, 
did not you hear that?") for if they be such, the depositions taken thereon will 
be suppressed and not suffered to be read. For the purpose of examining wit- 
nesses in or near London, there is an examiner's office appointed ; but for such 
as live in the country, a commission to examine witnesses is usually granted to 
lour commissioners, two named of each side, or any three or two of them, to 
take the depositions there. And if the witnesses reside beyond sea, a com- 
mission may be had to examine them there upon their own oaths, and (if for- 
eigners) upon the oaths of skilful interpreters. And it hath been established(y) 
that the deposition of a heathen who believes in the Supreme Being, taken by 
commission in the most solemn manner according to the custom of his own 
country, may be read in evidence. 

The commissioners are sworn to take the examinations truly and without 
partiality, and not to divulge them till published in the court of chancery ; and 
their clerks are also sworn to secrecy. The witnesses are compellable by pro- 
cess of subpoena, as in the courts of common law, to appear and submit to exa- 
mination. And when their depositions are taken, they are transmitted to the 
court with the same care that the answer of a defendant is sent. 

♦If witnesses to a disputable fact are old and infirm, it is very usual r*A*Q 
to file a bill to perpetuate the testimony of those witnesses, although no L 
suit is depending; for, it may be, a man's antagonist only waits for the death 
of some of them to begin his suit. This is most frequent when lands are de- 
vised by will away from the heir at law, and the devisee, in order to perpetuate 
the testimony of the witnesses to such will, exhibits a bill in chancery against 
the heir, and sets forth the will verbatim therein, suggesting that the heir is in- 
clined to dispute its validity : and then, the defendant having answered, they 
proceed to issue as in other cases, and examine the witnesses to the will ; after 
which the cause is at an end, without proceeding to any decree, no relief being 
prayed by the bill : but the heir is entitled to his costs, even though he contests 
the will. This is what is usually meant by proving a will in chancery. 

When all the witnesses are examined, then, and not before, the depositions 
may be published, by a rule to pass publication; after which they are open for 
the inspection of all the parties, and copies may be taken of them. The cause 
is then ripe to be set down for hearing, which may be done at the procurement 
of the plaintiff, or defendant, before either the lord chancellor or the master of 
the rolls, according to the discretion of the clerk in court, regulated by the 
nature and importance of the suit, and the arrear of causes depending before 
each of them respectively. Concerning the authority of the master of the rolls, 
to hear and determine causes, and his general power in the court of chancery, 
there were (not many years since) divers questions, and disputes veiy warmly 
agitated ; to quiet which it was declared, by statute 3 Geo. II. c. 30, that all 
orders and decrees by him made, except such as by the course of the court were 
appropriated to the great seal alone, should be deemed to be valid ; subject 
nevertheless to be discharged or altered by the lord chancellor, and so as they 
shall not be enrolled, till the same are signed by his lordship. Either r*4*"i 
party may be mbpwnaxl to hear judgment *on the day so fixed for the *■ 
hearing ; and then, if the plaintiff does not attend, his bill is dismissed with 
costs ; or, if the defendant makes default, a decree will be made against him, 
which will be final, unless he pays the plaintiff's cost of attendance, and shows 
tfood cause to the contrary on a day appointed by the court. A plaintiff's bill 
may also at any time be dismissed for want of prosecution, which is in the 
nature of a non-suit at law, if he suffers three terms to elapse without moving 
forward in the cause. 

When there are cross-causes, on a cross-bill filled by the defendant against 
the plaintiff in the original cause, they are generally contrived to be brought 
on together, that the same hearing and the same decree may servo for both of 
them. The method of hearing causes in court is usually this. The parties on 

(V) Omichund r«. Barker, 1 Atk. 2L 
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point of law is submitted to their decision ; who thereupon hear it solemnly 
argued by couusei on both sides, and certify their opinion to the chancellor. 
And upon such certificate the decree is usually founded. 

Another thing also retards the completion of decrees. Frequently long ac- 
counts are to be settled, encumbrances and debts to be inquired into, and a 
hundred little facts to be cleared up, before a decree can do full and sufficient 
justice. These matters are always, by the decree on the first hearing, referred 
to a master in chancery to examine, which examinations frequently last for 
years; and then he is to report the fact, as it appears to him, to the court. This 
report may be excepted to, disproved, and overruled; or otherwise is confirmed, 
and made absolute, by order of the court. 

When all issues are tried and settled, and all references to the master ended, 
the cause is again brought to hearing upon the matters of equity reserved, and 
a final decree is made ; the performance of which is enforced (if necessary) by 
commitment of the person, or sequestration of the party's estate. And if by 
this decree either party thinks himself aggrieved, he may petition the chancellor 
for a rehearing ; wliether it was heard before his lordship, or any of the judges 
sitting for him, or before the master of the rolls. For, whoever may have heard 
the cause, it is the chancellor's decree, and must be signed by him before it is 
enrolled ;(&) which is done of course unless a rehearing be desired. Every pe- 
tition for a rehearing must be signed by two counsel of character, usually such 
as have been concerned in the cause, certifying that they apprehend the cause 
is proper to be reheard. And upon the *rehearing, all the evidence r*<Ki 
taken in the cause, whether read before or not, is now admitted to be L 
read ; because it is the decree of the chancellor himself, who only now sits to 
hear reasons why it should not be enrolled and perfected ; at which time all 
omissions of either evidence or argument may be supplied. (c) But, after the 
decree is once signed and enrolled, it cannot be reheard or rectified but by bill 
of review, or by appeal to the house of lords. 

A bill of review 15 may be had upon apparent error in judgment appearing on 
the face of the decree ; or, by special leave of the court, upon oath made of the 
discovery of new matter or evidence, which could not possibly be had or used 
at the time when the decree passed. But no new evidence or matter then in 
the knowledge of the parties, and which might have been used before, shall be 
a sufficient ground for a bill of review. 

An appeal to parliament, that is, to the house of lords, is the dernier resort 
of the subject who thinks himself aggrieved bv an interlocutory order or final 
determination in this court; and it is effected by petition to the house of peers, 
and not by writ of error f as upon judgments at common law. This jurisdiction 
is said(d) to have begun in 18 Jac. I., and it is certain that the first petition, 
which appears in the records of parliament, was preferred in that year;(e) and 
that the first which was heard and determined (though the name of appeal was 
then a novelty) was presented in a few months after ;(/) both levelled against 
the lord chancellor Bacon for corruption and other misbehaviour. It was after- 
wards warmly controverted by the house of commons in the reign of Charles 
the Second.(^) But this dispute is now at rest :(h) it being obvious to the reason 

(») Stat. 3 Geo. Til. c. 39. See p. 450. (/) Ibid. 3, 1 1. 12 Dec. 1621. 

(') Oilb. Rop. 151, 152. (#) Com. Jour. 19 Not. 1675, kc 

(*) Com. Jour. 13 Mar. 1704. (*; Show. Pari. C SI. 
(•) Lords* Jour. 23 Mar. 1620. 

which he had a doubt might be decided in that suit, and he suspended his decree till the 
court of law had given its judgment. It appears that the first case sent from the rolls 
to the King's Bench is in 6 T. K. 31.">, where lord Kenyon says, " I believe that there is 
no instance in which this court ever certified their opinion on a case sent here from the 
master of the rolls. In Colson t\*. Colsou it was refused ; but 1 think it was an idle 
formality, and I shall feel no reluctance in certifying in such cases, because I think it is 
convenient to the suitors of that court." — Christian. 

ls A bill of review is only necessary where a decree is signed and enrolled. Mitf. PI. 
71. It cannot be brought after twenty years. Id. 60. 1 Bro. P. C. 95. 5 Bro. P. C. 460. 
Bro. P. C. 395.— Chitty. 
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of all mankind, that. when the court a of equity Iwamo principal tribunal* f# 
•4V 1 deriding *"iu»e* of iini|MTt y, a rcriwon of their •decree* < hv way «»f ap- 
J jwal » became iMpittlly ncccftaary an a writ of error from the judgment 
of a court u! law. Ami. u|N»n the name nrinciple. from decree* of tht* chain ch-r 
relating to the* comtni*»iouent lor the aifttfolution of chauntric*. Ac . under the 
Statute :{? Hen. VIII. e. 4. (ai» well aa for charitable u»c* un«ler the Matutr 43 
Kit*, c 4.) an ap|»cal to the king in parliament wan always urtque«ti**nabU 
allowed ^i) Hut no new evidence in admitted in the hou*e of lord* upon any 
account; thin being a diMinct jurisdiction :(!» which differ* it very con*idcraMy 
from th<»m» instance*, wherein the *a me jurisdiction revise* and correct* it* own 
acta, an in rehearing* ami hill* of review. For it in a practice unknown to tmr 
law, (though constantly followed in the n pi ritual court*. ) when a *uj»eri»»r <<«irt 
ia reviewing the sentence of an inferior, to examine the justice of the farmer 
decree by evidence that wan never produced below. And thua much tor tike 
general method of proceeding in the courta of equity. 

ft Vnk*'» CT^tuU. I**, tt (• dUh l^ 1U, lit 
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No. I. 

PROCEEDINGS ON A WRIT OF RIGHT PATENT. 

No. I. 
Sect. 1. Writ of Right Patent in the Court Baron. v_ v -^ 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland King, Defender of the Faith, and so forth, to Willoughby, earl of 
Abingdon, greeting. We command you that without delay you hold full 
right to William Kent, Esquire, of one messuage and twenty acres of land, 
with the appurtenances, in Dorchester, which he claims to hold of you 
by the free service of one penny yearly in lieu of all services, of which 
Richard Allen deforces him. And unless you do so, let the sheriff of 
Oxfordshire do it, that we no longer hear complaint thereof for defect of 
right. Witness ourself at Westminster, the twentieth day of August, in the 
thirtieth year of our reign. 

Pledges of prosecution. )&™£\>.. 

Sect. 2. Writ of Tolt, to remove it into the County Court. 

Charles Morton, Esquire, sheriff of Oxfordshire, to John Long, bailiff- 
errant of our Lord the King and of myself, greeting. Because by the com- 
plaint of William Kent, Esquire, personally present at my county court, to 
wit, on Monday, the sixth day of September, in the thirtieth year of the 
reign of our Lord George the Second, by the grace of God, of Great Britain, 
France, and Ireland King, Defender of the Faith, and so forth, at Oxford, 
in the shirehouse there holden, I am informed, that although he him- 
self the writ of our said Lord the King of right patent directed to Wil- 
loughby, earl of Abingdon, for this that *he should hold full right to the [*ii. 
said William Kent, of one messuage and twenty acres of land, with the ap- 
purtenances, in Dorchester, within my said county, of which Richard Allen 
deforces him, hath brought to the said Willoughby, earl of Abingdon ; yet 
for that the said Willoughby, earl of Abingdon, favoureth the said Richard 
Allen in this part, and hath hitherto delayed to do full right according to 
the exigence of the said writ, I command you on the part of our said Lord 
the King, firmly enjoining that in your proper person you go to the court- 
baron of the said Willoughby, earl of Abingdon, at Dorchester aforesaid, 
and take away the plaint which there is between the said William Kent 
and Richard Allen by the said writ into my county court to be next holden ; 
and summon by good summoners the said Richard Allen that he be at my 
county court, on Monday, the fourth day of October next coming, at Oxford, 
in the shirehouse there to be holden, to answer to the said William Kent 
thereof. And have you there then the said plaint, the summoners, and 
this precept. Given in my county court, at Oxford, in the shirehouse, the 
sixth day of September, in the year aforesaid. 

iSEcr. 3. Writ of Pone, to remove it into the Court of Common Pleas. 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford- 
shire, greeting. Put at the request of William Kent, before our justices at 
Westminster, on the morrow of All Souls, the plaint which is in your 
county court by our writ of right, between the saia William Kent, demand- 
ant, and Richard Allen, tenant, of one messuage and twenty acres of land, 
with the appurtenances, in Dorchester ; and summon by good summoners 
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APPENDIX. 855 

same by another man, who, &c. And hereupon it is demanded of the said No. I. 
(jforge and Henry whether they are ready to make battel as they before v - » -' 
have waged it; who say that they are. And the same George Kumbold 
giveth gage of defending, and the said iienry Broughton giveth gage of Gages given, 
proving ; and such engagement being given as the manner is, it is de- 
manded of the said William Kent and Richard Allen if they can say any 
thing wherefore battel ought not to be awarded in this case ; who say that they 
cannot. Therefore it is considered, that battel be made thereon, &c. And Award of battel. 
the said George Kumbold findeth pledges of battel, to wit, Paul Jenkins Pledge*, 
and Charles Carter ; and the said Henry Broughton findeth also pledges of 
battel, to wit, Reginald Read and Simon Tayler. And thereupon day is Continuance, 
here given as well to the said William Kent as to the said Richard Allen, to 
wit, on the morrow of Saint Martin next coming, by the assent as well 
of the said William Kent as of the said Richard Allen. And it is com- 
manded that each of them then have here his champion, sufficiently fur- 
nished with competent armour as becomes him, and ready to make the 
battel aforesaid ; and that the bodies of them in the mean time be safely 
kept, on peril that shall fall thereon. At which day here come as well Champions ap- 
the said William Kent as the said Richard Allen by their attorneys afore- pear * 
said, and the said George Rumbold and Henry Broughton in their proper 
persons likewise come, sufficiently furnished with competent armour as be- . 

comes them, ready to make the battel aforesaid as they had before waged 
it. And hereupon day is further given by the court here, as well to the said Adjournment to 
William Kent as to the said Richard Allen, at Tothill, near the city of Tothm * ielda - 
Westminster, in the county of Middlesex, to wit, on the morrow of the 
Purification of the Blessed Y r irgin Mary next coming, by the assent as well 
of the said * William as of the aforesaid Richard. And it is commanded [*v. 
that each of them have then there his champion, armed in the form afore- 
said, ready to make the battel aforesaid, and that their bodies in the mean 
time, &c. At which day here, to wit, at Tothill aforesaid, comes the said 
Richard Allen by his attorney aforesaid, and the said George Rumbold and 
Henry Broughton in their proper persons likewise come, sufficiently fur- 
nished with competent armour as becomes them, ready to make the battel 
aforesaid as they before had waged it. And the said William Kent being 
solemnly called doth not come, nor hath prosecuted his writ aforesaid. 
Therefore it is considered, that the same William, and his pledges of pro- Demandant no- 
securing, to wit, John Doe and Richard Roe, be in mercy for his false com- BUlt " 
plaint, and that the same Richard go thereof without a day, &c, and also 
that the said Richard do hold the tenements aforesaid with the appur- Final Judgment 
tenances to him and his heirs, quit of the said William and his heirs, for- for the tenant, 
ever, «fcc. 

Sect. 6. Trial bt the Grand Assize. 

And the said Richard Allen, by Peter Jones, his attorney, comes and Defence. 

defends the right of the said William Kent, and his seisin, when, &c., and 
all, Ac., and whatsoever, &c, and chiefly of the tenements aforesaid with 
the appurtenances, as of fee and right, &c., and puts himself upon the grand Miae. 
assize of the Lord the King, and prays recognition to be made, whether he 
himself hath greater right to hold the tenements aforesaid, with the appur- 
tenances, to him and his heirs as tenants thereof, as he now holdeth them, 
or the said William to have the said tenements with the appurtenances, as 
he above demandeth them. And he tenders here in court six shillings and Tender of deaf- 
eight-pence to the use of the Lord the now King, &c., for that, to wit, it nurk * 
may be inquired of the time [of the seisin alleged by the said William.] 
And he therefore prays that it may be inquired by the assize, whether the 
said William Kont was seised of the tenements aforesaid, with the appurte- 
nances in his demesne, as of fee, in the time of the said Lord the King 
Geor«e the First, as the said William in his demand before hath alleged. 
Therefore it is commanded the sheriff, that he summon by good summon- Summon* of the 
ers four lawful knights of his county, girt with swords, that they be here on l""ghn». 
the octaves of Saint Hilary next coming, to make election of the assize afore- 
said. The same day is given as well to the said William Kent as to the said 
Richard Allen, here, &c. At which day here come as well the said William Return. 
Kent as the said Richard Allen ; and the sheriff, to wit, Sir Adam A Is tone, 
Knight, now returns, that he had caused to be summoned Charles Stephens, 
Randel Wheler, Toby Cox, and Thomas Munday, four lawful knights of *his [*vi. 
**Kinty f girt with swords, by John Doe and Richard Roe, his bailiffs, to bo 
I re at the said octaves of Saint Hilary, to do as the said writ thereof com- 
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the said John Rogers, on the first day of October, in the twenty-ninth year No. U. 
of the reign of the Lord the King that now is, at Sutton aforesaid, had de- *— v ~* 
mised to the same Richard the tenement aforesaid, with the appurtenances, 
to have and to hold the said tenement, with the appurtenances, to the said 
Richard and his assigns, from the Feast of Saint Michael the Archangel then 
last past, to the end and term of five years from thence next following and 
fully to be complete and ended, by virtue of which demise the said Richard 
entered into the said tenement, with the appurtenances, and was thereof 
possessed ; and the said Richard being so possessed thereof, the said William 
afterwards, that is to say, on the said first day of October in the said twenty- 
ninth year, with force and arms, that is to say, with swords, staves, and 
knives, entered into the said tenement, with the appurtenances, which the 
said John Rogers demised to the said Richard in form aforesaid for the term 
aforesaid, which is not yet expired, and ejected the said Richard out of his 
said farm, and other wrongs to him did, to the great damage of the said 
Richard, and against the peace of the said Lord the King ; whereby the said 
Richard saith, that he is injured and damaged to the value of twenty pounds. 
And thereupon he brings suit, &c. 

Martin, for the plaintiff. ) Pledges of ) John Doe. 

Peters, for the defendant. } prosecution. J Richard Roi. 

Mr. George Saunders, 

I am informed that you are in possession of, or claim title to, the premises Notiet. 
mentioned in this declaration of ejectment, or to some part thereof; and I, .**&& 

being sued in this action as a casual ejector, and having no claim or title to 
the same, do advise you to appear next Hilary Term in his Majesty's court , „, ,. m 

of King's Bench at Westminster, by some attorney of that court, and then ■^ A - 

and there, by a rule to be made of the same court, to cause yourself to be 
made defendant in my stead ; otherwise I shall suffer judgment to be en- 
tered against me, and you will be turned out of possession. 

Your loving friend, 

William Stiles. 

5th January, 1756. 

♦Sect. 3. The Rule of Court. [*Lx. 

Hilary Term, in the twenty-ninth Year of King George the Second. 



Berks, ) It is ordered by the court, by the assent of both parties, and their *™ ,th !- 
to wit. J attorneys, that George Saunders, gentleman, may be made defendant, m <£^p> %£& 
in the place of the now defendant, William Stiles, and shall immediately the apporte- 
appear to the plaintiff's action, and shall receive a declaration in a plea of SJ"Sdemi£of 
trespass and ejectment of the tenements in question, and shall immediately John Roger*. 

{)lead thereto Not Guilty ; and, upon the trial of the issue, shall confess 
ease, entry, and ouster, and insist upon his title only. And if upon the 
trial of the issue, the said George do not confess lease, entry, and ouster, 
and by reason thereof the plaintiff cannot prosecute his writ, then the taxa- 
tion of costs upon such nonpros, shall cease, and the said George shall pay ; '' " 
such costs to the plaintiff, as by the court of our Lord the King here snail 
be taxed and adjudged, for such his default in non-performance of this rule ; 
and judgment shall be entered against the said William Stiles, now the 
casual ejector, by default. And it is further ordered, that if upon the trial 
of the said issue a verdict shall be given for the defendant, or if the plaintiff 
shall not prosecute his writ upon any other cause than for the not confessing 
lease, entry, and ouster as aforesaid, then the lessor of the plaintiff shall 
pay costs, if the plaintiff himself doth not pay them. 

By the Court. 

Martin, for the plaintiff. ) 

Newman, for the defendant. J 

Sect. 4. The Record. 

"Fleas before the Lord the King at Westminster, of the Term of Saint 
Hilary, in the twenty-ninth Year of the Reign of the Lord George the 
Second, by the grace of God, of Great Britain, France, and Ireland King, 
Defender of the Faith, &c. 

Berks, ) George Saunders, late of Sutton, in the county aforesaid, gentleman, h i ' 

to wit. J was attached to answer Richard Smith, of a plea, wherefore ndtb ; ' 

Vol.IL— 21 UX 
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aforesaid Richard Smith within complains against him ; and assess the No. IIL 
damages of the said Richard Smith, on occasion of that trespass and eject- *- * -* 
imnt, besides his costs and charges which he hath been put unto about his 
suit in that behalf, to twelve pence; and, for those costs and charges, to 
forty shillings. Whereupon the said Richard Smith, by his attorney afore- 
said, prayeth judgment against the said George Saunders, in and upon the 
verdict aforesaid by the jurors aforesaid given in the form aforesaid ; and 
the said George Saunders, by his attorney aforesaid, saith, that the court here Muion in ane* 
ought not to proceed to give judgment upon the said verdict, and prayeth of J ud 8 m « rt » 
that judgment against him the said George Saunders, in and upon the ver- 
dict aforesaid by the jurors aforesaid given in the form aforesaid, may be 
stayed, by reason that the said verdict is insufficient and erroneous, and 
that the same verdict may he quashed, and that the issue aforesaid may be 
tried anew by other jurors to be afresh impanelled. And, because the court 
of the Lord the King here is not yet advised of giving their judgment of Continuance, 
and upon the premises, therefore day thereof is given as well to the said 
Richard Smith as the said George Saunders, before the Lord the King, until 
the morrow of the Ascension of our Lord, wheresoever the said Lord *the [*xii. 
King shall then be in England, to hear their judgment of and upon the 
premises, for that the court of the Lord the King is not yet advised thereof. 
At which day before the Lord the King, at Westminster, come the parties 
aforesaid by their attorneys aforesaid ; upon which, the record and matters 
aforesaid having been seen, and by the court of the Lord the King now 
here fully understood, and all and singular the premises having been exa- 
mined, and mature deliberation being had thereupon, for that it seems to Opinio, of the 
the court of the Lord the King now here that the verdict aforesaid is in no eamtm 
wise insufficient or erroneous, and that the same ought not to be quashed, 
and that no new trial ought to be had of the issue aforesaid, Therefore it Jndgmeut tor tbe 
is considered, that the said Richard do recover against the said George his P 1 *"**** 
term yet to come, of and in the said tenements, with the appurtenances, 
and the said damages assessed by the said jury in form aforesaid, and also 
twenty-seven pounds six shillings and eight-pence for his costs and charges Cotta. 
aforesaid, by the court of the Lord the King here awarded to the said 
Richard, with his assent, by way of increase ; which said damages in the 
whole amount to twenty-nine pounds, seven shillings and eight-pence. 
" And let the said George be taken, [until he maketh fine to the Lord the Oapiatur j*i 
King."]* And hereupon the said Richard, by his attorney aforesaid, prayeth ^ n€m 
a writ to the Lord the King, to be directed to the sheriff of the county 
aforesaid, to cause him to have possession of his term aforesaid yet to come, Writ of poeeet 
of and in the tenements aforesaid, with the appurtenances ; and it is granted ■ ion 
unto him, returnable before the Lord the King on the morrow of the Holy 
Trinity, wheresoever he shall then be in England. At which day before the and return. 
Lord the King, at Westminster, cometh the said Richard, by his attorney 
aforesaid ; and the sheriff', that is to say, Sir Thomas Reeve, Knight, now 
sendeth, that he by virtue of the writ aforesaid to him directed, on the 
ninth «day of June last past, did cause the said Richard to have his posses- 
sion of his term aforesaid yet to come, of and in the tenements aforesaid, 
with the appurtenances, as he was commanded. 

*No. III. [*xiu. 

PROCEEDINGS ON AN ACTION OF DEBT IN THE COURT OF COM- 
MON PLEAS; REMOVED INTO THE KING'S BENCH BY WRIT OF 
ERROR. 

Sect. 1. Original. 

George the Second, by the grace of God, of Great Britain, France, and Prmcipe. 
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox- 
fordshire, greeting. Command Charles Long, late of Burford, gentleman, 
that justly and without delay he render to William Burton two hundred 
pounds, which he owes him and unjustly detains, as he saith. And unless 
he shall so do, and if the said William shall make you secure of prosecuting 
his claim, then summon by good summoners the aforesaid Charles, that he 
be before our justices, at Westminster, on the octave of Saint Hilary, to 
» Now omitted. See page 888. 
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Chap. 27.] PEIVATE WBONGS. 453 

point of law is submitted to their decision; who thereupon hear it solemnly 
argued by counsel on both sides, and certify their opinion to the chancellor. 
And upon such certificate the decree is usually founded. 

Another thing also retards the completion of decrees. Frequently long ac- 
counts are to be settled, encumbrances and debts to be inquired into, and a 
hundred little facts to be cleared up, before a decree can do full and sufficient 
justice. These matters are always, oy the decree on the first hearing, referred 
to a master in chancery to examine, which examinations frequently last for 
years; and then he is to report the fact, as it appears to him, to the court. This 
report may be excepted to, disproved, and overruled; or otherwise is confirmed, 
and made absolute, by order of the court. 

When all issues are tried and settled, and all references to the master ended, 
the cause is again brought to hearing upon the matters of equity reserved, and 
a final decree is made ; the performance of which is enforced (if necessary) by 
commitment of the person, or sequestration of the party's estate. And if by 
this decree either party thinks himself aggrieved, he may petition the chancellor 
for a reliearing ; whether it was heard before his lordship, or any of the judges 
sitting for him, or before the master of the rolls. For, whoever may have heard 
the cause, it is the chancellor's decree, and must be signed by him before it is 
enrolled ;(&) which is done of course unless a rehearing be desired. Every pe- 
tition for a rehearing must be signed by two counsel of character, usually such 
as have been concerned in the cause, certifying that they apprehend the cause 
is proper to bo reheard. And upon the *rehearing, all the evidence r*ifvi 
taken in the cause, whether read oefore or not, is now admitted to be L 
read ; because it is the decree of the chancellor himself, who only now sit9 to 
hear reasons why it should not be enrolled and perfected; at which time all 
omissions of either evidence or argument may be supplied. (c) But, after the 
decree is once signed and enrolled, it cannot be reheard or rectified but by bill 
of review, or by appeal to the house of lords. 

A bill of review™ may be had upon apparent error in judgment appearing on 
the face of the decree ; or, by special leave of the court, upon oath made of the 
discovery of new matter or evidence, which could not possibly be had or used 
at the time when the decree passed. But no new evidence or matter then in 
the knowledge of the parties, and which might have been used before, shall be 
a sufficient ground for a bill of review. 

An appeal to parliament, that is, to the house of lords, is the dernier resort 
of the subject who thinks himself aggrieved by an interlocutory order or final 
determination in this court; and it is effected by petition to the house of peers, 
and not by writ of error, as upon judgments at common law. This jurisdiction 
is said(d) to have begun in 18 Jac. I., and it is certain that the first petition, 
which appears in the records of parliament, was preferred in that year;(e) and 
that the first which was heard and determined (though the name of appeal was 
then a novelty) was presented in a few months after ;(/) both levelled against 
the lord chancellor Bacon for corruption and other misbehaviour. It was after- 
wards warmly controverted by the house of commons in the reign of Charles 
the Second. (g) But this dispute is now at rest :(h) it being obvious to the reason 

(») Stat. 3 Geo. TIL c. 39. See p. 450. (/) Ibid. 3, 11. 12 Dec. 1621. 

(') Gill.. R«-p. 151, 1.V2. (i) Com. Jour, ltt Not. 1675, kc 

(') Com. Jour. 13 Mar. 1704. (*> Show. Pari. C 81. 
(•) Lurtls*' Jour. 23 Mar. 1620. 

which he had a doubt might he decided in that suit, and he suspended his decree till the 
court of law had given its judgment. It appears that the first case sent from the rolls 
to the King's Bench is in G T. K. 313, where lord Kenyon says, ** 1 believe that there is 
no instance in which this court ever certified their opinion on a case sent here from the 
master of the rolls. In Colson i\*. Colsou it was refused ; but 1 think it was an idle 
formality, and I shall feel no reluctance in certifying in such cases, because I think it is 
convenient to the suitors of that court." — Christian. 

15 A bill of review is only necessary where a decree is signed and enrolled. Mitf. PI. 
71. It cannot be brought after twenty years. Id. 69. 1 Bro. P. C. 95. 5 Bro. P. C. 460. 
6 Bro. P. C. 395.— Cuitty. 
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4&4 PRIVATE WRONGS. [Book III 

of all mankind, that, nhm the emirta of equity U^amo principal trihunaU (•* 
# jjte -i d* < niin^ caUHi'n i»l tiro|MTty. m revision of their •«lecre««* < hv may •»! ap^ 
^ jM«al > Uraim- ri|imlly iif<v*fmry a* a writ of error Inun the jud.:n>'-rtt 
of a court of law. Ami. u|*»n the nan u* principle, from derree* of the « han* rd-r 
relating to the* ci»mmi»«ioner« for the di*«o)titi«»ii 4 >f i hauntrie*. Ac . under th«* 
•tatutc •(? Hon. VIII. o. 4, tan well aa tor chantahlo u*e* under the »tatut«- 1*5 
Kill. c. 4.) an ftj»|K-ul to the kiiitf in parliament wm alwat* ott<|ii< ■«t;«*v..il*!\ 
allowed 1 1 / Hut no iHH evident e n* admitted in the hou««* of |«mU u|«»n any 
account; thin Iniii^ a distinct jurisdiction :<Ai wkiirh differ* it very considerably 
from tin mo inttaiuc*. wherein the name juriadiction revise* an«I nirnrt* it* *•«?* 
acta, aa in rehearing* and hill* of rwicw. For it in a practice unknown to our 
law, (though constantly followed in the spiritual court*.* when a <»u|tcn«*r « .»urt 
ia reviewing the acute nee of an inferior, to examine the justice of the* former 
decree hy evidence that wan never produced hclow. Ami thua mueli lor tLc 
general method of proceeding in the cuurta of equity. 

i\ v%k»» <u*nuia. i •*•, ii <• on *■» iu, i*c 
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APPENDIX. 



No. I. 

PROCEEDINGS ON A WRIT OF RIGHT PATENT. 

No. I. 
Sect. 1. Writ of Right Patent in the Court Baron. v_ v -/ 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland King, Defender of the Faith, and so forth, to Willoughby, earl of 
Abingdon, greeting. We command you that without delay you hold full 
right to William Kent, Esquire, of one messuage and twenty acres of land, 
with the appurtenances, in Dorchester, which he claims to hold of you 
by the free service of one penny yearly in lieu of all services, of which 
Richard Allen deforces him. And unless you do so, let the sheriff of 
Oxfordshire do it, that we no longer hear complaint thereof for defect of 
right. Witness ourself at Westminster, the twentieth day of August, in the 
thirtieth year of our reign. 

Pledges of prosecution. {££*£*«. 

Sect. 2. Writ of Tolt, to remove it into the County Court. 

Charles Morton, Esquire, sheriff of Oxfordshire, to John Long, bailiff- 
errant of our Lord the King and of myself, greeting. Because by the com- 
plaint of William Kent, Esquire, personally present at my county court, to 
wit, on Monday, the sixth day of September, in the thirtieth year of the 
reign of our Lord George the Second, by the grace of God, of Great Britain, 
France, and Ireland King, Defender of the Faith, and so forth, at Oxford, 
in the shirehouse there holden, I am informed, that although he him- 
self the writ of our said Lord the King of right patent directed to Wil- 
loughby, earl of Abingdon, for this that *he should hold full right to the [*ii. 
said William Kent, of one messuage and twenty acres of land, with the ap- 
purtenances, in Dorchester, within my said county, of which Richard Allen 
deforces him, hath brought to the said Willoughby, earl of Abingdon ; yet 
for that the said Willoughby, earl of Abingdon, favoureth the said Richard 
Allen in this part, and hath hitherto delayed to do full right according to 
the exigence of the said writ, I command you on the part of our said Lord 
the King, firmly enjoining that in your proper person you go to the court- 
baron of the said Willoughby, earl of Abingdon, at Dorchester aforesaid, 
and take away the plaint which there is between the said William Kent 
and Richard Allen by the said writ into my county court to be next holden ; 
and summon by good summoners the said Richard Allen that he be at my 
county court, on Monday, the fourth day of October next coming, at Oxford, 
in the shirehouse there to be holden, to answer to the said William Kent 
thereof. And have you there then the said plaint, the summoners, and 
this precept. Given in my county court, at Oxford, in the shirehouse, the 
sixth day of September, in the year aforesaid. 

Sect. 3. Writ of Pone, to remove it into the Court of Common Pleas. 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford- 
shire, greeting. Put at the request of William Kent, before our justices at 
Westminster, on the morrow of All Souls, the plaint which is in your 
county court by our writ of right, between the said William Kent, demand- 
ant, and Richard Allen, tenant, of one messuage and twenty acres of land, 
with the appurtenances, in Dorchester ; and summon by good summoners 
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same by another man, who, &c. And hereupon it is demanded of the said No. L 
George and Henry whether they are ready to make battel as they before v - » -' 
have waged it; who say that they are. And the same George Rum bold 
giveth gage of defending, and the said iienry Broughton giveth gage of Gag* given, 
proving ; and such engagement being given as the manner is, it is de- 
manded of the said William Kent and Richard Allen if they can say any 
thing wherefore battel ought not to be awarded in this case ; who say that they 
cannot. Therefore it is considered, that battel be made thereon, &c. And Award of battel. 
the said George Kumbold findeth pledges of battel, to wit, Paul Jenkins Pledge*, 
and Charles Carter ; and the said Henry Broughton findeth also pledges of 
battel, to wit, Reginald Read and Simon Tayler. And thereupon day is Continuance, 
here given as well to the said William Kent as to the said Richard Allen, to 
wit, on the morrow of Saint Martin next coming, by the assent as well 
of the said William Kent as of the said Richard Allen. And it is com- 
manded that each of them then have here his champion, sufficiently fur- 
nished with competent armour as becomes him, and ready to make the 
battel aforesaid ; and that the bodies of them in the mean time be safely 
kept, on peril that shall fall thereon. At which day here come as well Champions ap- 
the said William Kent as the said Richard Allen by their attorneys afore- poar * 
said, and the said George Rumbold and Henry Broughton in their proper 
persons likewise come, sufficiently furnished with competent armour as be- . 

comes them, ready to make the battel aforesaid as they had before waged 
it. And hereupon day is further given by the court here, as well to the said Adjournment to 
William Kent as to the said Richard Allen, at Tothill, near the city of Tothm **** 
Westminster, in the county of Middlesex, to wit, on the morrow of the 
Purification of the Blessed Virgin Mary next coming, by the assent as well 
of the said * William as of the aforesaid Richard. And it is commanded r*v. 
that each of them have then there his champion, armed in the form afore- 
said, ready to make the battel aforesaid, and that their bodies in the mean 
time, &c. At which day here, to wit, at Tothill aforesaid, comes the said 
Richard Allen by his attorney aforesaid, and the said George Rumbold and 
Iienry Broughton in their proper persons likewise come, sufficiently fur- 
nished with competent armour as becomes them, ready to make the battel 
aforesaid as they before had waged it. And the said William Kent being 
.solemnly called doth not come, nor hath prosecuted his writ aforesaid. 
Therefore it is considered, that the same William, and his pledges of pro- Demandant no.* 
scouting, to wit, John Doe and Richard Roe, be in mercy for his false com- BUlt " 
plaint, and that the same Richard go thereof without a day, &c, and also 
that the said Richard do hold the tenements aforesaid with the appur- Pinal judgment 
tenances to him and his heirs, quit of the said William and his heirs, for- for tiM tenant- 
ever, <fcc. 

Sect. 6. Trial bt the Grand Assize. 

And the said Richard Allen, by Peter Jones, his attorney, comes and Defence. 

defends the right of the said William Kent, and his seisin, when, &c., and 
all, Ac., and whatsoever, &c, and chiefly of the tenements aforesaid with 
the appurtenances, as of fee and right, &c., and puts himself upon the grand mim. 
assize of the Lord the King, and prays recognition to be made, whether he 
himself hath greater right to hold the tenements aforesaid, with the appur- 
tenances, to him and his heirs as tenants thereof, as he now holdeth them, 
or the said William to have the said tenements with the appurtenances, as 
he above dcmandeth them. And he tenders here in court six shillings and Tender of 
eight-pence to the use of the Lord the now King, &c., for that, to wit, it"""** 
may be inquired of the time [of the seisin alleged by the said William.] 
And he therefore prays that it may be inquired by the assize, whether the 
said William Kont was seised of the tenements aforesaid, with the appurte- 
nances in his demesne, as of fee, in the time of the said Lord the King 
George the First, as the said William in his demand before hath alleged. 
Therefore it is commanded the sheriff, that he summon by good summon- Summon* of 
ers four lawful knights of his county, girt with swords, that they be here on knighm. 
the octaves of Saint Hilary next coming, to make election of the assize afore- 
said. The same day is given as well to the said William Kent as to the said 
Richard Allen, here, &c. At which day here come as well the said William Return. 
Kent as the said Richard Allen ; and the sheriff, to wit, Sir Adam Alstone, 
Knight, now returns, that he had caused to be summoned Charles Stephens, 
Randel Wheler, Toby Cox, and Thomas Munday, four lawful knights of *his [*vi. 
'YKinty, girt with swords, by John Doe and Richard Roe, his bailiffs, to be 
L re at the said octaves of Saint Hilary, to do as the said writ thereof com- 
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the said John Rogers, on the first day of October, in the twenty-ninth year No. II. 
of the reign of the Lord the King that now is, at Sutton aforesaid, had de- w » -* 
mised to the same Richard the tenement aforesaid, with the appurtenances, 
to have and to hold the said tenement, with the appurtenances, to the said 
Richard and his assigns, from the Feast of Saint Michael the Archangel then 
last past, to the end and term of five yean from thence next following and 
fully to be complete and ended, by virtue of which demise the said Richard 
entered into the said tenement, with the appurtenances, and was thereof 
possessed ; and the said Richard being so possessed thereof, the said William 
afterwards, that is to say, on the said first day of October in the said twenty- 
ninth year, with force and arms, that is to say, with swords, staves, and 
knives, entered into the said tenement, with the appurtenances, which the 
said John Rogers demised to the said Richard in form aforesaid for the term 
aforesaid, which is not yet expired, and ejected the said Richard out of his 
said farm, and other wrongs to him did, to the great damage of the said 
Richard, and against the peace of the said Lord the King ; whereby the said 
Richard saith, that be is injured and damaged to the value of twenty pounds. 
And thereupon he brings suit, &c. 

Martin, for the plaintiff. ) Pledges of ) John Dob. 

Peters, for the defendant, j prosecution, j Richard Roi. 

Mr. George Saunders, 

I am informed that you are in possession of, or claim title to, the premises Notict. 
mentioned in this declaration of ejectment, or to some part thereof; and I, .^e**t 

being sued in this action as a casual ejector, and having no claim or title to 
the same, do advise you to appear next Hilary Term in his Majesty's court , .« : 

of King's Bench at Westminster, by some attorney of that court, and then l '-• 

and there, by a rule to be made of the same court, to cause yourself to be 
made defendant in my stead ; otherwise I shall suffer judgment to be en- 
tered against me, and you will be turned 6ut of possession. 

Your loving friend, 

William Stiles. 

5th January, 1756. 

♦Sect. 3. The Rule of Court. [*i*\ 

Uilary Term, in the twenty-ninth Year of King George the Second. 



Berks, ) It is ordered by the court, by the assent of both parties, and their |™ lth ■- 
to wit. j attorneys, that George Saunders, gentleman, may be made defendant, me ^ag« £tth 
in the place of the now defendant, William Stiles, and shall immediately the appurte- 
appear to the plaintiff's action, and shall receive a declaration in a plea of ^"SJjJeSJwS 
trespass and ejectment of the tenements in question, and shall immediately John Rogers. 

{dead thereto Not Guilty ; and, upon the trial of the issue, shall confess 
ease, entry, and ouster, and insist upon his title only. And if upon the 
trial of the issue, the said George do not confess lease, entry, and ouster, 
and by reason thereof the plaintiff cannot prosecute his writ, then the taxa- 
tion of costs upon such non pros, shall cease, and the said George shall pay ■'-'•'* 
such costs to the plaintiff, as by the court of our Lord the King here shall 
be taxed and adjudged, for such his default in non-performance of this rule ; 
and judgment shall be entered against the said William Stiles, now the 
casual ejector, by default. And it is further ordered, that if upon the trial 
of the said issue a verdict shall be given for the defendant, or if the plaintiff 
shall not prosecute his writ upon any other cause than for the not confessing 
lease, entry, and ouster as aforesaid, then the lessor of the plaintiff shall 
pay costs, if the plaintiff himself doth not pay them. 

By the Court. 
Marti n, for the plaintiff. ) 

■ " - •} 



Newman, for the defendant. 



Sect. 4. The Record. 

"Fleas before the Lord the King at Westminster, of the Term of Saint 
Hilary, in the twenty-ninth Year of the Reign of the Lord George the 
Second, by the grace of God, of Great Britain, France, and Ireland King, 
Defender of the Faith, &c. 

Berks, ) George Saunders, late of Sutton, in the county aforesaid, gentleman, 
to wit. ] was attached to answer Richard Smith, of a plea, wherefore natb 
Vol. XL— 21 3U 
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APPENDIX. 809 

aforesaid Richard Smith within complains against him ; and assess the No. IIL 
damages of the said Richard Smith, on occasion of that trespass and eject- *- » -» 
ment, besides his costs and charges which he hath been put unto about his 
suit in that behalf, to twelve pence; and, for those costs and charges, to 
forty shillings. Whereupon the said Richard Smith, by his attorney afore- 
said, prayeth judgment against the said George Saunders, in and upon the 
verdict aforesaid by the jurors aforesaid given in the form aforesaid ; and 
the said George Saunders, by his attorney aforesaid, saith, that the court here Mction in 
ought not to proceed to give judgment upon the said verdict, and prayeth of Judgment, 
that judgment against him the said George Saunders, in and upon the ver- 
dict aforesaid by the jurors aforesaid given in the form aforesaid, may be 
stayed, by reason that the said verdict is insufficient and erroneous, and 
that the same verdict may be quashed, and that the issue aforesaid may be 
tried anew by other jurors to be afresh impanelled. And, because the court 
of the Lord the King here is not yet advised of giving their judgment of Continuance, 
and upon the premises, therefore day thereof is given as well to the said 
Richard Smith as the said George Saunders, before the Lord the King, until 
the morrow of the Ascension of our Lord, wheresoever the said Lord *the [*xii. 
King shall then be in England, to hear their judgment of and upon the 
premises, for that the court of the Lord the King is not yet advised thereof. 
At which day before the Lord the King, at Westminster, come the parties 
aforesaid by their attorneys aforesaid ; upon which, the record and matters 
aforesaid having been seen, and by the court of the Lord the King now 
here fully understood, and all and singular the premises having been exa- 
mined, and mature deliberation being had thereupon, for that it seems to Opinio*, of Um 
the court of the Lord the King now here that the verdict aforesaid is in no court ' 
wise insufficient or erroneous, and that the same ought not to be quashed, 
and that no new trial ought to be had of the issue aforesaid, Therefore it Jndgmeui tor i 
is considered, that the said Richard do recover against the said George his p 1 * 40 *** 
term yet to come, of and in the said tenements, with the appurtenances, 
and the said damages assessed by the said jury in form aforesaid, and also 
twenty-seven pounds six shillings and eight-pence for his costs and charges Cotts. 
aforesaid, by the court of the Lord the King here awarded to the said 
Richard, with his assent, by way of increase ; which said damages in the 
whole amount to twenty-nine pounds, seven shillings and eight-pence. 
" And let the said George be taken, [until he maketh fine to the Lord the Qapiatvr j»t 
King."]' And hereupon the said Richard, by his attorney aforesaid, prayeth •£"** 
a writ to the Lord the King, to be directed to the sheriff of the county 
aforesaid, to cause him to have possession of his term aforesaid yet to come, Writ of poms 
of and in the tenements aforesaid, with the appurtenances ; and it is granted * iOD 
unto him, returnable before the Lord the King on the morrow of the Holy 
Trinity, wheresoever he shall then be in England. At which day before the*nd return. 
Lord the King, at Westminster, cometh the said Richard, by his attorney 
aforesaid ; and the sheriff, that is to say, Sir Thomas Reeve, Knight, now 
sendeth, that he by virtue of the writ aforesaid to him directed, on the 
ninth day of June last past, did cause the said Richard to have his posses- 
sion of* his term aforesaid yet to come, of and in the tenements aforesaid, 
with the appurtenances, as he was commanded. 

*No. III. [*xin. 

PROCEEDINGS ON AN ACTION OF DEBT IN THE COURT OF COM- 
MON PLEAS; REMOVED INTO THE KING'S BENCH BY WRIT OF 
ERROR. 

Sect. 1. Original. 

George the Second, by the grace of God, of Great Britain, France, and Prmript. 
Ireland King, Defender of the Faith, and so forth; to the sheriff of Ox- 
fordshire, greeting. Command Charles Long, late of Burford, gentleman, 
that justly and without delay he render to William Burton two hundred 
pounds, which he owes him and unjustly detains, as he saith. And unless 
he shall so do, and if the said William shall make you secure of prosecuting 
his claim, then summon by good summoners the aforesaid Charles, that he 
be before our justices, at Westminster, on the octave of Saint Hilary, to 
• Now omitted. Sec page 888. 
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No. III. ahow wherefore he hath not donr it. Ati«l havr yrni thrrr then thr < 
*- » — iii*»ii<-m. and (ho %» nt. Wit**** outsell at \\ e*liuin»tt*r. the twenty -fourth 
day i>l lK«vinUr, in tin* twetit} -eighth year <»| our reign. 

Hedge* of • .!oll\ lK*t. Sumiliofier* of thewithlll* » Koull Moillf. 

pronecutloti. j| KliMAftto lM*l. named t'harlra I^ong. ) !U»t1 JuO%*»«* 

Ktcr. 2. Pax* im. 

(imai.i the Second, hy tli* grace of <»od. of Urrat Britain, Franrr. anal 
Ireland Kinjr. iMfiniVr of thr Faith, and *o forth; to the ahrnff of tin- 
ford-lure, greeting. I*i t hy gagr »nd •*** plrdgra Chart** Lnng. lair of 
llurtord. grnileiuan. that he !*• Iirforr our juaticr*. at Wratminatrr. oti lat 
octate of the Purification of the BIe*«ed Mary. tn«n»«rr to William Burton 
ol a pirn, that hr render to him two hundred |*ound* which hr owe* him 
an<i unjustly detain*, aa h«* aaith: and to •how wherefore hr waa not brfcww 
our jimtii •«•• at Wratmimtrr on thr (n-Urr of Saint Hilary, a* hr Waa mm- 
moiied. And have thrrr thrn thr name* of thr tdedgra ami tht* wnt 
Wit new, Nr John Willra. Knight, at Wratminatrr. thr twenty -third day of 
January, in thr twenty-eighth year of our reign. 

Thr within-named charlr* Long > Kowaao Loon, 
t* attached hy Pledge*, j Kontat Tanaia. 

• ■ •tttoaui thr Second, hy thr grace of ih*d, of Orrat Britain. Franco, ami 

* IV J Ireland King. Ifccfetidrr of thr Faith, ami *o f«>rth ; to thr ahrnff of *►*• 
forddnrc. irrrrtinit. Wi rommaml you. that you diatrrin fhaHr* Long. lalo 
of Burford. gentleman, hy all hm land* ami rhattrU within your l-ailiartrk. 
*o that nnthrr hr nor any onr through him may lay hand* on thr aamo, 
until you shall rnrrivr from u« another command thereupon; and thai yon 
anawer to u* of thr i*»u»i» of thr *ani«>; ami that you havr hi* hotly lo lu ta 
our justice* at Wratminatrr, from thr ilay of Kaater. in fifteen day*, to an- 
awer to William Burton of a plea that hr rrndrr to him two hundrrd potman 
which hr owm him and unjustly detain*, a* hr aaith. ami to hrar hit Judf 
mrnt of hta manv drfaulta. W it*i**. Sir Jolm Willca. Knight, at Weat 
min*trr, thr twelfth day of Frhruary, in thr twmty -eighth yanr of onr 
rrign. 

rrtsm. Thr within*namr<l (liar Ira Long hath nothing in my hnilivirk w h rta ty 
hr may Im* dwtrrinr«I. 

4 r+ (»n»»«.i thr Sr«*find. hy thr grarr of (toil* of (trrot Britain. Franoa, an4 
**■■ Irrland King, lirfrmlrr «»f thr Faith, ami «o forth ; t«> thr ahrrtff of Urn- 
fonUlurr. grrrting. Wg t-ommand yi»u that you takr < liar Ira Lon|L Into of 
lUirford. g«*ntl«-fniin. if hr ma> Ih* found in your hail mirk, and him aaMy 
ki*r|>. m> thut >•»!! may ha%r hi* Imdy U'forr our ju«tirra at Wr»taninat#r # 
fnun thr «la> of Kju»t«r. in fivr wr«*k». to an*wrr to William Burton, gmtla^ 
man. of a |>h*a tliat hr rrndrr to him two hundrrd fMiumla whirh hr t 
him and uii|ii»tly «lrtain«. aa hr aaith; and whrrru|Mm yon ha?r 
ti» our ju»tn«-* at Wi-«tmin«trr that thr «^id <*harlr* hath nothing in your 
l<atli«i« k whrr«h> hr may U* <li*trriiir<l. And harr you thrrr ikm tha 
ant Witm»v >ir John Willra. Knight, at Wratminstrr. thr aiitawtiih «iay 
of April, in thr tttf-nt) -eighth >«-ar of our rrign. 

r*4«rm Thr within -namril Oiarlra I>»ng in not found in my hailiwirk, 

i tit tmtmmims 

*twm Mfui <Jioti.t thr S#N*ond. hy thr grarr of tioil, of Grrat Britain, Franco. on*J 
In-lainl Kuitf. 1>« f.-n-h-r of thr Faith, and m> forth: to thr ahr ru T of Brvfc- 
•hin*. grr««tjiig. Wi «N»mniand you th:it ymi takr OiarWw Long, lair of Bwr. 
fon I. g«'titl«*m.in. if hr ma> U* f«mnd in \our l«iliwirk. and him aairty krr^ 
mi th^t >«»u n».»v hair hi* l*«ly !■*•!• »rr our ju-tirra at Wrattninatrr. on tha> 
morr«»w of thr Holy Trinity, toamwrr to William Burton, ginilinain of a 
l»l«*a that In* rrndrr to him two hundrrd pound* whirh no oaraa kun on4 
uiyu*tlv detain*, a* he «aith . and whereu|-»n our ahoriaT of Omiormauvw kotk 
ma«ir a rrtiirn to our ju«ti«*ra at W«*»tmin»trr at a crrtain a\ny now nawC tlaat 
•jv ] the *afore*aid < liarlea i* m»t found in hi* hailiwirk; and tki f o un on it it 
tr«titiri| in «air *ai<l court that the afi»r«*««id Oiarlra lurk a, wandi l i. an 1 1 ana 
atiout in > our county. And have you thrrr thrn tkia writ. Wrtnan\ Ar 
John Willra. Knight, at Wratminatrr, tho aovaatk tinjr of atny, fen tfca 
twenty-eifhth yoar of our roign. 
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By virtue of this writ to me directed, I have taken the body of the within- No. HL 
named Charles Long ; which I have ready at the day and place within con- *- » ^ 
tained, according as by this writ it is commanded me. ctoJ il^, ntm *' 

Or upon the Return of Non est inventus upon the first Capias, the Plaintiff may 
sue out an Alias and a Pluries, and thence proceed to Outlawry; thus: 

George the Second, by the grace of God, of Great Britain, France, and Alias capiat, 
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox- 
fordshire, greeting. We command you, as formerly we commanded you, 
that you take Charles Long, late of Burford, gentleman, if he may be found 
in your bailiwick, and him safely keep, so that you may have his body be- 
fore our justices at Westminster, on the morrow of the Holy Trinity, to an- 
swer to William Burton, gentleman, of a plea that he render to him two 
hundred pounds which he owes him and unjustly detains, as he saith. And 
have you there then this writ. Witness, Sir John Willes, Knight, at West- 
minster, the seventh day of May, in the twenty-eighth year of our reign. 

The within-named Charles Long is not found in my bailiwick. Sheriff*! retvm. 

No* est Momfa* 

George the Second, by the grace of God, of Great Britain, France, and Piuriu capias. 
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox- 
fordshire, greeting. We command you, as we have more than once com- 
manded you, that you take Charles Long, late of Burford, gentleman, if he 
may be found in your bailiwick, and him safely keep, so that you may have 
his body before our justices at Westminster, from the day of the Holy 
Trinity, in three weeks, to answer to William Burton, gentleman, of a plea 
that he render to him two hundred pounds which he owes him and unjustly 
detains, as he saith. And have you there then this writ. Witness, Sir 
John Willes, Knight, at Westminster, the thirtieth day of May, in the 
twenty-eighth year of our reign. 

The within-named Charles Long is not found in my bailiwick. Jv e^ !S , • mii™ 

♦George the Second, by the grace of God, of Great Britain, France, and [*xvi. 
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox- Rngi /ados, 
fordshire, greeting. We command you that you cause Charles Long, late 
of Burford, gentleman, to be required from county court to county court, 
until, according to the law and custom of our realm of England, he be out- 
lawed if he doth not appear; and if he doth appear, then take him and 
cause him to be safely kept, so that you may have his body before our jus- 
tices at Westminster, on the morrow of All Souls, to answer to William 
Burton, gentleman, of a plea that he render to him two hundred pounds 
which he owes him and unjustly detains, as he saith ; and whereupon you 
have returned to our justices at Westminster, from the day of the Holy 
Trinity, in three weeks, that he is not found in your bailiwick. And have 
you there then this writ. Witness, Sir John Willes, Knight, at Westmin- 
ister, the eighteenth day of June, in the twenty-eighth year of our reign. 

By virtue of this writ to me directed at my county court, held at Oxford, Fheriir* ntm, 
in the county of Oxford, on Thursday the twenty-first day of June, in the Primo exaetm$ ' 
twenty-ninth year of the reign of the Lord the King within written, the 
within-named Charles Long was required the first time and did not appear; 
and at my county court, held at Oxford aforesaid, on Thursday the twenty- Secundo « 
fourth day of July, in the year aforesaid, the said Charles Long was required 
the second time and did not appear ; and at my county court, held at Ox- Tertiot 
ford aforesaid, on Thursday the twenty-first day of August, in the year afore- 
said, the said Charles Long was required the third time and did not appear; 
and at my county court, held at Oxford aforesaid, on Thursday the eigh- Quarto* 
teenth day of September, in the year aforesaid, the said Charles Long was 
required the fourth time and did not appear ; and at my county court, held Quitdot 
at Oxford aforesaid, on Thursday the sixteenth day of October, in the year 
aforesaid, the said Charles Long was required the fifth time and did not ap- 
pear; therefore the said Charles Long, by the judgment of the coroners of Meo% 
the said Lord the King, of the county aforesaid, according to the law and 
custom of the kingdom of England, is outlawed. 

George the Second, by the grace of God, of Great Britain, France, and writ of prod*. 
Ireland King, Defender of the Faith, and so forth; to the sheriff of Ox-«n*t*°n. 
fordshire, greeting. Whereas, by our writ, we have lately commanded you 
that you should cause Charles Long, late of Burford, gentleman, to be re- 
quired from county court to county court, until, according to *the law and [*xvii. 
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M2 Al'I'KNUIX. 

JCo. Ill , uM«.'| 4 <>f .tur n-i!:n of Kti^l.iifl. In- ■li-mM I* • •-ill.ivi-"*! :f !.■• «l.-l n t »,- 

*-— * — I t-.i: .in i .1 !•• •!••! .ijj--.»r. tin ii That \ ■ •■! ijt«i lak** h.iu ali-i « iu« l« :n 

l-li-«i!.,k k* , ! » -tl.it \i»U liiiaTlit !.!.•■ !.!• li-l\ Ul'il ir j'i>!:-«« t 

W . - n . i. . i .11 u,.« ii.-.rr >M ••! Ail **-■■*.-. !■• m**» . r t.. \\ .u.^m I'm *.. i.. 
p. -n'i' ;.. »n '•'■ i | !• i tit «i h- ri-ii'l. r i.» li.iii !«•• huii'ln-l |«>uii-i« win. :. :.- 

• irt. - I. ,lli till III. 'l-'i\ ■!• t.lill*. A- In — .l.'ll I 111 HI I. .HI M Ilitli.ftli I «— i. 

I\ v.i'u- ■■! tin- -:-ii !!■• in !!»•- Hurl* In-i \«.ir-»: tJn- I -»«!*. KI.liUUi .*■*» 
i^m • ii I I ii.-ii.-i n. .!■!■■ -ni'l |.p-i.«i. ■!. tii.il *••!! i .!!.-•■ tin »*nl • U.. « 
L>1>; (•• i< | !■- ..i.lii. • !. ii|--li fi.i< • - »- ill «l.i* ■. a- * MpMif !■• tin- !•■?:.■ 4 
fii.it -t iT'i • Ml.. :••■! ■■!»•■ | !•- Lilii.it.' i. -(..ill It- rn.i'it .it ..r m*ar tin ::» -| 
u-tl.ii ■»■ ■ r ■-! Id- ■ l.i.fi h •■! II. «• | ir.*li m.i !• ill !.«• HiIiaI'! 1 *. tn*f !•■• r* i. .*-r 
lulu-, it in.! \ii. »•• ti..it \ ii in.it l.i.'- !.»• i--l\ i«!'.r* a our ju>i.'** At 
\\ • •hmi.-i. r. .it :>•• -1 iv .i:..n -.i.-l. (•• ui-w r tin- -.ml \\ ilium I'.ijrt'i. • '. :!.*• 
,il'-ii -.».■! Ai.-l li.i«i' >••!! iJ.in- ii.«n ti..« »nt WiTMi*. >ir .' * n 
\N »l«v Kit. .'M. .it \\ •'•tiiiiiiMff-r. tin- ti^liit • i.tii •!.!) ••! Juiii*. in tin- l".!.:* ■ 

• ..'ir.ii >i-.ii i : "in i. >( ;ii. 

ilf'i r»in-n \\\ \ .:■•..-..! !l. . unt f<> fin' <lir* • ff«l. .it lii\ • ■■•if it> i ..i|ft ln-M At i »\f -I. 

' * ill tl nf iT \ •>! « • vf- -r I. 'II I iiui-<U*i tin twt-n* i -.\th iUv • •! Jurir. in SI ■• 

twill'. li.li ( li »■ - il ■•! tin n ••Til •»! tin- Lm>I t In- K-lik" witlnli »ntl« n l«*i*-*i 
t>i i-- | i • ■ -,.. I t!.. fir-t turn*. .iihI .it tin* «:• i.«r.»l «|iurtt-r m-mi. ti» of ih.- 
| •-.!« •■ l. .-i ■■•»*' »«i .«:-'t. -a..|. ••!! In. "I.i\ tin* fifif«-iit|i -la) ••! Jiili .ri n..t 

\..ir.i! :. ..i | . ;UJ». «| f.i I— IiIin l.iilii. >| tl.f •§•• i.||.| tlllM* . Ali'l At tl.f ll»»t 
u-ti.il .|. H .i . ! :iu . Uiw ii <■! lUirl. >f «i M.tli ti Mnttfii. «»ll >uii.l*» tin* tl<;ri 
«l.i\ <>1 A'l.'U't .ti tin- \»**r af<nt-".iiil. iiitint -li.il. !\ uftt-r iln in** ••■n irw. • r *• 
iii..ii:Ii a: ti>» 1- -nt U|..ir tin* *» it Inn n.iin. i t ii.nl. « l^nij: »»« r«*»|mr*«l tf.«> 
tlllli t.in-. I . .iu-.il t.< *-■ |.l«- 1 i.lii. -I tin- ISi.r-l tilinv tliAt tin- •*. 1 • l*+r.++ 
l..-iik' -i. -ui-l Hii'lt-r hiiii*i-il Hutu ni<*. a- « ith.it it i* « •'|iuiiaii*I««I m». 

<ii>>n>.i tli.- S--«---ii«I. l>\ tin- fc-r.i f «•■■■!. >>f •irt-at Jlritaiti Frntitv »r.| 

Ir. i.. ii. I K.iu. 1 *--f--n« l--r -f tin- r\iitli. .iii>l •«. t«»rth. |i» tin* •In-rtfT nf fW-*. 
-i.irt-. jjrt.t.n.v \\i • ••tutii.iinl >"U. th it t>.ii .'lint li- -t !■> rt-a~n «<f im 
IiU-i?\ «<l *-«iir i-it'inf*. Im! that \nii f.iKi' f'uiri'** I>«n^. l.it<* of Hurf»rl. .u 

tin- i ••tlllt\ »iJ I l\!..n|. !•• liflt-liiali. U-ilij .iHtl.iWt-1 .11 tin* «*l*l i^»unt% of « 'I- 

fopi. "ii riiur»«l.i\ tlii- »i\l«« nth 'I. in ••( « fc i"l<«r l.i«t |«*t. At tin* *uit nf U .i- 

li.iTli r.iilfoli. J. litlt-til.ill. ••! ;l |U.l ot ili-lit. »•> tin* •InTltT «•( • »3lfi .pl*l..r« 

:if'*f»— ii>I r*nnin«i t«i i'iir jii»t:n-« at W * «iiu:ii«ti r «n tin- ni--rr«'W -f A.I 
.*^.iiN tin n in-xi • iiiiinii;. : if tin* ».iii| Oi.irl*-* l^'inr tuai !■»■ f.-uml in « «.? 
•xvni.1 l-;iio«ii k . .ui-l liim •>.!(• \\ kt*«-|>. •»«• tli.it \> ii rn.i\ •Iia*»* hi* l--l> t»rft»rr . cr 
■u-!iit» .»! \Vi--fn.iti-tf t Irmti tin- <l.»\ of St. M.irtui in liftr-«-n -U\«. t«. .i • 
iiihI ri'. • ;\«- wit.it our •-••urt •hall n>ii«i*h-r • ■•!»• • ri.ii^f him in thi* l«f^lf 
WtTM«v ^ir -I- -ii ii Wil!«-». Knu'lit. a: W. •tiiun>ti-r. tin- M&th -Iat «.f \. 
>. luU r. in tin- !*%• nf \ -ninth Mar of our r> .^u. 

■Mnff • ■••hi . H\ \irtiif ■»! llii- «rit tn im* •Iir»**i -t«l. I Iia%i* tak«-u thr Unly iif th«* «itf.:n - 
f *T* k "l'*>< tl hi,. .1 I'h.iii.* |.. .ii,:. win. h I I. .Mf r-i».l\ at tin- t\jk\ alnl |>Urv m thin t- c 

* tailn-l. .iHiifiilu' a.*) l»v thi* writ It i» romiiiiilifli-*! lilt*. 

Nil. ;;. Mini. <>r Mim*ik«ki. on I.ititit tnikii n»*« i*« thi Cut it k+ 

Ki\«. * IUm ii. 

M ,4 H !•■-»■ |/.;:- . i 'fur <iimirr i« <-..mimi.iu'1. •! th.it In* tak** OiAr!*«»* l**mg. Ia:» 
fy«u»i,-M« ^ p ^, ^ j ;jj tl ^ i-oiuin ••! iitttifl. if h«* n«> I*- fn«i»«| »n i.j 

I .i.i » > k. M.'l h in >.!*• 1\ k« #|i. »•• th.it In- mill liA\«* hi* l*nilv t-rf«<r** tf.« 

!>-!>i ti." K:i,: it Wf •in. iii«.ti*r. on \\ «■• In •--!*> n«'*4t Aft**r fifteen «Ia* • f 

>A/f«u« il i»m l-i-t- r. to .iii-m-r W:ll:.im Hurtoii. & nth num. «»f a i«h*A <»f tr«**|>AA« . ««» 

M ••• !■• a 1 li of tin- -.ii- I Willi Ain AjMUI't fin* Afir<-*AI<1 UlAflfA. f<«T !•-» Kun 

• lft-1 j-'un-U .<t i|i it. .ii-ior«lniir tn thi- riiifiuii >if th** nmrt of th«* aakI I^^i 
tin- K.ii,:. I- f.Tf tin- Kiu»- hiiu*flf t» !-■ t*xhil'it«*l / ai»<J thai h» Kav* lkn-rm 

tln-li th;- |>r J-t. 

t*4«*rtff • r-fnn Tin- Willi. It tiillH-1 « "liiirlf* I.'ifl^ i» ll"t f«Min«l in MlT l*Aili«irk. 

«*¥•■■ "f <« « • ki 

t»i.K t/ th«- ••-■•■n-l. !■% tin* irr.ii-«i iif iJ.til. nf iSrt-At BntAin. Frm-*. Ami 
I" '.u.-i K ti/. I-* '• f.-l-r ••{ th.- K.nth. atnl -» forth . !«• thr •hrntf nf It»»k. 
•h n- fc 'Ti • t ti.* Wiinn* «•• Uti-U «*«.iiiTMAri<lf«| our •rwntT «»f M^M!***^! 
•j. »t h.- -t. ui-l f.ik>- CiLirlt** I^nirf. Ut«* of nurlonl. m thr c*nuntv of «»if <*l. 
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if he might be found in his bailiwick, and him safely keep, so that he might No. HL 
be before us at Westminster, at a certain day now past, to answer unto Wil- *■ * ■' 
liam Burton, gentleman, of a plea of trespass; [and also to a bill of the said Jcetiam. 
William against the aforesaid Charles, for two hundred pounds of debt, ac- 
cording to the custom of our court, before us to be exhibited ;] and our said 
sheriff of Middlesex- at that day returned to us that the aforesaid Charles 
was not found in his bailiwick ; whereupon on the behalf of the aforesaid 
William, in our court before us, it is sufficiently attested that the aforesaid 
Charles lurks and runs about in your county: Therefore we command you 
that you take him, if he may be found in *your bailiwick, and him safely [*xix. 
keep, so that you may have his body before us at Westminster on Tuesday 
next after five weeks of Easter, to answer the aforesaid William of the plea 
land bill] aforesaid; and have you there then this writ. Witness, Sir 
Dudley Ryder, Knight, at Westminster, the eighteenth day of April, in the 
twenty-eighth year of our reign. 

By virtue of this writ to me directed, I have taken the body of the within- Sheriff*^ 
named Charles Long, which I have ready at the day and place within con- 0tp * 
tained, according as by this writ it is commanded me. 

Sect. 4. Writ of Quo Minus in the Exchequer. 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Berk- 
shire, greeting. We command you that you omit not by reason of any 
liberty of your county, but that you enter the same, and take Charles Long, 
late of Burford, in the county of Oxford, gentleman, wheresoever he shall 
be found in your bailiwick, and him safely keep, so that you may have his 
body before the Barons of our Exchequer at Westminster on the morrow 
of the Holy Trinity, to answer William Burton, our debtor of a plea, that 
he render to him two hundred pounds which he owes him and unjustly de- 
tains, whereby he is the less able to satisfy us the debts which he owes us 
at our said Exchequer, as he saith that he can reasonably show that the 
same he ought to render: and have you there this writ. Witness, Sir 
Thomas Parker, Knight, at Westminster, the sixth day of May, in the 
twenty-eighth year of our reign. 

By virtue of this writ to me directed, I have taken the body of the within- Sherur* 
named Charles Long, which I have ready before the barons within written, ° tf% 
according as within it is commanded me. 

Sect. 5. Special Bail, on the Arrest of the Defendant, pursuant to the 
Testatum Capias, in page xiv. 

Know all men, by these presents, that we, Charles Long, of Burford, in the B»n-b<rod to i 
county of Oxford, gentleman, Peter Hamond, of Bix, in the said county, therilL 
yeoman, and Edward Thomlinson, of Woodstock, in the said county, inn- 
holder, are held and firmly bound to Christopher Jones, esquire, sheriff of 
the county of Berks, in four hundred pounds of lawful money of Great 
Britain, to be paid to the said sheriff, or his certain attorney, executors, 
administrators, or assigns ; for which payment well and truly to be made 
we bind ourselves, and each of us by himself *for the whole and in gross, [*xx. 
our and every of our heirs, executors, and administrators, firmly by these 
presents, sealed with our seals. Dated the fifteenth day of May, in the 
twenty-eighth year of the reign of our sovereign Lord George the Second, 
by the grace of God King of Great Britain, France, and Ireland, Defender 
of the Faith, and so forth, and in the year of our Lord one thousand seven 
hundred and fifty-five. 

The condition of this obligation is such, that if the above-bounden Charles 
Long do appear before the justices of our sovereign Lord the King, at West- 
minster, on the morrow of the Holy Trinity, to answer William Burton, 
gentleman, of a plea of debt of two hundred pounds, then this obligation 
shall be void and of none effect, or else shall be and remain in full force 
and virtue. 

Sealed and delivered, being first duly Charles Long. (l.s.J 

stamped, in the presence of Peter Hamond. (l.s.| 

Henrt Shaw. Edward Thomlinson. (l.s.) 
Timothy Griffith. 
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Jfo. Ill Yni ('hnrN-* Ia»njr do ark now I fdiP* toowf unfit the plaintiff four handrml 

>— .— |>4miii«1*. miii| \ou John li«M«* ami I'ftfr llatii>»ud do •fTftmlU arkaow|r«i4* 

HUT^f*^Tib» ' (<> <>M< * UI,f " ln *' Nl|,,r | «••»*• »n the tutu of t fin huiidrrd (■ounu* aiatrf. to La 

-iai — itt h-tH-d ii|»>ii >i»iir •«-vrml ffioda and rhattfl*. land* and knrm#Bt«. tK« 

(iiMnriu% that, if thf df lendant he roiidrniiifd in the art Km. he •hall fay 

thr <oii«li*mii4ti*>n. t*r render himtrlf a prisoner in the Fleet for lh«* aamp . 

aiiti. if In* Uil mi to do, )ou John Uum> an«l iVter llaiuund do undertake to 

ilt» it (or luiii. 

Trinity Term. •> <ifo. II. 

Mlhn /*-*»». * O* a T<*Uitum <\tfmu from Oxfordshire toiMt Cnarlea L004. 

?<■ u >.'. ) l.i if of liurfitrd. in the tixint) of * Ufnrd. ft-f ntleiuan. returnahU 

on thr morrow of the* ll«»lv Trimt). at tho tuit of William lturtun. of a 

plea of dfht of tMo hundred |*oUlid« : 

Tut Hm. ar«\ John Horn*, of Wunry. in thf county of Osford. eaquir*. 
iVtrr II*iiioii«l.id Ihx, in the aaid county. y«-oinan. 

Hi* ii tun fan r. attorney 1 
|i«r tin' drti-ndaiit, ) 

Tin* parly hitiKflf in #•*(. 
ran-h of thf Uil in •<<»/. 
T.ikrti and Arkr>owlrd);»-d tin* twi-nt)-rifcdith 
day • I Ma>. in thf >rar of our I-ord one 
thousand m'%i-ii hundred and llfl)-nvr, ./r 

(Vpii <*>t. In'torf |||f, 

RiiaiiT limn, 
orit* of thr t-*»iiimi**ioner*. 

" "J *Skit. o. Tmc Kkiiibo a* »i«o«ti> »t Win or Eamom. 

Wmrf.cn* Tnr I.oKu thr Kin* hath jriven in rharre In hi* truatr and beloved Sir 

John Willi-*. Kiiiicht, hi* writ r|o»rd in thrw word*— 4»EORtfK the* Vrntii 
hy thf t'rarr o( (tod. of < treat lint am. France, and Ireland King. Urfender 
of tin* Faith, nnd ao forth: to our tru»tt mid ladoYed ikt Joan Will**. 
Knight. trr«-e Mitf. He< m -i in thf rt-roril and pn cm —, and alao in laa 
jSitm,! «•( jud^im-nt of thf ttlaint. ahit-li wa« in •>ur court heft»re jou and 
>iHir fi 11o*a«. mir juMic* of thf Im'ih'Ii, l>% our writ Iwtween William Hur» 
to.li. prut Ionian, and ttiurlr* I^mp. laff of tturford. in thf county of Otf.ied. 
jrnith mail. i»f a ii-rfaiii deht of two hundred fwmnd*. whirh thf ««xd 
William d«-m.ifid« «•! thf aaid Cliarl«-«. m*rwh**t rm*r hath intfrvrn^l. to 
tin* irn-wt dum.i^f of him thf aaid Willuim. a* wi» frooi h» cotnrlaint are 
inti >riii«-«l . »!• Immiii? will iii< thai thf rrmr. if any Uo-rv l«*. •h«*tihl **• f*» 
ffi tf«l in «lii« a iiiaiiiM-r. .Hid that full nnd «|ffi|y ju«Ut*f fthould !■*» ih-Af to 
thf j-nrtif* nfor«*«Ai4l in thi* Udialf. «!•» «-«>tnman«l you. thai if judjrm*nl 
thfn-if If inifii. thi-n undfr ymir mh! %oii do dutiurtly an^l i>|«nlt t^od 
thi* n«f*nl nnd |-i«m^ of tin* |d«int »fi»rf«aii|. with all thtnyt cno^rniftf 
tin* in. and thii writ : —* that wr iu«y hair thf in from the dar of \'j*ut m 
fittftfi i|ji«>. wh«Tf*if\fr wr ftliall thf n U* in Kngland; that tn« rwn-nl and 
|irtM*f«« af..n -njkvX Ifiiifr m«|»fctfd, wf may •■aii»t» t<* l«* <h»ne tbfrru|««n f*^e 
rorrfftsiiis tlmi rrror. what of ri|rht «u<l aii-onlinn to th«- lav and < a u«t«*«iof 
our nalm of Ko>fI«nd otijght to l»r donf. W"itm:m ourarlf at Weaiaiin*tor, 
th«* twf Iffh da> of Kf hniary, in the twmt) -ninth year dt our reipi. 

rkWf|*M«ir» • t~ Tut r«fonl and |.n>rf«M wherfof in thf aaid writ mention afcora m mada» 

*—* follow in thff ttoriN. t«» wit : — 

TWr«oft l'ir«« at Wi-«timii*f«r l-f..rf Sir John Willri. Knifhi. a«i hia br*Hhrv« v 

jii»tiff« of thf I ■••!»«■ h i>f thf ls»rd tin- Km* at Wf«tniiWter. of thf term 
of thf Holy Triint). in thf tWfiiMfttfhth y«*ar of tnevei#Bof thf L*^l 
tiroBi.r thf Sfi-nd. h> thf ftraf*- «»f <t<«l. of Uroal Britain, Franop. and 
I rf la lid King. iN-h-lidrr of thf Faith. Ac. 

^hl O- ■ ^. » 4 *n «at ko \jt*\*., laff of Riirfortl. in thf county aJotwaaid. ffntlo> 

• 1. 1* i m.m. *f >ummi»iif*l !•• nn-w.-r WMI^m Burton, of Tarntoii m 

tht «;i:.| roiiiiti. ci- ntlf man. of » iilr« fhat hf rmder onto kim twtt hun*trv-d 

■« j-.iiniv uhph lif ow.- him ;iit«l i,i,:i««tlt dftaiua, (aa he amtJi.i A«a 

** '•• , -»« l «ur«n m»n thf Mid Wdham. 1% 1).«iim- IokijcIi. hi« attomfy. ioaaidaina, 

•ixn ] that wherea* on the fir>t day of l»rvrDiUr, in tho yaar of onr Lord # ono 
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thousand seven hundred and fifty-four, at Banbury in this county, the said No. HX 
Charles by his writing obligatory did acknowledge himself to be bound to *- » -* 
the said William in the said sum of two hundred pounds of lawful money 
of Great Britain, to be paid to the said William whenever after the said 
Charles should be thereto required ; nevertheless the said Charles (although 
often required) hath not paid to the said William the said sum of two hun- 
dred pounds, nor any part thereof, but hitherto altogether hath refused, 
and doth still refuse, to render the same ; wherefore he saith that he is in- 

i'ured and hath damage to the value of ten pounds : and thereupon he 
>rings suit, [and good proof] And he brings here into court the writing ProfcH in cktm. 
obligatory aforesaid ; which testifies the debt aforesaid in form aforesaid ; 
the date whereof is the day and year before mentioned. And the afore- Defence, 
said Charles, by Richard Price his attorney, comes and defends the 
force and injury when [and where it shall behoove him, J and craves oyer 
of the said writing obligatory, and it is read unto him fin the form afore- 
said:] he likewise craves oyer of the condition of the said writing, and it is Oyer P™7«i of 
read unto him in these words : 4 * The condition of this obligation is such, 28^!— JS!, to* 
that if the above-bounden Charles Long, his heirs, executors, and adminis- perform an 
trators and every of them, shall and do from time to time, and at all* wanL 
times hereafter, well and truly stand to, obey, observe, fulfil, and keep the 
award, arbitrament, order, rule, judgment, final end, and determination 
of David Stiles, of Woodstock, in the said county, clerk, and Henry Bacon, 
of Woodstock aforesaid, gentleman, (arbitrators indifferently nominated 
and chosen by and between the said Charles Long and the above-named 
William Burton, to arbitrate, award, order, rule, judge, and determine of 
all and all manner of actions, cause or causes of action, suits, plaints, 
debts, duties, reckonings, accounts, controversies, trespasses, and demands 
whatsoever had, moved, or depending, or which might have been had, 
moved, or depending, by and between the said parties, for any matter, 
cause, or thing, from the beginning of the world until the day of the date 
hereof,) which the said arbitrators shall make and publish, of or in the 
premises, in writing under their hands and seals, or otherwise by word of 
mouth in the presence of two credible witnesses, on or before the first day 
of January next ensuing the date hereof; then this obligation to be void 
and of none effect, or else to be and remain in full force and virtue." 
Which being read and heard, the said Charles prays leave to imparl therein imparlance, 
here until the octave of the Holy Trinity ; and it is granted unto him. 
The same day is given to the said William Burton, here, &c. At which day, Continuance. 
to wit, on the octave of the Holy Trinity, here come as well the said William 
Burton as the said Charles Long, by their attorneys aforesaid ; and here- 
upon the said William *prays that the said Charles may answer to his writ [*xxiii. 
and count aforesaid. And the aforesaid Charles defends the force and in- Pie* : Noroch 
jury, when, &c., and saith that the said William ought not to have or * wanL 
maintain his said action against him ; because he saith, that the said David 
Stiles and Henry Bacon, the arbitrators before named in the said condition, 
did not make any such award, arbitrament, order, rule, judgment, final end, 
or determination, of or in the premises above specified in the said condition, 
on or before the first day of January, in the condition aforesaid above men- 
tioned, according to the form and effect of the said condition : and this he 
is ready to verify. Wherefore he prays judgment, whether the said William 
ought to have or maintain his said action thereof against him [and that he 
may go thereof without a day .J And the aforesaid William saith that for any Repiicat*^n, set- 
thin <r above alleged by the said Charles in pleadings he ought not to be pre- a i JJf r jL rUl * n 
eluded from having his said action thereof against him ; because he saith, 
that after the making of the said writing obligatory, and before the said 
first day of January, to wit, on the twenty-sixth day of December, in the 
year aforesaid, at Banbury aforesaid, in the presence of two credible wit- 
nesses, namely, John Dew, of Chalbury, in the county aforesaid, and 
Richard Morris, of Wytham, in the county of Berks, the said arbitrators 
undertook the charge of the award, arbitrament, order, rule, judgment, 
final end, and determination aforesaid, of and in the premises specified in 
the condition aforesaid ; and then and there made and published their 
award by word of mouth in manner and form following: that is to say, the 
said arbitrators did award, order, and adjudge that he the said Charles 
Long should forthwith pay to the said William Burton the sum of seventy- 
live pounds, and that thereupon all differences between them at the time 
oF the making the said writing obligatory should finally cease and deter- 
mine. An the said William further saith, that although he afterwards, to 
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APPENDIX. 867 

aforesaid was given in form aforesaid for the said Charles Long against the No. m. 
aforesaid William Burton, where, by the law of the land, judgment should *- » -» 
have been given for the said William Burton against the said Charles Long ; 
and this he is ready to verify. And the said William prays the writ of the Writ of *** 
said Lord the King, to warn the said Charles Long to be before the said Lord {£££ to ^^ 
the King, to hear the record and process aforesaid ; and it is granted unto 
him ; by which the sheriff aforesaid is commanded that by good [and lawful 
men of his bailiwick] he cause the aforesaid Charles Long to know that he 
be before the Lord the King from the day of Easter in five weeks, where- i 

soever [he shall then be in England,] to hear the record and process afore- 
said, if [it shall have happened that in the same any error shall have inter- 
vened;] and further [to do and receive what the court of the Lord the King 
shall consider in this behalf.] The same day is given to the aforesaid Wil- 
liam Burton. At which day before the Lord the King, at Westminster, 8b eri ff'» . 
comes the aforesaid William Burton, by his attorney aforesaid; and the *' e(X 
sheriff returns, that by virtue of the writ aforesaid to him directed he had 
caused the said Charles Long to know that he be before the Lord the Kins 
at the time aforesaid in the said writ contained, by John Den and Richard 
Fen, good, Ac., as by the same writ was commanded him; which said 
Charles Long, according to the warning given him in this behalf, here 
cometh by Thomas Webb, his attorney. Whereupon the said William 5JJ*" ■ 
saith, that in the record and process aforesaid, and also in the giving of the 

i'udgment aforesaid, it is manifestly erred, alleging the error aforesaid by 
iim in the form aforesaid alleged, and prays that the judgment aforesaid 
for the error aforesaid, and others, in the record and process aforesaid being 
may be reversed, annulled, and entirely for nothing esteemed, and that the 
said Charles *may rejoin to the errors aforesaid, and that the court of the [*xxvi. 
said Lord the King here may proceed to the examination as well of the 
record and process aforesaid as of the matter aforesaid above for error 
assigned. And the said Charles saith, that neither in the record and Render. h% 
process aforesaid, nor in the giving of the judgment aforesaid, in any thins n * di ° aterrat ' m * 
is there erred ; and he prays in like manner that the court of the said Lord 
the King here may proceed to the examination as well of the record and 
process aforesaid as of the matters aforesaid above for error assigned. And Continuance 
because the court of the Lord the King here is not yet advised what judg- 
ment to give of and upon the premises, a day is thereof given to the parties 
aforesaid until the morrow of the Holy Trinity, before the Lord the King, 
wheresoever he shall then be in England, to hear their judgment of and 
upon the premises, for that the court of the Lord the King here is not yet 
advised thereof. At which day before the Lord the King, at Westminster, 
come the parties aforesaid by their attorneys aforesaid. Whereupon, as Opinion of tto ; 
well the record and process aforesaid, and the judgment thereupon given, oourt ' 
as the matters aforesaid by the said William above for error assigned, being 
seen, and by the court of the Lord the King here being fully understood, 
and mature deliberation being thereupon had, for that it appears to the 
court of the Lord the King here, that in the record and process aforesaid, 
and also in the giving of the judgment aforesaid, it is manifestly erred, 
therefore it is considered that the judgment aforesaid, for the error afore- f£ l * mi ' A u£J? m 
said, and others, in the record and process aforesaid, be reversed, annulled, rerermd. 
and entirely for nothing esteemed ; and that the aforesaid William recover Judgment tor th§ 
against the aforesaid Charles his debt aforesaid, and also fifty pounds for his pUintifl ' 
damages which he hath sustained, as well on occasion of the detention of 
the said debt, as for his costs and charges unto which he hath been putCo*t». 
about his suit in this behalf, to the said William with his consent by the 
court of the Lord the King here adjudged. And the said Charles in mercy. Defe '^P t 

Sect. 7. Process of Execution. 

George the Second, bv the grace of God, of Great Britain, France, and Writ of capiat «4 
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford- tat ^ faciendmm ' 
shire, greeting. We command you that you take Charles Long, late of Bur- 
ford, gentleman, if he may be found in your bailiwick, and him safely keep, 
so that you may have his body before us in three weeks from the day of the 
Holy Trinity, wheresoever we shall then be in England, to satisfy William 
Burton for two hundred pounds debt, which the said William Burton hath 
lately recovered against him in our court before us, and also fifty pounds, 
which were *adjudged in our said court before us to the said William [*xxvii. 
Burton for his damages which he hath sustained, as well by occasion of the 
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N'a. lit detention of the »*>d debt *• for hi* cmU ami charge* to which be bath I 
*—» -~ put «U>ut ln« •uit in tin* lie half, whereof the Mid tliarle* Long a* eon** 

a* it a|»|»c*ni tit !!• of record ; and hare you there then this writ. Wiraaaa 
Sir Thoma* I^niMin. 1 Knijrht. at Westminster, the nineteenth day of J«m, 
in tlit* twenty -inn th year of our reign. 

s*#rur* r*4»m Hv virtue of this writ to me directed. I bare taken the body of tfee 
<*»» ""#*•»* within-named <*harle« I»ng. which I hare ready to'fore the I-ord lb*- King 

at Westminster. At the i lay within written, as within it u commanded me. 

JjJJ^ -** n UmatiE the Second, by tl»«* grace of (tod, of Great Britain. Fran^. and 

^*" Ireland King. Ivfender of the Faith, and to forth, to the sbenlT of i*mfue4- 

shire, greeting. We <-oiumand you that of the good* ami chattel* witaua 
your hailiww k. of Charles I<ong. late of liurford. gentleman, you r a n— to ha 
made two hundred |M»und» debt, which William Burton lately in «*ar ccsart 
I*- fore u» at Weatmin*tcr hath recovered aga;n»t him. and also fifty fawnsoK 
winch were adjudged in our court l>efore us to the said William U* ass 
damages whieh he hath sustained, a* well by occasion of th* detent*** of 
bw Mid debt a* for hi* costs and charge* to which he hath been put abowt 
hi« suit in tin* behalf, whereof the said Charles Long !• conv*cte*t. aa it 
a|»iM*ar» to u« of record : ami have that money before ua in three weeks 
from the da> <>f the Holy Trinity, whcreaoever we shall then be in ring' 
to render to the said William of hi* debt and «b 
there then tin* ant. Witness Sir Thomas l>enison. Knight, i 
the nineteenth <lay of June, iu the twenty-ninth year of our reign. 

£•**»"• rrtmrm. By virtue of tin* writ to me directed. I bare cau«ed to be marie of the 
*"".*»• goods and « battels of the with in-written Charles Long two hundred and 

fifty |iotind». winch I hare ready before the l>onl the King at Westnmin*4«r. 

at the day within written, aa it is within commanded me. 

• TW tre** saaaa )***», Us** Mag as casrfjeaast Ssat am 
US 



try iwf«*Tv imp »n «»«*-v wi ■ mum 

we shall than be in Kngisnd. 
damages afo re s aid ; and hare 
i«on. Knight, at Weatminatar. 
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COMMENTARIES 



THE LAWS OF ENGLAND. 



BOOK THE FOURTH. 



CHAPTER I. 
OF THE NATURE OF CRIMES, AND THEIR PUNISHMENT. 

We are now arrived at the fourth and last branch of these commentaries ; 
which treats of public wrongs, or crimes and misdemesnours. For we may re- 
member that, in the beginning of the preceding book,(a) wrongs were divided 
inU» two species: the one private, and the other public. Private wrongs, which 
are frequently termed civil injuries, were the subject of that entire book : we 
are now therefore, lastly, to proceed to the consideration of public wrongs, or 
crimes and misdemesnours; with the means of their prevention and punishment. 
In the pursuit of which subject I shall consider, in the first place, the general 
nature of crimes and punishments; secondly, the persons capable of committing 
crimes; thirdly, their several degrees of guilt as principals, or accessaries; 
^fourthly, the several species of crimes, with the punishment annexed to -^ 
each by the laws of England ; fifthly, the means of preventing their per- *■ 
petration ; and, sixthly, the method of inflicting those punishments which the 
law has annexed to each several crime and misdemeanour. 

First, as to the general nature of crimes, and their punishment; the discus- 
sion and admeasurement of which forms in every country the code of criminal 
law; or, as it is more usually denominated with us in England, the doctrine of 
the pleas of the crown; so called because the king, in whom centres the majesty 
of the whole community, is supposed by the law to be the person injured by 
every infraction of the public rights belonging to that community, and is there- 
fore in all cases the proper prosecutor for every public offence.(6) 

The knowledge of this branch of jurisprudence, which teaches the nature, ex- 
tent, and degrees of every crime, and adjusts to it its adequate and necessary 
penalty, is of the utmost importance to every individual in the state. For (as 
a very great master of the crown-law(c) has observed upon a similar occasion) 
no rank or elevation in life, no uprightness of heart, no prudence or circum- 
spection of conduct, should tempt a man to conclude that he may not at some 
time or other be deeply interested in these researches. The infirmities of the 
best among us, the vices and ungovernable passions of others, the instability of 
all human affairs, and the numberless unforeseen events which the compass of 
a day may bring forth, will teach us (upon a moment's reflection) that to know 
with precision what the laws of our country have forbidden, and the deplorable 
consequences to which a wilful disobedience may expose us, is a matter of uni- 
versal concern. 



(•) Book ill. ch. 1. (») See book L p. 268. (•) Sir Michael Foster, pret to rep. 
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, it luitli li:t|i|M'ii«'«l that I hi* 1 rimiiial law i» in <-\«r\ 



lianiii 
ha-lil\ 
nnliT !■■ 
all. "t tl 




» -l 1111 v« • >i !• ■ , n in n I'll Mil r 1 -i lllinil'in i|, ••■■•I « » ■ i » »•*••••«■ •■» in »— • ••» • 

liy nin h "I in- t-«|iiaU a^aiu-l \\ 1 1 • 1 1 j 1 In- 1 an l**rni im i-xi i-|»tioit m»r r\ »-i* a |ir 
HHial ili-liki'. -i-\«-ii Inn' ««• -hall «»« • a*i"imlt\ tin<l ruuni t« » r-rfiiark •••im •,<*.• 
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r:ir\ iip-'-.v.* may jinlrr tip Mi|»|M>rt -mh a hill, hut U* i-almlv ami iiia!u-» \ 
ciMi-i'i" ■!■• 1 h\ |m 1— »n«» w h" kiiim what |ir"\i»i"ii- lh*« law* ha\«* alr»a-l\ iiu .< 

• .. ^. .. I. ti.. . !....# ....... ..I... .....I ..»■ ..I .-. ■_ - * 
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Chap. 1.] PUBLIC WRONGS. 4 

It is true that these outrageous penalties, being seldom or never inflicted, are 
hardly known to be law by the public; *but that rather aggravates the r+r 
mischief, by laying a snare for the unwary. Yet they cannot but occur *- 
to the observation of any one who hath undertaken the task of examining the 
great outlines of the English law, and tracing them up to their principles; and 
it is the duty of such a one to hint them with decency to those whose abilities 
and stations enable them to apply the remedy. 8 Having therefore premised 
this apology for some of the ensuing remarks, which might otherwise seem to 
savour of arrogance, I proceed now to consider (in the first place) the general 
nature of a imes. 

I. A crime or misdemeanour is an act committed or omitted, in violation of 
a public law either forbidding or commanding it. This general definition com- 
prehends both crimes and misdemeanours, which, properly speaking, are mere 
synonymous terms; though, in common usage, the word u crimes " is made to 
denote such offences as are of a deeper and more atrocious dye ; while smaller 
faults, and omissions of less consequence, are comprised under the gentler names 
of " misdemeanours" only.* 

The distinction of public wrongs from private, of crimes and misdemeanours 
from civil injuries, seems principally to consist in this : that private wrongs, or 
civil injuries, are an infringement or privation of the civil rights which belong 
to individuals, considered merely as individuals; public wrongs, or crimes and 
misdemeanours, are a breach and violation of the public rights and duties due 
to the whole community, considered as a community, in its social aggregate ca- 
pacity. As, if I detain a field from another man, to which the law has given 
him a right, this is a civil injury, and not a crime; for here only the right of an 
individual is concerned, and it is immaterial to the public which of us is in pos- 
session of the land : but treason, murder, and robbery are properly ranked 
among crimes; since, besides the injury done to individuals, they strike at the 
very being of society, which cannot possibly subsist where actions of this sort 
are suffered to escape with impunity. 6 

by the 23 Geo. III. c. 51. Also the 1 & 2 Ph. & M. c. 4, as far as it made it a capital felony 
for gypsies to remain one month in England, is repealed by 1 Geo. IV. c. 116. — Chittt. 

8 This hint was, however, taken but tardily, and the duty of reforming our criminal 
code was left unperformed until very recently. In spite of the striking expostulation of 
our commentator, and the repeated exposure by other great and good men of the injus- 
tice, the inconsistency and inefficiency of this branch of our Taw, one-fourth of the 
present century was suffered to expire without any important or uniform amelioration 
of its enactments. The subject has, however, recently received the attention which it bo 
seriously demanded; and it is only due to a late eminent statesman to say that, although 
others had previously pointed out the defects of the criminal code, to him the merit is 
to be given of first bringing the power and advantages of office to remedy them. The 
work thus commenced has been carried on by others. — Stewart. 

* In the English law misdemeanour is generally used in contradistinction to felony, and 
misdemeanours comprehend all indictable offences which do not amount to felony, as per- 
jury, battery, libels, conspiracies, attempts and solicitations to commit felonies, &c. — 
Christian. 

* The distinction between public crimes and private injuries seems entirely to be created 
by positive laws, and is referable only to civil institutions. Every violation of a moral 
law or natural obligation is an injury for which the offender ought to make retribution 
to the individuals who immediately suffer from it ; and it is also a crime for which he 
ought to be punished to that extent which would deter both him and others from a re- 
petition of the offence. In positive laws those acts are denominated injuries for which 
the legislature has provided only retribution or a compensation in damages ; but when, 
from experience, it is discovered that this is not sufficient to restrain within moderate 
bounds certain classes of injuries, it then becomes necessary for the legislative power to 
raise them into crimes and to endeavour to repress them by the terror of punishment, 
or the sword of the public magistrate. The word " crime" has no technical meaning in the 
law of England. It seems, when it has a reference to positive law, to comprehend those 
acts which subject the offender to punishment. When the words high crimes and mi&de* 
meanours are used in prosecutions by impeachment, the words high crimes have no definite 
signification, but are used merely to give greater solemnity to the charge. When the 
word crime is used with a reference to moral law, it implies every deviation from moral 
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6 ITIILir WItoNiiS. [Book It 

In all €■:!■•■* tin- irinn' im Iii<lr»* tin injury: rvi-ry nuhlir tinViirp i* ■!••• a rr; 
Yale w n ■ 1 1 i» . aii'l --■•iiii-w li:il mmr; it atTn t« tin* m*li\ i>lual. ami it likt-wiM- alfu U 
•ill tin- • ■■iiiiiiiiniiy ' I'll »-. lit a-« in in iinfiiifitiiii-* llii' kin-{'» di-ath ii.ioStc-* 

J in it i «in-|,iia« y a^iiin-t ult m*li\ hluat, uhnli i« al-n a « i\ il injure'; but. a« 
thin fpt'i it<* n| ina^'ti, in it* riiii«i > i|iii*iiri--«, prinnpaily trn«N In tin* di*vM*lut)-*a 
of Kit\rrmin'iir. ami tin* <h-.irm timi thereby n| tin* • inter ami jwai-e til" imm icty f 
thin tlt-iii >miii:it« - it a i riiui* ••! tin* liii;hi"«t niacin* u*li*. Munli-r i* an injury to 
tin* lift- "! an imli\ nlual ; Kill tin- law n|" mm i*{\ « ..M-hhr* principally the l-»*a 
which tin* Mate ini-taiii* l*\ I'i-iiitf deprived ..! » member, ami the |n'raici*-u* 
example iIm n -l.\ -it |.»r dlirri !•• ■!«• tin- like Ki>hhi-ry may U- fi»ii*-iiiervd ;a 
tlir haiiit- \i--w . it i« an injury !•• prmit* property; hut. were that all. a • i%.S 
aatixt;i< twit in ilaiuai:!-* mi^ht atniic liir it ; tin* /»u'-/.." mi-»ehicl' in tin- Thiiij; l-r 
llu* |irr\riiti"ii • •!' which niir law* have made it a capital ulTcm-tv In li»»*«- ijrM 

aiul at r u- injune* the private wp«hlT i* ••wallowed up in tin- j»uMi« «<* 

avldulu h« ar afi\ im-ntmii made nf »ati»la< ti"li t«» thf indi\ nlual. tin* -tati-la- f r. 
to tlit* 1 1 11111111111 iU l»«-i f i if -m» very i;r»-a t Ami. iti«l«-«-«l. a* tin- public i-ninc i« : : 
otherwise a\m^i'i| t)i:in l-v turti'itiiri' «if life and pn»perty. it i* itn|»«i—-il )•■ a:* r 
ward* tn make any reparation l«»r (lit* private wrung, which can nniy U- \.xl 
from the l»nly <»r ijimnU nf tin* ai^rc-v-nr* Hut thcrv an* « rune* •»!" an inler r 
naturv. in which tin- public puiii»huictit i* in»t *<» m-mti' hut il am ml* n-a-tu ! r 
A |irivat« a i "inpi'imaf mil :iN«; uinl herein tin- di-»lim turn nf crime** In -in % -. 
iujurif* i- \«ry apparent. Fur m-tam ■•■ : in tin* ca«M* •»!" battery. **r l-vat.? ^ 
another, tin* atrirri"—*ir may he imln I •-- 1 for thi* at tin- Miit «•!" llu- kitia*. t» r ■:.♦. 
turbine tin* pnMi«- pi>a< < a , :m*l U« iiiiiii-liftl irimtnally by fim* ami impr.*"iiiu«:.: . 
And tin* party hi-atm may aUn havr hi* pri\ato nii»r«lv by at ti«»n **\ tn*j*k*« 
for tin* injury wlinh hi* in partnular MiMain*. am! rr< ovrr a <i% il *ati«la< t»- t 
ill damai;«"« ? Si, al-ti. in raw nf a public iiui*am-e. a* diircnii; a ditrh a«r*«« a 

rpciitmb* Ib-iiif wi- «iiv it i« a .-*-imi/ ti> ri«fu«i* llir )wkvni<'nt nf a jti«t «lrM , it u» -<^«v 
wtlfull> tn <!•• mi uijiir\ !«■ .m.-th. i • p* r*«»n i>r pm|wrty wiihmit niakinf him a ««ti«<*^ 
lion. I'n ■h-«tin> »ii"th.ri |.ri.)N«rt\ Mil!ull\ . Mithmit mukiiur th«* f«n«*r • rvni|<«<n**-'. f 
U in all •■*••-■ a w.ir-«- i run. in r«i-M'M lli.m tlnfl ; Ihmhiim* Um- hii|ii i«luml «b| r.i^.1 . t \. • 
pr*i|N-rt\ -till»T-. jf. i"« !\ lh« <sinii' injure, aicl th«* puhlii* !•■■«•• th«* |j^n«fit "f tK»l \ * - 
|M*rt>. wl.nli i ..Mr;* ■■!!• • !«■ llii' -ii|.|-»rt »-l tin ••!!••. aii<i hf »li«» •!■*•-• tli«- injur* h»» r : 
thi* !• rnpt.itiKii i*f Klin »!.«» «tf.ii« t*i Miipplv hi* a.int*. In llu 1 »-«m» nf ti.'*** «r # . r» 
whh'li »r. .•iil\ . i\;| ;iiiiir>«. Ui'l r*i wlin-li fin bv*tl pnii:«hiip'lil I* aimilfl. thr \»m hit 
«up|-»"l I 1 i! ri :»i* uf.- n ii .11 In- -ufri' :«-nt in •!• •• r tin- i'»'ruriii«-i"ii nf thrin Bui •.•• 
wilful •! 1 tun:. .•■'!« ■!■■-■ -■!. *. >n •■! m ■■ i,it"» pn'MTti l-\ rir»* in m.-%n> rv«* it |.<in.*v- . 
With n. it*. «■■ .il».. ;- il.. i.. i.. i« k.i. i<k* •iii*l iiiiiiiiiTit* nf ain*tli**r • raftlr- ««*t t*.'«* 

llrli -l.l> !• » I I;.. 1 - I- il i. ■- it> !•• I..-I -.llii«h% tin- i-nllllll'<ll Un nf Kn^Un*! l<it M 
JifHi-li- • -I • '. .'.,i •!,. in ••■•-■!! -f r flirill)! thilll Ml» |nl In I III l.i* tMl«l •»•-*•- 

|rtlli:*iii'i< lit ^ • * !•• •• : ?ir>- ••- .i ft.l-1 ■■! r\]*° -t.in.i.i;/ i-i.rti i« «till nfili a priiatr :t. .•-» 
thmul, ••..- - i! i • ■ .* .•■!.. ' • , r " • tut |K«> Nvi-l-iturr Lai • r. I : 

ftniinl it ii \ a ■ i. | r> -• ■■ * \ flu !• rr-r ■■! | • r. i! i.i« ■ ' himthh 

Th" I • /.' ?■ ! i'.ii/ !■■ kiiliiu" in I in i iinii • ■ i!ll«-. •• n |- •!■•*! bt 4 •■■•* I \* 

54. b\ hI, ii ii,. i hi..-:.! .. •.* ••! fl..it ••thin- :• .ill- r- I Ii I- tii-|«r!«»:-.|: *-r ili.jr-.- 
nii'til. .il. I •'.■ : "\ ■' i ■■■ iijfi.il;>i .t«* i ii-" lli* --wiii-f !« f» in-ii««l '*»1TT?"j 

• Tin • ;\ .1 r.jl.t *•■ -:.. * ■■ • ..■ :l ,r\ »!.. | ."\ i. i« f* • -i* • •! .Ii * • *•-• -»f f«-i«»fi« • - ' 
in p« in r il in- i^-i 1 . r >i> -• ■ \ . -I I ut ■ t'.\ • i- ' .■ in. Til l.i- 1. .• j* r'.rm—l hx« ■!:* • ' 
MM'ii-tt i \ •!. • lit. .i\.'ii t.. I i.iij ■:.. - !?■ i.'h r *•< .•-!.•• .it. i *!li-r th«- |«rf% r. ♦» -a 
■il-pi* i'i. « •• !!\»-'l 1 i- I . . ii •.!•■. ■?■■! r »- |ini:> ! ««:tl..<ii! ■ ••llu* •■!!. ihr | ■••■>«■• •<• • 
mat -ii| |«-t .n .!• ':■••■ I- ■- t! - in. ■■■ .-.■•■ i« ih i? •■!! wli • s . I* - « r'.n«.nal | r»-^ .■ 
wv f..i»n-l..| Mil— i«. I-J I. ■• l«"« l:<; 1 »!.:«■' "■•» IT V.-. ■.■»• N . *. • 
ran 1- l.r'i.'l.t. -r > :■ • •■■> ■■. ?■:.■! ■ •• ! i»-. i ■■ ■ i '• t.v i ■?■• I !hi ■. -tl. i. h r !.*• »■ -. 
dull lfii-1 V-r tin ■•!!. ii ■ . .1 .» I ..• t.. i" • ■■• •• ■■ ■' ■: 1. .• I ■■■ n lr. i«h- !•«•?.■ ^ . .. 
to j||«t|. . i 'hit T I 

* Tin- • ■ -ut «■! ■ ■ inn. ■ i !'!■ .- « "i I.- I ■ • !n| ■ I .» j. :!■■■■ «li" ha« pn»i«^^b«l *• i 
in«h« in.- i • iii'i ». ■.. i. ' ■• f :.. ■ ! . ■ ■ i ■•■■■.•*•:..•.! : u ti | - n «li;ili !*«■-■.;. • 
(Jnin - ■ i "..i\ 1 p. - ,\ I -il !■«; ■■ i • • ■■% - •■ ri:.. r!\ l,< M th^t. in ; r •. 
tin- p..r a . :.,.<i« -i *.>..• i.m. ii il i." ■ ii •: t . ■ 1. ■ ■" ►» n-l- n am .ir'i n. ||. »i . . • 
m-4-iii* t. i.i.i- I. i. » ■ 'i.n ,i< hi- ii h i i ■ • • ■ • .ii i ' ■■ • • «•! .if K •-«; - ! 
(I'aihU •• l'.i;. w. | Mm A \i\\ _T • :' « • !.•!{. : n an *-.t.*>n hi A. c 
the uuln inii-i pr-r-i-* ui.t-n \\ (' ut din n. I. itm nt ^'.i;ii>t A. and B^ that a ruie U* a 
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Chap. 1.] PUBLIC WRONGS 6 

highway: this is punishable by indictment as a common offence to the whole 
kingdom and all his majesty's subjects; but if any individual sustains any special 
♦damage thereby, as laming his horse, breaking his carriage, or the like, rj(t - 
the offender may be compelled to make ample satisfaction, as well lor the *■ ' 
private injury as for the public wrong. 

Upon the whole, we may observe that, in taking cognizance of all wrongs or 
unlawful acts, the law has a double view, viz.: not only to redress the party 
injured by either restoring to him his right, if possible, or by giving him an 
equivalent, the manner of doing which was the object of our inquiries in the 
preceding book of these commentaries, but also to secure to the public the 
benefit of society, by preventing or punishing every breach and violation of 
those laws which the sovereign power has thought proper to establish for the 
government and tranquillity of the whole. What those breaches are, and how 
prevented or punished, are to be considered in the present book. 

II. The nature of crimes and misdemeanours in general being thus ascertained 
and distinguished, I proceed, in the next place, to consider the general nature 
of punishments, which are evils or inconveniences consequent upon crimes and 
misdemeanours; being devised, denounced, and inflicted, by human laws, in 
consequence of disobedience or misbehaviour in those to regulate whose conduct 
such laws were respectively made. And herein we will briefly consider the 
power, the end, and the measure, of human punishment. 

1. As to the power of human punishment, or the right of the temporal legis- 
lator to inflict discretionary penalties for crimes and misdemeanours.(A) It is 
clear that the right of punishing crimes against the law of nature, as murder, 
and the like, is, in a state of mere nature, vested in every individual. For it 
must be vested in somebody; otherwise the laws of nature would be vain and 
fruitless, if none were empowered to put them in execution : and, if that power 
is vested in any one, it must also be vested in all mankind, *since all are -.^ 
by nature equal. Whereof the first murderer, Cain, was so sensible, that *- 
we find him(i) expressing his apprehensions that whoever should find him would 
slay him. In a state of society this right is transferred from individuals to the 
sovereign power; whereby men are prevented from being judges in their own 
causes, which is one of the evils that civil government was intended to remedy. 
Whatever power, therefore, individuals had of punishing offences against the 
law of nature, that is now vested in the magistrate alone, who bears the sword 
of justice by the consent of the whole community. And to this precedent 
natural power of individuals must be referred that right, which some have 
argued to belong to every state, (though, in fact, never exercised by any,) of 
punishing not only their own subjects, but also foreign ambassadors, even with 
death itself, in case they have offended, not indeed against the municipal laws 
of the country, but against the divine laws of nature, and become liable thereby 
to forfeit their lives for their guilt.(A) 

As to offences merely against the laws of society, which are only mala pro- 
hihita, and not mala in se, the temporal magistrate is also empowered to inflict 
coercive penalties for such transgressions, and this by the consent of individuals 
who, in forming societies, did cither tacitly or expressly invest the sovereign 
power with the right of making laws, and of enforcing obedience to them when 
made by exercising, upon their non-observance, severities adequate to the evil. 
The lawfulness, therefore, of punishing such criminals, is founded upon this 
principle, that the law by which they suffer was made by their own consent: 
it is a part of the original contract into which the}' entered when first they en- 
gaged in society; it was calculated for, and has long contributed to, their own 
security. 

This right, therefore, being thus conferred by universal consent, gives to the 
state exactly the same power, and no more, over all its members, as each indi- 

(») ?n GrotitM. de j. b. d- p. I. 2, c. 20. Puflendorf, L. of («) tiro. iT. 14. 

Nat k X. b. 8, c 3. (*» See book i. p. 254. 

criminal information obtained by A., and made absolute, was no bar to the action. &o% 
also the note to that case, id. 278. — Chittt. 

Vol. IL— 22 337 



Digitized by 



Google 



ITIiLir \vi:oNi;s 



[IU.k IV 



•!l 



,,. I vi-1 lal iiioiiil-i r i.:i<l nutuniliv f\*-r linn-til «-r • •!*.! r- u^i'li '■ »* •«--«* 
J fi.<iit-.| — - - 1 1 1 • - !■» - 1 - • ■ i > • li--v\ l.ir :i fiMin:iri It ■_» -i »i\n •■■i.-l : !■» in? 1 .. ■ »} •-* 

jmiu-liiu. lit" !■•!■ i ' ■ ■ ••:!• n* i-«. "ili-m • ■«• iii»'iiii< f I.- ■ in I*. ■ p.il l.iw . i \ A m : 

•!••! a^'.nri-t tli>- i:n\ "I i..i'>ir>, --:n- •■ nn m»ll\ :• I n.ii I. a- l.a'iir.iiix a j . w . •• • 
ihlln In./ -1' ;il li ■■ i • -ti 1. ■?■.-• f -r • •:*.■ r+ l>-r »• »mn- ;:» If • n.- ri\ • « 1 1 ■ : "*• r« :• 
Willi r» -j:ir«l tii •.[!• !.« • ■- u • i f «• . i a|t:T.il |>i|h; -lin.i lit - :ifi in •••in* •.••.*•■■• 
i 1 1 ffl l < t < • i l\ tin- ii:.li.. -I'.-iJi • - n...' 1. 1 ImmI luin-. .1 t>> :i;l Tii..l.K:lt'! . .»•;•■ 
CUM' *»l iihi nli r. I\ X :■«■ | i« ■ • |-» ■!• i.i »r. «1 f*i .V-a'i. ll.- r i ■■!! n.>>i. ai •■•■■* a- : 

|*«'|»rr**i-liTat i\ • . " w li> -•■ »li«-l'l« *i ( li i.i 1 1 '» l«l I. l-\ In.in »i i.i » - I-!i»ii| I • *: ■ -i 

III • •iIht in-lain • - n.- \ .m n.'l.i ft >l :iilt-r iIm- « " i ■■! i >.*• « r. .ii--r •■ i •:-- 
tl\v iimIi- ••! law » t-»r tin- t. .; ma ?:•■!! • •! I 1m- Ji w i-Ii n |ail> ■• . .i- Hi t| - • .i— • * ' 
critm* ajain-l n.ituri I'mf iln-\ an- ■»"iin-t .Tin - :iil*a •• t wM'mii! -in • . \;r«-« 
warrant --r • xainpii . at I'.i w .ii an-l «li-« n f i- -n >>l iln I >;n..in i* ;.•...! 4 r. ^* ? - 
ftirirt r\ . r-r f i.i II. ai -I -■ »!n» ? ;m- ■• !■»!■ nlli-m •■■• ••! a li/l.l* r kit»<i i il ! • • •• * ■ 
■IV |-r 1 1 1- :;■ i!.\ '•■ -1" ik. a- 0.« *•■ tri'in* art- fi..in- . -t f|>in ■ •?'• f • • • .1 .- •-■ 
natural I mi ••!• \ a -a i »t » ., ...; j; -lit-. f M .f ,■-. . ? if.. ■• .•-. it ii. • -- • ■ ■ ■ ? 

pan >•-' i w .I I. \ i •■• "i" • I ■« » i-hii-i- •■!■ p- r—'ii ; a"! •■» i ■ •■• ♦ ■ ■ / an :i :r .:..■■ 

«»l tlial r ;lif ■•! | r ■;■• r*i u i ■■ li. a* w • l..i\ •■ t- i »in i \ •• • n. . •■«•■« '»■•.* 
Iltit In tli« I.i 'A •■! i..i'-ii-i l-u! i:.. :«.\ I- ■ « ■ \ . I *• ■■ '.> I \ ' 

Tin* \*r:\' li« •■ • I i? f!n ::-..' « ip '.il J in:-! n.t i T». l*<r *» !'•«'« • * «T ! i. ?■ a* • «* 
thin, i- il»'!- ■!■-'.!.. .» I\ ::...' .i. if .ii. -1 - -.1 p. -ii "*.- Ma'tK't H 

'• Wlli'fl "'nrlit.* .T"W ill' 11'M.s !l • •['.• I ' .il -I ■'.■■ . ■ •• I * I • a k 'I ./'I- n •" •' 

ilrMrih l:\i- «>r |.ijl..\ |-« rN.« . -i- !■••.. •■ ■ i« ! :• -. ;if : !■• fl ■ i.t« ,i» m - • ■ • . 
ami ilaii:;» r ••! *i.» km. ;•■■!! ■• ■- n '•...' , .:i. , - 1 ». \ . «■•■ |.-i'.-Kr . i.t .■.■■) ... 
(lcalli ll-« !l. J- in • • --ai \ r . !■ .u.i . ... ■ t.. , t -\ - n t< .n\ . a *. -. * \ • ■ ■ • 
i»l' law ji« ii- " Il t- t|.. n ■ ■-!■ !■■ i i ■ i-j ■■'■• •■■■ •!..♦ ^-. r-.i.- t - i - • ■ e ■: • ■ 

•■riliH" llial ai'-'i. • an ^^ar-'ar. 1 ar \ • .«•' i \ ', • - ..•».•■• in |»» i » • 'i/ Ii : . • :■ \ # 

•1(11 ,,lilT ' ,,1,,,l ' ? - ; * ' I' ' ' ■'*-■■.■•■ ' ■ .' ■ i '■ . 'T 1 1 •■ it'- ■» •> ' • 

J w i-« |.n -hi.! i .* j l i : ..• ■ ..; •■■ ..•« ■ ;r a'lt r>i|t« .rii* !•• j.'i \ : : \ * 

wuii|i»ii • i!ii«a>!i ■•! !...■ i.. ii i ■• i I' ■■ " : ■!..*» ii.«- » fi ! •; |>ai. -'. •% • • ■ 

ilrl«T llii Ii Iri-lJi ft!, li-: :■ ' »! l-i '. • r - ..'i !• I"'A *; • -in 1 1 • i.i •■ I hat i' •..•»• 
ili'li r tin- in at .i \ i .i'« a' -I i-\ .'i ^ •!.• !• • . - i-i . f .: «. ii .i\ I * iii..a'.« !r . • ■ • • •'• 
til' i-iitm-i in j ■»!■• .1 i ii< • • *• i r ■ ■ t in i - 1« »' • i'* » \\: * r\ I :;i* ..n- !• . - i p * » 
U- llnTil"»n • v?|i ii. • '.\ ■ .tilt. ■■ .* «l ■ -•.!'■: -Ifi'.r I.i- - fl-af .1 J 1 • I li.« j- r • ' ;, 
tli'Utli. • -j-t • .. "\ fi«r *!:.;'.' • '*• :.» • - it -ii- ii ;.* ar»- im r> I\ |i — .'.\i !!• « 
i'\Jn i I a I • t :• r !■• .i— ■•! !•■■■ i ;-» -«• »1- ■.:._' I lull I l.al !■•«.»!■ «.n« \« |i:< ! t /. i,. ra. v ■ 
!•■% «•■! . tl.at it ; ■ !■ n.'l l-\ t-r i.i r • \;.. ! . i.- •■ ,! af t... i'^-l.T. r j» na.l\ h ... :. 
rrt»H Uial \'"l .- i" I -■•!■• I 1. 1 ■ ■■• I .. f " ■. r * \|» r;« li- i' I l.at t a]>:tai |.i ni*i.t:.i t. ( « a* 
lilun- irtii'iiai' W.i- '■'' • •■ .!-■ I. ••■•.. r\ ••! a.i I In- lii:--i.i* v.'-r-r n ^-«: »•.■: 
limliT lln lad • !!'j-?i -- I . /.il i •! f aii «i»il«r ln-r fi-.r.- »:iii|«ii:r:ir\ pr»-.i. ■ • »• «^ " 
I* il li«»v\ . i:s, ii i i »•}.. i.i ■ 111 . !■ -- - \ il-./i i|. Ii— -i i lal li -* »• • nn ' A • : \ ' 
Wi* an a--..-ii! :\ it in M.»-..: il. -• i!!n-lr;.'it jirsi.. •■*•! * lia\ i-. iJ r« *. j 
llirirw) .< .I'ln. • -ri.i' • ■■.!!.. '■ i t ! •■ p. tia.' \ ■■! «|i iili . aii-l tin i'- • ••- 
IIImiIi li.ii |.. : ..i-.. i. -l *- i . ii.; :i-. .. --. na\ . « \ • li j.» n.h "U*, j^i\i r. ■ ■. r» ' • 
alMiIitliir .; it .i* •-.*. ••■ ■..;■' •■ it i :■ •\ T in-.\» •!■ •ruiiii> >ii» . |li.! 
Ui-ri 1 * a) t.u | ..:.-■•. i i !- j-: ■■.•■! I \ . \ [■• • n -i.i •■ !•• In- » «urt a an i ■ '" . 

rt'lllfU !l.a! »■■. I i ■■' ;■*■■■ !'.■ I ••-!!* i:|«'li ul.ti li ll.r jisM.i • ..• :• 

t»rii*t\ -I- j- ■: : : .:■■'.. ■■•■.■ i ■.;:....;... .i-i. n- w I.i n i*Umt t \j-«: 

I l« ur Tl.l- I • .:- 



.■ -.\ ■-... I I \*l 1. 



it ill a! !•>•• lar K»»r »n«t ■ 



'Il :- ■ • .1. 

•:' !'■ 

■ •l».i!.. ■ I • i 

Ti-rt I: : ■ ■! 

tlirrt' .- li • :>! 
Inn. h Kin >-. : 



if. < 



.• ■ -.i 



!i: ■: j r« . • j-:- i ■ : ti I i..» 



• ' ii.. '....? ii. . j--.!. n 1.'.* 

; ~\\. :. I :. n . t! • :•• | ri«ur.-. I 
■ ' r. ••■■■■ i*. I r. A-ii it w.-al 1 f 

' i /*'. •• #Ck.f * / *■ 

ulfl r* ..».• II. 4'HBIIIIAB. 



Digitized by 



Google 



Chap. 1.] PUBLIC WRONGS. 10 

damage done to our public roads by loaded wagons is universally allowed, and 
many laws have been made to prevent it; none of which have hitherto proved 
effectual. But it does not therefore follow that it would be just for the legis- 
lature to inflict death upon every obstinate carrier who defeats or eludes the 
provision of former statutes. Where the evil to be prevented is not adequate 
to the violence of the preventive, a sovereign that thinks seriously can never 
justify such a law to the dictates of *conscience and humanity. To shed p*.., 
the blood of our fellow-creature is a matter that requires the greatest de- ■- 
liberation and the fullest conviction of our own authority: for life is the immediate 
gift of God to man ; which neither he can resign, nor can it be taken from him, 
unless by the command or permission of Him who gave it; either expressly re- 
vealed, or collected from the laws of nature or society by clear and indisputable 
demonstration. 

I would not be understood to deny the right of the legislature in any country 
to enforce its own laws by the death of the transgressor, though persons of 
some abilities have doubted it ; but only to suggest a few hints for the consider- 
ation of such as are, or may hereafter become, legislators. When a question 
arises, whether death may be lawfully inflicted for this or that transgression, 
the wisdom of the laws must decide it; and to this public judgment or decision 
all private judgments must submit; else there is an end of the first principle 
of all society and government. The guilt of blood, if any, must lie at their 
doors who misinterpret the extent of their warrant, and not at the doors 
of the subject, who is bound to receive the interpretations that are given by 
the sovereign power. 

2. As to the end or final cause of human punishments. This is not by way 
of atonement or expiation for the crime committed ; for that must be left to 
the just determination of the Supreme Being; but as a precaution against 
future offences of the same kind. This is effected three ways : either by the 
amendment of the offender himself; for which purpose all corporal punish- 
ments, tines, and temporary exile or imprisonment are inflicted; or by deter- 
ring others by the dread of his example from offending in the like waj, "tit 
poena (as Tully(p) expresses it) ad paucos, metus ad omnes perveniat;" which 
gives rise to all ignominious punishments, and to such executions of justice as 
are open and public: *or, lastly, by depriving the party injuring of the r*i2 
power to do future mischief; which is effected by either putting him to !• 
death, or condemning him to perpetual confinement, slavery, or exile. The 
same one end of preventing future crimes is endeavoured to be answered by 
each of these three species of punishment. The public gains equal security, 
whether the offender himself be amended by wholesome correction, or whether 
he be disabled from doing any further harm ; and if the penalty fails of both 
these effects, as it may do, still, the terror of his example remains as a warning 
to other citizens. The method, however, of inflicting punishment ought always 
to be proportioned to the particular purpose it is meant to serve, and by no 
means to exceed it : therefore the pains of death, and perpetual disability by 
exile, slavery, or imprisonment, ought never to be inflicted but when the 
offender appears incorrigible: which may be collected either from a repetition 
of minuter offences, or from the perpetration of some one crime of deep 
malignity which of itself demonstrates a disposition without hope or proba- 
bility of amendment: and in such cases it would be cruelty to the public to 
defer the punishment of such a criminal till he had an opportunity of re- 
peating perhaps the worst of villanies. 

3. As to the measure of human punishments. From what has been observed 
in the former articles, we may collect, that the quantity of punishment can 
never be absolutely determined by any standing invariable rule ; but it must be 
left to the arbitration of the legislature to inflict such penalties as are war- 
ranted by the laws of nature and society, and such as appear to be the best 
calculated to answer the end of precaution against future offences. 

Hence it will be evident that what some have so highly extolled for its 

(p) Pro Cluentio, 4W. 
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ci|Uit\. the Ur t.t'< Mi. it !;iw ft retaliation, ran never I*' in all <'*•*'• an ade 
nuuli* «»r |ii*i m.itii lit i iiM *•! }itiiif*itiii« nt. In #».«nie rate* neUtd it *v«m* t*> im 
dietali 1 l-v i«:it'if;il i«.if~h. a* in tin* ea*e tit e<»n*piru< ie» to do an u.jurv . of 
lalm* uti-u«.itt«iim ••! tin* iuii.h -i-nl , to whieh we may add that I«h o| li.e J» ■«• 
• I'll tt,,i ' '«-> r'^ 11 '"- iiii , i-li ,, iif«i \*\ *Ji»M'|i)iUf« nml liiodoru* >n uiu*. that w :^» 

J r\iT w illn'iit *ulfi« i« nt cium* «;m t«»tiii«l with any lii«-rlai |*>i«i»fi m i .• 
ru*tifc|\ hhiiiiM him*elt Ih- nhu^t-il t>» taki* it. Hut. Hi i;i in mi. tlir tjirttr«t. « 
of |M-r-i»n<*. plaee, time. pnn ■ »■ at ion, nr other rireum*taiieei» mat viiham e «»r i.. ti 
gate tin* ollem e , and hi -U' h i-;im*« retaliation ran never l*t* a pn»j* r iin»«unt 
of ju*tn e II u nohh iiian »lnke* a | • a*atit. all mankind wiil ht that it a »-#urt 
of ju*liec award* u n-lnrn ol tin* l«h»w it if* more than a jtint com|«-n»atioii. *m 
the other hand, retaliation ma\ *"iiif|imi'» lie too citv i *entem«- . a*, il a twaa 
nialui«»tiH|v -li- »ul«i put i>ut tin- i-t mainiiiij eye of lata who had lo*t one U ti-rr, 
it i* t<Ni flight a piiui*huieiit lor tin* maimer to limr only inn- of In*: ami u*%r*- 
forc the law of the Loeriun*. wlmh demanded an e\e tor an r\e, «a in Ma* 
inrtam-e judnioufdy altered hv deereeiiiK, in imitation i»t S>|on*n law* / ti.at 
ho who otl'iiek out the eve of a one-eyed mail fdtould !o*e lioth hi* own in re- 
tarn. lle*ide*. there are very many e rim en that Hill in no «dia|«e admit ••: tnv«« 
penalties without mamle»t ah-tinlity and wi« kednea*. Theft eannot I- }«- 
nuthed hy theft, defamation hy defamation, former}' hy lonjery. adultery l>\ a-iui- 
tery, and the like. And we may add, that Ohm*- iindanee*, wherein rvla«i*t:*»ti 
ap|»ear* to ht* u»ed. wen h\ the divine authority, do not really pn»eee«l u|-*o 
the rule of exaet n»tnhutiou. hy doing to the eriminal the *ame hurt lie La* 
done to hit* neighhour. and im more; hut thi* i'i»rre*»|Himlen«r U-twten in* 
crime and puni*hmetit n ha rely a eoiineipienee from *ome other prim ip.c 
lK»ath if* ordered to U* puni*hed with death; not lieeau** one m equivalent to 
the other, lor that would l*e expiation, and not |»uuiahiueffit. Nor m death ai- 
way* an equivalent tor death : the « \i eution of a tierdv ilr« rej«il a»*a>»in i* a 
poor -»atir* met ion tor the murder ol a nohleuiun in the f»h«»m o! hi« \outh an4 
lull enjo\ metii of hi» IriemU, \i\* honoun*. and hin fortune lint ihr rraaon 
V|Mm wh:eh tliin M-uteiiee m grounded aevma t«» Ik* that thin m the bi|*br*| 
•111 J Hha ^. v lhut I,,:|11 ' Ilfl itilliit. *and teiidf« uiont to theM k ttint\ **•" mankind, 

J hy removing one murderer tn»m the earth ami netting A <in*adtul <• sam- 
ple to deter other*; mi that e\en thin ^raiitl im»tam-e prtNttd* uj-»n t»th**r 
prim i pie- than tho^e ••! ntaSiation. And truly, it any measure of punish m« nt 
m to U* taken tn>m the damage ••u«taiue«l hy the nullervr. the pum»hmetit oa^ht 

rat In r to ex< 1 than eipial the injury : ••niee it i»eeim» etmtrary to n-mMHi 

•ud ei|iiity that the e;uilt\ it i-oii\ leteil • almuld MitTer no more than the iiimw 
ci»nt ha* d«»iie U-lon* It i m . e<*pi eially aa the ^ulTeniii; of the innocent m p«at 
and irreviM aMe. that »»l the guilty i* tut lire, eont indent, ami liable to tie r*ra|««ft 
or e\adi-il With regard indeed to mute* that are ineomplole, wbnh en av 
»ittt im-n-ly in the intentfii, and an* not yet tarried into act. a* nni«|Nr»tie» 
ami the like, the iuii< h •-nt h.t* a i haine to frustrate or avoid the vilLan\.aa tr.e 
eotiapirutor ha* aUo a « ham « to e-i ape hi* piitii*hmeiit ; and thin may lie •»%*• 
reason wh\ the/«j t.ih-u , ^ more pn»|*«*r to U- inrlieteil, if at all. tor rnmi^ that 
eom»i*t in inteiitioii. than f«-r mhIi a* are earried into aet. It aeem*. mdor<i. 
c^ntiiwinant to tia*ur.il n-u^ni. and ha* then-ton- heen ailopted a* a maxim l*r 
*evenil tli«onti< :il wnter*. r> that fin* piini<*hmeiit due tt» the crime of whuh 
one fal*M*lv ai eu-i-* aiH'tlnT *hoiihl !■•• intheteil on the |»efjured inftirtiirr Ac 
i*tir«lifi^l\ . w hen it w;h 1'ine atti mpeil to intp'diKe into K upland the Law t<f 
retali:iti"h. it w.i* lat.-nd" i a* a p in "Iimu'IiI tor *u.-li only a* preferred Bialn h»im 
aeeti*alii>u« a^aiti^t other*; it U-in^ eiiaeted, hy statute •(« tldw. Ill tn 1*. 
that »m h a* pn t"em*d any --ij^< *ti*«n* to the knit;'* &;n*at eouneil alioui^ pat 
in nun-tie-* of tahati'Hi. that :•». to nntir the *:ime |»ain that the other *bo«M 
have ti :■ - 1 in \ ;&*e the »ti^^« *t i«>fi w«re loiiml untrue Hut alter one \ior*ri- 
nerieiiie. tin* puiitnhmi nt id ta.:ati*>ii wa* nje«-te«l ( aud impnaoiiment a«l«>|>te4 

III It* *tea«l * i 

Ihi* though ln»ni what has U-eii aaid it ap|M*ani that there cannot b» muf 

.« rut out m i a CiiMMiii f)»aa.aM».ta.« k w 
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Chap. 1.] PUBLIC WRONGS. 14 

regular or determinate method of rating the *quantity of punishments I-*]* 
for crimes by any one uniform rule, but they must be reforred to the ■■ 
will and discretion of the legislative power: yet there are some general prin- 
ciples, drawn from the nature and circumstances of the crime, that may be of 
some assistance in allotting it an adequate punishment. 

As, first, with regard to the object of it ; for the greater and more exalted 
the object of an injury is, the more care should be taken to prevent that 
injury, and, of course, under this aggravation the punishment should be more 
severe. Therefore treason in conspring the king* 8 death is by the English law 
punished with greater rigour than even actually killing any private subject. 
And yet, generally, a design to transgress is not so flagrant an enormity as the 
actual completion of that design. For evil, the nearer we approach it, is 
the more disagreeable and shocking ; so that it requires more obstinacy in 
wickedness to perpetrate an unlawful action, than barely to entertain the 
thought of it : and it is an encouragement to repentance and remorse, even till 
the last stage of any crime, that it never is too late to retract ; and that if a 
man stops even here, it is better for him than if he proceeds : for which reason, 
an attempt to rob, to ravish, or to kill, is far less penal than the actual robbery, 
rape, or murder. But in the case of a treasonable conspiracy, the object 
whereof is the king's majesty, the bare intention will deserve the highest de- 
gree of severity ; not because the intention is equivalent to the act itself, but 
because the greatest rigour is no more than adequate to a treasonable purpose 
of the heart, and there is no greater left to inflict upon the actual execution 
itself. 

Again: the violence of passion, or temptation, may sometimes alleviate a 
crime; as theft, in case of hunger, is far more worthy of compassion than when 
committed through avarice, or to supply one in Juxurious excesses. To kill a 
man upon sudden and violent resentment is less penal than upon cool, deli- 
berate malice. The age, education, and character of the offender: the repetition 
(or otherwise) *of the offence ; the time, the place, the company, wherein r*\a 
it was committed j t ail these, and a thousand other incidents, may aggra- ■■ 
vate or extenuate the crime.(£) 

Further: as punishments are chiefly intended for the prevention of future 
crimes, it is but reasonable that among crimes of different natures those should 
be most severely punished which are the most destructive of the public safety 
and happiness ;(u) and, among crimes of an equal malignity, those which a man 
has the most frequent and easy opportunities of committing, which cannot be 
so easily guarded against as others, and which therefore the offender has the 
strongest inducement to commit; according to what Cicero observes,(t?) " ea 
sunt animadvertenda pecrata maxime, quce dijficillime prcecaventur" Hence it is, 
that for a servant to rob his master is in more cases capital than for a stranger; 
if a servant kills his master, it is a species of treason ;• in another it is only 
murder ; to steal a handkerchief, or other trifle of above the value of twelve 
pence, privately from one's person, is made capital; 10 but to carry off a load of 

O Thu«, Demosthenes (in his orntion against Midiaa) publicly, before ■trnngers as well aa dtisens; and that fai 

fin -ly wv»rkft np the aggravations of the insult* he had the temple, whither the duty of my office called me," 

received: — * 4 1 waa abused," s.-tya lie, '• by my euemy, in cold (") Ik-ccar. c. «•. 

Mood, out of malice, not by heat of wine, in the morning, (•) Pro Sexto Roscin, 40. 

•This is no longer law. By 9 Geo. IV. c. 31, b. 2, repealing 25 Edw. IN. st. 5, c. 2, 
respecting petit treason, it is enacted "that every offence which before the commence- 
ment of that act would have amounted to petit treason shall be deemed to be murder 
only, and no greater offence: and that all persons guilty in respect thereof, whether as 
principals or accessaries, shall be dealt with, indicted, tried, and punished as principals 
and accessaries in murder." See 1 Hawk. P. C. 6th ed. 105. 5 Burn's J. last ed. 551. — 
Cuitty. 

"This is altered by 7 & 8 Geo. IV. c. 29, s. C, which enacts "that if any person shall 
steal any chattel, money, or valuable, security from the person of another, or shall assault 
any other person with intent to rob him, or shall with menaces or by force demand any 
such property of any other person with intent to steal the same, he shall be guilty of 
felony, and liable to be transported for life, or for not less than seven years, or to be 
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rom (Vi»ni :tn i«j'iii !:•!■!. f1i*ni^li «»t fit)\ turn-- i;r. ah r valim. i« |«ni .-L»-l » "i 

triili aa |"'t , t.«ti"! i\ Ai.'l nt ll.i- i-i.iml ■•! M.iir Km* in!-- wa- !"jimr!\ • .ir* I 

mi tui lli.il tn t.iki a\\.i\ .1 i. "i •.-■■!• :in «-\ w ;f tli'-r- ii*i It |itii\ . t-iit a 1r« - ■ ..-- 

Ihh aii-i* nt ilif •! lt;<iili\ in idai tittle I * i* r 1 1 • ► r \ t m • al tin in "r • arr ;. ::.• » 

oil; I • 1 1 1 !•• Hii-.il a j.ij i. r a |n\\l, w lm li i- ■■.i-:i\ -!• •■■•-. hu« :i < a|»i:al !*..». 
Iimiim-ur. ami tin- n||i-ii*li i rt;i» |iiiiii»Im >1 with • •• .iiL " 

La-ll\ : :i« a i xin i«i«"ii !•• t In- w i.« •!«-. w •■ ina\ .-}-.r\.- * I: :t T jiiiiii-lifm ii»- * 
mirra-"iiaLli' •»■■•• • i i f \ . •-jut :a\.\ w In-n lit* 1 1 -« r. in iii.itt-lx 1 1 ■ ffl : « - 1 • «l. La\ *' i* — t !*!• » ■ 
ill jm\ «'lit ih;,' i rum - :n> 1 aiin'mlni:; tin* liiadm r- ••! :i }*•-'. ji| ( < than -m li a- .•• 
S l* , tii«»ri- iin-i-i itul ii< £• m r:ii. \ • t |»r«»jM*rl\ m!« riiu\f >1 w if K ilm- °iii»(im l « 

'J !•( -i\«-n1\. Jt :- tin' —lit fin'iil ill an iii^i-imni- wr-ti-r. hIim •••■ii.- ! • 
linvi' ui II -i i«* 1 1« - 1 tli.- -pr n^"» •'! Iiiiiii;iIi »■ I ■••!■. i • that • isiih-- an- m- -t ■■ • !*• « 
tuallv yv\-\ i-iilfil h\ tin*' '/■•■'■/ tliaii \*\ llm «*r»/ifi/«»t |Hi!ii-hiiii tit K«»r v- 
oxrrj—i *»•■-• \ • nl;. ■ •! law ■ -a% - \|"iili--i|iiii-ii •/ ■ hm-ii-r- tin :r «• \«i ut i-«n w»... 
tin* |iuiii-hinriit »ur|ia»--r-:ill lui-.i-nn t li« a |*ut>l ■•- w ill tn-«|ii« nti\ . »»ut "I' limnai. ";. 
jin-liT iiii|iiiinty In it Tim* :il*" tin- tfatuti* 1 Mar -I l.« I n-«'iU« in IU J n 
•liihh' •• tliat tin* -tali* «il rvrn kin^ mii-i-i- nn>ri* a— -nr«-*ll\ in the low of taa> 
huhii-*. t- tnwanl- tltiir | • i- 1 1 1 ■ i' tliaii m tin* iln:nl nl law- in:i-L w it !■ r 
■ml that law* mam- n»r tin* jin-- • -r\ alum ••! tin* rnrniii>>fiw« .i!:L ♦ 
|»vnalti(»- ait- inmv nflt n i»Im \.-i| ati>l k**|tf than law- mail** w;rii . \ 
llit'titn." Ua|i|iV ha«l it lii't-ti |.»r tin* iiutmn i! tin- -t|h-« ip.-i.t |.r 
«lc*lt|ili-il jirim ■!■•« •. in inatti-r« nl r«-lii*i«>ft. ha»i U-rii i-urn -»|— ■? i-l« fit 
tilimlit- ui In-r-i'll uipI parliafii* nt in iu;itt«-r»* n|" Malf aii'l j"\i-: 
liiav lurl !•«■■" i»L»«t\i- tL.it -aii M 'ii;h:ir\ law- an- a L;i»l -\ t la |-t - ■ r. . ••( 
o|" aiiv -tali-, m- at L .i-l ui it- wi-ak • >-!••>: 1 1 u f &• •■ i Tin- Liw-m 
kilip*. ami tin* twil\i taLIt- ui tin- J*. . •*. t a ,, urn- lull ••! • nil 1 
tin* Pun .an law . u lm li « \< in|>t«-i| all i iti/*-ti« tn>in <H-iit« ii> • •{ «. 
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nl" imi|i>I -kill. t«» ap|il\ ll.i- Kiiin- iini\i a r-ai nimlv. tin' uft ., i-i 

tf\(TV ia-i* nl ililll' ilil\ It 1-, ll lllll-t U- ••Wlml. lltlK tl nj-.r !•■ «• 



illil-n--!f *\ fur li--! t-\....i fi; !■ -nr \i-:ir^; uipI, if ji ni4lt\ !•• *-• • f •. ! 
|niL'.:- ■» ■■ |»ri» ••■■!* w)..||-l ' 1'iiirri 
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tho 1 H" VI . I 1 .' In '.),. |i. .mi) |.- il «lat... in .i I., anlifvil .ml - -:.| I 
i|t|i'li< • "h il " N'-tl.:!:.' !• !:. •• ^ >«ll\ . lm »f ■•.! «■. rii>>r* a !•■ \»* «• ,*h* -I iTi-I • 
• | • r : i • ■« !*••■ *i:|-»» !ii- J.- i I .'il i uli r. .iti-1 tin ■ii l ii i -|« wilier k 'nii :• r* 
tliiin ■■!. I'm I r:i. • • | ir* „■■■ .' ■ 1. !m n. \ .u. I .ii lii.'.-n- \ ..t.<l r.iii.. - • -» 
li<—* »!. i ?• :i..»-. n • ! L - :■ i •! | ■ «■ i .ml .,!.-• j im.-l.ninit. It. it. . \*g 
jii.ii. • :..)•■ •!».«.■. I .ii -i ■•.:... -i» ;i . ?- 1 .1. B .i'. tK.ii :l t . \ •(.. -i! I ■••.. 

mi>i !.-r :!.• is .•* .t i * .i Li .■ ,i?..| j r.i ■ . iL.iii |..f ■■■ ,r ■ ' .. » •■ 

law* I'-.* .i- ii :■..■■■• : v i.*. i ir - n. i j.irm* Ml .• ■ !■■•■•■ 

warm «• .it!,, r i u. •■ '. • • ■ ! .-lit- r ^ir::.« ■: f l-.ili in.i\ .n. I • .„■•»! 

mi« I u-i-l. •■• « ■ L i\ ■ i ■■ • t - «•• »;t .in< I - fi' 1 1'» • in i«ii .n . i..- i !■" kti 

rtai r» ■•|«rr:ii .■ i. .» I,. ' n i , . • t •■ „"fi •■* •• • !•« r - ■ . 1 1 - • * \ Ir.. k .K«* 

|k»rlL.i'i.> i ' !.ii.' i. i-.» • * l! '«.. •. • .it- r« j • i'« ■ i. ri •t.i'ii?i- » . |,. 

tr*-if-i> •» .■!!.■ ■„" ■ \ i ■ -• "■ ■ '/ I' ;• ( • i!< .ill .ii. 1 • ^ ■ ' . ■ 

«iim i si. i./ ■!■-•• ii- ■ ■ ■ ■•■■•■ ■ • r- ! » i It i . j ■ il- . % .-r\ •". " • ,■•. 

l«*i;i*!.i: ■••■ 'i-ir i .• ! !i. : ■ i • «■ I- i».: .»i.-l ■ r«i- 1 t. i^u ..f lit r n \ .'.'. 
.Lilii*. I M.i.N Ml ' .■:■■■ -..• - - m.-!. It ?».. k.ii.-- i .-• - .•». 

».f \t;» ! • .• t* I. . ■ -.1 •• ■.!»«■! .I- ii. i k. i i •• i; n.-J, '. . i « 

ant h> r *\ ■ ■ t i- ! !•■■• *■' '•' "■ I ■ •■ ■ i!- ■ •- !.• •■•*!■ i ■■! ?. »■ \ »i. .•■!!.- '. 

I *t . « i. *i • t i. '■ i *:..«• .' .ii \ :i. >ii ■.. »rr ;• I i » -i -\ . r n. »*-;.-«| 

nft.ft).. •!• i!h ..I tin fir-? L» -f • ii !• i »■•■ 'l.j r.\.--l ■■! tl.t- U-i.. at of * iir^y 
%i. till of m>\ i Iit^bMo Ivlmiv -»b»irtir.— <mbu»tia?«. 
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to amend mankind ; yet *that magistrate must be esteemed both a weak 
and a cruel surgeon who cuts off every limb which, through ignorance or 
indolence, he will not attempt to cure. It has been therefore ingeniously pro- 
posed,^) that in every state a scale of crimes should bo formed, with a corre- 
sponding scale of punishments, descending from the greatest to the least; but, 
if that be too romantic an idea, yet at least a wise legislator will mark the 
principal divisions and not assign penalties of the first degree to offences of an 
inferior rank. Where men see no distinction made in the nature and gradations 
of punishment, the generality will be led to conclude there is no distinction in 
the guilt. Thus in Franco the punishment of robbery, cither with or without 
murder, is the same ;(a) hence it is that though perhaps they are therefore sub- 
ject to fewer robberies, yet they never rob but they also murder." In China 
murderers are cut to pieces, and robbers not; hence iu that country they never 
murder on the highway, though they often rob. And in England, besides the 
additional terrors of a speedy execution and a subsequent exposure or dissection, 
robbers have a hope of transportation, which seldom is extended to murderers. 
This has the same effect here as in China; in preventing frequent assassination 
and slaughter. 

Yet, though in this instance we may glory in the wisdom of the English law, 
we shall find it more difficult to justify the frequency of capital punishment to 
be found therein, inflicted (perhaps inattentively) by a multitude of successive 
independent statutes upon crimes very different in their natures. It is a melan- 
choly truth, that among the variety of actions which men are daily liable to 
commit, no less than a hundred and sixty have been declared by act of parlia- 
ment^) to bo felonies without benefit of clergy; or, in other words, to be worthy 
of instant death. So dreadful a list, instead of diminishing, increases the num- 
ber of offenders. *The injured, through compassion, will often forbear 



t«> prosecute ; juries, through compassion, will sometimes forgot their 
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oaths, and either acquit the guilty or mitigate the nature of the offence; and 
judges, through compassion, will respite one-half of the convicts, and recom- 
mend them to the royal mercy. Among so many chances of escaping, the 
needy and hardened offender overlooks the multitude that suffer: he boldly en- 
gages in some desperate attempt to relieve his wants or supply his vices, and 
if, unexpectedly, the hand of justice overtakes him, he deems himself peculiarly 
unfortunate in falling at last a sacrifice to those laws which long impunity has 
taught him to contemn. 



CHAPTER II. 

OF THE PERSONS CAPABLE OF COMMITTING CRIMES. 

Having in the preceding chapter considered in general the nature of crimes 
and punishments, we are led next, in the order of our distribution, to inquire 
what persons are or are not capable of committing crimes; or, which is all one, 
who are exempted from the censures of the law upon the commission of those 
acts which, in other persons, would be severely punished. In the process of 
which inquiry, we must have recourse to particular and special exceptions; for 
the general rule is, that no person shall be excused from punishment for disobe- 
dience to the laws of his country, excepting such as arc expressly defined and 
exempted by the laws themselves. 

(«) Boccnr. c. 6. (*) See UnfTherul's index to the statutes (tit. Felony) and 

(*) t?p. L. b. ti, c. 16. the acts which have since Uen made. 



li This is not now the law of France. By the present Criminal Code, founded on the 
Code Napoleon, robbory without murder has ceased to be a capital offence. And the 
result mentioned by the learned judge has ceased also: nothing is more common now 
than instances of robberies without murder in France. — Cuitty. 
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law requires. But where there is any notorious breach of the peace, a riot, 
battery, or the like, (which infants, when full grown, are at least as r+oo 
liable as others to commit,) for these an in Ian t, above *the ago of ■■ 
fourteen, is equally liable to suffer as a person of the full ago of twenty-one. 

With regard to capital crimes, the law is still more minute and circumspect; 
distinguishing with greater nicety the several degrees of age and discretion. 
By the antient Saxon law, the age of twelve years was established for the age 
of possible discretion, when tirst the understanding might open ;(e) and from 
thence till the offender was fourteen it was cutas pubertate proximo, in which he 
might or might not be guilty of a crime, according to his natural capacity or 
incapacity. This was the dubious stage of discretion: but under twelve it was 
held that he could not be guilty in will, neither after fourteen could ho bo sup- 
posed innocent, of any capital crime which he in fact committed. But by the 
law, as it now stands, and has stood at least ever since the time of Edward the 
Third, the capacity of doing ill, or contracting guilt, is not so much measured 
by years and days as by the strength of the delinquent's understanding and 
judgment. For one lad of eleven years old may have as much cunning as 
another of fourteen; and in these cases our maxim is, that "malitia supplei cda- 
tem." Under seven years of age, indeed, an infant cannot be guilty of felony ,(/) 
for then a felonious discretion is almost an impossibility in nature; but at eight 
years old he may be guilty of felony. (g) Also, under fourteen, though an in- 
fant shall be prima facie adjudged to be doli incapax, yet if it appear to the court 
and jury that he was doli capax, and could discern between good and evil, he 
may be convicted and suffer death. Thus a girl of thirteen has been burned for 
killing her mistress: and one boy often, and another of nine years old, who had 
killed their companions, have been sentenced to death, and he of ten years actu- 
ally hanged ; because it appeared, upon their trials, that the one hid himself, 
and the other hid the body he had killed, which hiding manifested a conscious- 
ness of guilt, and a discretion *to discern between good and evil.(A) And r*2<4 
there was an instance in the last century where a boy of eight years old L 
was tried at Abingdon for firing two barns; and, it appearing that he had ma- 
lice, revenge, and cunning, he was found guilty, condemned, and hanged accord- 
ingly.^') Thus, also, in very modern times, a boy of ten years old was con- 
victed on his own confession of murdering his bedfellow, there appearing in his 
whole behaviour plain tokens of a mischievous discretion ; and, as the sparing 
this boy merely on account of his tender years might be of dangerous conse- 
quence to the public by propagating a notion that children might commit such 
atrocious crimes with impunity, it was unanimously agreed by all the judges 
that he was a proper subject of capital punishment.(^) But, in all such cases, 
the evidence of that malice which is to supply age ought to be strong and clear 
beyond all doubt and contradiction. 1 

II. The second case of a deficiency in will, which excuses from the guilt of 
crimes, arises also from a defective or vitiated understanding, viz., in an idiot 
or a lunatic. For the rule of law as to the latter, which may easily be adapted 
also to the former, is, that "furiosus furore solum punitur.*' In criminal cases, 

(•) LL. AU.elstun. Wilk. 66. (*) 1 Hal. P. C 26, 27. 

(/) Mirr. c. 4, g U. 1 Hal. P. C. 27. («> Kmlyn cm 1 Uai. P. C 25. 

(f) Dalt. Just. c. 147. (>) Fu«tor, 72. 



1 Where an act is made felony or treason, it extends as well to infants, if above the ago 
of fourteen, as to others, (see Co. Litt. 247. Hal. Hist. P. C. 21, 22;) and this appears by 
several acts of parliament, as by 1 Jac. 1. ch. 11, of felony for marrying two wives, where 
there is a special exception of marriages below the age of consent, — which in females is 
twelve and males fourteen ; so that if the marriage were above the age of consent, though 
within the age of twenty-one years, it is not exempted from the penalty. See Bing. on 
inf. *J*J, lyo. So, by the lil lien. VIII. c. 7, concerning felony, by servants that embezzle 
their masters' goods delivered to them, there is a special proviso that it shall not extend 
to servants under the age of eighteen, who certainly would have been within the penalty 
if above the age of fourteen, though under eighteen years, unless thus excluded by a 
special proviso. Hale, Hi*t. P. C. 22. So the 12 Anne, c. 7, for punishing robberies in 
dwelling-houses, excepts apprentices under the age of fifteen who shall rob their masters 
from the act. — Cuitty. 
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idiocy, or absolute insanity, excuses from the guilt, and of course from the punish- 
ment, of any criminal action committed tinder such deprivation of the senses: 
but, if a lunatic hath lucid intervals of understanding, he shall answer for what 
he does in those intervals, as if he had no deficiency. (o)* Yet, in the case of ab- 
solute madmen, as they are not answerable for their actions, they should not be 
permitted the liberty of acting, unless under proper control ; and, in particular, 
they ought not to be suffered to go loose, to the terror of the king's subjects. 
It was the doctrine of our antient law, that persons deprived of their reason 
might be confined till they recovered their senses,(p) without waiting for the 
forms of a commission or other special authority from the crown : and now, by 
the vagrant acts,(#) a method is chalked out for imprisoning, chaining, and send- 
ing them to their proper homes. 

III. Thirdly: as to artificial, voluntarily contracted madness, by drunkenness 
or intoxication, which, depriving men of their reason, puts them in a temporary 
frenzy: our law looks upon this as an aggravation of the offence, rather r*ort 
♦than as an excuse for any criminal misbehaviour. A drunkard, says Sir ■■ 
Edward Coke,(r) who is voluntarius dcemon, hath no privilege thereby; but what 
hurt or ill soever he doth, his drunkenness doth aggravate it: nam omne crimen 
ebrietas, et incendit, et detegit. It hath been observed that the real use of strong 
liquors, and the abuse of them by drinking to excess, depend much upon the 
temperature of the climate in which we live. The same indulgence which may 
be necessary to make the blood move in Norway would make an Italian mad. 
A German, therefore, says the president Montesquieu, (s) drinks through custom, 
founded upon constitutional necessity; a Spaniard drinks through choice, or out 
ot the mere wantonness of luxury : and drunkenness, ho adds, ought to be more 
severely punished where it makes men mischievous and mad, as in Spain and 
Italy, than where it only renders them stupid and heavy, as in Germany and 
more northern countries. And, accordingly, in the warm climate of Greece, a 
law of Pittacus enacted "that he who committed a crime when drunk should 
receive a double punishment j" one for the crime itself, and the other for the 

(•) 1 Hal. P. C. 31. (r) 1 In»t. 247. 

(P) Bn». Abr. tit. Cbrone, 101. (•) Sp. L. b. 14, c. 10. 

(r; 17 Geo. II. c. 5. 

keeper or other superintendent of any licensed house concealing any insane person from 
the inspection of the commissioners or visitors. 

An idiot, or person born deaf and dumb, or any one who is non compos at the time, 
cannot be an approver, (H. P. C. 282, § 5, vol. 2 ;) but if he who wants discretion commit 
a trespass against the person or possession of another, he shall be compelled in a civil 
action to give satisfaction for the damage. Id. vols. 1 and 3, s. 5. ."> Bac. Abr. 131. So 
he who invites a madman to commit murder or other crime is a principal offender, and 
as much punishable as if he had done it himself. Id. 4, s. 7. 1 Hale, 647. 

See also 10 Geo. IV. c. 18.— Cuittv. 

* And if to a charge of treason (or, it is presumed, any other crime) the defence set up 
be insanity, the question for the jury will be, Whether the prisoner was labouring under 
that species of insanity which satisfies them that he was quite unaware of the nature, 
character, and consequences of the act he was committing, or, in other words, whether 
he was under the influence of a diseased mind, and was really unconscious, at the time 
he was committing the act, that it was a crime. Reg. vs. Oxford, 9 C. & P. 525 ; and see 
the case of Reg. vs. MeNaughton, tried at the Central Criminal Court, in March, 1843, 
and the opinions of the judges arising out of that case, delivered in the house of lords 
on the 19th of June, 1843. — Stewart. 

See the opinions of the judges referred to in the above note given at large in Wharton's 
American Criminal Law, 80. In Com. vs. Rogers, 7 Metcalf, 500. it was held that a person is 
not responsible for any criminal act he may commit, if by reason of mental infirmity he is 
incapable of distinguishing between right and wrong in regard to the particular act and 
of knowing the act itself will subject him to punishment; or has no will, no conscience, 
or controlling mental power; or has not sufficient power of memory to recollect the 
relations in which he stands to others and in which they stand to him ; or has his reason, 
conscience, and judgment so overwhelmed by the violence of his disease as to act from 
an irresistible and uncontrollable impulse. See Freeman vs. People, 4 Denio, 10. State 
rs. Spencer, 1 Zabriskie, 190. Com. vs. Masters, 4 Barr. 207. State vs. Gardiner, Wright's 
Ohio Rep.— Sharswood. 
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Chap. 2.] PUBLIC WRONGS. 27 

for tho abuse of that free will which God has given to man, it is highly just and 1 / 
equitable that a man should be excused for those acts which are done through / ftj * 
unavoidable force and compulsion. ' 

*1. Of this nature, in the first place, is the obligation of civil subjection, r*9a 
whereby the inferior is constrained by the superior to act contrary to *- " , 
what his own reason and inclination would suggest; as when a legislator esta- 
blishes iniquity by a law and commands the subject to do an act contrary to 
religion or sound morality. How far this excuse will be admitted in foro con- 
scientice, or whether the inferior in this case is not bound to obey the divine 
rather than the human law, it is not my business to decide; though tho ques- 
tion, I believe, among the casuists, will hardly bear a doubt. But, however that 
may be, obedience to the laws in being is undoubtedly a sufficient extenuation 
of civil guilt before the municipal tribunal. The sheriff who burned Latimer and 
Ridley, in the bigoted days of queen Mary, was not liable to punishment from 
Elizabeth for executing so horrid an office; being justified by the commands of 
that magistracy, which endeavoured to restore superstition under the holy 
auspices of its merciless sister, persecution. 

As to persons in private relations : the principal case, where constraint of a 
superior is allowed as an excuse for criminal miseQnduct, is with regard to the 
matrimonial subjection of the wife to her husband ; for neither a son nor a ser- 
vant are excused for tho commission of any crime, whether capital or other- 
wise, by tho command or coercion of the parent or master ;(&) though in some 
cases the command or authority of the husband, either expressed or implied, 
will privilege the wife from punishment even for capital offences. And there- 
fore if a woman commit theft, burglary, or other civil offences against the laws 
of society by the coercion of her husband ; or even in his company, which the 
law construes a coercion; she is not guilty of any crime; being considered as 
acting by compulsion and not of her own will.^/ 1 Which doctrine is at least a 
thousand years old in this kingdom, being to be found among the laws of king 
*Ina, the West Saxon. (d) And it appears that among the northern na- r fc2 n 
tions on the continent this privilege extended to any woman transgressing *- 
in concert with a man, and to any servant that committed a joint offence with 
a freeman; the male or freeman only was punished, the female or slave dis- 
missed : "procul dubio quod alterum libertas, alterum necessitas impellent "(e) But 
(besides that in our law, which is a stranger to slavery, no impunity is given to 
servants, who are as much free agents as their masters) even with regard to 
wives, this rule admits of an exception in crimes that are mala in se, and pro- 
hibited by tho law of nature, as murder and the like: 9 not only because these 
are of a deeper dye, but also, since in a state of nature no one is in subjection 

(*} 1 Hawk. P. C. 3. (*)C«p.67. 

(«) 1 Hal. P. C. 45. (•) Stfern. dc jure Sueon. 1. 2, c. 4. 

jus ignorare pcrmissum est : quod et infosminis in quibusdam causis propter sexus infirmitatem dicitur; 
et id co, sicubi mm est delictum, sed juris ignorantia, rum laduntur." D. 22, 6, 9. And see Pothier, 
7Yail4 de r Action, Condictio indebiti, part 2, sect. 2, art. 3. In Vernon's case (Mich. *J0 Hen. 
VII. fol. 2, pi. 4) the defendants justified taking away the plaintiff's wife, on the ground 
that they were accompanying her to Westminster, to sue for a divorce in ease of her 
conscience. It was objected to the plea that the defendants ought to have taken her to 
the ordinary or the metropolitan : but the plea was held good, "for perhaps they had not 
knowledge of the law as to where the divorce should be sued." And see Manser's case, 2 
Co. Rep. 4. Doctor and Student, book 2, cap. 46, 47. Eichhorn vs. Le Maitre, 2 Wils. 
308.— Ciiittt. 

8 The husband, however, must be present when the offence is committed, or the pre- 
sumption of coercion by him does not arise. Rex vs. Morris, R. & R. C. C. 270. The wife 
is not treated as an accessory to a felony for receiving her husband who has been guilty 
of it, though, on the contrary, it appears the husband would be for receiving his wife. 
II. P. C. vol. 1, 8. 10. 1 Hale, 44. And if an offence be committed by the wife alone, 
without the husband's concurrence, she may be punished by way of indictment without 
him. Id. ; and see Moor, 813. — Chitty. 

•The law seems to protect the wife in all felonies committed by her in company with 
her husband, except murder and manslaughter. Hal. P. C. 47. — Christian. 
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29 Ft'DLIf" WltoXCiS. Book IV. 

t«i minlliiT. it Wiiiill >••• iinn :i*« mill. Ir to wn'«-n an oft mlrr from tho |iiiiii«hn.i'fil 

ilur !•• natural iriiiii» l-\ rin- rrtiiii'iiH-iit* an<J *iil-.«pl i.a::*>n* • •! i:\ii •«- .. \\ 

In Iri'.i-ni. ;i.-i. ili« I. „'i«-t i-i'Miif ulmli a im-inl- r -■! — ■• i ■ ■ T v tan a* ••»•:. t* 

l?llilf\ •»!. lin |i!i-a ••! • «\ «Tt iirt* *li.ill r\i UN' (l.i- w i!i- . let |»r r »tnii[»t :• 'It • ! t'« 

1hi-Imii<1 - ri« n:«ni -h.i.l < \t< miali- In-r jjuill .. t a» w.il !■«■• .in**' o| tin •-:. ■■«»•. 
in 1 ** an*! •Iaii^i a n>u« • -•■■— ■■-|ti» n« !■■* oi' the « rimr !*■»• It. a* U« :iii»«* tin* h'i*i-.*i. t. 
lia\ iiii: lip'i»i -ii t i i r « • 1 1 ^r 1 1 tin- imi«t »a» n-l In- ••! -■• -:.il • ••uiriiiitiit\ l«\ n In- ..«-r. 
u^ainM tin- -I.*!.-. \tA- in r i _: K t to that ••ln t «|ii*iii-f I'r* *rn a u;!i. w t,n Ii h«- hin.i .1 
an a »• 1 1 1 -j ■ ■ • I ha- l««r^- -f i«-ii !•■ \*:i\ In mli-rior mi-'h'tio an«>ur« ai«« wt- n,.t\ r*- 
i::.irk an«'! Inr i-\t i|.|i -I. that a uilr may I* imi.< l*-i|. ami »•■! in ll«- |> . rv 
ir.fA In-r Im-h it. 1. !<••■ U » « | - . i * _r .i !■?•■ »t !■«-! ;*• tor tl.i- i- an ort« n« •• loin L.r.j t-r 
<|it|iir*>f it- <• "i.'unv •■!* L"»\ • riiiiii'tit o| tin- Iimii-i>, iii wlu.h tl.i- w ifr ha- a | r r. 
ri|>al olian , aii't i«* ai — ■ -m ii an ntli-m-r an tlu* law |ii i-unn « In U* .;• m r.»:.y 
4 a uiiitiii'1<-«l hv lii«- intrijiii— ••! I In* tttnaii' *vx . •/ ,l Ami iri ail ia^ wl,. r- the 
%i ill* i»lti tfi- .ilniii'. without tin* i-ntH|i:iny or ■■•N-n-hiii o| In r Lu-haml. ■!•» •« rr- 
n|Nin*«ili[i' t-»r In-r ii?!'i -in •■ a- mu ii a** any ti'iiii*-»olr 

"•"til 1 *• A n««f In-r »|m- | i ••in|niUiiiii or in«-« »-il\ i- ulul our law «*!!• 

J tluris.* }■' r ffiiruM . A .»r threat- ami iiu-iiik •■- whn Ii imiutf a harot •l«.i!f» 
or of In-r IhhIiK liarm. ami whit li takf away lor that n a-.ti tin* mult «»l n.any 
crinm* anil iiu-<lrhu:iii«wir- ; at Ii-a-l. U*torv llir Imiiiati tnl>uiial lint tl.i n II. at 
frnr wlii« Ii i <»in|« i- a tnaii to «!•• an iinnarmntal-ii* ;n t:«.ti oii^lit t«» U* ju-l ar.-i 
Hi'll ^rtiiiinii'd, »ui-h " -fii • t l* r* ;.. .«.».r n% v\rum * •••••f.ifi'f «i. r.»i« Tiim /w»n. rf i*#f»- 
tTH/iMii/fi." a* Itrarton • \|.r«--»- it » in tli«- uo|i|* ••! t| ( , ii\il ia\% JL Tlit-r* l>*r% . 
in linn' of war or nl.. Li..n. a man ma\ U* jii»titit>t in •!- •■ t»a* man\ tr»a*-ialir 
JM'tn liy i oiii|iiiUj..!i «.| titi- i ti* tn\ or r»-l»i-l* wlurh w..ii,.i ainut m| i»«» • \. »i«* ir. 
tiliio til' |m':h «■ / ' Tins, li"Wt*\i r. ■>■_■!■"»- "MJy ug aj li--*»t ^rtjii ^mf'^ !•■ !•- -i-4 
at* to |MtMti\<* < rsnn -. »•• • if.it •■♦I l\ iIm* lau- ot' -omi t\ . iin.l uIih Ii tin r» lor«> 
•MH-i«t\ ma\ % w ii^i- ; l^iiX-Uvd _n+ l«» iialjuaj ^ff*''' 1 ' 1 ' * ^ ll , l« * 'ari^l l«y I In* la» •■! 
<iim|, w |i«*n -in l.uinaii iii.«u'i"trat«o arv <»iil\ InT* r\i« uti-Mii n» of «li\ n •«• |»un«*h 
Until AimI lln n |i«ri*. tlnnuli a luan !•«- \h»Ii-mI\ a»«anlt««l. ami hall. n«» Miinr 
|Ni<t*iih|i> tin-. in- of 1 r»< ajun^ •ii-atli hiit l.\ killing an inif* I'm |N-r«*iii. ll*:« li-ar 
ami |t»n.- ^hall ju t ai •|n.t him •»! imiPli-r; lor hi «-n^lit ruiln-r !•• «li«- h:n«*« .1 
than «— t a|M- \,\ tin* iiinl'lip ill' hh inii'iTi nl r/i Ihi:. m »u« h a i'a«-, Im* •* |«*r 
mitti^l ti» kill lii«' a»-a:l.»nt : lor tlu-P* thr law •»! naiuri'. ami n*-ll «|i-h -in «•, ii« 
|iriinar\ i.inoti. h:i\ •• m.i>l«* Ir.m liMiwn |>P«t<< for 

11. Tin !•■ i- a tiiit'l *| ■•» o| ih'i i-o«»ity. uhi< h may hi- •li-t:iiijui»ln-'l lP»m the 

artual i ••iii|Mil-i<ni ••( «-\ti rnal Ion •• i.r Irar ; U nirf vU^p-»a|l vl p|p— m an*l r» 
fli*rlioii uh:> h ai t ii|m.ii ai.l r>m^traiii ft man*- u .II. an-T ohli k i« hTn» t«i •!■» ir. 
Action wl.i< h. with-mt «iii h «>hlii:atiiiii. w-oiihl hi* i nminal Ami that i«, w Im b » 
lunii ha« ht- ih...i.- >t tw"t\ t i- »■ t Ii Ion* him. ati-l U m^ uicli-r a n<-«i-Mit\ •! 

' i ii.: r « ■ r .» / t i v tjr^** 

# i ii. «k i • : •* • t n •■ i — 

• ■".'..»■ i i ; • i'»i •! 



"Tl»r |-niii-*iM.--iil ..ftli.- )■.!! r\ w.i« .i»--!i-hti|. h\ '.»". !•..». HI. r. l.i*.— Stf ■ fctT 
11 In nil •».!•■ ?.»..!■ ■ 'i I aj |* ir- fh:it ihi- ™iU tUA\ U !i.iili.| jTUllty m'li lh** IiH*I*IhL 
II i« kahI lh» r» .i* iiwlii -!.■■ w.i* • x iii«« • 1 in hur,;l.ir\. |.tn •■»« , A«* «*• I *^-«ii •*••)»•• i»*i^l 
m»t Ml whit | ■■ | - r r v i!.. Iri-hm.l m.^J.t • 1 urn in th«- „■■--!• !•• M-«l M mvI -tt*» Bui 

tlir» l«tt« r !• .i»« Ti -.■•!!• •■- I 4- ■!,.,! t\ ihi .tin it-fit l.*w lh.* hil«lMri.| h*l lht» kafirSt .</ 

tilt* rlrr^f) . it I i.rl !>.i-i > i.' :li ii.i > .i ulii *m • >m>*ii hjin* thai l»rivflt ll • **M 

tlifM'fTf h.»\« U-t-n hi ■•■! :- »■ -••-!. I..* in h.iif i-\« i r - - 1 c 1 1 -• wjff ainl t«> bai^ «4a»> 
nu»*4*«l lh» hu>l'ii. 1 w.'i. .% ». . -.* | -it. .• I. n.--t«f "li> 4\-:«i iii.«. il «a« tlitiuicbt l^tta-r lK*l 
ill Mirh i'»mm -h*' •hmil'l I- •■ :■■-■«■• i.i-r .%■ -j'i.lN-1 . hu( r ht* ri*a^«n «l*«l Dot *t'|4« to B.av 
ilrfiifin Mir* < iiri»Ti»% 

11 Thr f«;ir ■•! Ihcm: h ■•!!-. - • nri..-i| ..r i»---l« •|-.ih«i t* n«» nnw in lh# »*••»«*# fh# 
law for I'Muti; .u ni tn.tr. h-.n.; v»;th r.l- !• '!).•• ••n'* !•■•■■*. th it 'l'»lh rtitiv i« m t +** 

u|-»n tl.i- ; - * i afii | i.t |i-jir "t •!■ j!)i . *tn\ tin* '< -■ • an-i f»*r mu«l mnlmu^ ail ife# 

tun** tht- j-iim t« rik.i.t.- w.th tin- r«-l • I* ti i* sin ufiil- nl iipni tn«*n «bo m*k+ f.*r«<« 
their •!• (• li- • t<> •»!■•« 41. :i« lu.ii t.r- !■. ah I th.it thi-\ j-sln-l j+x .'«^wr< r»Mr1«<. «• r«M»n*4 
>»l«l ni> |.^.«ri.^ Ktnf H. -!«► 4 UK1<>T14>. 
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Chap. 2.] * PUBLIC VVKONGS. SO 

choosing one, he chooses the *least pernicious of the two. Here the will rj|tftl 
cannot be said freely to exert itself, being rather passiv e than active; or, *• 



jfjiujiye, it is rather i q rejecting the grea ter evilTEan in choosing the less. Of 
This sort is that necessity where a man by the commandment of the law is 
bound to arrest another for any capital offence, or to disperse a riot, and resist- 
ance is made to his authorit> T : it is here justifiable, and even necessary, to boat, 
to wound, or perhaps to kill the offenders, rather than permit the murderer to 
escape, or the not to continue. For the preservation of the peace of the king- 
dom, and the apprehending of notorious malefactors, are of the utmost conse- 
quence to the public ; and therefore excuse the felony which the killing would 
otherwise amount to.(n) 

4. There is yet another case of necessity, which has occasioned great specula- 
tion among the writers upon general law; viz., whether a man in extreme waj it 
of food or clothing may justify stealing eith er, to relieve his present necessities? 
"And this both (irotius(o) and FuTfendor?,(/?) together with many other of the 
foreign jurists, hold in the affirmative; maintaining, by many ingenious, hu- 
mane, and plausible reasons, that in such cases the community of goods, by a 
kind of tacit confession of society, is revived. And some even of our own 
lawj-ers have held the same,(^) though it seems to be an un warranted doctr ine, 
borrowed from the notions of some civilians; at least it is nowlintiquated, the 
law of Engla nd admitting no such excuse at preae nt.(r^ And this its doctrine 
i^aTpTSeaolenot only to the sentiment* of many of the wisest antients, particu- 
larly Ciccro,(s) who holds that " suum caique incommodum ferendum est, potius 
quam de alterius commodes detrahendum" but also to the Jewish law, as certi- 
fied by king Solomon himself :(t) "If a thief steal to satisfy his soul when he is 
hungry, he shall restore ^sevenfold, and shall give all the substance of his r*oo 
house :" which was the ordinary punishment for theft in that kingdom. ■• 
An d this is founded upon the highe s t reaso n : f or men's pro perties w ould be und er 
a stran ge insecurity if liable to be inv aded according Io~ Ttre wants or othej s, 
of whic h_wants n o— m«n o< t \p possibly OBTm-ftdequats -j tnJgcT put the party hjm - 
sclf wTio pleads them , in this country especially there 'Would be a peculiar I 
impropriety in admitting so dubious an excuse; for by our Jaws such anfftoiftii t. 1 
p rovision is made for the poor by the power of t ^civil nmgi strat e, that it is \ 
inipirHnlr th it thr mmrrmrd j n tr ft ngn/nl iniili n TTrTi FrqfrPE 50 ^ t.ftft npppj^ y ] 
of t hieving to support na ture. This case of a stranger is, by the way, the 
strongest instance put by baron Puffendorf, and whereon he builds his principal 
arguments : which, however they may hold upon the continent, where the par- 
simonious industry of the natives orders every one to work or starve, yet mast 1 
lose all their weight and efficacy in En g la n d, where charity is reduced to a I 
system and interwoven in our very constitution. Therefore our laws ought by \ 
no means to be taxed with being unmerciful for denying this privilege to the 
necessitous; e specially when we consid er that the king, on the representation 
of his ministers of justice, hath a power to soften the law and to extend mercy 
in cases of peculiar hardship. An advantage which is wanting in many states, 
particularly those which are democratical ; and these have, in its stead, intro- 
duced and adopted in the body of the law itself a multitude of circumstances 
tending to alleviate its rigour. But the founders of our constitution thought 
it better to vest in the crown the power of pardoning particular objects of 
compassion than to countenance and establish theft by one general undistin- 
guishing law. 

VII. To these several cases, in which the incapacity of committing crimes 
arises from a deficiency of the will, we may add one more, in which the law 
supposes an incapacity of doing wrong, from the excellence and perfection of 
the *person ; which extend as well to the will as to the other qualities of r *oo 
his mind. I mean the case of the king; who, by virtue of his royal pre- - 
rogative, is not under the coercive power of the law;(u) which will not suppose 

(•) 1 Hal. P. C. 52. (*■) 1 HaL P. C. 54. 

, (•) De jure. b. rf p. I. 2, c 2. (•) De <&. I. 3, «, 5. 



* P- *• 
<J») L. of Nat and N. 1, 2, c. ft, («) Ptot. ri. 30. 

V) Brittoo, c 10. Mirr.c.4,|lft. (•) 1 Hal. P. C. 44. 
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. ■■! \ .' ' .'■ I- ll-! •'.••• j • . I ■ ■ - .Til. «! | . i. «-:).,.■ ! .r I •;, «. 

■ ■!.• «:•«! V- *!at..fi :.■■■! .l.ji.:!\ ; .i. 1 f I • r ■■ •. » ■»• 
■m..'!\ - -|i li .1 ■;• - \ :n- •■ !!■■ ■ -1 l:ii* «iil!l> .« '.'. .v.»--.» ; 
:■■ » i ■ 'i I i:i !-• r« !- r li;-- r.-al. r 



I'll \ITKi: II! 
1 Ir l.:i\ iii -j hi • h *l.tiwn in tin- |ipi-i i i|m^ i liapfi-r what [■■■"*• r.» *n\ f-r 



g,| | « || I ..I « I 11 ^ I ■• • II ""• I l' » W ■■ I I I I II 1 III < • ■ •llll^ ' il.l|l|> i « llil' 1" , — li' .ll"". • I 

' :»n iml. n | ■• »ti :i« • "iiiit ••! t I.. ir vluati'ili an-1 • ,p urii-faii* . *. i .i|..i' •■ i.» 

•*< »m hi it lniij ■ r'lni ». ut- an- in-\t !•• m:tkf a !«■»" rvmari.* "li llif •li!?.ri v 9 . •!■ _;n r« 

• •!" tfililt uiii'Mij Jh-i-mi^ th:il an* • :i|<:i'*|i- »»l ■ ■ rt "■ -li-lt n_T- * l/ - : nm /■'■»•■ /■''". *'• J *• 
ilfvy.v.iry 

I A iiiaii nmy !■•■ /r.i..-.y.if in :m ..rl.-rnr in lwn ilr^rir* A j»nii> ij..»: i»i •)•# 
fir*! i|*«i;rii- r* in that i«. il.i- :i» ti.r «-r «!■*• »lii'f |..-r|i. tr.tti.r *•( iln- # ru.«- . ;t».-l >« 
thf »*•«.. hi l.jiii- In- i« uli»» > |m -• nt. iflinj :iinl :il«-liinir lh»* !.••■! ?■» I* 
■ Inllt* <l - Wliii-li ;■'•'• »•■ • in i«l ii*il a'ttiiy* !••■ mi :i' tual iiniiit '!:.!■•■ • •.Hi-Ii-j 
hy. witliiu ••i^lit it iii-ann^ol tl,. l.ii t ; hut tin r« m:i\ I if :ii»«. a « i.i.»? r;; Tr\t- 
|irrm a fi«-f. a« u in-n ••!■■ « ••n.iini»> :i pih*»'ry «»r itnir>!*-r :iii»i :i»M'tli«r k*-t-|i« w .i«.t h 
nr jjimnl at -••nil i ■•■ii\ fiiH-nl i|i«»f:iiM •■ '' ' AimI tL'.«i full* liuth uN'm.h,. r t \i- |«. 
tioim: f.ir. in i ;!"■• >>t i»iiir«i«T l»v p"i-»iim^. .a man i:iav in* a prnn 1 1 - .* L t- !"ti \y 
|iia*|iBriin; ati<l la\ \uj tin* |K.i«M.u, nr p-r-iia'iin^ aii'»tl.«r l«» ilnnk, it .- «!•••;• 
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rli*i||i«*r !■• k !! » !ii:rl t -'i. •'.. ».•■•* .*. I . nf::w r .n< ■ p mi.1ii II an I «* • I IK:., 
44*J. 41'. lit 'J lltnk • 'J' 1 - •■ In t !.!*.• • f. •i.'.ir • i-> if « »» l.'M !)n! .r * ?:.*f. 
fii'f.ur.L*. a *•■■! . hi !■• ■!.•.» s. r I • i" .' hi I .- f »•■« i.: »' « :!;n*; l.» r «ii.l- •i.^ *1 »- • •. 

• u« li \- : ■ 'i - . . :■• !:.•:■!■" k- a i : .! | ii .1. 1 t li .* .! "* ■ • fi .-ii ?.!»•■■ • i !••■:.• r ?-• 
inunh-r tin "i». .. . • • •„■. •:.■ r. n -I ■•■■!■■-■. i .: ::.• :. ■ r t ».:• :n 1: t* j!!- n.j l uj- r 
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«!■-•-•-.•»• «1 t. i.!\ i» !.. I ■ ■ . "' ' •.%■■• ■ * -! • . !■■ !. • >l> !:. I \ a. • .-!■ f.! * - ' «v '» r 
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ignorant of its po'sonous quality ,(^) or giving it t° ^ im f° r that purpose, and 
yet not administer it himself, nor do present when the very deed of poisoning 
is committed. (e) And the same reasoning will hold with regard to other r+ori 
murders committed in the absence *of the murderer by means which he L D 
had prepared beforehand, and which probably could not fail of their mischievous 
effect. As by laying a trap or pitfall for another, whereby he is killed, letting 
out a wild beast, with an intent to do mischief, or inciting a madman to commit 
murder, so that death thereupon ensues; in every of these cases the party offend- 
ing is guilty of murder as a principal, in the first degree. For he cannot be 
called an accessory, that necessarily presupposing a principal; and the poison, 
the pitfall, the beast, or the madman cannot be held principals, being only the 
instruments of death. As therefore he must be certainly guilty either as prin- 
cipal or accessory, and cannot be so as accessory, it follows that he must be 
guilty as principal, and, if principal, then in the first degree ; for there is no 
other criminal, much less a superior in the guilt, whom he could aid, abet, or 
assist//) 

II. An accessory is he who is not the chief actor in the offence, nor present 
at its performance, but is some way concerned therein, either before or after the 
fact committed. In considering the nature of which degree of guilt, we will 
first examine what offences admit of accessories, and what not; secondly, who 
may be an accessory before the fact; thirdly, who may be an accessory after it; 
and lastly, how accessories, considered merely as such, and distinct from prin- 
cipals, are to be treated. 

1. And, first, as to what offences admit of accessories, and what not. In 
high treason there are no accessories, but all are principals : the same acts that 
make a man accessory in felony making him a principal in high treason, upon 
account of the heinousness of the crime. ((7) Besides, it is to be considered, tnat 
the bare intent to commit treason is many times actual treason ; as imagining 
the death of the king, or conspiring to take away his crown. And, as no one 
can advise and abet such a crime without an intention to have it done, there 
can be no accessories before the fact; since the *very advice and abet- r*oa 
rnent amount to principal treason. But this will not hold in the inferior *• 
species of high treason, which do not amount to the legal idea of compassing 
the death of the king, queen, or prince. For in those no advice to commit them, 
unless the thing be actually performed, will make a man a principal traitor.(A) 
In petit treason, murder, and felonies with or without benefit of clergy, 1 there 
may be accessories; except only in those offences which by Judgment of law are 
sudden and unpremeditated, as manslaughter and the like, which therefore 
cannot have any accessories before the fact.(Q So too in petit larceny, and in 
all crimes under the degree of felony, there are no accessories either before or 
after the fact, but all persons concerned therein, if guilty at all, are princi- 
pals :(/;) the same rule holding with regard to the highest and lowest offences, 

O Foster, 349. (») rotter, 842. 

(«) 3 lust. 138. («) 1 Hal. P. C 615. 

(/) 1 Hal. P. C 617. 2 Hawk. P. C 315. (*) 1 Hal. P. C 613. 
(») 3 ln«t. 138. 1 Hal. P. C 613. 

principals in the second degree, the killing or other act must be in pursuance of some 
original unlawful purpose, and not collateral to it. 1 East, P. C. 358. 

The punishment of principals in the second degree is in general the same as principals 
in the first degree. 1 Leach, 64. 4 Burr. 2076. But where the act is necessarily per- 
sonal, as in stealing privately from the person, he whose hand took the property can 
alone be guilty, under the statute, and aiders and abettors are only principals in a simple 
larceny. 1 Hale, 529. So, on an indictment on the statute against stabbing, only the 
party who actually stabs is ousted of clergy. 1 Jac. I. c. 8. 1 East, P. C. 348, 350. 1 Hale, 
46H. 

Principals in the second degree may be arraigned and tried before the principal in the 
first degree has been outlawed or found guilty. 1 Hale, 437. 4 Burr. 2076. 2 Hale, 223. 
9 Co. 67. — Ceiitty. 

2 This seems to apply merely to felonies, where, by the law, judgment of death ought 
regularly to ensue. 1 Hale, 618. 1 Burn, 5. The crime of petit treason is now abo- 
lished.-—OHiTTV. 
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though ii|m.|i iliffi nut trimon* Iti trrannri nil an* |»rim i|»aln yr^yter -Jivm U- 
luti ; in ln-|i.i«- all arc |»nm ijiuU hfiaiinr tin* law, #/u«r ./* //. /iomm n<.n rwif. •|<^« 
m»t i(i f»4'«-iiii to 'li«tingui»h i hi* ililtrri'iit nlnwli'i of guilt in |m-H\ iiii»«!i-fiuam'urn 
It in u maxim th.it iii-Lvny* st^mtur n.itur,tin .%ui /»ri«.'/*.Wi.«. <• ami tht-re|..rv 
un at «■■■— »••! \ ratinot hi* guilty « >f a higluT <tiiii«* than hi* prim i|-al : Ira-uig ••i»Iy 
|tiinitliti| a- a partakir •»! hi** guilt Si that it a »rr\ant inMigati-* a ■traiigvr 
to kill hm m.i-tiT, thi- lu-ing tuuriliT in tin* ntrangrr a** |irim ip.il. nt loiitrnr t.'.<* 
M<rvnnt i- »•• i— inry •■nl\ to tin* rriim* ••! munhr ; though. ha<l )i« a Urn pn-M nl 
ami a»M-t)iig. hi* uimiIiI havr Im-«-ii guilty an prim ij.al <•• jm lit trranou. ami the 
Mrangi-r o| nninliT ■ j« • 

1 An (•• (In- «i-riiii-| jMMtit. w lin may hi- an at -«'<-*« »r\ l-fart tin- ta< t . Sir Matthrw 
Halo «. ih liiii'** him t<» In* out- w ho, lu-ing altncnt at tin- turn- o| tin- imur torn- 
mittr«|, i|-»th \i-t |ir<Miirr. < otin^i'l, nr i oiiiiuaml auothi-r !•• ("intuit a i nmr 
Ilrn'in ah-i in i' it nnvn-ary to maki* him an tirivnMin ; tor it mu h pn* unr. or 
tin* lik' 1 . !••• iir«"M»tit. In* in guilty of tin* rriim* a» prim-ipal It A thru a<t\ i*** 
».»--! H to kill aiiothiT, ami *It iloi ■«* it in tin* ah*»i-m e nt A t imw It i* pnnrv 
* * J pal ami A n* uni'«nr\ in tin- munhr. Ami thm hohln i \«n though tl*<» 
|mrty killnl hi- not i/i nrum n,ttur<i at th«* tunc of thi* a'lvn r ui\ni A* it A . 
tht» rrput«'<l tathiT, a<lv ini*rt It . the mother of a ha-tanl rhihl unl-orn. tit ntrangl* 
it when Im.ih, ami r»he ilom r»o; \ \m ae< •— ory to thin inunhr •»■ Ami it i« 
alrto M'ttli-il, /" that wlnn-ver proiun-th a felony t«» he • oiiiimtteil. though it \-+ 
by tin* intervention of a thinl |'<r^»n, i«. an a*ii-*-»orv helore the fait It i* lik**- 
wine a rule, that In* who 111 an\ wi»e <ommamln or i-"Uii*eU another to commit 
An unlaw Jul a«t in ai-ii*-.-ory to all that i-n-mn u|»ou that unlawful a* t . hut i* 
not mi-*— Miry to any act •lintim t tnnn tin* ntlu-r An if A i<»mniamln It to 
boat ('., aii-1 It U-atn hiiu mi that In* ilim: It m guilty of iiiunliT an |mtif i|*al. 
•ml A. a- ai-rmmir) ' Itut it' A rominan>in It to hum t'.'n houn«*. an>I lir. in *o 
doing* I'luiiniit* a rohhrry ; m»w A . though nnr«ur\ to th«* hurning. m not 
nrcfnMiry to thi- rohhi-rv. tor that m a thing nl" a «iiMuirt aii<l um on««-<|urntiai 
nature. 7 * Itut it' tho irhmy o*intuitt«M| U* tht* miiiu* in MiUtam-v with that 
whh'h in i ominamli'ih ainl only varying in wunr i irt-uiii-taiitial niatti-m ; an if, 
iljxm a miuiiiainl to |ioimiii Tit in-. In* i« ntahU-il «>r -Imt. an«l «lnn ; thr <«»ro- 
iiiamli*r i* -till an »■*— »r\ I** tin* IiiunliT. lur th«- nuh-tamrof thr thing n*iu- 
niamh'ii wa» tin* «h*:ith •»! Titiu«. ami the mauiur nt itn vwt uti-.n i» a mr rv 
collateral < in uiu-tam •• . r ■ 

It. An a »«in tit 9 ' r tl»»- Ia« t may Im\ whrn* a |H«n»i.n, knowing a fVlony In 

have Ihiii i « iimiiit t •-•!. ri*« «-i\ •■■*. ri-ln-vcn, i-ittiii«irt«. **r a«*mt.n tin* lt*h>n ■< 
Tlivri'torr to luaki-an a<ii**-*r\ * i j- <t f.t- f>. it i-» in thrtirnt |ilac-«* nn|ui»itr thai 

hi' ktiow- ••! tin- |i'lo|i\ rotiiliiitti <1 * l III thi' llr\t plan*, hi* munt n*<X*»\f. f>t»- 

lievi*. (-••mt it. -T a-*i*t huu Ami. gi'm-ralU . uuv a^iMaim- whativrr gi\«-n In 
a I'cloii. tn l>;ii>l< r hi- I'i'ing a|*|in In u>h-<l. tn««i, or -urti ring I'um-hitii'nt. mak«-« 
tin* an»i-t.-r an «•■■ ••-«% nry A- luiiii-huig him with a horn** to «*«< a|»»* hia 
•'Nl *| l, ir«.inr-. ii. •■m \ >-r \ .• tii.ti- !•• -ii|>|i*>rt him. a hoii-i* '»r othi-r nht if* r t-i 
J i otti i*.ii h:m. «ir "Ih-ii ft>n i' aii<l \ ioh-iii-i a to n-M ur or |ir*tn t him * ■ Si 
■ in.- i •• • i n.: r i- *i: 

- . Il»**k I i •:■, • . II. ah r I 11* 

• : ii.. i- ■ m«. • i n »i i-.r «!• 

• In r :•• .« .- Il««k r i II* 

t i ««.r i.i • : iu«h r i ji: i\%. 

"Tlii" mu«t U« un I* r»i.«-l n i h.»\f r«-!i*ri'ii> •■ !«• w i-.i>«* «ln*r«* th** r.>mman«l in t*> >■■>! 
Tinh-ml> 1 Hi!.*, 4IJ. U.;. 144 1 U-t r •■ 'J'.;. '. , .".». 'JVi. K«*l l«V. li:-4«,m * 

* Tin* « rm. f luu-! I •■ ..< tlf miii mji.'X ;*'ii. nn<t n<<f <»n a ilim-rvtit ultjnrt than thai 

to which il... ii k *t-ii! n.ia :ii«t!»M!.-l I itiiv it A i<nnmari<U W !•» I Kirn a orrUun b^na*^ 
with a I. li h I.- i« Hi II ii«.|u.iinr. i. .o. I in- i urn* ■rn'thiT. «*r to •{•>«| a crrtain h«w*e w^t 
h<* »Nnl- .i i :!■ ?• t.! ••in*. V rt.li t. I }■•■ !;»U«- !•• !-•• iti<i:< I«-«l *• aii-i n—w ? In ih«? rnttx* 
loniuiitl* i I*, .ii-. IV m* t.n«; in ■ - -i .t r.%' li. t :• -n n» tin- •-oiiimaii«U i*f A.. an«t that ka»w- 
injclv. it :• • !• h.-. |-irt .i m< r.- .im !!.«• lu il t« iu| U!a>n. aii<l ihf »|-«<rifir mm* b# |4aan«nl 
w««'ii-\.r. :.|.;.t.-l r,..M.| 47'. IU«W 1.. ■:.•■. , .".» l • !•». 1 Hair. AIT. (oa l^. 

Ju»tl«n^. I 1 | — t "" -I'aiTTI 

4 11- in*.-! kn->* tl. it tli«- trl«.ii i« i:iitlt> an I it M-«*ni« to t< the brTlcr OfMbioa tkal a* 
ni|>hi^l n ■'..!• it i»i't •utlii-ii*nt. 1 II.U*-, ^~>, 'iii.— Cairit. 
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likewise to convey instruments to a felon to enable him to break gaol, or to bribe 
the gaoler to let him escape, makes a man an accessory to the felony. But to re- 
lieve a felon in gaol with clothes or other necessaries is no offence j for the crime 
imputable to this species of accessory is the hinderance of public justice, by 
assisting the felon to escape the vengeance of the law.(i;) To buy or receive 
stolen goods, knowing them to be stolen, falls under none of these descriptions; 
it was therefore at common law a mere misdemeanour, and made not the re- 
ceiver accessory to the theft; because he received the goods only and not the 
t'A<ni:(w) but now, by the statutes 5 Anne, c. 31, and 4 Geo. I. c. 11,* all such 
receivers are made accessories, (where the principal felony admits of accesso- 
ries,) x) and may be transported for fourteen years; 7 and, in the case of re- 
ceiving linen goods stolen from the bleaching-grounds, are, by statute 18 Geo. 
II. c. i7, declared felons without benefit of clergy. 8 In France such receivers 
are punished with death; and the Gothic constitutions distinguished also three 
sorts of thieves, " unum qui consilium daret, alteram qui contrectaret, tertium qui 
receptaret et occuleret ; pari pance singulos obnoxios."(y) 

The felony must be complete at the time of the assistance given ; elbe it 
makes not the assistant an accessory. As, if one wounds another mortally, and 
after the wound given, but before death ensues, a person assists or receives the 
delinquent : this does not make him accessory to the homicide ; for, till death 
ensues, there is no felony committed. (2) But so strict is the law where a felony 
is actually complete, in order to do effectual justice, that the nearest relations 
are not suffered to aid or receive one another. If the parent assists his child, 
or the child the parent, if the brother receives the brother, the master his ser- 
vant, or the servant his master, or even if the husband relieves his wife, who 
have any of them committed a *felony, the receivers become acces- r*oo 
sories ex post facto. (2) But a feme-covert cannot become an accessory by *• 
the receipt and concealment of her husband ; for she is presumed to act under 
his coercion, and therefore she is not bound, neither ought she, to discover her 
lord.(tf^) 

4. The last point of inquiry is how accessories are to be treated, considered 
distinct from principals. And the general rule of the antient law (borrowed 
from the Gothic constitutions)^) is this, that accessories shall suffer the same 

fmnishment as their principals : if one be liable to death the other is also 
iable;(c) as, by the laws of Athens, delinquents and their abettors were to re- 
ceive the same punishment.(d) Why then, it may be asked, are such elaborate 
distinctions made between accessories and principals, if both are to suffer the 
same punishment? For these reasons: 1. To distinguish the nature and de- 
nomination of crimes, that the accused may know how to defend himself when 
indicted ; the commission of an actual robbery being quite a different accusation 
from that of harbouring the robber. 2. Because, though by the antient com- 
mon law the rule is as before laid down, that both shall be punished alike, yet 
now by the statutes relating to the benefit of clergy a distinction is made be 

(•) 1 Hal. P. C. 620, 621. (•) 3 I nit 108. 2 Hawk. P. C. 320. 

(•) I bid. 620. (*) 1 Hal. P. C. 621 . 

(«) Farter, 73. («) See SUernhook, ibM. 

(») Stierohook, de jure Goth. I. 3, c. 6. (<) 3 Inat. lbS. 

{•) 2 Hawk. P. C 320. 

• 5 Anne, c. 31 is repealed by 7 Geo. IV. c. 31, as relating to this subject ; and 4 Geo. 
IV. c. 11, as to this offence, is repealed by 7 & 8 Geo. IV. c. 27 ; and now, by 7 & 8 Geo. 
1 V. c. 29, such receivers may be indicted as accessories after the fact, or for a substantive 
felony ; and, in the latter case, whether the principal shall or shall not have been pre- 
viously convicted, or shall not be amenable to justice, and are liable to transportation or 
imprisonment. — Chittv. 

7 But now, by stat. 7 & 8 Geo. IV. c. 29, 8. 54, the receiver of stolen goods may be 
indicted either as accessory after the fact or for a substantive felony, and is liable to 
penal servitude (16 & 17 Vict. c. 99) or imprisonment. — Stewart. 

8 By 7 & 8 Geo. IV. c. 29, s. 16, this offence is punishable by transportation for life, or 
for any term not less than seven years, or by imprisonment rot exceeding four years, 
with public or private whippings for male offenders. — Chitty. 
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twrcn them : an-r^ii-ii** .ift,r tlu* fact Im-iii^ Mill allowed tin* U'livtil of t\cr%J 
III nil fiiM*-. i-Mtj.i ln.i>*.--H|,.:ilif, l r ( , ami M<-aoi.;£ of iiin-n Irom l*h at Li lo- 
groll mU :\ j ,• whirh i*» «l«nn«l to th«* |triii« i|*aU and tnKHMinn l»t„rr thr U< I in 
litany cum--, a*», unions ot)n-r«. in jN-tii tr«-a»on. munh-r, pihmry. ami « tllul 
burning «/» And |M*rh:ip*» it' a di-tim tmn »vrv oui-tuhtK to U* ina«le IkI»*c« 
tin* puni*nnu'tit of |irim ijuiU uint a«'«'«*«**i»ric». v\vn l-i^r* thr tail, thr Uitrr to 
•ho trratrd with u lit t !■• Irii -»v«ritv than tin* forinrr. it im^ht |»rrvtnt thr |« r- 
pctration of man\ • mm-*- l>y un iva^m^ tlu* «lsfli* ulty of finding a |i*tm*ii to 
•AMI ,,Xrrin *' ,M *' «h«*«l it-rll ; a- hi* dani;rr would In- grralrr •than that • •! Lis 
J arri»rii|i[i« «■•! I>\ r« a«M»n ot' thr flitft-rt-iit «*ot' liif* |ium^hiiii'iit A tf llv«aua-« 
formerly nn man i oiild !••• tru-d a** a< » r*»Miry till att«T the |*rimi|>al ma* cii»- 
vietvd, or at h\*i*»t hi* mil*! ha\r Ihtii tri«*d at tin* »anit- turn* with him ; though 
that law in now nun h altrrrd. a* Hill U* »ho*Aii more tuliy in it* |>n>|«T |»Ut«- 
4. RvintiM*. though a m:.n hi* indit-trd a* ar<r*f»ory aini anjuitlrd. hi* may altrr- 
ward* In* imli< t*d a-* principal; tor an a< a <|iiittal of mriting «»r t ounM-iting a 
felon in no art|iiittal of thr frloiiy it •»»•!!; hut it i>* nialt«*r of »omr doubt mhrthrr, 
if a roan !■«• a<i|iiittrd a* principal. In- ran hr afterward* imln trd a* ac«A-*»ory 
before* tlu* fart; miicc tho-»«- urtvn* r** arc frequently wry nearly allied, ami there- 
fore an ae«|uittal of tlu* guilt of om* may U* an acquittal of thr other alao i > Bo l 
ii ia clearly held that one acquitted an prim ipal ma\ Ik* indu-ted a» an aw-eaaorr 
<{/lVr tlu* fart; oilier that i* alwa\* an ofleiire of a different i»|**i u** of guilt, 
principally tending to evade thi* public ju-ti« r. am! i*» *uhfM-«juei>t in ita com- 
mencement to tin* other l"|ioii the«e rramin* tlu* distinction ot |irim-ipa| ami 
ncceaaory will ap|»car to In* highly iu«c«**»ary; though tin* |»uiiif*hiiu-iit i* »till 
much tht* nanu* •Aith n*«;anl to prm«i|'aK ami mh h airiwunin mm otfvtul Ujvre 
the lkct ia committvii." 



tHAPTKIMV. 

t»F tiFKKNi'R* AtiAINKT tioli AM» RELP.loX. 

•411 # ' N t * u ' P r * ,, '* ,| » l < h:ipti*r wo an* to ontt*r ii|N»n th«» ilrtail of the arr^raJ 
J upt'cir* ot' criiiu't* aini im«Mi«iii«'aiiourH. with tin* |mmi»hniriita aiinnnl to 
each by lh<* law ot Kn^lam! It ua** oh«in«-«l in thr U*i;iiiiiiiii; of tht« bnok*4» 
that rriitu'f* ami iin-fiituraiiour^ nn a hivurh and violation of thr palilir ri|rfita 
M»iiiiutii-i»<-wiii^ to tlu- w holt* ri>mmuiiiiy. i-on*i«ivri*t| aitar«»mmuuity, in iUaucial 

■• I'-tt *■»-! I l . 3* ■• a*^r*r r TT 

..' m.i i »i. a . n • i iui r« *jrK«av i u**h r c n a«a».an 

• • i ii«j •* i •» 

9 Bjr Mat ,( too I V. •■ .'1. nri t^u4«ri«-« It S>rr thr fart in raar* of murder art mnl r i —J 
equally jrmltv with iht* i>riin ;^»1 

By Mat 7 A " Imi» 1\ r j.*. it i« 1'H.i. t«-l. .n iIm* i*iNt •action. •"That in errr? *«•* of 
Mnnv |i4iiu«haMf» umli-r thi*> .■•« t. «m»t\ j rjii. 1 1 al :n thr •^rt»nd <\rfrr+. and rtrrr fcvu. 
aon hfftirr th«* (aft. »hrtil (■•• j ui.:*li:»M*- w.fh «h-.ith. i»r ••th*-nrii*r, in thr «am# maniTy^r 
a* the |»rim ;|*al in th«* fir»t •!••.*?•>•• i« h\ th:« a«t | (ini-haM<* : and rrrrr ar<*»aanr y aA*rr 
the fart !•> any M«*m |utu-lM»U' undi-r tht* art f\ojit only a rm*iTrf of •lolan f** 
prrtyt ahall on om\.« !j..« | N > li.«».|.> r. U< iiii|>n«M>tH*«l l-«r an% trrm n«»t »j»ir*#«tmf i«*n 
yratv; aiid «*\«*r> |-r^m «li<i *hiill Aid. •>•«••.. •'••nn*«*I. or | n»ur** thr co»»ia*mm of aar 
taiadrm«*anoiir j»iiiu»hal-i«- umlrr thi* art. -hrtil It* liahlr t«i Ijt indirtrU and pama»**r4 aa 
a prinrii*al otfi-nd«*r." 

And. tiy 7 A *» *i«t» IV r :** .i ■inul.tr ffi.n*in.«'fit »• mad<* in •«N-tinn 2ft to tW ahnt*# 

Thrar thr*-^ a* U im*<»r|-init»' n^.irl« ••\it\ ortftn^ of niunlrr. f^lnny. 
nrmnour mt-titii •!».••• I and ad%«*rt«*«l ?•• hi tin* h^rtit**! i**»mmrntan»r. — i*atn 

■ But if tin* |>rtfi'*!|*al ffl*l<>m t* « ••iutiiitt«<l *m th«* huh ••*••. thrn thr i 
br tnrd lik«- tlo- | nr.i-i| al. umlf*r tin* I 1 * II* n VIII. r. IV wlm-h |n»vidra Uw tha trial of 
frlonira uj«»fi t !**> tn^li •#»*«. lut im «•!»■■ in--l !<t an nft-nci* \»y oar junadirUoa akall 
aflrrward* I* trml for thr aan;r oH«*>n«'« undrr thr othrr junaUicUoa.*— OartTT 
U4 
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aggregate capacity. And in the very entrance of these commentaries^) it was 
shown that human laws can have no concern with any but social and relative 
duties, being intended only to regulate the conduct of man, considered under 
various relations, as a member of civil society. All crimes ought therefore to 
be estimated merely according to the mischiefs which they produce in civil so- 
ciety;^) and of consequence private vices or breach of mere absolute duties, 
which man is bound to perform considered only as an individual, are not, cannot 
be, the object of any municipal law any further than as by their evil example, or 
other pernicious effects, they may prejudice the community and thereby become 
a species of public crimes. Thus the vice of drunkenness, if committed privately 
and alone, is beyond the knowledge and of course beyond the reach of human 
tribunals; but if committed publicly, in the face of the world, its evil example 
makes it liable to temporal censures. The vice of lying, which consists (ab- 
stractedly taken) in a criminal violation of truth, and therefore, in any 
♦shape, is derogatory from sound morality, is not, however, taken notice r+Ao 
of by our law unless it carries with it some public inconvenience, as *• 
spreading false news; or some social injury, as slander and malicious prosecu- 
tion, for which a private recompense is given. And yet drunkenness and ma- 
levolent lying are in foro conscientice as thoroughly criminal when they are not, 
as when they are, attended with public inconvenience. The only difference is 
that both public and private vices are subject to the vengeance of eternal jus- 
tice ; and public vices are besides liable to the temporal punishment of human 
tribunals. 

On the other hand : there are some misdemeanours which are punished by 
the municipal law that have in themselves nothing criminal, but are made un- 
lawful by the positive constitutions of the state for public convenience; such as 
poaching, exportation of wool, and the like. These are naturally no offences 
at all ; but their whole criminality consists in their disobedience to the supreme 
power, which has an undoubted right, for the well-being and peace of the com- 
munity, to make some things unlawful which are in themselves indifferent. 
Upon the whole, therefore, though part of the offences to be enumerated in the 
following sheets are offences against the revealed law of God, others against the 
law of nature, and some are offences against neither; yet in a treatise of muni- 
cipal law we must consider them all as deriving their particular guilt here 
punishable from the law of man. 

Having premised this caution, I shall next proceed to distribute the several 
offences, which are either directly or by consequence injurious to civil society, 
and therefore punishable by the laws of England, under the following general 
heads : first, those which are more immediately injurious to God and his holy 
religion; secondly, such as violate and transgress the law of nations; thirdly, 
such as more especially affect the sovereign executive power of the state, or the 
king and his government; fourthly, such as more directly *infringe the r+Ao 
rights of the public or commonwealth; and lastly, such as derogate from *• 
those rights and duties, which are owing to particular individuals, and in the 
preservation and vindication of which the community is deeply interested. 

First, then, of such crimes and misdemeanours as more immediately offend 
Almighty God, by openly transgressing the precepts of religion, either natural 
or revealed ; and mediately by their bad example and consequence the law of 
society also ; which constitutes that guilt in the action which human tribunals 
are to censure. 

1. Of this species the first is that of apostasy, or a total renunciation of Chris- 
tianity, by embracing either a false religion or no religion at all. This offence 
can only take place in such as have once professed the true religion. The per- 
version of a Christian to Judaism, paganism, or other false religion, was punisned 
by the emperors Constantino and Julian with confiscation of goods ;(d) to which 
the emperors Theodosius and Valentinian added capital punishment, in case the 
apostate endeavoured to pervert others to the same iniquity ;(c) a punishment 



<») So* book i. page* 123, 124 (*) Cod. 1, 7, 1. 

(•) Beccar. ch. 8. (?) IbkL ft. 
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tiai at-Vi-ri* I'iir any t#tu|»'ral law- (•• u.fli't ii|»»u an\ - j . i t -. • 1 1 a 1 nt!«n. • . aril \«i 

till* Xl'ttl ••! 'MIT llliinlur* llll|.«i|ti •! ll Hit" ll..- • • -i«l«l I \ . I'T ttr lllnl h\ III a* - 

ton y i that 111 lii- (mil- :i|M.M;itr* m-rv (•• !••■ hiiihl (•• >|« .il h li..tihi;.-- tl.«« 
lirviH*rvatP»ti ni ( 'hi i-UaniM . a- :i tiatp»f>al r» !i- i"ii i*. ul»traiiiti Ir.-in it« ••«n 
Uitriiiftir truth, ••! tin- uti.i<*-i • «*h^i-«|iii-im •■ to tin- i i\ A -t.it«- . w ltit U a *.n^l«- .!•• 
fituuri* Hiil «nllii ii-ntU • hiiP-n-trati- 'Mir h« In I ••! a lutun- MuN* ••! r<uar-:« 
ami |iuiip*hiin-iit«. tin i-nlii t.uiiin^ ju-l i-ha- • »! t !»•- m^rai attr:l u r « - ft f L« > .• 
prviiii' lifiii::. ami a tiiin pi r-ua-mn tli.it In- -upt r:i.ti-i.<i- and wni M»ai.\ ■• i;.. 
|n'U-ali» r\»r\ a* ton in lmiiiaii lift*, ail w lm ii art- ili.irii ri\iaii<l in tho 
<1im trine*. :i 1 1 • 1 fun ;|i,\ tin iiii alt-il h\ tin- pm i-jit-. «•! ■«nr >a\ >>>ur i hr.-l. iht*i* 
an- tin* i£i'aml f"ijii<l;i« i"h >>t ail jipIki.i! «»ath- t whuh tail I ■••*! («> w:ii.«-- ti.«. 
Irutli ill' tli-i*.- |;iii», wlmli }•« : hap- m.i\ I"' only kii»Kii t-< Inm ami thr party 
• iJ 1 ttlti-'Uii^ ; all iu«»r.ii --\ n|i-m ••. "tmn l<*r«*. all • • • i • ft • i • - 1 1 • • n. I. en. an \»f4- iti . 
* in it— t !•• ui-aki-iifi h\ u|M"»ta-v ami overthrown \>\ |..|al it ffi«l«-lif % ;> 
Wlirrvlorv ail all'mnt- !•• I 'hri-iiamt\ , i»r i-mli a\oi,--« in »i« pn • .aN- it* « ft. a< \ . 
ill tlio«»r who ha\i* iiini- |H*«fi — •■•! it, an- IiijIiU ■ h-iiim.; ••! i i i.Min- lint \«l 
ttu* l«m.*t <it' lili' i- a lu-a\irr |N-nalu tiian tin- oftcm •-. taki n in a »i\il ii^ht. •]• • 
HtTVf* ; xi 1 1 • I taki'h in a-pintual li^ht. ••ur law- haw m» jiin-i|p tn»fi <.\«r it 

Thin puni-himiil tlirn-l«»ri- ha* h-m: a^«» h«-i on !•••••• !••; ainl tin- ul!i in •• • «! 

a|»o*ta»y w»- lor a Imi^ turn* tin* uhjri t ■ »nl v ••! tin- ••« i h -ia-inal court-, h!i;< h 
i-orrvrtiil tin* • •th-mirr yr* .*.tiur* ,ihnn*r Hut ai">ut tin* i !•»«»*■ n| tin* laM <t-utury 
tin 1 civil liU-rtii-- to whn h wr wrn- tinii n-t'Ti .1 l»i-iiiij u-«-«l at* a i !««ak t»f n.a- 
licit ninth—-. aii>l tin* up— t linrri'l <1«m tnn--, -ul.\ «r»i\ «■ «>t all n-li^mii. I^inu |»u>- 
lirly aVMWi-.l | M »tli in '!!-•• nir-«> un«l writing-. K \%a- lli'»ujlit in««-^<-ar\ a^ain !• r 
tlu* civil JhiUit tti int«T|Hi-i- hy ii«»t ailmittin^ t !•- «-«- im-i nani- A l«» ihr |.n- 
vili'i^w i»t MMii-ty wlm inaintaiiirit -m h |«i nn ij.L- a- •l«--ln>\ i >l all literal •>l>l: P :a- 
tioii. Tit tin- rml it ua- i-nai till, by -Citiitr !• A I" \V III i JIJ. tlat ll ai.y 

1H*n*on t'tlurati-it in. ur li:i\ invj n»u«li- |»r« •!• — mn •»!. tin* ('lin-tiaii r«li^i««n. •I.ji.;. 
'V writing, pnnliiii;, 1ra< lnn^, «»r ai|\i-i«l -|H-akiii^. i|i-ii\ tlu- ( lin-tiaii rvli k Mij 
to In* true. i*r tin* li"ly -i-ri|iiiir<'<t t<» In- •»! «li> nn- aiitlinrilv . l.i* -hall u|-m the 

timt off*- in i- It n ii li-n-il iih apaMi* U* I • • • I • 1 aii\ ullin- ««r |>la f tru-t , an*l t-r 

tin* M*r«iii«t !»«• ri'ii<l« ri'il Mn apalilf *i| Itiii^jiilT aii\ at ti'Mi. Inmiii* ^uanlian. •■ \- 
t-rutnr. If^atri*. <ir |nir> lia-i*r til lan<U. an*i -hall -ul!« r t lm r \ » ar- iiii|»ri«*>iiiin r.l 
without !-:•■! '!'•• i:i\i' ii"»iii. hnwrxi-r. ti»r n|Hiitani •■. it. uithm l»«ur ni«>it:i.« 
■IliT tin- lir-t • >>it\ ;• ?:iiii. t In- •itMiiii|iniit will m m|h-ii i »>urt |iiiMii ly n-iitiuinv h.« 
error, hv i- >ii-i kiar^i->i |.-r tlial • •?!• •• !p«iii all tli-ahilitn - 

11. A — «-■ « -r-- 1 ••rliiHi- ;- that ••! /■» r# • i/. whuh r«>h-i-t- nut in a t«*tal ilt*mal «-f 
,,,. i 'lir.-t:aiiit\ . I ut «»l -••im- n| it- i •"•• nti.il *i|iN-lrnir« Jiul»l;« I\ ainl ■•l-»t.- 
J had -l\ ii\'iwi-'l, hi-in,* •h-riiii-il l«\ >tr Matthrxi Ilalr. ■• whfrnfi.j rrrum 
f/iruiiirNffi /••i'f.-i'. - ■• "»»4 f/ •;'/'.i. y-i'iM ■/■-'■! rf j+rtihit'-itfr tiwtintMi ' i An-1 
lirn* it mti-t ai-i' !■• a< kh'»w !• -l^. -1 that |iarfn ular iipmIi- ot U lul «ir unUIitl. 
!i»»t tripling »■• "\«rf 'irii t 'hri-liamt \ it-i-it. «-r !•• -ap tin- t>*un<latp>h- ••!' m*Ta!.?v. 
an* h* no iiit-an* iht •■!._■•. t •■! i hi n i«»n h\ th> • .\ ii m.i^i-tratt' What ilm tri*!^ 
nhall tlnTil'-rr hi- al"i-L'i i ln-rr-\ wa- i- tt l\ • ur <>i>l • •■n«-t itut p*ii tn thr Urtt r- 
iiuiiatioii ••( tin- * • ■ i* -:a-t:i ai iii'i^i-. mIi>> ha<l l.i-n iii a tiioM arlutrar\ latitu>ii- 
•llowt'il Ii i fn )'->r M..- ji -m-iai •!• tii.itp*ii ••! a l.tntu ^i\«-n hy LviplrWinir I 
UXti'lpN to tin 1 Miiai.r-t •h\ial.--ii Ip'lu t hi- ilm triln - ■•! h«ii V < hlirvli ; ~k*rr**.+s 
r*t yui i/u'nf if /• .': '• ■ /'.*. ■ • • ' ■/•/* »■• ; ; ' -*r'.»r t i.ifu»r A'. ih.jikI t**l**M ififftuf. 
*#Mj^riiiri /« fr .■..•!• i »r. a- tl.t- -tatuii- .' Kin IV r I.'i i\i.n— *•- it in Fn^h-h, 
*' tcarhiT- ••!' i r r*>ii« "ii- -j.n.- i,-. •••titrar\ !•• tin* laith an«l Hi— ml ilctirhui.a- 
tinim of tin* h"l\ • h hi • I. \ i r\ •••ntrarv thi- t«» tin- u-ajr of th«« fir*t £rti<-ral 

routu'iU, win* Ii ■ t« ri i • •-« I all !■• r* t:« al •!•■« tr.i.»- utththi* iitiiHMt |>rvi i«ion an«i rx- 
artniHM* Ami uhat « ■ m _- f . t t<* i.i\* ali. \ ,*n •! t !••- | iiii.-him nt. tin* omrrtaiiitv 
of' tlir rrinir. -«-• in- ?•• i.a\i « i.h.iii> • •! it :n tlp>*«- -Ja\- ••! hliml x«*al anil j»i>>u« 
cruelty. It i- inn t!..it tt.< -.iin :.hp i.i'ii- li\|-'.r:-\ •»! thr taiP»iuM* «i«i.t at 

if. f 1, f • ■ ■• ••- -• )ilf'f>MlM '•• j^rfbnA**. riM« 

* |T*lii ••« ««•■«# f*#-- . « i '• >•■■ ■ * •' A /I 7 

•^•a a«A« *»• -'- ■-•- •■■■»-;■ » ■- • ■ • -» * **- ■ • -• < ■» <*» i»w«l Uv 4>*Aj ■ ia» h^h 4 
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first no further than enjoining penance, excommunication, and ecclesiastical 
deprivation for heresy; though afterwards they proceeded boldly to imprison- 
ment by the ordinary, and confiscation of goods in pios uses. But in the mean 
time they had prevailed upon the weakness of bigoted princes to make the civil 
power subservient to their purposes, by making heresy not only a temporal but 
even a capital offence : the Romish ecclesiastics determining, without appeal, 
whatever they pleased to be heresy, and shifting off to the secular arm the 
odium and drudgery of executions; with which they themselves were too tender 
and delicate to intermeddle. Nay, they pretended to intercede and pray on be- 
half of the convicted heretic, ut citra mortis periculum sententia circa eum mode- 
rat ur ; (I) well *knowing at the same time that they were delivering the r*AA 
unhappy victim to certain death. Hence the capital punishments inflicted *• 
on the antient Donatists and Manichseans by tne emperors Theodosius and Jus- 
tinian :(m) hence also the constitution of the emperor Frederic, mentioned by 
Lyndewode,(n) adjudging all persons, without distinction, to be burned with fire 
who were convicted of heresy by the ecclesiastical jud<je. The same emperor, 
in another constitution,(o) ordained that if any temporal lord, when admonished 
by the church, should neglect to clear his territories of heretics within a year, it 
should be lawful for good catholics to seize and occupy the lands and utterly to 
exterminate the heretical possessors. And upon this foundation was built that 
arbitrary power, so long claimed and so fatally exerted by the pope, of dis- 
posing even of the kingdoms of refractory princes to more dutiful sons of the 
church. The immediate event of this constitution was something singular, and 
may serve to illustrate at once the gratitude of the holy see and the just punish- 
ment of the royal bigot : for upon the authority of this very constitution the 
•ope afterwards expelled this very emperor Frederic from his kingdom of 
licily and gave it to Charles of Anjon.(/>) 

Christianity being thus deformed by the demon of persecution upon the con- 
tinent, we cannot expect that our own island should be entirely free from the 
same scourge. And therefore we find among our antient precedents^ ) a writ 
de hareticQ comburendo, which is thought by some to be as antient as the common 
law itself. However, it appears from thence that the conviction of heresy by 
the common law was not in any petty ecclesiastical court, but before the arch- 
bishop himself in a provincial synod ; and that the delinquent was delivered 
over to the king to do as he should please with him; so that the crown had a 
control over the spiritual power, and might pardon the convict by issuing no 
process against him; the writ de haeretico comburendo being not a writ of course, 
tut issuing only by the special direction of the king in council. (r) 

♦But in the reign of Henry the Fourth, when the eyes of the Christian r *47 
world began to open, and the seeds of the Protestant religion (though under *- 
the opprobrious name of lollardy)(s) took root in this kingdom; the clergy, taking 
advantage from the king's dubious title to demand an increase of their own power, 
obtained an act of parhament(f) which sharpened the edge of persecution to its 
utmost keenness. For by that statute the diocesan alone, without the interven- 
tion of a synod, might convict of heretical tenets; and unless the convict ab- 
jured his opinions, or if after abjuration he relapsed, the sheriff was bound ex 
officio, if required by the bishop, to commit the unhappy victim to the flames, 
without waiting for the consent of the crown. By the statute 2 Hen. V. c. 7, 
lollardy was also made a temporal offence and indictable in the king's courts; 
which did not thereby gain an exclusive, but only a concurrent, jurisdiction with 
the bishop's consistory. 

Afterwards, when the final reformation of religion began to advance, the 
power of the ecclesiastics was somewhat moderated ; for though what heresy is 
was not then precisely defined, yet we were told in some points what it is not : 

(») Drrretal. 1. ft, t. 40, c. 27. <•> So c-illed, not from hJium, or tare*, (an etymology 

(») Chd. 1. 1, tit. 5. which wm ttfterw-irds devised in order t*> justify the b truing 

(«) C. de tutreticU. of them. Matt xiii. 30,) but from one Walter Lolhird, ft 

(•. HW. 1,.\4. German reformer, a.d. 1315. Mod. Un. Uist xxyL 13. 

<J») B>ildu* in rW. 1, 5, 4. 8pelm. (Worn. .".71. 

(t) F. X. B. 2«H). (*) 2 Hen. IV. c. 16. 
(') 1 Hal. P. C 396. 
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the Mat iitr ..*» Hiii VIII r II i|«M-l;iriii^ tli.it offem ■••* flaunt tin* are of Itntne 
an* not here«\ . and tin* onhiiiir) heiinj thereby n-M rained ln»rn prurevduiij in 
any cam' ii|hiii iiii-iv »u-pn i • • 1 1 . that i-. utile*** the |Kirl\ U- a«i ti*ed \»\ t*n irr- 
•iible mine— ••-. i»r an imlii tnt« n( nl here-% U* fi r -t pnvmu-h Inuiid m tbr 
kih£- emirt- ni" I'liiiuifii law And yet tin* spirit ol |>ei>»e«-iition «a» m*t then 
aha ted. Imt i»nl\ iJi\i-rti-i| into :i lay i liuiitii-l F«»r in -ix \ i-or» altermani*. by 
Hatute ol Hi ii VIII i- 11. iln< |i|infl\ law ni' tin- -i\ nrtn-le- wa- made, » kit b 
e*tahli«hi*d tin' -ix inii-i mnti--ted jH.iht^ ni |H>|M-rv, irnn-ul»*tanliatit.ii. <<iu»- 

llllllliiMl ill Miii* kind, tin* i-rllli:ir\ of tin* clergy, lll"ha-tie VuK«, tilt* *a«nri«tr of 

lilt* ina-v an*l a>in« ular « mite— i > »i i ; whnli |nhM- wer lefermiiie«l ami ri***»i%«^l 

•4* 1 ''* |M '" n>>,,k| V"*lly -lud\. pain, and travail • »! hi- iuiije*ty : lor wln«h 
J lii" in-— t tuiMiMi- ami iiU'iiii-nt -uhjret*. tin* l«»rd- *y*ntU'it and temporal, 
ami flu* <miniimi- in |iariiaiuiMit a— einhled. did imt only render ainl gue unto 
hi* highm-— tin ir urn-l lujli and hearty thank*." hut did al«o emu l an«l de« ian» 
all oppu^ni-i-- m| (Ii,- fir-i I" U In-lit «»■-. un«l t*» l«e humed with tin-; ami ol the 
five la-t t>> U- d !nii«i. anil ti» •utti-r death Tin* *aim- statute «-*tahii-hed a new 
ami mixed jiiriiiln-tinii u| « lergi and laity tor the trial ami mum tion ol In-nr- 
tit> ; the reigning pnm-e being then equally intent mi dt--tro\mg the -upn*- 
inney of tin* hi-lmp- n|' Ilmne and e-tahli-hmg all other their « nrruptimi- ol th« 
Chri-tinn religion 

I «liall imt |NT|»le\ thin ih tail with the vuriou- re|»eaU ami revival* of thca* 
■aiiguiuan law- in tin- tun -m . i-, ding rr^u- ; hut -hall pn»« •••-! direetly to tmr 
reign ol" i|iiri-u Kli/.ah< ih ; when the reformation wai finally t— tah|i-he«I with 
teii)|>er and deeeney. uii-ullied with party rahmur or |Mp»mial rapnee ami rv- 
aeiitiueiit li\ -tat ute I KIije •- 1. all lormer -latute- relating !•• hervM an 
reju-ah'il. uhuli leavi-t tin* jiri-»'ln ti«»n ol' ln-r«-\ a«» it «Iinm| at n«iiini«>ri iaw; 
vi* . a- !•• tin* 1 1 1 rl i • tii>n ••! i ••iiiiiimi nn-urv* in the %h ■* le->ia«tii-al emirt» ; ami. in 
ea«H* ol' hu niinj the hi-ri-tie. in the |m>\ im-ial -i-natf mil\ u i Sir Matthrw 
Hale ii iinlei-il ••! a ihtlerent Mpiiiinii, ami h«»hl-» that »ui"k |n»wir n**i«l«'«l in tk« 
dioe«T*an al-n. thnii^h he ai;re«-« that in either en-M* the writ «/' kartiUf** ««/aA»j. 
rni'/" Ha- nut •!• maiulahle ol « niuumii ri^ht. hut LTrantahle orotherwi*4* m« r*-|y 

at the kihi: - ih-iiiti •• Hut the |irinei|ial |«nint now inmii-«l ««<• that hy 

thin Matute a l>"iiieiaiy i- |nr the tir-t time -et l»* what -hall l"f ai«nuiitol 
liereM i iHi'hlli^ I«»r tin- lutlire hi \U£ t<« he <m ileterillllieil hut oliU -Ui h ti net« 
Wllieh h:i\i- Im ■■-!• IhTi tn|« »n -m <ii • lan«l. 1. |ty the WunU n| the tanotii-.*! 
M'ri|itiiii'<> . J H\ tin- tir-t l> >ur ^I'lH-ral eoiiunU, or -m h otlnr» a* l»a\i- fuiy 
UNe«l tin- W"ii »l» ••! tin- hn|\ «■ M|itiin-- ( or. ii Wlm h -hall hen*alter l»e ■*■• •!•■■ Urr«i 
hv th«* |'.i? i:.iiiii lit With the a«-i'li( n| the i |iT,'\ Hi i oii\«n atl»»ll lliu** «U 
hen»\ !•• if • -I i" a :.'!• at> r i • rt.i.ntv than hetnre, thmijlt it mi^ht imt ha\e l«^n 
the uor-i- :•• l.;t\i .j. r,ii.--l it .n ti-rin- -tiil ne»n- prei i-e aini |tartnuUr. a* a maa 
•I'll , ' ,, i«t:iiiii- i -t.ii ".i.ihii> to In* l>urn» «1 t<»rwhat |N'rha|M he i|i*l nnt umier- 
J -t.iii I »«• U- In n--i tiii th«- «ti ii-ia-tnal juilife -«i interpreted the »»»r»l%n| 
the raiioiiK .tl -• ii|itnre- 

For th«' writ ./. /..i '.♦... . i/. ; i#r. n /.. riMuaiiieil -till in liinv ; ami *ae ha\e ia>- 
atam-e- ••! ;t- U m^ put in •\»< uti<<ii ii|pnu two anahapti-tn in the M-\eiit«*« nth 
of Kh*ahith. and (woArian- in tin* ninth n| J aim- the Kir^t Hut it «aa 
totally ul-'ii-ln-d. aiel hen-*! a^ain »uh|ei teii mily t*» eeele«ia-tieal mrre^tiott 
pr*t j»ii/iif. .i-io'np. |.\ %irtiiei>i tin- -tatute J'.M'ar II i- ••• For in ••lie a.ii the 
tame ri : m mi i.ur i.in J- wen- ih ii\«rid l mm the -Li%er\ ol military tenure*. **mr 
ImmIii-- lr«. hi arl'tr.irv ni.j.r • -»- >i • 1 1 1« nt l>\ the A. //.••!• ■ rj.u« aet. ami «mr minwla 
fnnu tin- i\r.iin\ ••? -i:pi r-: I ■■ = !- l-j"!r\ \\ •!■ iii..»i*lnii^ thi» la»l l"»dtfr %f( 
p««r*i'< ut ;••!• :n t!i«- lln.*! -ii i.*.\ 

lu v. I ai I Ii.i\i- ifW •».» i. I \\ -tiM f.it hi- uh-1. T-^t.HNl (u «|rnf k it«> fmiu th« 
ju«t n^hi-i'l n.<- n.it. «i..i. • i.ur ■ r«. "i i" t.i\i<ur a h«n-« l.ititude o| proj-a^catin^ 
anv mi- >:•! I .-. -«• 1 -. -iMii. •.:• -, ?■• \ j >i*iui!i<r< IM pn^otfatitii: I «ai . 
fur tin 1 I -i- • 'iri •■•.nfi.ii." 1 1.« ':». w ?;.■■«•■ .in i fi'li .i\ "»ir |n ditTiiaH* tlu-fit. «• « rn« 
hanlli i •■_■•■.- i' i l\ .ui\ in. in hi ihiii.t'v 1 •ii\ m* an In iliu-trmte th.- n 

Cvlleliee "I ■ .t l- ■ i -:.il i. -!.m. !•( 1 \ " ■ ■« fi • l-.e n tn l«>rilliT llllit-v K*rr%" 

i ■* • 

• ..., ±i :; in >: • i iia r c m± 
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thing is now as it should be, with respect to the spiritual cognizance and 
spiritual punishment of heresy: unless, perhaps, that the crime ought to be 
more strictly defined, and no prosecution permitted, even in the ecclesiastical 
courts, till the tenets in question are by proper authority previously declared 
to be heretical. Under these restrictions, it seems necessary for the support 
of the national religion that the officers of the church should have power to 
censure heretics, yet not to harass them with temporal penalties, much less to 
exterminate or destroy them. The legislature hath indeed thought it proper 
that the civil magistrate should again interpose with regard to one species of 
heresy very prevalent in modern times ; for, by statute 9 & 10 W. III. c. 32, if 
any person educated in the Christian religion, or professing the same, shall, by 
writing, printing, teaching, or advised speaking, deny any one of the persons 
of the Holy Trinity to be God, or maintain that there are *more Gods r*ftQ 
than one, he shall undergo the same penalties and incapacities which were *■ 
just now mentioned to be inflicted on apostasy by the same statute. 1 And 
thus much for the crime of heresy. 

III. Another species of offences against religion are those which affect the 
established church. And these are either positive or negative : positive, by re- 
viling its ordinances; or negative, by non-conformity to its worship. Of both 
of these in their order. 

1. And, first, of the offence of reviling the ordinances of the church. This is 
a crime of a much grosser nature than the other of mere non-conformity, 
since it carries with it the utmost indecency, arrogance, and ingratitude : inde- 
cency, by setting up private judgment in virulent and factious opposition to 
public authority ; arrogance, by treating with contempt and rudeness what has 
at least a better chance to be right than the singular notions of any particular 
man ; and ingratitude, by denying that indulgence and undisturbed liberty of 
conscience to the members of the national church which the retainers to every 
petty conventicle enjoy. However, it is provided, by statutes 1 Edw. VI. c. 1, 
and 1 Eliz. c. 1, that whoever reviles the sacrament of the Lord's supper shall 
be punished by fine and imprisonment ; and, by the statute 1 Eliz. c. 2, if any 
minister shall speak any thing in derogation from the book of common prayer, 
he shall, if not beneficed, be imprisoned one year for the first offence, and for 
life for the second j and if he be beneficed, he shall for the first offence be 
imprisoned six months, and forfeit a year's value of his benefice; for the 
second offence he shall be deprived, and suffer one year's imprisonment; and 
for the third shall in like manner be deprived, and suffer imprisonment for life. 
And if any person whatsoever shall, in plays, songs, or other open words, speak 
any thing in derogation, depraving, or despising of said book, or shall forcibly 
prevent the reading of it, or cause any other service to be used in its stead, he 
shall forfeit for the first offence a hundred marks; for the second, four hun- 
dred ; and for the third shall forfeit all his goods and chattels, and suffer im- 
prisonment for life.* *These penalties were framed in the infancy of our r+*i 
present establishment, when the disciples of Rome and of Geneva united *■ 
in inveighing with the utmost bitterness against the English liturgy; and the 
terror of these laws (for they seldom, if ever, were fully executed) proved a 
principal means, under Providence, of preserving the purity as well as decency 
of our national worship. Nor can their continuance to this time (of the milder 
penalties at least) be thought too severe and intolerant; so far as they are 



1 This statute has been repealed, as far as it affect* Unitarians only, by the 53 Geo. III. 
c. 10i >. Prosecutions for reviling the Trinity seem to have been generally framed on the 
construction of the common law. The 9 & 10 W. III. has not altered the common law 
as to the offence of blasphemy, but only given a cumulative punishment. And it seems 
also the 53 Geo. III. c. 100 does not alter the common law, hut only removes the penal* 
ties imposed upon persons denying the Trinity by 1) & 10 W. III. c. 3J, and extends to 
such persons the benefits conferred upon all other Protestant dissenters, by 1 W. and M. 
s. 1, c. IS. 1 liar. & Ores. 26.— Ohitty. 

- This statute of 1 Eliz. c. 2 was repealed, as far as relates to Protestant dissenters, by 
the 31 Geo. 111. c 32, s. 3.— Chittv. 
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levelled »t tin* ••fTi'in •». nut of fAffl'.iit'/'liiri-rvii'h from flu* national rlmn-li. but of 
r«li/fH'/ lit tliaf • linn li ami ■ '••*>•/. f.n,; it- oniiiiat.t i - l««r not »ial»mit t iffibT '!• put-i;*- 
judgim-nt !■• I !■•- | • r i \ :« f • ■ opinion lit ntlii'p* K««r. tli"»i»h it i* rlrar tnat no r»*. 
Htmilit *IimiiJi| Im- laid upon la'ioi.al and di*pa*-*M"nat«- di-« ti-M"!i- o| tl . rrt fi- 

tlldr iiii'l |H'-»|»rii't\ til ti -laMi-ln-d iiiihIi* o| wor-lnp. _\ i-l i onli-rio i\ ami 

cuiit«*iupf :uv uli;il no • -tahii-ditni-nt i :iii (ivir.it*' " A n^d atta« I. no lit t<» 
trifle*, ami an mil ni|M>rati- /i-al tor ivfoi in.ui; (in m. art* •-•piali\ n«lnii.-«i« ami 
ah»iird ; lut tin' latfi-r i" at pr« -• nt tin- I. -- *-\> u-al I*- U»i an**- lr*.m |--: t<«ml 
rvcii««Mi«». outfit ii-iiti\ hint, d at :n a l>'i'ini r \<«inii.« i it would iio*a U- • \!r» tin ly 
Uim«lvi^.il>;i- !•» Maki" :m\ :ii». 1:1' i-n- in tin- -• l\ h i- • •! tin 1 « Imp li . uni. •- l\ it« 
OWIl roii-. hi. or iinii — it i an Ix- -i ••« n ti.at -i.iih- luanili'-t mi|»i«-I \ ^r «!. « k l^ 
at*»urdit\ will toll.iw tP'in M.M.inin^ tin- pn-i i.t !■ >rrn<* 

2. Noti i oiiturtnity to tin- uor-nip oi tin- • lnir< ii i- tin- niln-r or ti. j*\\\ + 
branch of tin* onVun' And I'T I in-* (Inn- i- mm Ii inop« to U- | *)«-r«' i • - 1 than |.«t 
tilt* for im-r . Im-hii; a inatii-r •»! pruati- i on-« mm •■. !•• tin- -t-rup!«"» ot »h:il. i'ur 
prviH'lit law- lia\r»lio\%n a\irv iu-i and < 'i.ri-lian indnL'i m«- K«*r iiihI-miI f •-■fly' 
all |M»r*M**- ut ion ami opprr— nm • •! wi-ak ohi-i h'im • -. *>n tin* -« op" of Potion* 
jM k rMia**)oii-. an* ln^lil\ mi'ii-tinal'lr upon t\«r\ prim ipli- o| natural n«*"ti, 
Civil liU-rty, or -*oiind trillion Hut (an* iiiu-t In- taken not to iarr\ thi- n.-lui- 
*r.>i Ui'lH-r into -in h I'Mi-i-iin"- ih ma\ «-miatii:»-r "tin* national ilunh. 

"J titer* 1 m alwa\i a diili-nme to |. t > made U-tweeu toleration «n«J «-»ia- 
bliabnn-ni 

Xon < ontortiii-t- art- <>I two -ort- lint, -in li a* al-ent t lietiiM*lve« Ip-ih di\ me 
Wondilp in tin* e»tal-li«dird « linn li. tliP»Ui;li total m pit^Hiii. ami atti-if! tl.r ** r- 
VK**? nf !••• ollnT |N-r-«ii:i-iiiii |li«-i-. h\ tln a -taMiti- «i| I Kli* • "J. --I Ki * « I. 

and 3 Ja<- I •■ t. I«»rt«-.t mir -lii.lin^ t>. tin* | r «\ • r\ l.onl *• i|.i\ tl.«\ -• «U 

nent tli«*m-t-i\ ••-». ami J n / '«• tin- kmi; it tiny i Miitimii- •in h <litault l<»r a fi.*>nth 
to^tln-r A tnl it iin\ ki • |» an\ inmat*-. tint- irn li^ioijnly i|i-|».r»t .|. in tL« .r 
boUM*-, tliry lortfii I*'/ |m-i- mniitli 

Tho M*rniii| -jN-i-ii-* i#t ii'in i •••ii'iriiiint** art" I !••»•»•■ who offt'ti'l tlir'-ujli a ini«- 
takcn or |«t\it»i- /.• at >u« li u.ir i *(• i-im-il l-\ mir law-. ina«ti<l -iih ■■ !!.«• 
time of tin' ivt><riii:iti>iii, t** !»•• pap'-t- an<l i'nii* -t:int •ii-wnirr* . Ui'li ••! »L<ii 
wore »npp.— 1-.| to Im- ii|iiai>\ -• ln-inal m- in n-.t * ••tniiiimn atit^' witS ■ r^' 
IMtiitliai i mm ii ; witli tiii- Mitt- itiht, that tin* p;ipi-t- .|i\iii-*l fnui it uj-n n a- 
U»rial. tli*»n^li iTr'*in-iiii-. i-i-a* .|,- . t>iit maii\ ft Hi.- ill— t'litfr* ti|-m luattt-r* of 
iinJifliTi i.< I-, nr. in I'll.ir w.-nN u|h.|, i,.. na-»»n at all \v\ <i-rtain!\ ■■nr «?■•»■*■ 
tont urn ini-i:ik«-ii in tin . i' pian* of i « mi |m!-n -ii ami int«»|irarn •• Tin- •iti «'f 
arlii^in. a- -m 1» i- l«\ m> im .in* Tin .il |. • I «•! ti-n p-ral « m-n nm ami |tiiiir«lirt.« nt 
If, tlir-'ii^li \\ . iUih-- ••! in". ,ii it. tliiiiiijli iiu-*|:m'i t«-i| pift\. llinm^li |m r\«-r««^ 
ni**« ami a* • rl>it\ ol t.nip.r. ••■■ w dii l» i- ntli'i) tin* « a-M- tl»n»«L:l» a pr»-|«it i-f 
MM*ulnr a*l\ aiitaj.- ;n In nlinj u.'ii a paiti. im ii i|uarri*l witli tin* ii i U-«tji-ti- al 
oatalili«iiiii'-nt. tin- • !\ il iiia H "-f tat«- li:i- m'linii^ to •!•• w ith it. iuil«-**» tln-ir t. t.ri« 
Alld prat tn i- ari- -mil a- P. •■ i*. n p.iii or i|i«t uroatu ■•• to tin* »*tat«' !!•■ >• l«-««f>«l 
in<lt*f«i to pi.'tiif tiii- i -»al-i »....» i I, tin li . ami. it tiii* rati l«r U-ttt'r «-tT«** lt-1 ly 
admit t in M ' iioin- I.. it n- ^». ii-i'ii. fiitiii^ir- to otti. •— i.t tru»t ami fiiiolumrHt. hr 
U cvrtaiiiK at nl.i-rtv •»•• to .|.. tli- •! -j--ai o| ••ftiir- U«:ii^ mattt-r ot la\our 
and di**<ri-t Hni Kmi. tin- point U :n^ ••!•• •• -•■« un-it. ail |n*r»*«-«-utioii for di\i-r%nr 
of o|iiiii.>n-. l.oui-\i-r r.iin uloii- «»r ai— m«i tl.r\ ma\ Im*. ii <-ontrmrv to r\rry 
)»riii«ipii- oi ->nii.| puli. \ an<|i-\.i tr.-..|..iu "l'| M . naiin-* and -«alMinliiiation «f 
ir.ii tin i ii rj\ . !'■■■■ |i.i-:i»ii ..f .j. <...!.. ii. tl.t- iiiatiMial* and *n»iour ••! tli« 
J luini-t. r - ^.iriiii !it. ti. i- ]•■ i.in^ in a known or iiiikimii n f«*rni •>!" pra\rr. 
anil ullii r uiatti-i- •■! tin- -.Hiii- i» ii I. in ,»t Im* I« It to tin* option o| vxery man • 

|irivat<- h..ijiii« nt 

Willi r..,.i-t l l i.r. f-'i.- i.i /*• »..'.»,f ./..wnf.ri although tlie rXlwHi-ln-r «»f 
thrir tur I. t . i.t -i -p.— ?n.n in t..in.. r t im - ... » a-:->in-d »i'\«*ral •l;-»al»ihtu-^ and 
rpatrn * ■■■.- -■> i • :< I -I. all t.-t i.i.iti.im '•• jn-t.t\ t-» U* laid u|-oti tln-ni ly 

•* V* ' 4 - .. . ■ ■ • I - no mmrj ttM, »4 •»■•«&•( attj 

Ik* f-MI » ■ ■ | - . - •■ " 
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abundance of statutes/y) yet at length the legislature, with a spirit of true 
magnanimity, extended that indulgence to these sectaries which they them- 
selves, when in power, had held to be countenancing schism and denied to the 
church of En gland. (2) The penalties are conditionally suspended by the statute 
1 W. and M. st. 1, c. 18, "for exempting their majesties' Protestant subjects, dis- 
senting from the church of England, from the penalties of certain laws/' com- 
monly called the toleration act ; which is confirmed by the statute 10 Anne, c. 2, 
and declares that neither the laws above mentioned, nor the statutes 1 Eliz. c. 2, 
§ 14, 3 Jac. I. c. 4 & 5, nor any other penal laws made against popish recu- 
sants, (except the test acts,) shall extend to any dissenters other than papists 
and such as deny the Trinity: provided, 1. that they take the oaths of alle- 
giance and supremacy (or make a similar affirmation, being Quakers)(a) and 
subscribe the declaration against popery ; 2. that they repair to some congre- 
gation certified to and registered in the court of the bishop or archdeacon, or at 
the county sessions ; 3. that the doors of such meeting-house shall be unlocked, 
unbarred, and unbolted; in default of which the persons meeting there are still 
liable to all the penalties of the former acts. Dissenting teachers, in order to be 
exempted from the penalties of the statutes 13 & 14 Car. II. c. 4, 15 Car. II. 0. 
6, 17 Car. II. c. 2, and 22 Car. II. c. 1, are also to subscribe the articles of re- 
ligion mentioned in the statute 13 Eliz. c. 12, (which only concern the confession 
of the true Christian faith and the doctrine of the sacraments,) with an express 
exception *of those relating to the government and powers of the church r+iA 
and to infant baptism ; or, if they scruple subscribing the same, shall *■ 
make and subscribe the declaration prescribed by statute 19 Geo. III. c. 44, 
professing themselves to be Christians and Protestants, and that they believe 
the scriptures to contain the revealed will of God, and to be the rule of doctrine 
and practice. Thus, though the crime of non-conformity is by no means uni- 
versally abrogated, it is suspended and ceases to exist with regard to those 
Protestant dissenters during their compliance with the conditions imposed by 
these acts; and, under these conditions, all persons, who will approve themselves 
no papists or oppugners of the Trinity, are left at full liberty to act as their 
consciences shall direct them in the matter of religious worship. And if any 
person shall wilfully, maliciously, or contemptuously disturb any congregation 
assembled in any church or permitted meeting-house, or shall misuse any 
preacher or teacher there, he shall (by virtue of the same statute, 1 W. & M.) 
fee bound over to the sessions of the peace and forfeit twenty pounds.* But, by 
statute 5 Geo. I. c. 4, no mayor or principal magistrate must appear at any dis- 
senting meeting with the ensigns of his office,(6) on pain of disability to hold 
that or any other office : the legislature judging it a matter of propriety that a 
mode of worship set up in opposition to the national, when allowed to be exer- 
cised in peace, should be exercised also with decency, gratitude, and humility. 
Dissenters also, who subscribe the declaration of the act 19 Geo. III., are ex- 
empted (unless in the case of endowed schools and colleges) from the penalties 
of the statutes 13 & 14 Car. II. c. 4, and 17 Car. II. c. 2, which prohibit (upon 
pain of fine and imprisonment) all persons from teaching school, unless they be 

(») 23 Eli*, c. 1. 29 Eli*, c. 6. 35 Eliz. c. 1. 22 Car. II. (•) 8ee stat. 8 Geo I. c. 6. 

c. 1. (*) Hlr Humphrey Edwin, a lord mayor of London, bad 

(>) Th«> ordinance of 1646 (before cited) Inflicted imprison- the imprudence, soon after the toleration net, to so to a 

ment for aw iron the third offence, and pecuniary penal- Pre»l»yt*rian meeting-house in his formal it I**; which It 

tim on the former two, in case of uning the Book of Common alluded to by Dean Swift, In his Tate nf a Tuh, under U» 

Prayer not only in a place of public worship, but also in allegory of Jack getting on a great horse and eating custard. 
any private family. 

8 To constitute an offence within this act, the party must come into the place of worship. 
See 5 T. R. 542. The enactment is repeated, without the words "come into" in the 52 
Geo. III. c. 155, s. 12, which imposes the heavier penalty of 40/. The act applies only 
where the thing is done wilfully and of purpose maliciously to disturb the congregation 
or misuse the preacher. Per Abbott, C. J. 2 B. & C. 690; sed vuL Peake, R. 132. 5 T. B. 
542. Each defendant is liable to the penalty. 5 T. R. 542. An indictment found at 
sessions may be removed into King's Bench by prosecutor before verdict. 5 T. R. 542. 
4 M. & S. 508.— Cuittv. 
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54 PUBLIC WltONCS. [Boon IV 

lir««iiM>i| liy l ho i inl: mi ry. nri«l miIwHIn* a fiWlarntinii of conformity t*~» th«* 
liturgy *it tin- t-hurvh. and n-vi-nnilv Irvijuriit «1i\iih* *«tvii-«\ ft*iW»*h**i \*y \*. 
law* ••! tin* ktiiL'*l*>ni • 

An to /■•!/•»•/«. what ha* Im'i-ii *ni*t of tin* 1'rntt-Mant ili»-M-ntrr* wmiM !■•>! J 
|... «-«|ii£ilL\ -in >iil: liira ir«'inTal tn|t*ratimi n| tlt.rn ; •j.mx hlt-d tin »r —•••arali- f, 
* Ha* fiiiitnli-il iinl\ ii|niii ■ linVri-m-r «•! •i|i!iii*ifi in n-li^p'ti, and fl.nr |»r?r. 
oiplt** • li • 1 t !••! nUn i-\ti -nd t" a iiiliwr^iiiii nt tin- i ivil ^••vi-riirni'iil It fin ■■ th« v 
Could U- liptii^lit 1 • n'lKniiii-i* I In* Mi|.niua« v ••! tin- |«i|m\ they iinjht «|u:«-iiT 
t'tijny their M-vrii -a« raiiHMit-. their |.ur.»iitnry and auri< ular r..iit«—» s^n. tK- -.r 
Hi»n»hi|i i*l' reh««* and im;i^'\ nay. evi-n tln-ir lran«u)*Maiif latum lint * hi;e th«-y 
aekimu Ifilifo a lorvijfii jmuiT »ii|n-ri'ir t«» the •nwrei.jiil \ • •! the ktu^d-'in. tl.«-_\ 
cannot <.-i»iii|»lain it c !■ •• law-* nt' thai Uui^«i«iiu utll n<*t treat tin in uj-.n tJ.c 
|fM>t in lT *'l iT«»«m| ntihjiTt* 

I#el ii- then-fore rn»u take a \ lew •»!* tht* law* in l«n-«» a^ainM the |<i|>i«ta . 
who ma\ l«e divided mtii three < la**e-. |>er**niii |<r<»t«***it»^ I M '| N *rY- ]»n|'i«h rnu 
aant« •-■»ti\ i«-t , and )m«|»i*Ii |iri<"*t* I i'§r*»»i** j ■*■•■/». mi n./ tX» j-.j-.-a r*t> ; ■ m. 
|rv»idc*« tin* luriiit'r |i**n:iltir<* |i»r imt tn*«|ueiitini; tln-ir j.arndi t-hun h. an- d:» 
a hied Irmn taking their land*, either l»y «!•-*« «-nt nr |»unli.m-, aft« r n^htttn 
year* <il aire, until tin** n-iiniirii-i- their error*; iliry iim-t at tin* iitf.- • ■! iwi-r l\ 
one ivtfiMfT their eMate- het.ire ;n ijum-d. and all future i nnvevaine*. and « :.:• 
rvlat i ni: '•• them ; the\ an- im a|»al>le *»l |»ri-»«-ntin^ tn any ad\nvi*4in. »»r ^rantiit* 
to an\ other |H-r*itn an\ avmdain ■■• • •! tin* i-aiue ; tln-\ may tint kt • |» «»r t«-a- h 
any m ImmiI. uinlcr piiin ••! |N-r|*itual irM|»rii»'»mn»'iii . an*l it f li«-y %t uln»i;l\ *a\ *>r 
hear nut--, tiny t*«rtt it tin* •>m > tun litintlrfil, tli«* Mtlwr ••in- tiuinlrvi mark*, 
and cai h **li:ill »iitl«-r a \ «;ir » iiii|in-«>iitii«'tit TIhi* nun-h tur jM-r^m* «h<>. 
fhitn tin* tni«l<>rtiiin' «•! laimiy |irt-iii*lnv- nr i-tln-rw i»f. haw ^»in n\n| an an 
ha|»|>\ attai liiin'iit t»» tin* iSiimi-li rtiiir«h Innn tln-ir intanry aifl |»iil>li« ly |>n«- 
ti*Mi it* i rn»r- lint i! ai>\ i-vil n >»iii-t ry n» ii«m*«I tn nvt-t tln-»f rrnir* u|-«n thrm. 
il' any jMT-nn *i*ihU aimtin-r n^r »:i'l to Im* iniu< atr>l in tin- |M«pi-li n Iicmn nr t«* 
rmhlc in any ri'li^miii Immi-m* alima«i lor that puq »•»%*•, nr mntrihutt-* to thrtr 

•Tin- 1A IH'.ir II..- I ITi.ir II .- i ami '»iW II r I. «r- n-|iraM I* tfc* '•? 
<tro III • I .'• .. 1. \.\ miii. h nil |.liii«-« «if ri-li|Tf«*<i* »i>r«hi|i nt Pn.t#-t*iiU mu*t I* 

•••■rtjfiil !■■!■.• I..-|...|. .•! t).. •! 4-t t ii-* .*r< Inh-iii --I. ■ f lh»* .%ri li'ii«*i-! nn . of |o w.e 

ju»lii • - i* : '.•■ »-• ».« : i. -r .,;; ,i '• i >. --i. if. .4 1 > • I -lull I- .il-" T'-^i"'.* rn| . an^l * |* rkftili U> 
tin* .-ni ■ in' ' - , •!»■! »■■■' !• ■• tli m ".■ , ti. i\ I.- .i,M.*..i !. r j« runltiii^ ti..^t r.^* :n 

|*la« •■• ii M ti- I -■• :• .• >■• -i-l .i!.<1 I \ ••■. ! t. . -.• r\ i •r-« -ti ••■ *• h:n^ i-r | r» a. i..? ^ 

at. *<r I- n.* .n -i|. h | i *i.-| i- •■ x •-?!! t >r«-| f".n. |»-i: i!*;r« •• a |«r«nn ah'-* La* 

takni t: t*li .ui.| n. mI<- i. •- •! • : ir ii.«>n i ri •. riU-«l I \ ili«- I W AM »t. I. r h r« ir.f 

art ■iii«-t I iijf tin* •.inif )•. -•■■ t . . v. r\ i»n*- |>r*-.n iniikT ««r ti-a* Iniii: «t »u«h |-lvv »* 
rrrtifi"»« -j. ni. nlii'ii t • - « ■ i . r - - 1 *\ .i lit i«;;»tr ■(•>. t.ik*' aini *nl wril«- th«* i>«th ah«I •!•-* »at» 

lmn*|«' !i*-<l .ii in*- 1' Ill < -4 1. uiil.it li»- i. !u -«-!•• Uki j|. he* tiiu»i n«>t !••. h «*r 

|ir*n»ili ui-hr .i |-«h«n\ ••* n->( . \..«1 n; |n" ii.*r *•■■• lii.^n l"* . I ut a*- n««^l tt*tt fo 
in«»ri* ill .ii Sii. iiiji • !i in I. •!•.••• -■• s • - :■!■ -in . !•• t im* «u« Ii • .»ili : «n«l. h\ «-^ t '•. ntrh 
|4*r«4>fi r- .% ■•■ti | • I i in • . .■ t.. lilii. ii -».r -tii Ii - - •■ Ii t.i lurii. »n<l i<« »M«~»t h:« •*•*- 
N-rt|iti<ii !■• -•!■ ii •!••■ In •< "ii mi'l ;*.\. Intn .i •vritfi.-.itf* thrn*««f Hv t-Fci II. n> |k|»r« 

cif |i«ll"il« in* • 'inj !■■? •• ! • -u- u<>l«tii| Ii.u»t li.iif llif «i»-»r« f*«|i a lM»l. ••► A* !•» |#<r«rffit 
|nT«m.|i« .-;.*. i !!.• tin !• i> •!■•:. i „• l!.«- I.iik ••! -il Ii ii.ti-f n.; tl li< li-r * |*r nalt « lo li.r !•-*»/ k*f 
of imt • \ ■ • - -ini«; '.V- ii.»r 1. »• thin !«'• lU »«-,t I., iln* ml i* f»o| |.t «|!r«*t lh*» <-*l+* 

l«rati ti "1 >r\ t . -r% • • . fin; !■■ I In* r.^-lif* <-f ;!.•• n.unh <>f KnffUn<l an*l IrrUivl, 

liy miii.-t. •• -ii. h . ].ii r > h. in | l.i. •- !-• '•■!•• th< n u-t^| f..r that iiur|4M*. ««r lirv^rat««i r« 
r«»n*«» • i'. 1 > ■ .in\ j . ■ ti •■> ••• .1 . ii-t •!*• • ■ ti •• "; r ••!■. •:■ n ••( l>:«h.*|«i r+ •»fh«-T» «»ire> 
c" a • 1 1 ■ «r ■ »'.! •■.ri...r "\ .'i *i.i- • i.u*> !•••-• i i!m- • I • :. .r< h a«i»»nl.n^ tn I hr ru •«<••«. i 
«|im-|| I • ■ ■ ' . -..".. .i I •..■!. ;,iw « ..« t ;i. rt -tin. Ai.-I * \ ■••' t. 14. thr a* t .• t«i-f ■ 

*Ktrii>l *.. i^; ,l. r- nr ••• in. •••.•>. im-h.-I h\ tln-in. *r n »n\ maiiiiff t»» »f!*>-t ar.i 

art n*l •• i .• t.» t ii. in .\«ti!u i-xir.*-:** .»-i\ •• r^j - :*h-l <*mrrt. 

|l% .% *f .1 in ;iii|-" c .iiit -t »• nt.- 'it.-.. I \" i 17 ihr- fi»rni«-r •**!• which imrvMii 

tin- i *i ••! !■•■ • \ .11^ tin- •.!• t .in.* i.f j- .i !• -i ••* .(ii.kl.f-.. Atmn f>r h««Min«T «^»f^»-r»tt-^i 

ntlif^'* i i • ..|.l-.\in. ■»'• wi r«- r* i •■.!■■ <l . ii'l .i •■•• Ur.ii-.'ii t.« I- niAilr within •>! n^«t!M 
after ri'lii ".in •■ ill . • n -■' tl •■ •«« r.niM nt.»I !•••! :• •U*-f ilui.^1 till thr ftnl eaakib^ tk« 

d*rUru!.< n hi. . I. i. ;n:tii.|t<«l |i.r thi- j-nii^ -i:i>ii i»f tin- rrt>i«-«iiini Haunh uti J tn tW 

a|i|lOltlllll«'llt «unl.-->Tfta AtLX. 
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Chap. 4.] PUBLIC WRONGS. 55 

maintenance when there; *both the sender, the sent, and the contributor r*tia 
are disabled to sue in law or equity, to be executor or administrator to *■ 
any person, to take any legacy or deed of gift, and to bear any office in the 
realm, and shall forfeit all their goods and chattels, and likewise all their real 
estate for life. And where these errors are also aggravated by apostasy or 
perversion, where a person is reconciled to the see of Home, or procures others 
*to be reconciled, the offence amounts to hi^h treason. 2. Popish recusante, con- 
victed in a court of law of not attending the service of the church of England, 
are subject to the following disabilities, penalties, and forfeitures, over and above 
those before mentioned. They are considered as persons excommunicated; 
they can hold no office or employment ; they must not keep arms in their 
houses, but the same may be seized by the justices of the peace ; they may 
not come within ten miles of London, on pain of 1007. ; they can bring no 
action at law, or suit in equity : they are not permitted to travel above five 
miles from home, unless by license, upon pain of forfeiting all their goods ; and 
they may not come to court under pain of 100J. No marriage or burial of such 
recusant, or baptism of his child, shall be had otherwise than by the ministers 
of the church of England, under other severe penalties. A married woman, 
when recusant, shall forfeit two-thirds of her dower or jointure ; may not be 
executrix or administratrix to her husband, nor have any part of his goods; 
and during the coverture may be kept in prison, unless her husband redeems 
her at the rate of 10/. a month, or the third part of all his lands. And, lastly, 
as a feme-covert recusant may be imprisoned, so all others must, within three 
months after conviction, either submit and renounce their errors, or, if re- 
quired so to do by four justices, must abjure and renounce the realm : and if 
they do not depart, or if they return without the king's license, they shall be 
guilty of felony, and suffer death as felons without the benefit of clergy. 
There is also an inferior species of recusancy, (refusing to make the declaration 
against popery enjoined by statute 30 Car. II. st. 2, when tendered by the 
proper magistrate,) which, if the party resides within ten miles of London, 
makes him an absolute recusant convict; or, if at a greater distance, suspends 
him from having any seat in * parliament, keeping arms in his house, or r*&7 
any horse above the value of five pounds. This is the state, by the laws *• 
now in being, (c) of a lay papist. But, 3. The remaining species or degree, vis., 
popish priests, are in a still more dangerous condition. For by statute 11 & 12 
W. III. c. 4, popish priests or bishops celebrating mass or exercising any part 
of their functions in England, except in the houses of ambassadors, are liable 
to perpetual imprisonment. And, by the statute 27 Eliz. c. 2, any popish priest, 
born in the dominions of the crown of England, who shall come over hither 
from beyond sea, (unless driven by stress of weather, and tarrying only a rea- 
sonable time,)(rf) or shall be in England three days without conforming and 
taking the oaths, is guilty of high treason : and all persons harbouring him are 
guilty of felony without the benefit of clergy. 

This is a short summary of the laws against the papists, under their three 
several classes of persons professing the popish religion, popish recusants con- 
vict, and popish priests. Of which the president Montesquieu observes,(e) 
that they are so rigorous, though not professedly of the sanguinary kind, that 
they do all the hurt that can possibly be done in cold blood. But in answer to 
this it may be observed (what foreigners who only judge from our statute-book 
are not fully apprized of) that these laws are seldom exerted to their utmost 
rigour : and, indeed, if they were, it would be very difficult to excuse them. 
For they are rather to be accounted for from their history, and the urgency of 
the times which produced them, than to be approved (upon a cool review) as a 
standing system of law. The restless machinations of the Jesuits during the 
reign of Elizabeth, the turbulence and uneasiness of the papists under the new 
religious establishment, and the boldness of their hopes and wishes for the 

(•) Stmt. 23 Eliz. o. 1. 27 Eli*, c. 2. 29 Eli*, c. ft. 86 BUs. and 28. 11 4 12 W. III. c 4. 12 Anne, §L 2, c 14. 1 Gtt. 
c. 2. 1 J»c. II. c. 4. 3 Jac. I. c. 4 and 5. 7 Jac I. c. ft. SCar. 1. it. 2. c &5. 3 Geo. I. c. 18. 11 Geo. II. c 17. 
I.e. 8. 25Car. Il.c.2. 30Car. II. rt. 2. 1 W. * M. c. 9, 15, («*) Raym. 377. Latch. 1. 



(•> Sp. L. b. xlx. c 27. 
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67 PCRMi' U'lU'N'iiS [Book IV. 

Ml«*rc«*i*>h «•!" iln» ijin« ii *»\ >•«!!«.. ill li^'i'il i) t v j :irli:iiin f.t tn * • •uiifi , ni«-l »-» il.in. 

p-nui- a *|.!rii )>\ l.iu« "I .1 irrrat . ami thru |m ri.:ip- i •••arv ■•■irriii I !<•* 

,. . |h.\* >ii r -iri-ji«nii in tin- ^m'* ••i«|m^ ni^ii »inn k a |>.tnn i t ■ t • • "J.-nin * I . 

* \\ )in h ••|M-ra1t-<l in i|:l!i a ri a iif uu\«- it im*-;i«i.i|m •> 1 1.«- i-naffih;* ••! in w 

law* a L ':uii«t I tn* )ia | •!**(•*. tun »liti-rrvil Ihiii ln>m {•uttii.^ iIm-tii hi i-h • utn-n 

Th«» iiiin^ni-* "I «|iii-«*n ll«*iiri«'na m tin* n-i^n ••! • imrli •• I . tin* |iroa|*-i t •«! a 

{Ni|iit*h »u« ■■ •■^-.•r in that «»t fliarli'* II . tin' n--a»*.t».ili -ii|»l<»t in fin- r> i^n • ■! 
tifiif Willi. mi, anil i !••- ji\«»v\ii| liaim <•! a |»- *| ■ i -*l* pri-fi-mler in ih«- iTnw ii ;»< it. at 
■ml ■ml.-. --|ii«-tii ni^ii*. will :n I'niirii !'««r flu* i-xii-n-nm ••! ihi*«f jH-iiairif* at 
th<H»«* »• \i r.il |M-i-n>>S • ■! i>ur hiMurv lint it a turn* «liall •■\«-r arri\«v at I |- a r- 
lm|N> if i- tint \«r\ <li«taiit. whin all l<:ii> ••!" a |»r«-f • a ii<l«-r •hall lmv<* \ aM-L* <1. 
an*! iln- ji-itti-r ami iiirturfiii 1 "t* thr |ni|m* «hall !••■! ■•tin* ti a «-hli-. ruin ui« -n« ami 
do«|iii-al>li iiiil uiiK in Kn^laii'l Init in r\i-r\ kin^'l-iin «>| Kum|M-. it |*r- -!-.■> l-»y 
wmilil !»«•! r Inn !*• utin*>« in rrvmu it 1 1 • I -»«»f It-n iln-»i- ri-jiinni* n!n ■!• . al h ;»•! inl 
lilt 1 I'ti-i/ |i|iin i|i|i--» n| lln> Kniii.ili i 'allmlir* • inlf«! ii^'ain li|-m the |f^i*laf i.rr !•• 
rvin*w tin-in : fur it ini^lit m»i in Ih> lit) in tin- hri-aM «»l « a \«-rv iin-n iN-— » I ».;■■■, 
to lira:? •Im»ii tin' vrii^fain'i* **l tln'*i* ••*i-a*i , »n:il law* ii|»mi iminVn*>t\i>. ih">i^ii 
lni*«tiiki'ii. -iil<jr«'l"t ; in <i|i|Hi«itimi fit tin' Iriiii-iit im-linuf mil n| tln*«i\il iiia M '%. 
trait*, ami !•• tin* ilr»trm imii «if rvi-rv pnni ijil»- n| lnUritt m>u ami n-r^-i*>u« 

IllNTtV 

Till-* hath partly Ihm-ii ilmii* hv •talutr !•* lini III r M, with rriranl t«» *u« h 

papiM* a>« « I it I v tak«> tl atli tln-n-ni j»n ^riUil nl nllr^iam •> tn ln« tiian*ty, 

ml»jurati>'ii nt tin* |»nti*iMlrr. n-iiiiin -iatimi <>l tin- |hijh« •» «-i\ it |-»urr. an«l ni-li-r- 
rriHH" fit tin* i|iN a lrni<*« ••!" i|r«itrii\ niif ami lint kiM-jmit* t'aitliwith lit-n'iii-« an«t 
clo|MM«in^ nr fiitirili-riiii; prim r-» rx^nnnwmn at«-*l l»v authority **( tin* ■*•■■• «■! 
Homo : in n-iMit nf ulioiu imly tin* -taint*' ••! II A 1- W III i-* rriN'al««l ••• 
far km it ili-alili-* tlinn tnun |niri a lia«iiii^ «»r iiilnTitiiiif. «»r autlmncift tho appn*- 
Kic*mliii^ i>r jm »*»t ii t in ■» tin- ]ni|u«|i i-lrrify. »r •mlijiMt'* to |M>r]K*tual ini|»ri«i»o. 
niPlit i-illuT tliriii or kiiv t«-xti hi-r* ••! \>*iitli * 

1 lUit ii. ■«. hv tin* «tjituti* ."l| ifi-«i III. •• ... am«-ii*l«'<l nnil • > n>l«iiml hy ih«* V. it«*i 
III. c. .".»» wlm-h tii.ix !••• rnll«-«l iln« t«>l«-r.tt i*>n m-i «if I If K<«nian < »lln»ln" a » all lli«* —*■ ■?•• 
ami itih-I r» «trntiini« mi>l |*«'iiiittif« fininn*mtt«t| \>\ iKt- |i*arnt*l jmlfv* irr rfpfn<>«r<| 

Inuii tit K"iii4fi < *ai h> ilit«* Him nri' willint? I" r* 'in |«lii with llir m|iii*iln»n« »f P.*l 

•Ijitul**. «!»!■ h 4n- i)mi tln>\ tmi«t ■f»|N**r at Minn- i»f tlif i«Hirl* of Wf*innii»trr. ur al th« 
«|U«rt«T •*•»!• -n* l»«'l<l fur iIm* i->miih\. nt>. or |iUri> win-n' t)ir« •Kail nr*«i<l« a . *n«l »Kai2 
tiiaki* p'h'i •uh*i nl-v a •!••« l.irnti"ii th-tt ilnv |r<»f»"»« lh«- K<iiiian <"»lh"lir r«*ti.ri"ri ai.-l 
llxiflii-i.i'li wlmli i- i'\ui tU •iinil.irt.ilh.it rt-.jinr.-l >v tin* I* *tr*i III r »■*' tl.r »u»- 
»taii(i- >*t «li:.-h l- -tatfl .i»-»*t- in tin* t« \l. **ii l In* >!•-• l.irafi*»fi »li«l «mlh l^-tnf ilnK 

llia«|f l.\ .tn \ !£ ru m I'.iih.'li' . tl ffii-t-r «»f f !■*- fnir! •h.ill tfraiil hiln a it-nih- at«* »^•l 

Mich otli i-r -It til \f.irl\ fruii-iii:! i«> ihr> |-rnv ■-■•■in- il Ii-i«.-f all |wr*-in« «!••« hair thu« 
qualiAfi I )■■ m« a !%••• wtth:ii iln« \i-.ir m In- r-^|-i livw ourt Tin' •taliiir •«! 4 ih«n 
j.lMVnlf ! li.il .i lioitiiin I a* I. ■•In- ihii* «|iul;fii«l •hull tmi U- i-mm^ ut«<«l un«i«*r an% *la:at«* 
|i>r tint ?• i i r .ii i; t<> .i |>.ir:-h > liun h imr -h.»il )■•• !»•■ |T'*i- *»? •— I f>*r l« ifif a |«| :•! r. r 

fofalli'ii'i n.' 1*1 |H-tt--riit:ii^ iui«(>r >.tli fru-.fi. •■* ■•! ll.«- « 'him h ••( K..m»- . ir*.%.4-«l 

(!■! mi ! ■ li.it ifi i 1 1. «» ••t.ill 1^. .ill-iw. «| f.-r an .i«. fullx |«» • • Ulrati- *ui-li •■•r»lii|- tmlii 

it «.•««•• *..l tut) ii. ii..r •)■ ill .ii. \ niitii«f«-r fffi. i.iff in it until hi* nam*- ara*l 

i|ra4-ri|-I -t> ir>- r«-« ««r>l«-«l tlnn* Anl Iv •••• t •■ nl .■!•■•«• Ill r 3'Jin«**il«h |4a«*^ ol 
aMcnilix -h.ill hai«* if« ih-.r« Iim ki-^l i>r harri«l <luriii|r ihr tini«- of nirriinf «r <Ii«ib« 
wramhip 

If an\ V in. in <'.ithiiln- «li ii-'\ • r i» ••Ui-tiil •i.n*tahh a . • loirrh-»ar»|«»n. over****, or ins*^ 
ally |*ar • h:.il i.|h. *•. hi- m.i\ •■%■■• nt*- tin- •arm* h\ a •!• puti. lo !«• alipmwl a* if br m*-r 
to art f- i h. ::.••'! .i- | r.in :|-ai I-i • T 1 --it *\*'r\ n, n.»ti-r •*!»«• Iia» i|ualiAr<| ahaK 1«p 
rXriii|.t 1"-!:i •« m .I.*' ii|->ii :ur.i •> .ml Ir.-Tii ( • n ^ ■■!•■• !•-• I ;iifi> any l«an^rhial i»ftor M •. 

K. Afi'l .ill :!.•■ !.»«• ! -t •?. -rii i:? r.j ■! \:i •• — n: n X ti?i-U\ • •haJl r*«ntinu«' in !•** r. 

riif|.| »',.r.- |-r-u« v.'ii'l --mi. f I m ! w.T*hi|i a1I.-w*^| Iit tin* »t*lute ur ill* t«4#- 

ration n< t ..* th. • .1: >.r. |\V ir.lM - I . •• I- hi • *.». 

If an\ i- r- n <lff ur I. a ■ .-n.-r. .-.ili-ti alh-n* I nmlrr thi« a#*l. h«* •hall, aa for ilraCuriiuif 
a *li«««ii a i..* iiii-t tiiijf. I*' »-..n.i| .»«r !•• th« in'\t *«-««ii.ii*. ami. U|«»fi cudvk-Iuio th«w. 
•hailf< :'• • !«%.i.!i j-.-ii.-U >-•. ! I" 

Hilt li II !■ in • liii- \ rii:i.:-!« r -1. il! •■?!:■ ;.!!•• :ti ilil |>Ui'«* «»f m«r«hip harilif • afm4« 
anil a I ■ '.'. • •! .n.\ 'nii> r.il :ii a • l.ur. h > : > htir. I.x.ir-I. <>r *hall wrar lh#> kalata «€ k« 
onlrr, rm|l in a j-ia-v alli'iit-U |iy thi» •laiuti*. or ill a |>matr h 



M4 



Digitized by 



Google 



Chap. 4.] PUBLIC WRONGS. 68 

In order the better to secure the established church against perils from non- 
couibrmists of all denominations, infidels, Turks, Jews, heretics, papists, and 
sectaries, there are, however, two bulwarks erected ; called the corporation and 
test acts : by the former of which(/) no person can be legally elected to any 
office relating to the government of any city or corporation, unless within a 
twelvemonth before he has received the sacrament of the Lord's supper ac- 
cording to the rites of the church of England; and ho is also enjoined to take 
the oaths of allegiance and supremacy at the *samc time that he taken r*cq 
the oath of office ; or, in default of either of these requisites, such clec- *■ 
tion shall be void.* The other, called the tost act,(^) directs all officers, civil 
and military, to take the oaths and make the declaration against transubstan- 
tiation in any of the king's courts at Westminster, or at the quarter sessions, 
within six calendar months after their admission; and also within the same 
time 7 to receive the sacrament of the Lord's supper according to the usage of 

(/) Stat. 13 Car. II. it 2, c. 1. (#) 8Ut 25 Car. II. c 2, explained by 9 Geo. II. c 26. 

not be more than five persons besides the family. Id. s. 11. This statute shall not 
exempt Roman Catholics from the payment of tithes or other dues to the church; nor 
shall it attect the statutes concerning marriages, or any law respecting the succession to 
the crown. Id. s. 12. No person who has qualified shall be prosecuted for instructing 
youth, except in an endowed school, or a school in one of the English universities; ana 
except, also, that no Roman Catholic schoolmaster shall receive into his school the child 
of any Protestant father, (id. ss. 13, 14, 15;) nor shall any Roman Catholic keep a school 
until his or her name be recorded as a teacher at the sessions. Id. s. 1G. 

But no religious order is to be established ; and every endowment of a school or college 
by a Roman Catholic shall still be superstitious and unlawful. Id. s. 17. And no person 
henceforth shall be summoned to take the oath of supremacy and the declaration against 
transubstantiation. Id. s. 18. Nor shall Roman Catholics who have qualified be re- 
movable from London to Westminster, (id. s. 19;) neither shall any peer who has quali- 
fied be punishable for coming into the presence or palace of the king or queen. Id. s. 20. 
And no papist whatever shall be any longer obliged to register their names and estates, 
or enrol their deeds and wills. Id. s. 21. And every Roman Catholic who has qualified 
may be permittod to act as a barrister, attorney, and notary. Id. s. 22. 

By the 43 Geo. III. c. 30, Roman Catholics taking the oath and making the declaration 
prescribed by 31 Geo. III. c. 32 shall be entitled to all the benefits given by 10 Geo. III. 
c. GO, as fully as if they had taken the oath therein prescribed. 

The Roman Catholics cannot sit in either house of parliament, because every member 
of parliament must take the oath of supremacy, and repeat and subscribe the declaration 
against transubstantiation, (see 1 book, 162;) nor can they vote at elections for the mem- 
bers of the house of commons, because before they vote they must take the oath of 
supremacy. Ibid. 180. 

The Roman Catholics in Ireland are permitted to vote at elections, but they cannot 
sit in either house of parliament. 

A bequest or disposition for the purpose of educating children in the Roman Catholio 
religion is unlawful. But the fund will not pass to the testator's next of kin, but it shall 
be applied to such charitable purposes as his majesty shall please to direct by his sign- 
manual. 7 Ves. Jr. 490. — Christian. 

By 43 Geo. III. c. 30, all Roman Catholics who shall take and subscribe the declaration 
and oath specified in the 31 Geo. III. c. 32 are as fully entitled to the benefits of the 1$ 
Geo. 111. c. GO as if the oath prescribed by that act had been taken. 

f>3 Geo. III. c. 128 provides certain rules as to taking commissions in the army, and 
relieves Roman Catholics from the restrictions and penalties contained in 25 Car. II. c. 2. 
— Chittv. 

By h tat. 10 Geo. IV. c. 7, almost all disabilities are removed from persons professing 
this religion. Roman Catholics now enjoy all the privileges attached to property which 
are enjoyed by their fellow-subjects. — Stewart. 

8 By the 5 Geo. I. c. 6, s. 3, the election into a corporate office shall not be void on 
account of the person elected having omitted to receive the sacrament within a year 
before the election, unless he shall be removed within six months after his election, oi 
unless a prosecution be commenced within that time, and be carried on without delay; 
and during that time the office is not void, but only voidable ; and the person elected, 
until a removal or prosecution within the time limited, is entitled to all the incidental 
rights of his office in as full an extent as if he had actually received the sacrament 
within a year previous to his election. 2 Burr. 1016. — Chitty. 

T The 25 Car. II. c. 2 — the original test act — required that both the sacrament and the 
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tho rhurrli of Filmland, in «*inif> piihlir rhun li. imnn-diatily aftrr divinr «• rr • i- 
and «i a rnit»n. and (•» di-li\«r iiiin ••mrl a rertinVait* ih«n-i»l m^iod l-v il-r in.i. • 
UT mid • hurrh-wardrii, and al»o in provr f !■«• »»iur l«\ twn • rrdihlr mli.rMi • . 
U|NUl Itirlt'lliin* ••! ■"» Mi/ and •lmalnlllV In h"ld lln» «:i:d oAVr • Alld ••! Il*u- K 
tlio miiiii 1 nalim- w ith lh»-«M« i* tin* Matuti* 7 J.i« I • "J. whuh |H*rmit« i.« j* r 
min t«» U- natur:tl;/i'»l or n-Mnivd in l»l«M>d hut mii li n* un«li-r^«i a lik<- t« ••. 
which ti-t having hnti ri-m*>\rd m 17 '•-». in la\"nr ■•! tin- Jrw-. «a« th< ■ !.• \t 
M**»i<*ii "I parli.imrnt rv«f"rcd a^ain with miiih 1 |m< pil;ili<ifi 

Tim* nuii-li l»»r iiili'in-t*^ u Im-li *trik«* at mir naihuiai trillion, nr ilir d«*tr-n«- 

And ill** i | »1 1 1 1' thr i-lmn h Hi' Kiitfland in pnrtn ulur I pn*rrd miw t u- 

aider ««miii' ;TnM impirfir* ami i;t»iifral imiii<iralitii'« whiih nn takm notm* ••! 
And iMiiii*ln-i| li\ mir mum* i|»al law; iri-'pirntlv in «"tn 'irnnn* with iln- r««U»- 
»iaMi<:tl. t<» wlm-h tin* «-cii«iin* «i| many of thrm «!«m^ :il*-» n| ritflil ap|» rta;n . 
though Willi a \ii*w •Mifiiculial dittViviit : tin* *pi ritual i-niirt puni-hiiii; all «iiiful 
oiio rim! i«- i«ir the *aki- • ■!" ri-loriiiiii:{ lh«* pri\ :tt •- -hum r. ;r . »-;/«.ff iMMi.r , »!...*• 
tho ti*ni|Niral roiirt* n-» nt tin- puhlir :itTr«»iit to n lij»i-»ii and in«»rai»t\ «»n wh.» r i 
all ^oVfriniiciitt tiiii-«t 'IijhimI lor »up|*ort. and « <#m« t im-ri' t««r th«* *akt • •!' 
example than pn\afr mm ndim nt. 

Thf loiirtli •prri«'« ot oiNiji i ... tlnTflori', inorr immi»diat«dy aipmiM <»«-i and 
religion, it that of /f/.i«/i/i»-inv a^am-t tin* AItnii*tif v hy •|t-ny in^ hi* l*-:n^ • r 
pmvidom-i* ; or hy omniim-liou* r«*pn>arln"i «•!' mir Saviour I'hrhl 1 Wh:tJ.»r 
alfto may In* rvfrrri'd all profam* -«»rtln^ at tin* l»«»Iv *< npturv. or vx\*<*utjZ •» • • 
contempt and ridn nh* FIh-m- an* ■ •thin ■•••• piinithahlf at « ••iiiiipiIi law |.\ lit,** 
and impri»oinin'Hl. t»r olln-r intaiti<>ii-« (*>r|»oral puin<»htiH>iil ; A . l-»r ( a hn*>iiaiiiiy 
ia iiart **i lh«* law* nf Kii^iaml.. • . 

V. Somewhat allii-il t«i tin*, though in an inli'rior i|i*i*^rr, i« the i»ff«*nor of 

>fl ni prolam* and rnmiuoii wwirtn'j nu*i •••iir«i«7 Hy thr la«t ••tattitr a^ain*'. 

J whii-h. I'.Mjni || r '„'!, whi«h n |m»|» all for-mrr him-*, fVi-n* laU*unr. 

Milor, or mihliiT prol'ain-ly i"iir«*iiitf «>r *w raring -hall forffit \* ; vwry ••!!.« r 

pcraon. umlrr tin* ilr^n I' a ^inlU'iiian. 'Jn ; and rv<*ry ^«*ntU-tnaii. or |Mr^>n 

of nu|M*ri<>r rank, . r »-« . to tin* jHMir •»!" th«* parish ; ami. «»n tlu* Mt*i»nd *«m\i« «i*>n. 
douhh* ; ami lor rvrry *«iihM'«pii-iil ot!rm-«* t ln-l»l«- iIm* »um iir*t |ori'«itf.| , m\h 
mil rhnrLTi'M ot' rmivii lion : ami in •li-laiilt of pa\ mnit «liall If «M-nt to thr h«»«w 
of furrt-i -lion !"■ »r t«-n day«* Any ju«ti«t» of tin* |M-a«r may ronvi«l u|w»n l»i« '-wn 
hrmriii:*. *»r tin- if«tiiii>iny of oin' wiin«*-*i; and any ■■•mMaMi* or inatt- ..f>.«r. 
a]M»n hi" «iwn ln*:irin^. may mm un* any otfi-mli-r ami ■•arry him lN>|nrv a ju*t.*c 



natli« •h"i!-l *■•• t ik'-u w.?h.ii lhr«« !ii<*nlli«: and. '\ •ul>*f"|ii«'nt •tatntr«. th«* t.tn*» ' * 
lakinir t)i> oiih* fi i« >•• • n • n! i: .*. >l •-■ »:\ in<>iith« . Kut th«* lnm> f«»f lAkiiiff lh«* *^-rAn.< * t 
romaiii* un.ilfi r*-i. wlm !i inu»i *ti.l I •• i.ilvii «ith:ii fhrin* m«»nlho aft*pr adiu:**}. n .r. :■» 
th<* •»lh« •■ And. l-> *i-ti-r.kl «i.iiuff« •nl— •*-m > -fil !■• lht* !•'•! a^'l. tarwxi* d«"*M>rif-ii>* a « f 
|a*r««*ii«. «!»■•*•• ■•Ili'f* ,ir.- it->' . «n».h nil 1'iitl <-r tm!ii.ir%. ar»« rti|inrv| to tak** ih*- -*•*■« 
within »»\ fn>*ii!li< .iV« r ili< :i ?• -i--- !i*«- .it |<>.rriiM'fit« fh<nit:h iIm»t *r«« n*»t r^i'i'f^l ! * 
laki* iIm* •■!• raiiM-nl \*i. ••!!,; lin«« .ir«- ill •■• « lt-*u«(i> .il |«*r«t>n« prufiititt^l In U r.rfi ▼■• 
mrmUr- ••! mili-;i- «!■•> L n •■ .iM.uiifl lh#- «;•• • »l •■n;h'i*« n \nr«. !•<•■ hi-n i«f wh*'***^ r 
pupiU. -i . -»•-!■• itiaf in ii •:• r» hs.-h •••n»l.il I*-*, .if id prai'liM>r« «>f tin* law 1 iir«i I •! J. ■ 

13. -<!•-• II • • I :• i !! • '.'•• * iiRi*rM\ 

* Hi 1 1 I •■•fun* tin* ••ml «•! ■■ii-n •••••Htii ••! |Mrh»riM-nl .in .vt i« f a — « ■ * ! In ind^mn *» »*' 
|4*rM«n* Mh. i hi\«* it- t ■•■!!»! i.««i wi?h ill-- r>>|Mi*ifi"ii «•! if r;«»r»tmn and !*•* » !• 



the 



thai jiidiMiH'iit in am •« t.-M ■ -i | r tat :*>ti ha« ■•- *& U-t-n ••l»(«in««l a^jutiol thrm fi* 1. * - 

fortiMl - -n»:-- .-»i ■ • in : ?m\ 

• It i« n-«t l.iwlnl ••\-ii !■• |-u)>lii)i .i .-»■*?•■•■! Ai-titoi( .»f t)if pntr«v«lin^« in • ■■»«<jn ' 

ju»ti'«- if it •••nt.tin mis:, r ■■! t - .oil %'*• »ii* I Iff. I i>>u«. nr iiidt**nt naiurr. >H H 

If'iT.i and a fiir*lii-«ti< n •( if.ri.* ■ »nr >.»*»■ -ur !•• )«• mi ir»u-.».:.T. ati<l a Btunirrv-r m |n 
nplr. :ni-l .i f.ui.tin . .- .» i.) • i .! . •••niifii Ij* I I* A «' ••• I !••• ^-m-ral law ■* to ■?. « 
offfin*-. k « . ...i ••«-!•-. I !i«iii J Mr. % » I. I in.* • I lUrn K 1».J. i* that it !• ilU*. B al Irt «r. ( - 
mfA in»t ■ ii- .«i :.tinl\ iii t?>'ii> r.tl . r 1 1 .at .: .• »!••• iil«^»l t»» urilo* against anv • im» i-f ■!• ••• 
ih-fio- «-r ■!■- tr m-. ••• .i- t. > ii.in.S--l a tn.il. ••'»• •)• •:.•!■ !.■ und«-rmin«- it all.»^*th*T • ■*• 
thai i: :■ i !•■„•■•• !•■ »r\tf. h .! ii «ii ■ • fi. \ ■ 'i ■ ■ i* i r \ * r 1« • i |«nbl», WUefrt't it w f** 

aiblr »«>li.r aitiLti-a ol b*i»rl iu*) U« •!!••« 1^*1.— < UITII. 
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and there convict him. 10 If the justice omits his duty he forfeits 52., and the 
constable 40s. And the act is to be read in all parish churches and publio 
chapels the Sunday after every quarter-day, on pain of 5/., to be levied by war- 
rant from any justice. 11 Besides this punishment for taking God's name in vain 
in common discourse, it is enacted, by statute 3 Jac. I. c. 21, that if, in any stage- 
play, interlude, or show, the name of the Holy Trinity, or any of the persona 
therein, be jestingly or profanely used, the offender shall forfeit 10/., one moiety ' 
to the king, and the other to the informer. 

VI. A sixth species of offence against God and religion, of which our antient 
books are full, is a crime of which one knows not well what account to give. I 
mean the offence of witchcraft, conjuration, enchantment, or sorcery. To deny the 
possibility, nay, actual existence, of witchcraft and sorcery is at once flatly to 
contradict the revealed word of God, in various passages both of the Old and 
New Testament : and the thing itself is a truth to which every nation in the 
world hath in its turn borne testimony, either by examples seemingly 'well at- 
tested or by prohibitory laws ; which at least suppose the possibility of com- 
merce with evil spirits. The civil law punishes with death not only the sorcerers 
themselves, but also those who consult them^j) imitating in the former the 
express law of God,(/c) "Thou shait not suffer a witch to live." And our own 
laws, both before and since the conquest, have been *equally penal; rank- r**t 
ing this crime in the same class with heresy, and condemning both to the ■■ 
names.(7) The president MonteBquieu(m) ranks them also both together, but 
with a very different view: laying it down as an important maxim that we 
ought to be very circumspect in the prosecution of magic and heresy; because 
the most unexceptionable conduct, the purest morals, and the constant practice 
of every duty in life are not a sufficient security against the suspicion of crimes 
like these. And indeed the ridiculous stories that are generally told, and the 
many impostures and delusions that have been discovered in all ages, are enough 
to demolish all faith in such a dubious crime ; if the contrary evidence were not 
also extremely strong. Wherefore it seems to be the most eligible way to con- 
clude, with an ingenious writer of our own,(n) that in general there has been 
such a thing as witchcraft; though one cannot give credit to any particular 
modern instance of it. 

Our forefathers were stronger believers when they enacted, by statute 33 Hen. 
VIII. c. 8, all witchcraft and sorcery to be felony without benefit of clergy; and 
again, by statute 1 Jac. I. c. 12, that all persons invoking any evil spirit, or con- 
sulting, covenanting with, entertaining, employing, feeding, or rewarding, any 
evil spirit ; or taking up dead bodies from their graves to be used in any witch- 
craft, sorcery, charm, or enchantment; or killing or otherwise hurting any 
person by such infernal arts, should be guilty of felony without benefit of clergy, 
and suffer death. And if any person should attempt by sorcery to discover 
hidden treasure, or to restore stolen goods, or to provoke unlawful love, or to 
hurt any man or beast, though the same were not effected, he or she should 
suffer imprisonment and pillory for the first offence, and death for the second. 
These acts continued in force till lately, to the terror of all antient females in 
the kingdom : and many poor wretches were sacrificed thereby to the prejudice 
of their neighbours and their own illusions; not a few having, by some means 
or other, confessed the fact at the gallows. But all executions for this dubious 
crime are now at an end ; our legislature having at length followed the wise 

if) fhd. I 9, c. 18. (•) Sp. L. b. xiL c 4. 

(*) Kxod. xxii. 18. (») Mr. Addison, 8peet No. 117. 

(<)3 1uit.44. 

10 The conviction must be within eight days after the offence. { 12. Each oath or 
curse being a distinct complete offence, there can be no question, I conceive, but a 
person may incur any number of penalties in one day, — though Dr. Burn doubts whether 
any number of oaths or curses in one day amounts to more than one oflence. 3 Burn, 325. 
Persons belonging to his majesty's navy, if guilty of profane cursing and swearing, are 
liable to suffer such punishment as a court-martial shall think proper to inflict. 22 Geo. 
II. c. 33.— Cuitty. 

11 By the 4 Geo. IV. c. 31, this latter provision is repealed. — Chittt. 
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•iwi example nf *Louin XIV. in France, who thought proper, by an ednt. to 
*J re»iraiu tin* tribunal** ot jimtiei* from ren-mng intormationa ol *it«h- 
cral\.(«t And accordingly it if* with u* enacted, by ntalutc U It mi. II c .'•. thai 
no pro*c« uiinii nlmll |or tin* future lie carried tin against any |»emonn U»r < oiijq. 
ration, HtdhrnifK. iHin-rrv. <ir «*ii«haiitiii«*iil. Hut tin* mindemeanour ot |«er««»u« 
pretending to uw uiti hcralt. tell toriuiic*. or ilwuvcr ntolen goodn. by akiM in 
the occult -4 ifiicrn, in Mill dencrvi-dly |niiiinhr«J with ay earn impnaouiiieiit, and 
* landing tour tiiiit-i* in the pillory " 

V I I. A M'vciith n|K*rieH n|" onYiidcr* in thin clan* are all rr/iymaj tmf»*t,>rt .- 
audi a* lal-ely pretend nn extraordinary communion ln»m heaven, or terrify 
and ahuM* the |»eopU* with tiilne deiuinciatioiin ot' judgment* Theae, a* tending 
Ui auhvcrt all trillion hy bringing >t into ridicule and contempt, are punmhahto 
hy the triii|M»ral court* with tine, i in prim hi men t, and inlainoua corporal puaiah- 
raentt i>> 

VI II. Sinioiiy, or the corrupt indentation of any one to an rev leai a »tiral 
henetkc tor gill or reward, i* al<M»lo he considered an an offence ngaitmt religion ; 
aa well h\ n-uiMiii of tin* nacrcdncMi of the charge which in thu* prolancly taught 
and wold, an hccaunc it in alway* attended with jierjury in the jiernon pre- 
aented. y •" The statute «il Klix e. fi i which, no tar a« it relate* to the lorn iturw 
of the right ot' presentation, wan connidcrcd in a former IhmiIi nri enact* that if 
any fintron, for money or any other corrupt con n id e rat ion or prom me. directly 
or indirectly ^ivt-ti. nhul! present, admit, inntitute, induct, inntal, or collate, may 
peraon to an eccleniantical benefice or dignity. I*»th the giver and taker nhail 
forfeit two year*' value of the U*tichVe or dignity; one moiety to the lung, and 
the other to any one who will nue for the name. 1 1 | term in n a I no corrupt l \ re 
aign or exchange their Itciieficc*. Imth the giver and taker ahall in like manner 
forfeit don hie the value of the money or other corrupt consideration u And 
•mi iMTMHin whonhall 'corruptly ordain or lieeiine any mm inter, or pna-oro 

* Inm to he ordained or lieeiintfl, < which in the true idea of aimony.i nhail 
incur a like forfeiture of forty |H>und*; and the mininter himnclf of ten pouada, 
licaidc* an incapacity to hold any ecele*»inntieal preferment for aeven year* alter* 
ward*. Corrupt election* mini resignation* in college*, honpitaln, and other 
eleeiiio«.\ narv cor|-oratioiin. an* aUo imiii»hcd hy the name ntatute with forfeiture 
of the i ion h) v value, vacating the place or office, and a devolution of the right 
••f election |or that turn to thecroun u 

IX. I'roi a nation of the Lord * day. vulgarly <hut improperly) called *ia*iifA» 
<»i v.juirr. *. t /.»„ j/i .h ?> m .i i n ii. .t it* » i ii«vk r r T 

Ot • «f ■«*»'« afrl ».»■ I»f*fl «■• 4*4 ll» ifi«r« |.«tbi*U«l4« ". ^w h«4 li » fTV 

11 By tin* t.iirrani «!, i.'i (im. IV. r. •*, •. 4.t |>er«on* pn-lenilinf or profmninie t»> tell 
fortuiii-*. or u«nijr ati\ »ut>tle craft, iii«mii«. ot df* !*■«•, hy |<*lmi«tnr, or otherw:«r. to 
dereue nn«l uii|«im* .>n nii> nf )n« iiinj«'*ty a « •uhjwi«. Art' rogue* and Ta^*f*nlt — 
C*«imr. 

u Hut. *« '«-..nl:iig t>> '.* HI* lt.'|>. lo'.-j, 1 Kd Kaym. 449. Monre. Rep. 564. ninony i« not 
an oflenc wi"-i'V puiii-liAl !•• *i «'>nim«»n Uw — I'mrrr. 

M Any rt-nrfinfh'ii or i-\i-huriir^ U*r in»iw\ %• nirrtipl. however a p pa ren tly feur the 
trannactioii •• Nlirrr » fu(h«-r. m«lniitf that hi* mn in ••nh*r« «h«>uki be emplnyed in ta« 
duties nf hi* |-n'fr»Mi>n, a^*ri-«-«l !»■ *«-«'ur«*. hy a Imnd. the |«\mt-nt of an annuity rmartly 
equal to ihi- ahium) pn-lu.^ nf a \-*u* tin*, in r« iiiMder.it inn *»f the incumbent • reai^R:a|p 
In farnur **f h.« *-•!». Tin* annuity U-;ii|* aft«*rwanl« in irnir, the bond wan put in •uil.. 
an«l tin' di-fi-ndant |-]«-.iih<«l tin- •iin-in; »« al n**ipnatii.f> in l«r: an«l Inrd Man»aVH afwl 
the rviiirt. th<-ii|;h t)f\ <iiN Ur<«l ih^t it w.i» an iiiii^>ii*rientl<aia flefeaee. yrt. a* lb* 
reai|Tnali<<fi h^nl \mt ii madf f<-r iiwtLi'i. dett-rtnim-d that it wan eorrupt and aimonaarai. 
and in n»n*«|Ui-iM«' that tin* l-iii»l «*» v«»td. Youn^ r«. .lone*. R. T. !•*&— dtifrii« 

u Hy «tai V «■•«!. IV. e. V4. h«i"U <>f n«i^nati«*n of any l«*nenee in fcrour of a «e*. 
yrandwin. hrotlit-r. unele. n«*|>lM a «. i>r |pmnd iii>i>Iiim*. u|«*n notice or le qu e rt . ai 
valnl, noi«ith»tant|iti|t thf .li Kin e «'• . but the n«*« a* t i* not to extend to any < 
menu unit-** th«« «|.^i t «• d«*|«»it«*i| « ithin t«u nw>nih« with the registrar of lava dm 
or peculiar juri^hition ahemn the !«»n«*fi<<e is •ituateil. The |awia|fof thai art, it m 
Miere<t. ar>-«* Miit ..f the fluctuating and contradictory decmooa of our ooorta apoa) tho 
au^iect.— CaiTTT. 
ITf 
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Chap. 4] PUBLIC WRONGS. 68 

breaking, is a ninth offence against God and religion, punished by tho municipal 
law of England. For, besides the notorious indecency and scandal of permit- 
ting any secular business to be publicly transacted on that day in a country 
professing Christianity, and the corruption of morals which usually follows its 
profanation, tho keeping one day in the seven holy, as a time of relaxation and 
refreshment as well as for public worship, is of admirable service to a state, 
considered merely as a civil institution. It humanizes, by the help of conver- 
sation and society, the manners of the lower classes, which would otherwise 
degenerate into a sordid ferocity and savage selfishness of spirit; it enables the 
industrious workman to pursue his occupation in the ensuing week with health 
and cheerfulness ; it imprints on the minds of the people that sense of their 
duty to God so necessary to make them good citizens, but which yet would be 
worn out and defaced by an unremitted continuance of labour, without any 
stated times of recalling them to the worship of their Maker. And, therefore, 
the laws of king Athelstan(s) forbade all merchandizing on the Lord's day, 
under very severe penalties. And by the statute 27 Hen. VI. c. 5, no fair or 
market shall be held on the principal festivals, Good Friday, or any Sunday, 
(except the four Sundays in harvest,) on pain of forfeiting the goods exposed to 
sale. And since, by the statute 1 Car. I. c. 1, no persons shall assemble out of 
their own parishes for any sport whatsoever upon this day; nor, in their pa- 
rishes, shall use any bull or *bear baiting, interludes, plays, or other unlaw- r<t g, 
ful exercises or pastimes ; on pain that every offender shall pay 3$. 4d. to ■■ 
the poor. This statute does not prohibit, but rather impliedly allows, any innocent 
recreation or amusement, within their respective parishes, even on the Lord's day, 
after divine service is over. But, by statute 29 Car. II. c. 7, no person is allowed 
to \cork on the Lord's day, or use any boat or barge, or expose any goods to 
sale ; except meat in public houses, milk at certain hours, and works of necessity 
or charity, on forfeiture of b$. Nor shall any drover, carrier, or the like travel 
upon that day, under pain of twenty shillings. 1 * 

X. Drunkenness is also punished, by statute 4 Jac. I. c. 5, with the forfeiture 
of 5s., or the sitting six hours in the stocks : by which time the statute pre- 
sumes the offender will have regained his senses, and not be liable to do 
mischief to his neighbours. And there are many wholesome statutes by way 
of prevention, chiefly passed in the same reign of king James I., which regu- 
late the licensing of alehouses, and punish persons found tippling therein ; or 
the master of such houses permitting them." 

(•) C 34. 

,€ It has been recently held that the driver of a stage-wan to and from London to York k 
a common carrier within the meaning of 3 Car. I. c. 1, and subject to the penalties thereof 
for travelling on Sunday. Rex vs. Middleton, 4 D. & R. 824. Where a parol contract was 
entered into for the purchase of a horse above the value of 10/., on a Sunday, with a war- 
ranty of soundness, and the horse was not delivered and paid for until the following 
Tuesday, held, first, that the contract was not complete until the latter day ; and, second, 
that supposing it to be void within the 29 Car. II. c. 7, s. 2, still it was not an available 
objection on the part of the vendor in an action for a breach of the warranty, the vendee 
being ignorant of the fact that the former was exercising his ordinary calling on the 
Sunday. Bloxsome vs. Williams, 5 D. & R. 82. 3 B. k C. 232. 

Tho 11 & 12 W. III. c. 21, and all other acts for the regulation of watermen plying upon 
the river Thames, are repealed by the 7 & 8 Geo. IV. c. 75, which permits a limited 
number of watermen, under certain regulations, to ply upon the Thames, within certain 
specified limits, on Sundays. By 29 Qbx. II. c. 7, no arrest can be made nor process 
served on a Sunday except for treason, felony, or breach of the peace. Ante, book iii. 
290. Neither is the hundred answerable to the party robbed for a robbery committed on a 
Sunday. But where a plaintiff was robbed in going to his parish church, in his coach, 
on a Sunday, he recovered against the hundred, under the statute of Winton, (13 Edw. 
I. st. 2,) the court observing that the statute of Charles must be construed to extend only 
to cases of travelling, and that it might have been otherwise if the plaintiff had been 
making visits, or the like. Tea h maker vs. The Hundred of Edmonton, M. 7 Geo. I. See 
1 Stra. 406. Com. 345. Killing game on a Sunday is prohibited, under heavy penalties, 
by 13 Geo. III. c. 80.— Ciiitty. 

1T Justices of the peace have an absolute and uncontrolled power and discretion in 
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M PrRI.lt* WHOM;* [Rons IV 

XI. Tho l»*t 1'ffi'niv wliii li I -hall nit nf iiiii. iim»tv imiii* «! : .if«-1y a.;a:ti»! r» - 
li^inn mid inmalit \ , :•■•■! • ■•iriu/.-iMf l-v Mm- t. rupm-al . ■nrt- i» that nf -.p. r. .v. I 
IH»l«iri"li« /#if./»i» •• . i-iil.iT l\ t»«i|Mi-ii!mj liii*i«t « «•! ill firm- w|..ih ;* .ih :■ .J ? 
•lilt* nrt'i-iiii- ; f '• «<r In -••mi* ^r»i**l\ ** :iinl:i!»>ii- an I jmI l« 1 ti « I«-« in y I r ■•« !. Ji 
tin" |biiIii«Ibiii«-tiI i- h\ tiin- :iii«l uripri^* •iirin-nf u '• In fl •• \ r;»r !•'..•", w ?.. r s!.r 
ruling |mi\\it (•mii'l it f..r fln-ir inti-iv*f |<i j.ii» **u thi -. rn).!.iii« •■ «•! a \.-n . \ 
trai»nliiuir\ -.tru-tni ■»» ..n«l pnr't\ ■ •!" n.'»raU. nm milv 1 ti • «-t an-1 u tlfu! a>!u !• rju 
WiMV iiiaili* rapif.il • runt -. I'll! al*n ihr n p-j-ati"! art >•( kit-pm,; a l>n>'h<v,<-r 

roiitfliilliiiL: I'Tin* af i««n. wm- ii|hici a - ml i <•?!% :< ti-iti riri'lt- !'••!• >li% vnihn-.l 

I k' no fit n| i-Utu'.v •/■ Hut at flu* tvfnraf mil. * tn-ri tin-n. fr*>ni ait ») li«-rri i • •• 

of tin- li\ |nm ii«\ ii| tin- I. it.- tin M*. t. II i iif • i th ntr.irv •xtn-in.- i»f" !.< •-!.•■■• i%- 

,.., in •*■». it ua« iMif tli"iijlit pmpi-r !•• ri'in'W a law • ■!" "mii h ui.faa! i->t a 1 '•■ 

* n^'niir Ainl lln'»i- "flifiit* havr Ih-i«ii rvi-r »iin •• lit) !•• t!n* t- • !■!■■ •■- r 

Cliili "I" t li«- spiritual i oiirr :n-f ••pIiiii; tn th«* ru!f« *f lln- f-atmii taw . a law » 1 ■ Ji 

linn Irvuliil tl fliiiii' f»l ihi-«iiitiii«-iH'i'. tiny. «*\« a ii :i* I nil • r\ itM-lf. with a ^r» .»•. 

do^nt' of it'inli-rn*"* :iii*l Irmly, niftin^ jn'rhnp- !•• th*- ■-•■ti** r.ni««-«l n!,l.|. \ f 

ati* tir»l i'iiiiiinli a r^. Tin- ti-tiiiMinil i-min* thi'rvfnrr takr n jri./ain r nf \\.+ 

crimp nf u«liilti-ry iithi*mi««- titan n* n pnvnt-' mjiirv r- 

Hut, U'lort* Hr <|iiit tin-* -ml-jfi-t. \v«> mii^t taki* imtnr ..f tin* t«tuj»nral puii;*h- 

c» I* t h .*■* - -oj*i;. i;i 

• I •■Irif t'« ■ *— ?.- 4 i | "5i 

jrrantinjr awl r^fii-uiu: «!•• li- m-i- . tut :f .t «h>-ul-l .ij;-v»r fr-rn :!»• r "«h >I*<Ur4!. ii* 

or tlir i-iri'iilii«tntn t lli»-ir •-••ipIii ( thai lh.-\ \ t *\- .-:!ln r r. '•!••- 1 >>r ^rin:.«l .1 I . i.«» 

fr»m A |utrttat <*r o.rrupt iiffi\f. l!.»\ .ir<< pin -h »».!•■ :n th«- • ->irf 'f K'.li/'* Ki* J. \y 
infivrniAtiiiii. ••? lln % m.ix I-- |-n-i-« m.-I »«\ '.iil.« 'iti.M I Idirr "iVi I T K. ^' r J 

Hut lln* riMirl t'f Kni»r ■ |i> a ii- li r»-f ■!-•- 1 .» iiiaij lirim* !•• in*ln't-« In r*-h*^r «n aft 1 - 
OAtiun f«»r nn ■!• Ii-Mj-.- \„ • n».«. win. h tht\ liiiil ff'i-.-l. Ihi-uirh it <a* •u^j?*<«ir<| It »l 
thrir rt'fti-nl li.nl jr— ..-I.-1 ?r- »tn :• tn:-t.ik*-ii \ h -w •■! lh< ;r jur *»•!:• Tmhi K-i •• r'arriiif- 
dcin With. iiil. .fii«lit-i>« 4 1* A K 7 '• Si !(•••« r«-fu-*-*l i lit HfLtuui In ?i-lir*r • •.nii.af 
Applies 1 1« »li nf :ili» mIIht |- ^:--l t.« tht- \. ir f h m «iit).:ii thf tir-t t«. nf * •Im* if *v-j.|. (»■ 
brr. thmijli thf :u-Ti«— nn.'lii I. !«•• r.- r 'P-e-l •!..• In .-i,-.- tjri«l«r « m.-l.tk*- nf th- I-k" !:«■& 
w. Surrt-t . i.lii<tit««. '• 1* A li •i <<t • 'in th. 

■• A* l" ihi- "t!i-i 1 ki • | in j «ir Iri.jU.niin^ t-iwdt h«fi««-«. ■«••• r« ■*. K-T A W"?r.»n 

cmiiiml I-- m-li- N -l l<>r Nin; .» I -m>l -fiMrmlix . fur th«* t are miIh iUti*«n nf <-ha«tit« .• i. ■« 
intli«'til 1» ll.iwk. I- 1 • 71 I >.iik. >'J <'ihttt. 

n Man\ ■■tT«iii«« • f j-i.v i'< in> »ni. i. • ii* f f.ili |*rn|-«'r|\ Ai«<i t-\t-lu«i\t-U uri'l^r lh«* jtin*. 
ilittmn •■! !ln-i..!iMi«!.. «i ■■••!•». .ml ir«- .ij-i •■•]■? i i!«-l !•■ :! !■■»! w)». ft- I hi ir. ■ n(ir.< !.«• 
Of IfW.lli. -• i- | i**-I • • r .i> • • l i.i .Hi • <l «i*li ■■■!!• j :r:i. \ . it ;• m> 1 1. !.•' !•• 

/Ir/. j> : i i • • !■ ■ • ; . j ijl ! ■ \ .. » > .in «■?!• li- •• «ift*i '•• i r m, ar.-l in«|jct 

■Mr. Ni- I vl I'* J'i'mi ■» ' I K.-»- •*.*«» Aii'l. M il.*- i.ij" ii.t .m ! *i«ti« IV ■ 

ICI. ■ 4.^ • - X | - — . 1 1 *r .1 111 ill - |.i "-.in w:!fi lli'.-lll t-i tll«llil .1 frlll.ll* 1- .Hi • ,r - !»■■*• f.-r ■». . t 
tlir fiflfl-ii'lir ma*. I— li. -iii-l .i* .i r-'.'Hi- nri-l n.'.iUwil .m-l «•• i« Th.- w ;!ful'% rt|«-*.ri,c an 

ntwrvlir | r : lit <>r :ii>t nl ■■•« h-* :l --n i»i» I---— I . lln« «.>uM T «• an ir.-l:> taMr ••ffiii-*- »i 

iximm«iii I in 'J Mi i 7* • I It if n II. y- '„"» 4 Itnrr ■''•"."T. ■-''■7 4 Ati-i. I<« th«* «am«- a t 
nf. r ilM«i l\' .■ ■» ■ •■*. »\ . • -ii.sii'-ri | r'-t-'iiti- w.ni-|i r.iij: tn j nil..- an«M- ha«ir^ .r. a 
n<>fnti» ai. I iii- !•■* - fi 1 inn ii> i !>..i\ J— lr«'.»f«l .i« ait !•!!•• ait*l >l:*«ip|i-rl\ |-r^in «.th.i« ti.*» 
miNiniiu* <-t th.it .•• t 

/'i.^i- v .- i' .' ' ■• .»■!• irl* in : n< I :. f. !)•!••• itTt nr>*. '7. Umit ll> . ai I aim 

|tf«M«^-iil. li* .ipTi.li-l l.n-'-i'i-i- '"f •• ll-it.* .iii-l fifln-r* f«T l>li% HiaT h.«\«« r«i-rlill) l**-|j Mi»- 
tAlln<«|. :iii I :tr.|-r>-iim. nf ! r • x in ■r.th- r' 1 • ••■■! 

| i n*4'ur.i. k : ••! • i.-h i\..'i» ii/ ?.i ir.-.jr.- t) In. f:..n "f a pirl -x^m* in-lirtal I- 3 *••. 

Tr. "•I'». ^" ■■ ■ Ti'l. ■ \ ■ - § r iij •■■ !« ii .• c:rl :n!-i i r«-titu»:i ti .'. Iturr. !4->. aa«J w /■■*•. 
"J'.*. '212. .i- I., ih.- ■ !!■ n •■ ■ ■ ----In- v -ii 

It !• aii it.-i.- :.!•■.. • :S i. •■ !•■ >i .• i.|> ari't r.ir-i iwm -\ ' i f '..'». «*ti1 *»f a rhunrkmnl 
•JT. It. 7 .: l-.i. h i I (ih .-I •■•: *i •" '2 K*-t. I" «\ •'.VJ. ;«< 2>.. .t^. -J (.. fc . 
4^.'. An I th- nii-r. <li«}--.i./ ••' i nil »--!> f.-r k *asii an-l |-r- -fit »• an in«lirtal Ir nfln.. r 
Ku«*>. A K < .< .«-i.. ii-!- I I- ^%: A |{ \ I' i" |; A nl it i« a tm«lrnran-<«!r t» 
Airr-il • ih a l l--l\ .iii-l i» • •■ I \ i •■ \« nl .• I ir-. il in •lur> Tim— 4 K-x*t, 4*i*». The |«ib^i.- 
Uirni f-if in. !i an ■-?■• fi. ■- :• f:i ■ .it i it r>- inii-ni '2 V U ?.*.'■ 

All •ui-li .- '■ >' i-i.-. - i x m I iiKiii'"..n*\ ar«< ju> I. ' rii:««lrnH*an<Hir«. aii't lb-* 
n|frn<lt-r« i>nt I- i mi. .-!•■•. • ' h- r >\ m ii ' rn.i'i'ii rrj»t.t.-.| l\ thr t«»url *-f Kinx • 
iLinti. ■■: ♦- ■■!• i j v...i.» | it !• :t.-l ».■.•- .* fr**!. I jtin at th«- Aaau«*a or i|ttAfftcr> 
i -J nn ri. 
1TI 
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Chap. 5.] PUBLIC WRONGS. 6* 

ment for having bastard children, considered in a criminal light; for, with re- 
gard to the maintenance of such illegitimate offspring, which is a civil concern, 
we havo formerly spoken at large.(y) By the statute 18 Eliz. c. 3, two justices 
may tako order for the punishment of the mother and reputed father, but what 
that punishment shall be is not therein ascertained; though the contemporary 
exposition was that a corporal punishment was intended. (z) By statute 7 
Jac. I. c. 4, a specific punishment (viz., commitment to the house of correction) 
is indicted on the woman only. But in both cases it seems that the penalty can 
only be inflicted if the bastard becomes chargeable to the parish ; for otherwise 
the very maintenance of the child is considered as a degree of punishment. 
By the last-mentioned statute, the justice may commit the mother to the house 
of correction, there to bo punished and set on work for one year; and in case 
of a second offence, till she find sureties never to offend again. 30 



♦CHAPTER V. [*fl* 

OF OFFENCES AGAINST THE LAW OF NATIONS. 

According to the method marked out in the preceding chapter, we are next 
to consider the offences more immediately repugnant to that universal law of 
society, which regulates the mutual intercourse between one state and another; 
those, I mean, which are particularly animadverted on, as such, by the English 
law. 

The law of nations is a system of rules, deducible by natural reason, and 
established by universal consent among the civilized inhabitants of the world ;(aj 
in order to decide all disputes, to regulate all ceremonies and civilities, and to 
insure the observance of justice and good faith in that intercourse which must 
frequently occur between two or more independent states, and the individuals 
belonging to each. (6) This general law is founded upon this principle, — that 
different nations ought in time of peace to do one another all the good thej 
can, and in time of war as little harm as possible, without prejudice to their 
own real interests, (c) And, as none of these states will allow a superiority in 
the other, therefore neither can dictate or prescribe the rules of this law to the 
rest; but such rules must necessarily result from those *principles of rj ™ 
natural justice in which all the learned of every nation agree; or they L 
depend upon mutual compacts or treaties between the respective communities, 
in the construction of which there is also no iudge to resort to but the law of 
nature and reason, being the only one in which all the contracting parties are 
equally conversant and to which they are equally subject. 

In arbitrary states this law, wherever it contradicts, or is not provided for 
by, the municipal law of the country, is enforced by the royal power ; but since 
in England no royal power can introduce a new law, or suspend the execution 
of the old, therefore the law of nations (wherever any question arises which is 

(9) See book I. page 458. (») See book I. p. 43. 

(•) Dalt Jutt ch. 11. (<) 8p. Lb.Lc7. 

C) Ff. 1, 9. 

20 The 7 Jac. I. c. 4, s. 7 (which provided certain punishments for lewd females who 
had bastards) is repealed by 50 Geo. III. c. 51, s. 1, which enacts " that in cases when a 
woman shall have a bastard child which may be chargeable to the parish, any two justices 
before whom such woman shall be brought may commit her, at their discretion, to the 
house of correction in their district, for a time not exceeding twelve calendar months 
nor less than six weeks." By section 3, upon the woman's good behaviour during her 
confinement, any two justices may release and discharge her from further confinement. 
By section 4, justices are restrained from committing any woman till she has been 
delivered one month. The child must be chargeable, or likely to become so, in order to 
authorize a conviction. 2 Nolan, 256, 3d ed. — Chitty. 
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pmpcrlv tin- «i|.ji«i! .if" it* |iir;*i|n -Imii i* ln-rv :i*|npN-<l in it* lull •■\t«iit l-y tho 
mriniiini law. st n-l i* 1 1 • - ! • i t-» Ii- :i part <•! tin- law ••! tin- Litnl Ami tlm*« a« t« 
ill' |Mirli.iiii«'itt uliirh haw lr«»m !iiii«' (•! iiiiit- In-ill iii:ii|«> !•■ ■•ciliin •• !ln« ur.i- 
Vrr*al law. or i*» l:i« -lif.iii- tin- r\n it 1 1* • n n| it* «i« • imhii*. an* iml f«» •*■ ••.?». 
*i<lrrr«i n* in? r>- Ju* ti\ .■ «-t aii\ m-w rule, hut in«n-l\ a- -In laraturv ••! tin* «•!•! 
ttliiclafiii'iital • ••n»t itutiiifi* "I tin* kui^ii"!!!. w tili'Hit wlnh it innM •■• a»«' !■• !••• a 
part Hi" t In- • ivil:/i •! w •■! -ill Tim*, in im n -aiiiili- • pii-*iii»ii*. *m li :i* hiii* ••! ■ »■ 
rliun^r ami tin- 1 1 k ■■ . in all manm* • an-.-*, n iai nj !■• tni^hf. :i\»ni^i . .J. m «ir- 
ratfi 1 . in*Mr.nn •■* l"'i!««iiir\ . ami nthif* ••! a •miliar nature; tin- la*a -im r- 
rhniif. ■/ wlu.li ,* ;i hr.ii.i U <•! tin- law "t ii^tf :■■!•-. r* r»'_'»i l.i r !_\ ami i ••n*taii!ly 
Afllirr* •! !■• **.• !■•■■ iii ail •|i*|iiifi-« fi-iaf :i-i; t.« j-r:/« -. tn *hipw r« « k« *»• h«"*ta jt-« 
ami raii*<»m Jill* if. i ■!■!■ i* ii" "if,, r i ii !•- ••! ■!■■• i — i - -f ■ hut th.* ifn-at in.: \ t-r-.i! l»w. 
nilln t< -I In. in lii-!'»r\ ami u*a_'i- ami -:i« h wnt< r* ••» all n:i?:'>ri* :t r ( >| la ii^ua .£•-*) 
a» an* J- n • 'mi;\ appi •■'• ■ -1 ami .ili'iw ■ •! ••! ' 

lint liiinj.'ii iiiii.i n .i'io.ii r ! >ii* .iti'l ijm> »M >h* *>f |.f'ji«rt\ I • t ui •ri tl.i- »ul- 

JlHf* ••! • lifh-irlif Mali- f I . . - i.i\\ ••! li.iTioli* ha* tnif Ii •• ..|.. .Hi 1 i\t*l.t .14 
■f|'i|ili-'l l«\ lli> law ■•! Mii.-i.iimI . \i-t iii-- |iri-»i'ii! ^raii> Ii ■•! -^ir :irp. ■-■•-* w . 
•1**1 1 * :|1 ' ' w ,, ' :n :l i»a!Ti'W • "ii.J'.i*- a* ••!!• In ♦ * it. a'li-f I i .«■ law "I ■--»! :■ ■■■• « ar* 

* iar»-i\ !•«■ tl §-■■■■ i ••( il.t- •riiniii.il I .i v\ ••! ,iii\ part:- 'liar *tat. K -r 

itlTi«lirr* a_'.im*f Mi.- law .Hi- pr:m :paii\ :n> nl.'iit t-i uliuli* «(.■(•-* «»r li:it i< •■■» r t 

wlurli i a-»- r urm- < an ■■ii'i (••■ li.i>| ?.. war. w!n« Ii ** an appeal f-> tin* •?•-! • : 

ho*t* ti» |niiu-li "'I'll mliMi I i-iii* tif p |I>,!- t.t:!'i a* arr • •iiifn tt 1 1 >1 \>\ «<iu i ■«•!• ■ 

p4*li<ii'iit | jiii* ii.MiiiM aii'iTli'-r. in :f|i.r »t:iif lia\:'.j :in\ -upfrinr a !'ir:*»li« ?!■•!■ 

t«i n"M»rt tn ii|»<iii •ar'h t-»r »ii*tiii- lluf w In n (!:•- unliv i lual* "I ai>v «tat« 
vinlnti' tin* ^i'lii-ral law. it i* tln-n flu* mti-rt «•' ;i* w • i 1 a* -iutv «■!" tin* i^ivrm* 
niiMit uti'liT wlih-li fln-\ h\ •• i.i aii ina«l\ • rl nj-'ti •'.••rn w:tl» Ui niniri^ •■•v«-r.!y, 
I hut tin* )••:!• r "I tin- U'-ri-l im:i\ Im- niairiiaiii* 'I K-»r :n vain \\>>uM nati**i»« ta 
thfir rulli-i ti\t- »aji:i« :i\ nl»*i-r\i- tln—r uiii\«r*al Tiiii-*. il privali* *iil«ji-it* Wf*rt* 
At lil»«'rt\ t'i Iti :ik tln'iii at tln-:r '»wn .ixrrt:«.ii, ami :nv>il\i- tin* lw» *tatf* :n 
m wnr It i* tln-r»fni-i' itn iiiuIm ut ii|i*hi tin- natch itipin-<l. fir*t. t«» ilrtnabd 

Mltii*ttti ' 1 ■ • >f I alt'l |M-T:«i- T . Ih- i|«i|h- « if i tin' ntti-rctir l-\ fin- *!a!r to wlilf'h llf 1*^- 

loiijj*; aiil. it tliat !■•■ ii|ii»n|nr in-ifli-i »•■•!. tin- »■••. •n:jn tln-n avuw* huii*< a i! an 
mf'fiiiiiiiln •- .ir a'-t'i!>>r ft In* *ul>|«-i l'* • ruin-, ami >lrau* ii|n.h hi* i ••nniiunitr 
tin* rnfan.'fji * ■■! ! -r. i^n war 

Tin* Jir.in J-.ii .'r'i-nii* aj.m.*t tin- law « if" iia'!'<ii*. :iinin:i-1vt«rf •-<! <»n a« •«« h 
liy tin- mini!' i|»ii law* i>t Kii.;!.iii>l. HP- ■•» flin-i" k:ni|*- I \ i-»la!i«»fi <•! *«lr-r*ifft- 
<iu«-t*; J lnf« ih.ri im ii? •»' flu- rii^lit* ut ' i-»uha»*a ■!■■!■• ; an-l. l'» l*ir:n y ■ 

I A* f • tin- f i ■-— » . •■■ ' .»'■ ». -«t • »»• . ■'• ■" -i-"*' «•!• y t**f».rtn m <-\|ir« -**ly ^ranti*ji J-r 

tin- kin^ 'ir In* i-i:il»:i--.i-i- •!-- ■ «•■ tin- *ul'ii t* ■•! a f«iriM^ii j-iwi-r in tmu* nf riiu- 

tuml war. >>r < ■•n.:ii ' tjn^ a* '* >*t lin«t:litn-« a^an-t -ip h a* an- in aunty, li-a^o**. 

or truer with ii*. w!|.i an- In-ri- uinh-r a ^i-m-ral :mp[:«'<i *afr-« mi*iu«-t : thr*«* mre 

••-..• s .•■ . ■ «■-! : .*••. 

1 Ity 1 1 ■ ■ - .•»• • III . •• .: n i» i 1. 1> ?. •! i *!_»• jt w »•> «»'.! m Jul f. .r an> «»f In* m«j«**ii • 
Pllhjrtt* l" r in* *i, ■ ■ • i •• • .!.!.. n;v - >ii ♦ r ... : !-r i.iii- :n:nj Ui\ *hl|* iir fll»r* h^D<l:«« 
mplim*l *-\ «n • *■• n\ m i :l» i* til • n'r.t t« .ml ••■• ur:!;« • !->r that purj-*^-, with*«cit ¥ -h~ 
lio*n*«* llifn-.ii ii, • iii. >n— I «.»■■ .il — •l a iti'li f>>.'l an I ti.al .-\.t> |» r**i|i «•!»•• «*B*rr««| 
int.* •!••-!■ .» . •■iiir i* ! •noil! i 1.. ..i» ■■ . ■ i.< » |. i. ili\ ■■• '.«•« -« 'n ai«Ti «**. 

1 I'luli i ll.*- i.. ii ••! >.t). ii- • . .i m -i.|:.< ♦!.. I.iu ■■! i..t! ..n« in I In" I'hil.-I >La*m Mr 
Wha-t-'ii i i.f<i < •!.■ .»■ - § -f ■ n «r it- I • \* r- -Mtj >\ a • •:#■ n. a r>*liiTiii**:nn !•» irft. % 
fnrwiirfi «t it« ip-i.ii-! i •■ r- •• !■••■» th •!.. fn. i — I *v i». « \. t i»f •'•ui|tr«-*«. Air! ^\ 
1*1 *. • I ■ m.ti • I .i%- p. '1 iiti.ii,: ■ i! ifi-l arm i.j 1 w:T!».n th« limit* i»f thr i n.t«*| 
Slalt-* un\ !■■■••; !■•» .i ■ -r. ji. »• i!. •-.■'» •■ .tjj- «iT.«f a •t.i'*- .it j-'JMf with ih* l"ft:f**l 
St«l«**. ii-.i| - iii- r. .§■ ; j i-r ..--.»■ it.«r ■.i.!fi.n ih«- I 'lit. I **i.ii*-« any fnft'v of arm^l 

vrft»fU .if t ! i-. -.*fi «! i». i! -.i i- i«.*-i t •• if. v'fi w h.- ii lii«- rni!«-l ^Uli-* aiv at |*^*»^. 

ilhhl • ' .mj ■■. f . <i w ■». ii !:.. I'll '• i •*■ i!- • ai.\ iinl:?.ir\ • \|««liti>in M^x^U^l a 

Matt* at |» ■•■-M.fr, n,. I " i= i. • I **•.»•-- .» . I • •• «n i..« !..rtli ■•• ••\t- l Mit.n^ an> «r.t -r 
|il*ft.-v«« n.M i -? n.\ ■ ;. :/n n..-. -■.:■• i. - ■. -* ,i.«- •},. w*. i« U ;nrf al*«i t|r«-lar«*J n« L 
■ Ai't April ■• IT ■' •• ■_' ■ .'»■ 1 *»i. r\ »• >r. I i.-!i' n; ar.\ pa*«|-»rt. .»r in anv **£*** 
wi\ infr.f'.nj si,.- i in •■• iiii...n« it \ . .• i. •- !-• hi n; ' .-•i>l<>r>T f*i»r* i^n mtniatrt oc 
tin ir il>>nii-«u. %. It... 1 «. ^7. U !»arl. n * AxinT «'r.iu I-*M, |,^» -^S BA a»i 
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breaches of the public faith, without the preservation of which there can be no 
intercourse or commerce between one nation and another : and such offence* 
may, according to the writers upon the law of nations, be a just ground of a 
national war; since it is not in the power of *the foreign prince to cause p*gg 
justice to be done to his subjects by the very individual delinquent, but *■ 
he must require it of the whole community. And as, during the continuance 
of any safe-conduct, either express or implied, the foreigner is under the pro- 
tection of the king and the law, and, more especially, as it is one of the articles 
of magna charta(f) that foreign merchants should be entitled to safe-conduct 
and security throughout the kingdom, there is no question but that any viola- 
tion of either the person or property of such foreigner may be punished by in- 
dictment in the name of the king, whose honour is more particularly engaged 
in supporting his own safe-conduct. And, when this malicious rapacity was not 
confined to private individuals, but broke out into general hostilities, by the 
statute 2 lien. V. st. 1, c. 6, breaking of truce and safe-conducts, or abetting and 
receiving the truce-breakers, was (in affirmance and support of the law of na- 
tions) declared to be high treason against the crown and dignity of the king, 
and conservators of truce and safe-conducts were appointed in every port, and 
empowered to hear and determine such treasons (when committed at sea) ac- 
cording to the antient marine law then practised in the admiral's court, and, 
together with two men learned in the law of the land, to hear and determine 
according to that law the same treasons, when committed within the body of 
any county. Which statute, so far as it made these offences amount to treason, 
was suspended by 14 Hen. VI. c. 8, and repealed by 20 Hen. VI. c. 11, but re- 
vived by 29 Hen. VI. c. 2, which gave the same powers to the lord chancellor, 
associated with either of the chief justices, as belonged to the conservators of 
truce nnd their assessors; and enacted that, notwithstanding the party be con- 
victed of treason, the injured stranger should have restitution out of his effects 
prior to any claim of the crown. And it is further enacted, by the statute 31 
Hen. VI. c. 4, that if any of the king's subjects attempt or offend upon tho sea, 
or in any port within the king's obeisance, against any stranger in amity, 
league, or truce, or under safe-conduct, and especially by attaching *his r+jQ 
person, or spoiling him or robbing him of his goods, the lord chancellor, *■ 
with any of the justices of either the king's bench or common pleas, may cause 
full restitution and amends to bo made to the party injured. 

It is to be observed that the suspending and repealing acts of 14 & 20 Hen. 
VI., and also the reviving act of 29 Hen. VI., were only temporary, so that it 
should seem that after the expiration of them all the statute 2 Hen. V. continued 
in full force ; but yet it is considered as extinct by the statute 14 Edw. IV. c. 4, 
which revives and confirms all statutes and ordinances made before the acces- 
sion of the house of York against breakers of amities, truces, leagues, and safe- 
conducts, with an express exception to the statute of 2 Hen. V. But (however 
that may be) I apprehend it was finally repealed by the general statutes of Edw. 
VI. and queen Mary, for abolishing new-created treasons; though Sir Matthew 
Hale seems to question it as to treasons committed on the sea.(^) But certainly 
the statute of 31 Hen. VI. remains in full force to this day. 

II. As to the rights of embassadors, which are also established by the law of 
nations, and are therefore matter of universal concern, they have formerly been 
treated of at large. (A) It may here be sufficient to remark that the common 
law of England recognises them in their full extent by immediately stopping 
all legal process, sued out through the ignorance or rashness of individuals, 
which may intrench upon the immunities of a foreign minister or any of his 
train. And, the more effectually to enforce the law of nations in this respect, 
when violated through wantonness or insolence, it is declared, by the statute 7 
Anne, c. 12, that all process whereby the person of any embassador, or of his do- 
mestic or domestic servant, may be arrested, or his goods distrained or seized, 
shall be utterly null and void;* and that all persons prosecuting, soliciting, or 

{/) 9 lien. 1 1 1 . c. .'A). Sw book i. page 259, Ac. (0) 1 HhL P. C 267. (*> See book i. page 253. 

* A consul is not a public minister within the act. Ante, 3 book, 289. The party, to 
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executing *tich |irmvM, being convicted, by confe«jiiiin or the oath of one wit. 
»-i-i nc****, U'liirr the *lf»nl chancellor nn«i the chief ju»tice«, or mny two of 
4 J thnn. *diall U* deemed \ i«>lut«tn* of the !■»■» i»l nation* aim! di«tu rbrra <if 
tin* puhlii- n»|Hi-<*. and *diall Miffcr ftiic-h itcnaltie* and coq»oral punishment am 
the win! judge*. i»r any two of them, **lif%ll think fit < i ; Thu«, in ram of cxtra- 
ordinary outrage, tor uhich tin* law hath provid<*d no upecial )»ctialty. the Jegie» 
laturv hath inlnMed to thr three principal judge* o| the* kingdom an an limited 
power of |irtt|N»rtioiiin^ th«* piiiii*ditucnt to tin* < rime 

111. L:imIv, thr crime of jiinii-y. or robU-ry ami depredation aimn the hi** 
aeaa, in an offence against thr universal law of mm irty ; a pirate being. ne*r«»f , d- 
ing to Sir Kdward ( 'okc. k , hi*tm hurmtru yrw*TM A* therefore ho ban renounced 
nil the U-ncrit** of HiN-ifty ami government, ami ha« rcdii<*cd him**elf afrcwh to 
the mivage Mate of nature by declaring war agaimU all mankind, all mankind 
mutt d«-« hire war uptitiM him: m» that every community hath a right, by the 
rule of im'I* defence, to inllict that punmhiucnl u|h>ii him whtrh every individual 
would in a Male of nat tin* havi* been otherwise entitled to do, for any invasion 
of bin jhtmiii or |H*p*onal properly. 4 

By tlu* anti rut common law, piracy, if committed by ■ auhject, waa held to 
be a apecie* of high treason, l-eing contrary to bin natural allegiance, and by aa 
alien to In* felony only; but now. wince the ntatutc of treaaun. -.'> Kdw. Ill c t* 
it ia liehl to Ik* only felony in a nuhjcct • /» Formerly it wan oiilv cognisable by 
the admiralty court**, which proceed by the rules of the civil law im\ Bat it 
being incoiiMMenl with the liU-rtie*. of the nation that any man'* life should be 
taketi away. utile*** bv the judgment of bin peer* or the common law of the land, 
the ntatutc l!* lien. \ V UI c. !."• eMahli*hed a new juri-*dietion for this part**— , 

which |»ro4- U a«-ronling to the counn* ot' the common law, and of which we 

•hall say more hereafter. 

***<* "The offence of piracy, by common law. coh-mma in committing tboee 

*"•! act** of robbery ami depredation u|miii the high aea* which, if committed 
Upon land, would have amounted to felony there >ai Hut. by Mat ate, momm 
Other offence** an* made piracy ali*o: an, by Matute 1 1 k 12 W. HI. c. 7, if any 
nat urn Id nit* u Mibjeet commit •» any act of hostility upon the high aea* agatnat 
other* of hi** majesty'* hubject**. umler colour of a coiiimi«M»M»ti from any foreiga 
power, tin-, though it would only Ik* an act of war in an alien. *hall heconttraed 
piracy in a -»iihjcci And. further, any commander or other neafanng per*u*n 
betraying hi** tru-t. and runiiiiig away with any *hip. hunt, ordnaiiee. ammu- 
nition. «>r giNnU, or \ielding tht-m up voluntarily to a pirate, or eofiMiariug to 
do the»i' a* («. or anv |K'r**on a-**aultin^ the c«immafider of a refuel to hinder biia 
fn»m fighting m •hlin«i* i*t hi** »hip. «»r confining him. i»r making or endcavoor* 
ing to intikr u n\i'l( on l*oard. *d.all. for each of thene offenc*i%, be adjod|Crd a 

<<) IW* 1 1~ •••*•««) >« n«4u^ %hm iMtmu. U«a I- !*•«« -' n** 

tac - i n««fc r r. m. 

entitle him to th«* pr*tt*-<-tfit «tt tin- ««t. iuu*t !••• a •••mint, or enii'l«>Trd in th«* aml«*«*a* 
dor'« htm«M*. I I> A K l'i ,i «ml • •«-r\«nl within tin* m«-aniii*{f»f th«* art mu»l br»-ttkaUy 
and inmAnh .ii. h M*n-aiit. TiiM. Prai- -t»i ml. |M. 4 Burr. d»K>. d»IT. ft dnr* not 
matter «h« th*-r tin* M-r\»m i« a n..h\»* of th«* f^niritrv wlit-r«* the aml*aMa«lnr hm l* * . c*r a 
fofrtgm-r; ami r»-*J M-rv«nt». th^u^h tmi r«^i«lit*ir with tht* aml*a»i«aib»r. am within lk« 
art. J Sim. TvT .1 WiU. ...V I H A i'. ,'iV.t. '2 I». A It *4». S i\ Hut if ta# •arrant 4a 
not n*aid*' in th** ainl*4*Mii«tr'i hoii»«'. »nd h*v«« ^mm1« in hi* own hoaae morv than ate 
nrce—ary for h.« ♦•»n**-ni*-n« #• a«* »u. h ••-rxiint. tln-v are not within the proUrttnti *>/ tae 
art. 1 H. A *' '•'►4. . I» A K •*.".■.. S i\ Th.- ««*r%4nt • name mu«t I* n»m»terr«| in ikm 
•errrtdr\ «>f »t.it.-'- ofli. .-. aiM tr.ii.-n. tt.-l t.i tin- •hi-ri!l*« ••ftirt*. to *up|««rt a t*fw**v«i.af 
aitminot tin* >b«-r.iT for •m-h i»rr. -I 1 \\'u\ 'j». and —•*■% '» -»f the statute. Tidd. FY»r *ta 
ed. l'.»l. < 'mm 

*«h» tin- oul'.t-t i»f jinn'v uiel.-r thf <'.»n«tittiti.'n i»f the t"iiiie«| SiatM an«l art* <*(**<**> 
«ffe— . m-4' 1 K*ttt • •'••in. l**.t. \Vli«rton • Anit-r. 'run I-*w. '.Ml. AeU of <***n^T ■<**■», April 
Ji». IT'.*', r .•. * •». I >!..?* "• Ijiw-. •*• Ail M.in-h - I ■»!■•. e. 7n. • '». 3 Slury. IT-'i Art 
la May. I »■.'••. • P '. • ..'.; Si..r\. 17 ^ I'lut.^l M.II.-1 • • ^iiiith. '» WlieahMi. I .VI l'aa«*4 

State/ • «. T.ilin. •. .". Wi.. i!..fi. • l'l t'liit.-.! **f.»t K. i :• r I Kddw. l.'i. t'mt«*d Ma!m 

M. Kluit« H k. '» Wl,.ut Ml. lintel >Ut— .f 1 iiat. v il.id. l**4. I'uitcd State* w. I 
Ibid. 4li--SaiE*»ix>o. 
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pirate, felon, and robber, and shall suffer death, whether he be principal or 
merely accessory by setting forth such pirates, or abetting them before the fact, 
or receiving or concealing them or their goods after it. And the statute 4 Geo. 
I. c. 11 expressly excludes the principals from the benefit of clergy. By the 
statute 8 Geo. I. c. 24, the trading with known pirates, or furnishing them with 
stores or ammunition, or fitting out any vessel for that purpose, or in any wise 
consulting, combining, confederating, or corresponding with them, or the forcibly 
boarding any merchant vessel, though without* seizing or carrying her off, and 
destroying or throwing any of the goods overboard, shall be deemed piracy; 
and such accessories to piracy as are described by the statute of king William 
are declared to be principal pirates, and all parties convicted by virtue of this 
act are made felons without benefit of clergy. By the same statutes, also, (to 
encourage the defence of merchant vessels against pirates,) the commanders or 
seamen wounded, and the widows of such seamen as are slain, in any piratical 
engagement, shall be entitled to a bounty, to *be divided among them, r*jo 
not exceeding one-fiftieth part of the value of the cargo on board : and *- 
such wounded seamen shall oe entitled to the pension of the Greenwich hospital, 
which no other seamen are, except only such as have served in a ship of war. 
And if the commander shall behave cowardly by not defending the ship, if she 
carries guns or arms, or shall discharge the manners from fighting, so that the 
ship falls into the hands of pirates, such commander shall forfeit all his wages, 
and suffer six months' imprisonment. 6 Lastly, by statute 18 Geo. II. c. 30, any 
natural-born subject or denizen who in time of war shall commit hostilities at 
sea against any of his fellow-subjects, or shall assist an enemy on that element, 
is liable to be tried and convicted as a pirate.* 

These are the principal cases in which the statute law of England interposes 
to aid and enforce the law of nations as a part of the common law, by inflicting 
an adequate punishment upon offences against that universal law committed by 
private persons. We shall proceed in the next chapter to consider offences 
which more immediately affect the sovereign executive power of our own par- 
ticular state, or the king and government; which species of crime branches 
itself into a much larger extent than either of those of which we have already 
treated. 

6 In the construction of the common law, as enlarged by the statutes mentioned in the 
text, it appears that for mariners to seize the captain, put him on shore against his will, 
and afterwards employ the ship for their use, is piracy. 2 East, P. C. 796. And embez- 
zling a ship's anchor and cable is piracy, though the master of the vessel concur in it, 
and though the object is to defraud the underwriters, not the insurers. Russ. & R. C. C 
123. Where the master of a vessel insured the ship and cargo, landed the goods, and, 
on the destruction of the former, protested both as lost, with intent to defraud the 
owners and insurers, this was holden to be a mere breach of trust, and no felony, because 
there was no determination of the special authority with which the defendant was 
intrusted. 2 East, P. C. 776. The rules as to larceny will here apply. — Chittt. 

•See 2 Hawk. P. C. pp. 305, 461-465, 480, s. 1. See also 5 Geo. IV. c. 17, by which 
dealing in slaves on the high seas, Ac. is made piracy and punishable with death. See 
also 5 Geo. IV. c. 113, s. 9, and Forbes w. Cochrane, 3D.&R. 679, 2 B. & C. 448, on the 
same subject. 

The 9 Geo. IV. c. 31 repeals so- much of the 22 & 23 Car. II. c. 11 "as relates to anf 
mariner laving violent hands on his commander as therein mentioned." See also 9 Geo. 
IV. c. 84.^-Chitty. 
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clIAI'TKK VI 

nK II Hill TKKA*--S. 

Till: tliipl ^i inral <liVf.;..n ••! ■ ruin-* i«mim*1* «•( «iji-li a* tin in* r»|nTially affect 
til* Mijin- tin- «-\i« nti\i- |Hi\«.r. «»r ii,r kihj ;m I In* ^••\i-riiiin i iil ; nhif-h ani**ut.l 
eithrr l«» a (••(.»( n-iiuiM i.iti«»n • •! that am-fiaiii i\ «»r at tin- |i-u«l In a irimiiial 
lio^ln I ••( Ihat >inl\ uliiili i* •ln«- tmiii i-\«-r\ -ul-i«-< t In In* >-tv«rv»i;ii In a 
|i>rili«T j-.irt ••! thr-i- «-• nil in* nl.irit— r «•• h.t'l •"•a-i-»li !•• liit-tif i«>ii tin* natunt 
of'alic^i.iiM •• a* tin- ln» ••!" ■■■;.fin. »» v\ I.m h I'lh'i- i-v • r\ «iih|f« I (ii I*- trUf nh't tatb- 
f'ul t<» hi- *««\« -n ijn /•! /• l-»r«l thr k:n^. in nturn !<»r that |»r«i|«-* turn ulmh ■* 
anW«h-<l him. ;ti»<l truth an>l laith In Uur n| \\W. an<l lunh. mi«l t-arthi\ hnn«»ur. 
•iiii imt (•• kiniw nr ln-:ir til any ill iiilf-iii.nl hnn without •l«-I«*n«iiii j hint liicrv- 
fnun Aii'i tin* aiii ■ - »i;iih ■■. h«- may ri-im-iuU-r. wa* «ii*tiiiL'wi*hiM ml** t»o 
HpCN'i«**>: tin* niu« natural ami |«*r|i«'t nal. wlui h i* mhi rrlil unit Hi liativt** ■•! In* 
king'* «!• •mi u 11 »n>* , tin- nlhiT I'M al ami t«*ni|Mirary. uhi«h n nii-i<J«-nt !•> alien* 
nlau. K\i-r\ ■ ••ili-in ■••. iIuti h»rv. iimn* iiuiimJiati-lv anV«tini; tin- nual |«-r»in ( 
bin rniwn »»r ili^mt\. i* in »min* ih-^rr** u hrvai Ii • •! lln* iluty ••! alit*,*!*!"^** 
wlivthiT natural, nr innate. *>r I-m al. ami ari|iiiri*l hv rv»i«J« m-i- ; ami tlu-ar tuar 
l>« «li«tiii^iii^l,i .| uit« > I* >iar kiml* I Tn-a-'Hi; J Ft-i'*iii<-*> injurious t«» tin* king* 
prvn»trativt- ; .; /V#i n*uh>n , I i Hhrr iiii«|m-iMfi« aliil < iilitfin|itf>: ul wlmli iniurt 
the ffir^t ami |inn« ip.tl i* that • •! tr«-a*nn 

# . f . * TriM— ■n./-r -/#*» ..:n ii«\i-ry iiaim* wlm h i* ImrppWfl irnin the French » 

1 J itiijfirt- a hi-tra\m^. in;i< h« r\ . nr hrr.n h ••! I.nth. It thi-n-l>*rr h*|»|«*tt« 

Olily Im'IwitIi allit— . -ailti Tin* Mirror *> |nr in .i«*ii i« ui'li<-'i a ^rii«ral a|>|«-l;»» 

lion, lna»h« it I h\ tin- law. t«» 'hip.l.* imt oiil\ nflfiiri-t atr:ui«*t tin- knia; ai«4 

KinvrniiH-iit. hut al-»' that an uunil.iii<ni ••! ^uilt Him Ii an**"* uhriM-vi-r a mi|^» 
rior r*-|Hi»it a i ••firi'lrii<-i a in a »uhj»-ii «»r iiili-n«»r. Utwti ri uhmn ami him*rlf 
thero -uh-i-t-* a natural, a i i\ il t nr vwu a «|nritu:il. r« latmii. aii'l tin- it»l« n**r w> 
ahiiM*« th:it i niiti'h'in i*. — • i«»r^it«. the nhh^atii'ii^ •»! «lnly . •uhjt-i ti«»n. at»«l allc^ 
pain i- . a- !•• -h--ir"\ tin- liti- ••» an\ -m h •*u|H-ri<<r «»r l«-r-l • Th:» i« i«M*ke*l 
U|miii a- |>r>M I'l'iiin^ trmu tht* -.um* jirini i|»l«- ••! tn-ai hi*r\ in |»riva*t- l>t«- a« H-»uii 
havi* ur^«-«l hnn i\im lii.rl- »'ir- it in ha\i- rnii-|nri-ti in jiiihin a^ain^t lu« iir^ 
lortl uii*l -'»\i ■!•••■. jn. aii>i. thi-ri-l'«n». I'-r a hi!«> in kni lnr i"pl nr hu*i»arnl. a nr- 
vant in* 1- •!-- 1 «t ui.i^t.-r. aii'l an ••• • I«--ia-tii* hi* h»r*l nr nulnary. 1 1 !•■•«•. Uin^ 

|i|\*a«-lii , « "! lin- I'iWi-r all«-,'. i* t | in \ ;i t •• aid •i"iin-»ln- taith. an* •Ifimmiratr-l 

iKtit lri:i-iii* Kut w Inn iii-i-.\ alt\ «»*• ri :ir> it- i r« -t a* !•• atta« k r\# n m»jt^ty 
ltat*lt'. it i- «ail««l. h\ Ha\ •>( • iiiiin lit ili-t iin-t i< »n . A i /A iri-a^'ii. •»/'■! ; r «'.f. ; 
ln*iu^ «'<|iii\.i!i i.t t<. tin . f-i'iif n /.r «.i /../jf .«.'.!/•.« n| th«- Kninan*. a* <ilan\ il >/ «!<*> 
noniiiialt'- it ai*n in ntir Kn^n-h Ian 

A*» tin* i* thi'hi^h««r 1 1\ I • r.nii- whifh innMih-n-t! a* a tnrinh'T'il' th«* «^<rri ina- 
nity i :ili\ Hi. Mi <;ili |n>«»ih]\ (••liilni!. It ••UL'ht th«r*tn|-i' In U* thflin**! phi l«r!f 

aJM*i'rta!in •! K<>r t it tin- i-rm I ln^h tr»a-.ii In- m«lt*ti*rmitiat<'. tin* ah>t>« 

(nny* t !■•• |>r»--'.|. nt \f ■ >n i • *ijiinu !■* Mitfh-h nt i«i makv aiiy ^■•vrrtimrnt 'k^ 
licrati' iiiin arhiirar\ Jh.u.i , Ann \»t.h\ tin- antii'iit » < >rinii< >fi law . th« r*- «i« 
a £ivat latiiU'h- It It in tlit- hi-t a*i "I thr ji. «!«'** in ■It-ti'riiiiiir what hi« tm«b, 
or iii>( *«■ i% i.i-i-i l-\ Tin- • !■• at-i'i * »-t l\ r.ii lii' a! |«f n.« ••* iia«l "|'|-"tiuiuty t«» ■ rtat« 

ahuinlai f ' i«i.*tr»i- t ;\i r«i-a*>>ii«. tlia! i*. !■■ ■••:*>•-. h\ I'Tnil aii'i ar* i!rarr 

# . ,- i oti*! mi !:• i.*. • :'• t • • * . i ■ t - • t !,i- 'i i iiim- ai ■! |-i:ii.*l.iin nl ••! tr<a**-n » i .« n 

J in\.T win' »u-|. i i. ; t.. |. t . •!,• ii I'liii*. li.i- .i. ■ r-,i A.ii.;. i-r atti n.| :.r^ 

to t»\i r. *• i-\.ii j.» -w . i .i \ . r\ iii.i . r'.nii lis.ii^i ma*, in tin' "J I rM» III. 

hi'Iil !•• i . v. .i^- t, ;i. .i „• ■• t ,.f ||. • *r> a >i«ii:n-. w i «• t'-ri ihly a**^iu.T. i| ai.<i •!■■- 

:! « u i .."* * . l ■ • •* • . I ■ | .. I l.-ni '.»• / / a i ruin-, it n.%-1 >•# 

i- -. i \ .i. j ■■! | ■ .■ - !.■•.'. ' '.! w Ii- !, Mini. !nU<n| a i ••in|!i-\,t a 

It- ■• » t ;..i» ■■. •:■ .i- ■ I\ !!.• j !!.»■ i*:.:* latl.tT. »r tn^tlit-r. « r 

• / : 
« j vu . i ■ .. m • : y i iui r i. •• 
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Chap. 6.] PUBLIC WRONGS. 7« 

even his messenger, has also fallen under the same denomination.^) The latter 
of which is almost as tyrannical a doctrine as that of the imperial constitution 
of Arcadius and Hon or i us, which determines that any attempts or designs 
against the ministers of the prince shall be treason.(A) But, however, to pre- 
vent the inconveniences which began to arise in England from this multitude of 
constructive treasons, the statute 25 Edw. III. c. 2 was made ; which defines 
what offences only for the future should be held to be treason : in like manner 
as the lex Julia majestatis among the Romans, promulged by Augustus Cosar, 
comprehended all the antient laws that had before been enacted to punish trans- 
gressors again st the state. (z) 1 This statute must therefore be our text and 
guide, in order to examine into the several species of high treason. And wo 
shall find that it comprehends all kinds of high treason under seven distinct 
branches. 

1. "When a man doth compass or imagine the death of our lord the king, of 
our lady his queen, or of their eldest son and heir." Under this description it 
is held that a queen regnant (such as queen Elizabeth and queen Anne) is within 
the words of the act, being invested with royal power and entitled to the alle- 
giance of her subjects^.;) but the husband of such a queen is not comprised 
within these words, *and therefore no treason can be committed against r * 77 
him. (A) The king here intended is the king in possession, without any *- 
respect to his title ; for it is held that a king de facto and not de jure, or, in other 
words, a usurper that hath got possession of the throne, is a king within the 
meaning of the statute ; as there is a temporary allegiance due to him, for his 
administration of the government and temporary protection of the public ; and, 
therefore, treasons committed against Henry VI. were punished under Edward 
IV., though all the line of Lancaster had been previously declared usurpers by 
act of parliament. But the most rightful heir of the crown, or king de jure and 
not de facto, who hath never had plenary possession of the throne, as was the 
case of the house of York during the three reigns of the line of Lancaster, is 
not a king within this statute against whom treasons may be committed.(J) 
And a very sensible writer on the crown-law carries the point of possession so 
far that he holds(m) that a king out of possession is so far from having any 
right to our allegiance, by any other title which he may set up against the king 
in being, that we are bound by the duty of our allegiance to resist him. A doc- 
trine which he grounds upon the statute 11 Hen. VII. c. 1, which is declaratory 
of the common law, and pronounces all subjects excused from any penalty or 
forfeiture which do assist and obey a king de facto. But, in truth, this seems 
to be confounding all notions of right and wrong; and the consequence would 
be that when Cromwell had murdered the elder Charles, and usurped the power 
(though not the name) of king, the people were bound in duty to hinder the 
son's restoration : and were the king of Poland or Morocco to invade this 
kingdom, and by any means to get possession of the crown, (a term, by the way, 

(0) Britt. c. 22. 1 Hnwk. P. C. 34. vtpott majestatis re**, gladio feriatur, bonis ejus omnibus 

(*) Qui de nect rirorutn illustrittm, qui consiliit et oansis- Jtsco nostro addictis. Cod. 0, 3, 5. 

iorio noitnt inUrmnt^ smatwum etiam (nam et ipti pars (<) Grnrin. Orig. 1, { 34. 

ccrpttrit nmtri sunt) vd cm jus libel postremn, qvi mxlitat (J) I Hal. P. C 101. 

nobixcum, c*/ititr*rit: {radrm enim sneeriUite vtluntatem (*)3In»t.7. 1 Hut P. C 100. 

scelrris, uua fffectum, puniri jura volurrint) ipse quidem. (*) 3 Inst. 7. 1 Hal. P. C ll>4. 

(-)lHawk. P.C.3d. 

1 The provisions of this act are confirmed by the 36 Geo. III. c. 7, which b made per- 
petual by the 57 Geo. III. c. 6. This latter statute renders the law of high treason more 
clear and definite. It provides that if any one within the realm, or without, shall compass 
or intend death, destruction, or any bodily harm tending thereto, maiming or wounding, 
imprisonment or restraint, of his majesty, or to depose him from the style, honour, or 
kindly name of the imperial crown of these realms, or to levy war against him within 
this realm, in order by force or constraint to compel him to change his measures or 
counsels, or in order to put any constraint upon or intimidate both or either house of 
parliament, or to move or stir any foreigner with force to invade this realm, or any of 
his majesty's dominions, and such compassing or intentions shall express by publishing 
any printing or writing, or by any other overt act, being convicted thereof on the oaths 
of two witnesses upon trial, or otherwise, by due course of law, such person shall be 
adjudged a traitor, and suffer death as in cases of high treason. — Chitty. 

370 



Digitized by 



Google 



77 PUftLir WKOXUS [Bona IT 

of \«-rv !• •••»«• ami imli-tim-t ^i^ni ri«-At i<*ii. . t !••- MihjtTt wmil'l U» lioiimt r._r &«• 

ttl|i-t;i.»:" • t • litfht l*>r In- ii.ttur.tl prim r lnila\, ami i\ tin- *amc «lu!_v ••! a'-r 
giam •■ t" ti^ht :i M Mtii-t linn !•• timrrnw Tin* tru« <ii-l iiirtmn mi m» !•» I*- '.hai 
». Hl li>> -tatilli 1 • •1 Il> hi J Mlii- S« - \ ■ ■ 1 1 1 1 1 t|iit-« l«\ tin lut-iili* '-KfMlMifr../ aii\ «»J-Jp- 

J -tU'iii lii n kiii^' /' ;•//', Imt »Jt w« < tin- nlt«'ilii-ii( •• |»ui«i !•! a kin.; f>/jfa 
Wiit-ii. t.nivlnii', a u«ii!|M-r i«» in |»i««i*««iiifi tin* »iil»jfi*t i" r.it a H.* a i/ ami ;nv./ri 
in itlii \ iii^ an*l ^i\ii>i: I - : ti t a— i-turn •■ : (itlii-rH i»«». umlt-r n u-urjuttinn. !••• n-at 
mul'l In- «nii-. it ijh l.iulnl |irihii' h.i'l a riirhl !•» Itaii^ iiim l»»r iiU-tlit-m •■ t" \L* 
|m»ui-i« in l-rihi.'. a- tin* u-ur|N-r w < » 1 1 1 • i '-rrtaiiil\ •■•• I«»r i|i*ohr*ln-ni t- .\*» 
lurilnr. i\m tin* ma— ••! |H-..|iii ;%r«- ihiJh r!« « I ju«l^i-»<»! titli'.nl wln<hit. a.i«a**« 
!»#•»«. •*■.;.. 1 1 i- pruHi r.t if i-\ iiji-m ■•■. tin* law riitii|N-i- m> man to \irhl «»l-«<«li« kk» 
tn that j«rih« •■ u !»«»-*■ ri^lil i- K\ uanl n| |mi*-«-»< »p»ii rvmlvrvil uih • rtam a&4 
•li*|iii(.il'n-. n!l l'r«'\ uli-iii •■ -hall think lit to im«r|M.* t - in hi* la\"ur ami tie* **r 
tin* aiiihi^tioii.* rhillli : ami. lhcrt-l"rc, till lir l* rlitltlt-tl to «Ut h allf^iaiH «• fv 
putt-r^-mii. no tr<-a-»'h ran hi- • nriiiniticil a^am-t hnn I.a-tl\. a kin*; *a l*" ha* 
ri-M^iii <i In- i row it. -m h rt-Mirtialion U'liitf mlnuttt-tl ami ratilinl in |»ariianirt>l. 
ik, in i •■riling ti» Sir Mat tin- m Hah*, im l«»iim*r the nhjtt i of trva*on ■ * • Ami U* 
Minn' na-on hi»l<|- in i a-i 1 a kiln; ahnnatt- tin* ^i«\criiiin'fit. or. \*\ attwm* •ut- 
ViT-iM* **\ tin- riiii-tiiiitpiii. \ irtiiall\ rriitiiiin-t"« tin* authority uhith In- « taiia* 
|iV that \i-r\ i-ii|i**Iitiltn>li ; Mm»\ a- w;h (••riiu*rl\ i »!»-«• rvnl. #, . wht'lt I hr la- 1 «-tf 
uImIh .ithOi i- iiiiri* <»MaHi-hfi ami «l'trrnniii«l h\ tin- |»rom r ju'l^i^. thf ci>t*«e- 
qtirm I- in-! r^unh l<i||it\\*« that tin* thnun- i*< tin n-hy vataiil. ami ki«* m b«> i**t*£rT 
kiiiiT 

Li'C II- lit \t mt what i- a ■ -»Hi/-/.v.»«.; nr ui.-*.;-;.'/!-/ thr i|i-atll ••!" flu* kll-C A' 
TIh-m' aii- *\ m-ii\ im>u- t« rin-. tin- Hunl « '.h. /*!.•.•> m^ihI\ in i; tht* |'iir]iiiM' «»r •!**•• ^i 
4»t* th<- iiimkI nr uiii. ;• ■ aid imt. a- in (Miniumi -|hi« h. tin- larryin^ •mi* tl«-*.«^. 
to i-i!i i t •/ Ami llit-n Inn- an a« i-nlriilal Minki-. u hit h ina\ iimrtjrai\ «o«b^ 
tin- r**»\i r. i^'ii. /'•/ inr •I'uh.utH, uith«*nt anv trail"P'ii- inirhl. i* im tn-B««»ri a« 
va> tin > .it nt Sir \\ alii-r l'\ rn-1. w Im. h\ lin* « miiiiiaml ••! kinrf William i»ala«. 
•"«• 1 ""•htNitin^ at a hart, tin* arrow i;lam-fil u^ain**t a Inf. ami killftl the kit£ 

" * m|, tin- -Jn.j. / liut, a- thi- « ••injia— »iiil: «t iinairiiiiii^ in an a* t c*f t&*- 
liiiml. it <;ihiiitt |mi— ihU tall umhr anv jmln ial i ••^nijcam-t'. imlr-nt it U* drm.*o 
ft r.it4 .| |.\ -• mi*' >i|M n nr «•!■» rt m> t ' Ami \i*t tht- I \ rant hi'iiix -iu« i- rt'n»ntr«i # 
ti»h.i\. • mi utiil a -iihjii t harii\ |.ir ♦lnainin^ that In* ha«l kilh-*! inru. wh«b 
ua- !.• .-i "I -nllii ■• hi i'i'f-1 that In- hail tlmu^ht tht-rt-nl in In- « a kilt a* h«^r»» 
lint -u>ii ;- \i"\ tin ti t j 1 1 >• r ••! tin* l!n^li-li law; iin*i tht-ri-turt' ill tin* ami tb» 

thr»i h> \i ^| - «•! ti a i.t-*ii it I* in ■ i--» ar\ that ihi-rr u|*|h ar an oii-n i-r r»< 

tut "* .i iifH luii aii'l • \|-ii« it natiirt-. (•• i nii\ n r tin- trait «»r iim-n Thf •tatutr 
f.\|il« ---\ l.ijuili- lli.it tin- .it • .i-i-'l ■' hr th« ■!■•■■■! ll|">ll Mlltii Iflil |ipHi| attaittrC 
t»|" •n-iii- ><|m it ;u t l-v im n ft in- ttu i, t nii'litmii "" Tliii**. tii jTi»vi'lr tit a]-»tk* .-f 
niiMin.i..!. >ii t>ir tin |. ui !»••-•• ••! kiilitii: tin* kiiii!. i«» lu-hl t«» U- a |»al|-aUr ^\rt\ 

ai-t i*l tna-'ii in iiiiau'itntiLr hi- ilt-ath t T n-|nn* t*» itii|irifMiit thtr kihj: 1} 

lon-t . an I iu< i\ t- tf\i.ini- it h\ a--tiiihtin j < > >in|<:i ti % . i- nu ov«*rt act n|" o*iu|*a^*- 

i« • ii. ■ ■ 4 i i in r r. i : 

i« II. * . : 1. ■ S lwt « 

■» l-i . » '"i ■ I - ~ It. t ••», • I1«t*f>h. ■■ Ml. 

f4 »ji« i-. » -ii •(-•' ' i> ! i- i ■ m ••,■*»::» • i Imc II 

|.-t..! • ■ i • 

1 In t J . . oi •• .<! tl,.» r. „■.. :h«. iln> '.niiiviifnt < h.ir >:«•<- 1 \\ tA i th«»y *ti«l lrmitortr«it4f c%«» 
]•*-» >i.-l . i.-:iii- th> «i. .i!h.-: tin- km M * Ami tin- t-ikititf i* Hr Iritrt ^^ Hrl. ii-aj 
citlnr- - .. it ■ \ ■ f t i- ! •■: • •ii»| -i«».i»; \i.«l tin |-r»- n w Im w.u» •U|<|aM*^l U» hai«> fltr« 
tin- ! -• < ■« t- • ->n\ -:• i -n 't.> ".niii- ifi'i;* tun ni 1 r tin* t •nii|tA*Ainf m e**f+b***t at 

t ti' 1 .- i !hi ■ i»-i! .i !• i- ll>< im Hi- lii.fii' U ' :•• i ?)«<* Uittr ihr itltrDtMOh* tvf tk« 

ln'^rr \: i .?, . \ . . \ i. i 'in- ! ' • ■: ti.s- «| ••• :• - "J f r» .i-.n ami imli*«*«i U* l^t «»t.< wat. 
nr .*-i ■ i ■ j t<> (!•• k.ii.' - « r.< ,. • -. .iii >-\trt .** : ii.**-: I •■ -iiii>*«-l «u«i | in •♦•*•!. |'.< \&m 
tiVii: •» ' ■ ti.i ii.tr.« : «... j, !•.•■ |:.--inr n,u»f .t| |!\ hi* ilffrnci*. Hul ;l a* tv.4 
His .-- !!.■ «|. !i ■' lh. • ■■ i- •■■ •- .i.l* vi- i- 1 I • \n- h'Hi-n •h'uhi !«• art U+tL t&« 

rutin n : '. « !:• v- r r> .,u.n- i '.'<•• > \ i> iin--. ii>>: <i :ii tli. -i.tiutf of kin^ William n- t a^» 
it. Is •• - i:! ;• M ih it !..•■•!.!:.:•■ !■•■ r.'liii i-i :■ a k «*..iui.i.' i^rtAiut>. •*» ta^t lu «l» 
frfiilui.t i...n i. .ijj i... -1 •■: :j.i n.tiurf ■•! .1 .n.<i j n j^»n-.l t.« |r:*r au aii*«vr to at Foav 
194. — t'likitTiJtv 
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Chap. 6.] PUBLIC WRONGS. 79 

ing the king's death ;(ti) for all force used to the person of the king in its con* 
sequence may tend to his death, and is a strong presumption of something worse 
intended than the present force, by such as have so far thrown off their bounden 
duty to their sovereign ; it being an old observation, that there is generally but 
a short interval between the prisons and the graves of princes. There is no 
question, also, but that taking any measures to render such treasonable purposes 
effectual, as assembling and consulting on the means to kill the king, is a suffi- 
cient overt act of high treason.^)* 

How far mere words, spoken by an individual, and not relative to any treason- 
able act or design then in agitation, shall amount to treason, has been formerly 
matter of doubt. We have two instances in the reign of Edward the Fourth 



*of persons executed for treasonable words : the one a citizen of London, 



[*80 



who said he would make his son heir of the crown, being the sign of the 
house in which he lived ; the other a gentleman, whose favourite buck the king 
killed in hunting, whereupon he wished it, horns and all, in the king's belly. 4 
These were esteemed hard cases; and the chief justice Markham rather chose 
to leave his place than assent to the latter judgment.(x) But now it seems 
clearly to be agreed that, by the common law and the statute of Edward III., 
words spoken amount to only a high misdemeanour, and no treason. For they 
may be spoken in heat, without any intention, or be mistaken, perverted, or 
mis-remembered by the hearers; their meaning depends always on their con- 
nection with other words and things; they may signify differently, even accord- 
ing to the tone of voice with which they are delivered; and sometimes silence 
itself is more expressive than any discourse. As, therefore, there can be nothing 
more equivocal and ambiguous than words, it would indeed be unreasonable to 
make them amount to high treason. And accordingly, in 4 Car. I., on a refer- 
ee 1 Hal. P. C 109. (■) 1 Hal. P. C 116. 
(•; 1 Hawk. P. C 38. 1 Hal. P. C. 119. 

8 This subject is so ably explained by Mr. Justice Foster in his first discourse on high 
treason that it may be useful to annex here two of his sections: — "In the case of the 
king the statute of treasons hath, with great propriety, retained the rule voluntas pro facto. 
The principle upon which this is founded is too obvious to need much enlargement. 
The king is considered as the head of the body-politic, and the members of that body 
are considered as united and kept together by a political union with him and with each 
other. His life cannot, in the ordinary course of things, be taken away by treasonable 
practices without involving a whole nation in blood and confusion ; consequently every 
stroke levelled at his person is, in the ordinary course of things, levelled at the publie 
tranquillity. The law, therefore, tendereth the safety of the king with an anxious con- 
cern, and, if I may use the expression, with a concern bordering upon jealousy. It con- 
sidereth the wicked imaginations of the heart in the same degree of guilt as if carried 
into actual execution from the moment measures appear to have been taken to render 
them effectual ; and therefore, if conspirators meet and consult how to kill the king, 
though they do not then fall upon any scheme for that purpose, this is an overt act of 
compassing his death : and so are all means made use of, be it advice, persuasion, or com- 
mand, to incite or encourage others to commit the fact or join in the attempt ; and every 
person who but assenteth to any overtures for that purpose will be involved in the same 
guilt. 

44 The care the law hath taken for the personal safety of the king is not confined to 
actions or attempts of the more flagitious kind, to assassination or poison, or other 
attempts directly and immediately aiming at his life. It is extended to every thin* 
wilfully and deliberately done or attempted whereby his life may be endangered; and 
therefore the entering into measures for deposing or imprisoning him, or to get his 
person into the power of the conspirators, these offences are overt acts of treason within 
this branch of the statute; for experience has shown that between the prisons and the 
graves of princes the distance is very small." Fost. 194. 

This was the species of treason with which the state-prisoners were charged who were 
tried in 1794: and the question, as stated by the court for the jury to try, was, Whether 
their measures had been entered into with an intent to subvert the monarchy and to 
depose the king? See Hardy's Trial. — Chitty. 

* There was even a refinement and degree of subtlety in the cruelty of that case, for he 
wished it, horns and all, in the belly of him who counselled the king to kill it; and, as 
the king killed it of his own accord, or was his own counsellor, it was held to be a trea- 
sonable wish against the king himself. I Hal. P. C. 115. — Christian. 
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rnee to :i'I lln' |ii«l^i-- i-iiiii-iThiii^ •■•me \i-ry »ipm hhi* word* »pk--n ly •*# 
I'yiir. tl..\ nrl.tii't I • tin- kin.: "that though t !•■• wo|-.W wire »• *!«*.•! a« 
Ihifjhl In. yet tin \ miii' im in -:i«"ii. ii.r, uiih •»•» .t In- i<\ ••mn- |»arn« uLr -ijt^tr, 

1H) Wul»N Will In- lna^'ii , v ||" Mm- Hunh In- «. I 'I'.mii Mi Ur.tili^ Jt 4^'Ur« 

IIU»rr «Ji -lilfl'lMtr lliti lit mil . .Hid il ha* In-eii In M ti..it Willing |i Ah «»\«rf At I "f 

tri'U'MMi , l»ir fi»ri'*irt *jst *i*j*t*. Hui « \«n in tht* ram- tin- haie h»M« an Lot lh« 
Uvu««*fi. 1'iit tin* di-liherutf art ni writing liitiii And -in h writing. tli««ti^!i ob- 
puhh-*h«'i. ha*, in •*«iiii < arbitrary ni^'ii*. i i'ii\ n t«-«| it* uutli'ir «»l (n^ ••• . |«ar- 
tieuhuly in tli«* t a««-i • •! one iVai limn, a * U-rcy man. h»r trea*onahle jMfM-M^e* *n 
A mtiim'Ii iH-n-r |»ri-ai hi-d.iJ- and of Algernon Sy «lne\. I«»r «iiiu' paper* l«»ur.J ia 
liift <!«■*, r. w liu-li, i*:4*i liny Intii plainly rvlutiw in any pn*\ :oii« t'lmmi «i»^*^a 
of ili-l li i « 'it i nix «>r murdering the km^, mi^lit douhlle** ha\e Urn pn«|-eriy rra*i 
•*l 1 '" ,,v 'deme a » ••\«-rt *a«lft o| tliat trea*oii whiih wa* »|wi lally Unl in th*a 
•* iii*li<-l iiM-iit.i <i t Hui U'tiij; merely ftpeeulativi-. uilln.ut any int* iitn»n •© 
far a* ap|»earedi •»!' making any ptiMn- u*e <»| tin hi. ihe mhi\hIih^ ihe author* 
of trea*mi ii|hi|i nut li an inniillii tent 1- ■initial i«»ii La* he»-n uni\i-r«vally di*appn>Tc*J 
]'t*a<-lniiii hui therefore pardoned; ami t li<*tii;li Sy <in« y . indefd. «a« • %•■« ut«»l. 
Yet it uaft t" tin* ^I'liiTal di*>onteiit ni' tlir nation, and hi* attainder wa» allrr- 
wanli r«\rn«»il \*\ parliament There wan then imi manner o| ilouht hut thai 
tilt 1 |iul'licati«»ti ii|mi< h a tn-a-Minal'li- writing wa* a •*titli«-i«-iit overt art of trva*--A 
At tin* i ••iiiimni law; 'o though nl' Lit i* even that ha* heeii quentioin-d. 

2. Tin- jmiiuhI ft|H-i ie* n| trea*o|i i*. "it' a man do \mlate tin* kin£*> «<*nipatie*fi. 
or the kiiitf* elde*l daughter uiiiiiarrn*«l a *»r tin* uifc-ul tin* kin^'n cli]«-ftt m.h ai.J 
heir." Ily ili«' kin^'** « «»in|»aiu«>n i- ni« a anl hi-* win*; ami \*\ \i*»lali«»n i*» un4rr- 
at«MN| i-arnal kii«iwlnl^c, a** well withiMit tunc a- with it: ami thi« i*» In^h trvaiw'tt 
in Uith |»atiif-», it' Uith U* < diiMiitin^. a-* n**\uv *>\ the wivi'*" 1 ' lh-nry I hi* raichta 
b\ fatal r\|M-ri« a m-<* rvim-nl Tin* filain mit-nti'iii «»l" thi» law i« !•» |fuanl ll.e 
|i]innI r*i\ a I I nun any ftii«*|m i**u <»l ha^tanfy. whrrrhy flu* •*ur«'rf»»i«in In thr « P»*«n 
mi^lit !••• ri'inlrriNl iluhimi- : ami. thtnh»n-, wh«ti thin rt-aMin rt-aftt* the Law 
<t»a*f* with it ; fur to violate a i|tnt*ii <>r prim-fft-* ih>wa^«'r it* Im-M t» Ih* ho tr*a- 
aun.c' * in likr man m- r aft, !»y the N'lnlal law, it «a> a tVlmiy. and attt'H«lnl with 
A forN'ilun' i it' tin- lief, il' tin* vaiwal vitiulnl the wiu* «»r daughter «»f hn* U*rt^J 
but imt ■»•' if he only vitiated hin widnw **\ 

:i Tln< thinl mnik'h of trra^ni i->. "if a man d<» levy war ai;ain«t i»ur Uini tL# 
king, in hi** ivami " Ami thin may he dnin* hy taking arm*i. not only tu 4e- 
thmm* tin* kin^f, hut umh-r pn-ti'iMi' to re|i»rni reliin«m or the law-*, or !•» nrtDorv 
evil ('i*iiii*«llop* t or other i*rie\am •••». whether real or |»relemlef| \f ' F«»r tk« 
•8'M ' IW l ' ,HM| llnt ' | »« ,, ^»er ean it. i le rm it "any private man. or m*i of men. tu 

* J inlerfert* Ion ihly in matter* o| nuch ln^h mi|n»rtaiiee t i*n|iei'iaoy aa il baa 

9 IV. I*f 1^ • S ItMt t. 

• I fl • /.— Il.ll 

• i .w i!»« • it .i • .: 

• i ii«j I- r n» i iu-ik r r an. .■' i H.-» r r ir 

'Tin* •ul-ieet i. full-. an«l n)-l\ •!>. -ii«-m-*| \>\ Mr. .1. K.-t.r. win i maintAtn* tl.*t w-^c-k 

Sh>tlf i.tiiiint .UIK'Mh! f<> all !•%• rt ne I •>* tft-n-tl lilt ll tin > Atr* i*tt«-|l«hi| i>r f-»il •■•"i V« 
A e«ili*>uit.it;i'ii. ItptMik'. «T aii\ ;•< I. fln-li lln'\ Will U- • > ;•!• Iir«' nf a o>iiff-*«:i4i t^f tK« 
int«lit •■! -u« h i ••n»ult.»:i< it. iiii-t-t.fi^. i«r ait . alel In* onii lu«h-« tliAl "l.-«*r w.»ni«. u^ 4 
reUti\«- t<> ].m t*. uri* at i h>- w.'i-i m> iiinr»* than lar« a imlieatinnr) of the maii^nitv <4 tL« 
lirari K-»»t L i » r J. if »• ..- ■'iiftfTiiv 

9 lUil tin- m-laii. •■• a|>«-i :li-«l .n th>- •tatiitr •!■• n>>t prove murh rvmttittrner ID thr a| |-l-- 
catH'ii ••! !?•■• r.-.i-"ti . t'-r th« r»- i« ti<i |.rntei iimi isirn-n t«« tin* wi\i-» of Ui«* ytnitifrr •**• •/ 
the kinj. ti.<> i^ii tin .r i«m« imi't tiiln-rit the <r<>wii Uf..n. the i«*n» of the king's rl.iraC 
tlmiiK'^-' ■ o.-l !.• r • h.i-!:?> i* "i.i> uai-'UI-n- 1- J.-r*- tuarn^e. «hikt hrr cUii«inra "ic-aU 
In* eh Jkt\\ .!:•.:. (:iu:iti 

|U t..r. !;..- .''» I>iw III it n.fc« ln-li| !■• I-* hiirh treason not only to violate tk» wifr aa>4 
dautrli'' i»i-! ill*- kitijl. I ul al-' the nur«»« nf hm rhihlren. .Vj ierv« ir ii^r n/ns. BrUt. 
r. ft • H« TMN 

: bf i M «i.-tif]<l •!••! Ure-I. ii|-« -ii the ir.al of l.»nl fieor^e <ior«km. that itwaa tkarataaatt- 
niou* • } ii -n "f thi'tvitirl tlmt «n Attempt, hy iiitniu«Uti<>n And TtolrcKv. U* flbrra ta« 
r«*|M*al ••: a i-*w nm i le\}in^ wat A^a.ii-i the king, and Ui^b treason. lAMg. 4T0L— 
I'aaitTMN 
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Chap. 6.] PUBLIC WRONGS. 82 

established a sufficient power for these purposes in the high court of parliament; 
neither does the constitution justify any private or particular resistance for pri- 
vate or particular grievances, though in cases of national oppression the nation 
has very justifiably risen as one man to vindicate the original contract subsist- 
ing between the king and his people. To resist the king's forces by defending 
a castle against them, is a levying of war; and so is an insurrection with an 
avowed design to pull down all enclosures, all brothels, and the like : the univer- 
sality of the design making it a rebellion against the state, an usurpation of the 
powers of government, and an insolent invasion of the king's authority.(^r) But 
a tumult, with a view to pull down a particular house, or lay open a particular 
enclosure, amounts at most to a riot, this being no general defiance of publio 
government. So, if two subjects quarrel, and levy war against each other, (in 
that spirit of private war which prevailed all over Europe(A) in the early feoaal 
times,) it is only a great riot and contempt, and no treason. Thus it happened 
between the earls of Hereford and Gloster, in 20 Edw. I., who raised each a 
little army, and committed outrages upon each other's lands, burning houses, 
attended with the loss of many lives : yet this was held to be no high treason, 
but only a great misdemeanour.(i) A bare conspiracy to levy war does not 
amount to this species of treason ; but (if particularly pointed at the person of 
the king, or his government) it falls within the first, of compassing or imagin- 
ing the king's death. (k) 

4. " If a man be adherent to the king's enemies in his realm, giving to them 
aid and comfort in the realm or elsewhere," he is also declared guilty of high 
treason. This must likewise be proved by some overt act, as by giving them 
intelligence, 8 by sending them provisions, by selling them arms, by treache- 
rously surrendering a fortress, or the *like.(Z) By enemies are here r*fia 
understood the subjects of foreign powers with whom we are at open •■ 
war. As to foreign pirates or robbers, who may happen to invade our coasts 
without any open hostilities between their nation and our own, and without 
any commission from any prince or state at enmity with the crown of Great 
Britain, the giving them any assistance is also clearly treason, either in the 
light of adhering to the public enemies of the king and kingdom,(m) or else in 
that of levying war against his majesty. And, most indisputably, the same acts 
of adherence or aid which (when applied to foreign enemies) will constitute 
treason under this branch of the statute will (when afforded to our own fellow- 
subjects in actual rebellion at home) amount to high treason under the descrip- 
tion of levying war against the king.(n) But to relieve a rebel fled out of the 
kingdom is no treason; for the statute is taken strictly, and a rebel is not an 
enemy; an enemy being always the subject of some foreign prince, and one who 
owes no allegiance to the crown of England. (o) And if a person be under 
circumstances of actual force and constraint, through a well-grounded appre- 
hension of injury to his life or person, this fear or compulsion will excuse his 
even joining with either rebels or enemies in the kingdom, provided he leaves 
them whenever he hath a safe opportunity. (j?) f 

(*) 1 Hal. P. C. 182. (•) Forter, 219. 

(*) Robertson, Ch. V. I. 46, 286. (•) IbW. 216. 

(<) 1 Hal. P. C. 136. (•) 1 Hawk. P. C. 88. 

(*) 3 Inst. 9. Foster, 211, 213. (?) Footer, 216. 
(<) 3 Inst. 10. 

8 Sending intelligence to the enemy of the destinations and designs of this kingdom, in 
order to assist them in their operations against us or in defence of themselves, is high 
treason, although such correspondence should be intercepted. Dr. Hensey's case, 1 Burr. 
GT>0. The same doctrine was held by lord Kenyon and the court in the case of William 
Stone, who was tried at the bar of the court of King's Bench in Hilary Term, 1796. In 
that ease it was held that sending a paper to the enemy, though it was afterwards inter 
cepted, containing advice not to invade this country, if sent with the intention of assist- 
ing their councils in their conduct and in the prosecution of the war, was high treason. 
6 T. R. 527.— Christian. 

* "Treason against the United States shall consist only in levying war against them, or 
in adhering to their enemies, giving them aid and comfort. No person shall be ooa- 
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6. •• If n innn r«»iii»trrfriM tin* kitiij'* gtvnt or privy M-al." tliia i« alW* hiffe 
Uvnaoti lint il » mini t.iki a wax U-.irititf U««* nnprr— iinn ••!' the jjri-at •**-»! .'5 
from <*n«' |»uli*iif. :iii«I ri\«-« it t*» utinthcr. linn i«* In M t*» U* utily bii aim*** »»t th*» 

*irlf*)l -it fna*<*n mil n tli*« t*-*tiin"ti\ of tw/n Miiri******-* In tlir «mip otcrt »rt'r**r. 

Coli1»**«i"ii in .•■,•« n i-itiirt." « ■«•■■•! I". S art. in. *». -I. |>i I. 

Il nut |fi*"ii .ir |--i*n» nwiii^ .ill» >r».uin' t«» th.- i'itift««l **tat*"« **f Amrn*-a «liall ** • w 
war »»Miii«t lli* hi. ■ r -hill ,1'lln ri- !«• th**.r «'Iniiii«-, y:t.ii|? Unlit art an*l o-inf -rt ■ ::*. £ 
the* I'tnii'i Mat*-* >*r ■ !••■!» Ii.r*'. ami -I. ill In* i *»n\ i- ti-| nn • ••iif**N*:i*n in ••|-*rii ntirt t 
on th** t* •tihm-ih "I t»%-« w iiii* •••■« t<i tli-- Mtnr •■\t-rf .i< ( «f tr*'a*»"ii wht*rr*»f hr if :L-* 
•hall ■i.iinl ii'. i' ti'-l. «ui h |..-r-*»fi *-r p*-r->>ii* "hall I— -•- 1 f H'l jr*-«l £irlt\ of tr*-a*«-n ar»-?.*t 
th* I'lnsl •Mat*-*, mul *h.til -uilt-r ili«.i!li A>i April "J". 17-». • 1. 1 Si<*r> '• I -aw -^ 

Ilimt \>r lla«;.ti«Hi* m.i\ (>•• tln> rriiiH* ••! •••n-pu injr !•• -ul.\.-rt t<\ t« nr tlir fi>i*rMb»*r.t 

of tht in r t \ »iii It • «'ii*pir.i«'\ i- !•• »i ir«*a*>iti. T** * • *ii*p.r*- t>* |--ii Mar »n<i a<li*aiii ?■» 

I«»vy war. .in- •li*iiii«t ••!!« in •■». 1'ln' lir«t iiim*i I*- )>r**n«;ii: ,iito..*-«n a. li-m l-t th*- mnu 
Map* n( in. it |..r 4 piir|-'«i* tr*M"**«n «l-l«- in :!■• II. *»r tin* U< t •>! l*-\> n^r war « ai.it**t La a « 
l*t»n • •'iiinutti-*! II w.u In* .•• (u.iIU |i*i !■■•!. -i| a .it :*. it a l--i\ ••! !ii«ii U* a. tu*.Ii **—r-^ 

lilnl |i>r tli** | wr ■-»•«• n! «•!!•• fun: hi t'»i« •■ .i tr.M-'ii.iM.- | nrj - all fl.***** «}.«• |--- ' f^ 

any |-*rt. ht»w*i*-i minut**. ••: ti*<w**n*r r*-iiMtf In mi th*- •.•■n** ••( a. ii'ti. at.*, wh-* a.-* 
actual 1> |t*ak!u«"l in tli** t*. t **iiiTnl i-i*n»pir»« }. ur** t<> > •• i i.titmhr*-*! an tr»iti>r* Ikil th»y»* 
must !»»■ nn a«'tu»l ."»—«ni)'liii»r «■! im-ii l«>r tli*' tn-a*«»iiJtl.U* puq***^* !•• r* 4 *ii«titul« a a !•-» v*»< 
of «var. Kr f-irtr IUi||iuaii. 4 ('rmn h. I'Jii. I'mifl >l*4t.-** it. l*urr t ibul. <4>«V. Vmpl* •« 
Lym-li. 1 .l«'li ii* *«*•: 

I^*v\iti^ war m f.n f wli^r** tli** war i* I.\i*-*i .lin'tlv «^a:ti*t tht* |r>iTf*rnmrnt »:■*& 
in tout tn i>\i*rtlir*»w it . *'m. ' . w|i*-r«-:( i« l*\i*-*| »..r tin- pur i -»M*iif pr«»lu- ,i»< « h*A£~-« 
of a pul-lir .nii| £* nt-rnl n itur*' I > an ..riui-l l>>nf K"«»l«r. 'J 11 If a 1-»U «-f m*n *-» r- 

ftpirr uii<l tnitlit.it** ah in«urrii'Mi*ii t*« r. «i«t «»r . »|.j- .-•■ tl \*i-iit *>n "f ani •iAtut»r nf ti*» 

Unilt^i St.it**-* by fi»r»*». th* a > .»r*» miU truilty nf a lutrli nii**lf!in'aii»*ur ; liit if th«-r |>nw««i 
to ram »tirh an inti'iiticn mt<» t-x»-«iiti>*ii \-\ l<'r<-«*. tli**v an* then iruillv i«f trvwi* ty 
lerwti*: »ar. I'nil«-«1 Mat*-** u. Mit.-li*-!!. J hall. .:!•*. !•• marvh in anna with a far*** 
niar»lialli'«l aiitl Arru\*-*l. «-■ •iiitii;! t m*; ;i« 1- nf >i»i.-m*- an<i •l«^a«tatit>n. in«»ni»rr tnn«^ t 
tht* r«'Mf*n.tti->ii «»f a julln' •■!!•• *-r .m>i iI»*t*-'\ r* n !• r iiit*tl«*«-ti\f an a«-t ««t t i *&£?*«*. j 
hitfh tr*.i«M-li. Il.nl. Mi.t^l St.i!*-« ■. • Vi^.il*. 'J Kill J^. . l-ut an lii»urr*vlMn b»«mc 
|*li»h »«'iiH' ;-n.iv nr |*ar1i<-ul.tr puri-— *. a* in *l*-li*.«'r "in* «>r lin»r*' |*artiruUr prr«on.« <«l 
of pn**«ii. ti» i*t»in|N»I :i |mrtii-ul.tr nlfii-fr t«« r*-»urn. t« r*-*i*t i»r frat|»* \h+ m**ntM*>lav« \-j 
■niiitfirlini; i:-****!*. i« n«»i trra«M«n. I'mti*! St.it*** •■ ll.inwav. -Wall Jr. 1*M 

Tlir miii*' prnit-ipli* i« t-i li«* applit**! in i-<>n*trtiiti^ thf phra*«* jr*m*;l ik* c+*mi» " rv 
I a mf. i .Vi'm a* i« a>l*ipt«^l in 111*' itit«-rpr*-t.ili*>li «*t th** phrAM* '". i v •*.; •r*tr. |W4h ■»**• 
taken Ir.iiu tlir viim- Ktik'ii-h »ta!utr; aii>l tht* ruh* Ia:*i •!••« ti 1»> Mar»liail. « * J., in Bur? ■ 
cim*, tli it th** •••i.iiii>>ii \aw <htiii:f;<»n* mr* t*» In* «**iii-i>l*«r«*«l a»» auth«<ritatiTr. k«mn 
•*t|ui , .!% it v.:li«*r I'u-l-r th* Kn^I.-h -t.iiut**. *-v*-r> .»-- •tau-r }i«*Mt*i| \.\ i ntart t 

tin* «■!■■ "... I tin* i: -•* --•■in.- ii! hi. .• r wi.i. h In* 1-v*-. \ii.I*-*i ^in-n from iw«l).fr«D>|»; 

appn Ii. •.<• 'ii ••! : 9t ii ii**— i. !*•• ■■•- ■■!• -ti •-.%«• <»l .-% r«-fu«.il i« hijfh Uva*«^n w<thm Ihia l*twa>-'« 
of tin* ••..tii'i* I Ii*-t* 1 :•■ .! < .!.i. ii» i>t tin* I'aitr*! s tatt** »*i.n puhlir rist*tDi«*» in ar«a <4 
hiwtilm ,%j i.ii«t tl,;* . ■■ .n::\ • • *. ■ n .»»• i.n*t ii* a.lu*. <«r »l*l:»er up it« c*»atl**». f-*rta. * 
»1iI|m . • M.ir |.* it- iii.Ti. •* tiir-iijli r r « ... h*r> **r :n • •>riil>iiMt:nn with thriu. or /»nn li.* 
rm-ii.i * ! r- «■*. .*.: it -ujli im a* !• ••: h**-:.nr\ I** i ":i.:n.tt«i I* ll.»tn. nr rai*^ tr*f*a*r 
tin* « in : .\ . <>r -i.| i '.* :!.••:. < -.!i i.. !.* \ ai::.* -r :i:t* .1 «■•!•«■. *!ll."Utfh *u- h is* r.»- 
intfl. ■»« »i. . .*•• I* :i r. ■ .j*.. 1 .1: I tl \- r n 1- ii t!.- •■. .u. 1 ■!• i.**-r:f.rf up |>r.«>.r. *-•>*• *• . 
i|i**«r:*'r* !■■ !h* • • *-!i.i 1 • ■.•*•■! i<l:.* r.i j r.i tl . * 1 *■•::■* • ■•* th*- T*n:!r-| Mat*** **!• " : 
thfiu .1. i •!:■! . ■«ti. , .*!t W :.af n'- \:i.*r «::i:i !-.« ••••. I'ii:li**l Mat*** •« H.^l^--- . 
I'ali »: K- -p • M «'.»:* \ :' 1 »7 

\\ Ii ah :!i>l:> !!«.* ;.t ■ r ':• *■ >n .t. ali*T.n,r t" th** • T.ffn* fhlfj?!**! t h* «irf*r.- ia? \ 

with j ■ n»" tr..:n tii** 1: : .-:. *-i 1 1 ir ii !•- !-.*■ "*t.»!* - ! I •» '. i»*r**. with infant t.* j*r»» .•*> 
pn-\ . -i « *> r !i..- * ,.. 1 i:- :.. .' »a* !.- . 1 ! . »! tii - i.-l 1. ' .lri.-'i.n: t«» tr*^a**>^ci. a« '.* • 
•■•ili-li. ! T*- , **l sis :» !■ ■ " - ■» -f ' I •'■ -1* •' ■■ > ■ .rl.w* It w.-uM t* . li-r*» .w 

if a |- ••■■11 li«*l • irr >"i |*«»;- ■■• '.- « it i* tii- • i.< n \ « :Vi -ntrt-t t*> Miy jJt hiam. th- *x.. 
that .!.-* lit: n •?. :i! I 1 •■ i* •• r.-i !? ::., .nf* 1 ? ti ■■: • * -i-f n lant ha-1 l**-r« !.i ; - - 
cur*- 1 ■•• 1 .* ««n* t »r :? • .■.•■.! » * m. * r.;«!ili I. ■•■. ri !.■-• !,t.*- aca:ir*»t lh*» r:l.ar«* ■ 
tht* Ti '..i Mat."* h * j • -j-* « i.j • ■» i- i* :!.*■ • . ■■•.■i.M !.a«f l*fn an »>*t-i- t».-t 
a*il.« * * .* t.* th*- fii*- , ri ti.. r a* t w** * 1...1. t:*-*1 Hj** tb.lrd f*tai**» *» 

rn-'? Wj»-h ii K* 1 . « 

l*-i! ** •■■ t* th- •■■! r. ■ . i :•» - • »i • , l ".- ?.i irt ■• 1 th*» .M(iff**ti pmtir t >^. n*» TW1« 
«-flt«*r 1 '■ -»ts 1. ■•. *■■.!•■■• •■■ ■• 1. '\ .» :■. % 1 :;■...■•■•■*■• :i Mt.l**T f». Kr*.4uf^«i • l%a. . 
P • It ii ■ ...■ . - •. * r - •„■.*.- 1 . ■, that *m«1»* atiirk |4f*r t ». »• 

a*r* ■•■••■* ' " ':•■■»■ 1 .* ■ « ■ • ■■ » ■■ ■ ■ l 1- •r*»ia. n*«* «nm »f t:« 

tuai>*rit\ I..U-& »■* ■ !•• .u*.it- .«• t*> in* **i 1' *b •: a :i« n i> "irtn , but all ttet 
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Beal, and not a counterfeiting of it ; as was the case of a certain chaplain who 
in such manner framed a dispensation for non-residence. But the knavish 
artifice of a lawyer much exceeded this of the divine. One of the clerks in 
chancery glued together two pieces of parchment, on*the uppermost of which 
he wrote a patent, to which he regularly obtained the great seal, the labol going 
through both the skins. He *then dissolved the cement, and taking off r*oA 
the written patent, on the blank skin wrote a fresh patent of a different L 
import from the former, and published it as true. This was held no counter- 
feiting of the great seal, but only a great misprision; and Sir Edward Coke(;) 
mentions it with some indignation that the party was living at that day. 

6. The sixth species of treason under this statute is, " if a man counterfeit 
the king's money, and if a man bring false money into the realm counterfeit to 
the money of England, knowing the money to be false, to merchandise and 
make payment withal." As to the first branch, counterfeiting the king's 
money ; this is treason, whether the false money be uttered in payment or not. 
Also, if the king's own minters alter the standard or alloy established by law, 
it is treason. But gold and silver money only are held to be within the sta- 
tute. (r) 10 With regard likewise to the second branch, importing foreign coun- 
terfeit money in order to utter it here ; it is held that uttering it, without 
importing it, is not within the statute. (s) But of this we shall presently 
say more. 

7. The last species of treason ascertained by the statute is, " if a man slay 
the chancellor, treasurer, or the king's justices of the one bench or the other, 
justices in eyre, or justices of assize, and all other justices assigned to hear and 
determine, being in their places doing their offices." These high magistrates, 
as they represent the king's majesty during the execution of their offices, are 
therefore for the time equally regarded by the law. But this statute extends 
only to the actual killing of them, and not wounding or a bare attempt to kill 
them. It extends also only to the officers therein specified ; and therefore the 
barons of exchequer, as such, are not within the protection of this act :(t} but 
the lord keeper or commissioners of the great seal now seem to be within it, 
by virtue of the statutes 5 Eliz. c. 18, and 1 W. and M. c. 21." 

(f ) 3 Inst 16. f) 1 Hawk. P. C. 42. (•) Ibid. 43. (•) 1 Hal. P. C SSI. 

that the minority have, individually, an unrestrainable right to remove with their pro- 
perty into another country ; that a reasonable time for that purpose ought to be allowed; 
and, in short, that none are subjects of the adopted government who have not freely 
assented to it. Resp. vs. Chapman, 1 Dall. 58. See Mcflvain vs. Coxe's Lessee, 2 Cranch, 
279. 4 ibid. 209. Inglis vs. The Trustees of the Sailor's Snug Harbour, 3 Peters, 99.— 
Sharswood. 

10 The moneys charged to be counterfeited must resemble the true and lawful coin ; 
but this resemblance is a mere matter of fact, of which the jury are to judge upon the 
evidence before them, — the rule being that the resemblance need not be perfect, but 
such as may in circulation ordinarily impose upon the world. Thus, a counterfeiting 
with some little variation in the inscription, effigies, or arms, done probably with intent 
to evade the law, is yet within it ; and so is the counterfeiting a different metal, if in 
appearance it be made to resemble the true coin. Hawk. b. 1, c. 17, 8. 81. 1 Russ. 80. 
1 Hale, 178, 184, 211, 215. 1 East, P. C. 163. Round blanks, without any impression, 
are sufficient, if they resemble the coin in circulation. 1 Leach, 285; and see 1 East, P. 
C. 104. But where the impression of money was stamped on an irregular piece of metal 
f not rounded, without finishing it, so as not to be in a state to pass current, the otfenee 
was holdon to be incomplete, although the prisoner had actually attempted to pass it in 
that condition. 2 Bla. Rep. 632; and see 1 Leach, 135. 

In treason, as we have before seen, all concerned are in general principals, (1 Hale, 
233 :) but it has been doubted whether receivers of coiners are guilty of more than mis- 
prision of treason, (1 East, P. C. 94, Ac.;) and on this doubt a convict was pardoned, 
(Dyer, 296, a. :) but it seems they are traitors, (1 East, P. C. 95,) except where accessories 
before : and principals in the second degree are expressly included in the terms of the 
act which creates the treason, when the construction has been in general lenient, accord- 
ing to the maxim expressum facit cesser* taciturn. 1 East, P. C. 96. A party who agrees 
before the fact to receive and vend counterfeit coin is a principal traitor. 1 Hale, 214.— 
Chittv. 

11 By the statute 7 Anne, c. 21, it is made high treason to slay any of the lords of ses- 
Vol. IL— 25 *85 
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^. . •Tim* ran- ful wa* tin* Ir^i-lntun*. in the n'i^n of Kdward the Third. 

'*-* tu -p« i-ify and rvdure to u n-rtainly the va&>iif notion* of treason ft.*t 
had forim rl\ pn-vailrd in «>ur court* Hut tin* a< l d»M a * nut Mop li«-n-. hat !?«*** 
mi. " 1U • aiiT ntliiT III** iMwi nt tiru*»"ii may hap|M n m turn* to mine. «Uh 
cannot !••• tli«»iiir|i( nl imr dci-lared at prenenl. it i* ueeordnl, that il any other 
raii*c «ii|i|mi-<m1 tu I*- tivamui. which i- n«'I iiInivi* «|n*i itii-il. ilnth 1ia|i|h«ii |j«'f*>rv 
any ju.l^i-. tin* jud^e f hull tarry without ipting to jud^im-nt **l the treason tol 
the (Uiiv !••■ -h«»\\t d :iinl tin lan-il U-lnri' the kill;; ami In* parliament whether 
it mi^lil !«• l ,( ' judged trra-nii nr other felony." Sir Matthew Hale- u i* very 
hii*h in lii" encomium- "i» tin* t:ri-ut wi-dom and can* of tin* parliament in thra* 
keeping jii'l^'i- \% itliin tin- |in»jN-r hound- and limits •»!' tin* at t. )>y not *uff« n^ 
thrill to run out ■ upon their own opinion* , into i-on-triif -live trea*on*. though 
in rn*c* that •»•■! in to I kit-m to ha\f a like parity o| rea->ji. hut re*t*rviii|* thi-m 
to tin* ih-i i-imi »»! |iarhiiiiii'iit. Tin- i* a en- at mi uritv to tin* puhhc, the judge*, 
and rvi'ii tlii- Mnr«<l ait if — ■ - 1 1 . ami h-ave» a weighty «i»fi#fnf.» to judge* !•• I* 
careful ami not overhawly in lilting in trmiu^ hy < on-trm tion or intt q*rr!a- 
t ion. c-pn ially in new cu*c* that hate not lierii rc*o|vcd and -«-ttlr<l 'J lie 
observe-, that a-» tin- uiilhorituti\e dcei-ion of the*e •■•!.* u« »«imi i- re*erve«J u> 
the kin^r ami |iarliaiiii>nl t tin 1 iiiom regular way to il<i it i» h\ a mm dc« larat.vr 
act; ami therefore, tin* opinion *>t an\ one or of l*oth hou •*••*. though of \rrx 
rciipectahle weight. i- not that -olemn 'h'«-laratioii referred tu h\ tin* at I an the 
only criterion forjudging of future trca-on*. 

In con-cipicin-e of tlu«» j *o w «t. imt indeed originally granted by the Matuleof 
Edward III., hut roii-iiititii.nally inherent in r\ir\ miIi*i «jinnt |>arliamrbt. 
(whirh cannot ho abridged of any right* hy tin- art of' a precedent nnr, ike 
Icgiitlatiiiv wut i\tii uulv lihi-ral in il< rlarin^ m-u tmi««n^ in tin* unfortuiiatr 
rvi^n of kih^ ICii hanl th« a Siimu.I; i%+. partii ularlv tin* killing of' an <*ml»a«Aaiior 
•lUll H1|N fl,ll ' u> "" • *"hich tM't-iiifi to Ih* foiimlnl on hvlttT n*aMiii than the 
^ multituih' oj otluT ]n»iiitN that w«>n* thru »train«tl up to tin* Inch ••ffriit'e; 
the niof>t arhitrary ami ah»unt of all whirh wan hy tin* «tatutt* J I Hn II r 4. 
which tiia<h' tin* hart* |nir|M^r ami inti-nt o| a killiu^ i»r «h-jK^jiitj th«» kni^. «:ib- 
out any «»v. rl ;ut to ih'inoii*>trati< it. hiu'li tr« a a-oii Ami \«-t *o httli- «-tTi-c t l^avr 
<ivi«r-vi.'li nt law- to prrviiit any i rinn* that within tw<- \ >-ar* al\«'rwanl* lh;« 
v«tv jirim •■ \%a* In. ih i1i>|m»>m-«I ainl iiiunii*n a <l. Ami in thf tir*t y«-ar o| hi* «cr- 
ct*t»M»r- ri-i^n an a< t wa* J»a— •«••!. !'■ ri'fitin^ "that im man kln'W Imw In* outfit 
to hi'luix*' Inin-ilf'. to i|o. -]»raU. or -ay, t-T ihuiht ••! -in h pain* of' tna-n, 

and f In-ri'li-ri' it wa- iv « •■r-hd that in i»o tiun 1 t nn a any tna-i»n In- ju-i^-l 

«illn-rw!-f than wa- onlaiiii'd h\ tin -tatutf ••! kit.i? Kdwanl ihr Tlnnl " TLw 
at inn i' -w«-pt away tin- wh-ih- load «»f i\tra\ a^ant tria-*»ii- intro-lui «-i \u \l** 
tiliio of' \l.* hanl tin- >«■«-. tik<l 

Hut alo-rwanl-. hrtwiiii tln< n-i^n- of II«-iirv tin* Fourth ami ijurrn Mari-, 
and particularly in tin* hlini.ly n-i^n of ll- a urv tin* Ki^tiih. tin- -p a nt i>| *n- 
vrntiliir iii-w and -tr;m L »f tr«a-"ii- u:i- ri a vi\fl anion:; whnh w# a ina\ n«k'-ti 
the ofli-m i-- of i 1 ppinj nii*m\^ hfakin^ pri — »n or n -« i|i« w h* n the prs^-fct-f 
i* roiiiiii;'?' I for ir* :i-nii . hiiriiin-j I. ••!!-• - t » * \ti.rt inonr\ , -ttalin,; ialt> \\ 
Wi'l-him it . • o'iiit- r!. .■ .hi; ton-: jn i .. i, ; v\ ili'til |... •-..!,. t.^ , i \nmti<*n« acain**; 
the kin.;. • a!!n»^ h:ui ««ppi ■■•hr: , 'U- ii-nin - h\ pul'ih- w r itinu . i ••unli-rlritini; |1m 
iii^ii-uiaiiual or -i^ii*-t . ri Iii-iiil' t ,a al-nin* tin- j-'Jh-; di-lYowrriiit; or niarryitif, 
without tin r>>\:\\ In iii-i*. any ot tin 1 kin^'- i-hihln n. -i-t«-r*. aunt*. nt*pht*w%. or 
nietv!« ; han* -oii a itatioii of tin* iha-tity of th*' iju»tii **r prince**, or ad \ a nee* 

• : lit. r • m 'i • *UI 1 llrm. l\ c 10 

P ion. or •• r l» .-f ;u-!:«..»r\. •:!i.n^ .n . i «: i : i ■ fit. ««r t.» « • ur.t. rfi-il th* kili^ ■ •#*!« ar> 
jminf^>l \\ :1.« a. i <■! uni ■!. I ].•■ »* »r r- 7 Ann*-. •■ "Jl l..i« a!-» fiiM-ir^J iImi th* mran-a 
of hi|;h ln-i-ii .ml iin«| r ».- n i>! :r-u--n »liail U« i \a*:';\ th«- -Aiiif in FaifUn-l aB)4 
Henllano . -n.-l th if i.<> a< t- :n *^ ■ -t I.m- 1. • \> . |>: I ho— a*-»\.« *|«<«-idmI. OwrUI l*» i^m 
hi|eh tr«a.- n in >*"ti.np| h)ii>Ii *f*- n-l K.»;i* tr«'*- n in hucUn-l. And all }«r*i*n 
ruled in Si«>:l.iii-I !■■! i.-^li trto^n or ni:»j n*i..n u( tr<<*->n «li«il I* tned by a jurv. i 
in tin* Mim uiai.i.- r *• .1 ihfi ha>l U.-u |:o«<Huti«l lor liic ■*n«>* rnuir in 
l!aaiBTiA«. 



Digitized by 



Google 



Chap. 6.] PUBLIC WRONGS. 86 

made by themselves ; marrying with the king, by a woman not a virgin, with- 
out p -eviously discovering to him such her unchaste life ; judging or believing 
(manifested by any overt act) the king to have been lawfully married to Anno of 
Cleves; derogating from the king's royal style and title; impugning his supre- 
macy; and assembling riotously to the *numbcr of twelve and not dis- r *g 7 
persing upon proclamation : all which new-fangled treasons were totally •■ 
abrogated by the statute 1 Mar. c. I, which once more reduced all treasons to the 
standard of the statute 25 Edw. III. Since which time, though the legislature 
has been more cautious in creating new offences of this kind, yet the number 
is very considerably increased, as we shall find upon a short review." 

These new treasons, created since the statute 1 Mar. c. 1, and not compre- 
hended under the description of statute 25 Edw. III., I shall comprise under 
three heads. 1. Such as relate to papists. 2. Such as relate to falsifying the 
coin or other royal signatures. 3. Such as are created for the security of the 
Protestant succession in the house of Hanover. 

1. The first species, relating to papists, was considered in a preceding chap- 
ter, among the penalties incurred by that branch of non-conformists to the 
national church ; wherein we have only to remember that, by statute 5 Eliz. c. 
1, to defend the pope's jurisdiction in this realm is, for the first time, a heavy 
misdemeanour; and if the offence bo repeated it is high treason. Also, by statute 
27 Eliz. c. 2, if any popish priest, born in the dominions of the crown of Eng- 
land, shall come over hither from beyond the seas, unless driven by stress of 
weather(t0) and departing in a reasonable time ;(x) or shall tarry here threo days 
without conforming to the church and taking the oaths; ho is guilty of high 
treason. And, by statute 3 Jac. I. c. 4, if any natural-born subject be with- 
drawn from his allegiance and reconciled to the pope or see of Rome, or any 
other prince or state, both he and all such as procure such reconciliation shall 
incur the guilt of high treason. These were mentioned under the division 
before referred to as spiritual offences, and I now repeat them as temporal 
ones also ; the reason of distinguishing these overt acts of popery from all 
othere, by setting the mark of high treason upon them, being certainly on a 
civil and not on a religious account. For every popish priest of course re- 
nounces his allegiance to his *temporal sovereign upon taking orders ; r*QQ 
that being inconsistent with his new engagements of canonical obedience *• 
to the pope; and the same may be said of an obstinate defence of his authority 
here, or a formal reconciliation to the see of Rome, which the statute construes 
to be a withdrawing from one's natural allegiance; and therefore, besides being 
reconciled " to the pope," it also adds, " or any other prince or state."" 

(•) Sir T. Raym. 377. (■) Latch. 1. 

12 The 1 Mar. c. I was only a confirmation bo far of a much more important statute, — 
viz., 1 Edw. VI. c. 12. — Christian. 

»See the statute 36 Geo. III. c. 7, (rendered perpetual by 57 Geo. III. c. 6,) confirming 
the statute of 25 Edw. III. — Ciiitty. 

13 In consequence of insults and outrages which had been publicly offered to the person 
of the king, and of the great multitude of seditious publications aiming at the overthrow 
of the government of this country, and also of the frequent seditious meetings and 
assemblies held at that time to destroy the security and tranquillity of the public, two 
acts of parliament were passed in the 36th year of his present majesty's reign, — one (c. 7) 
entitled " An act for the safety and preservation of his majesty's person and government 
against treasonable and seditious practices and attempts ;" and the other (c. 8) " An act 
the more effectually preventing seditious meetings and assemblies." 

By the first it was enacted that if any person should compass, imagine, or intend 
death, destruction, or any bodily harm to the person of the king, or to depose him, or to 
levy war, in order by force to compel him to change his measures or counsels, or to over- 
awe either house of parliament, or to excite an invasion of any of his majesty's do- 
minions, and shall express and declare such intentions by printing, writing, or any 
overt act, he shall sutler death as a traitor. 

And if any one, by writing, printing, preaching, or other speaking, shall use any words 
or sentences to excite the people to hatred and contempt of the king, or of the govern- 
ment and constitution of this realm, he shall incur the punishment of a high misde- 
meanour, — that is, fine, imprisonment, and pillory; and tor a second offence he is sub- 

3S7 
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2. With rryrird t«» trra—ni'* rrlattvr !•• thr .Mm «ir «itfi.-r r • •/ ir* • •./•••rr 1 .#»»■. w* 
limy n*i nl Ifit that tin-miK t wn ntJ.-mt"* n*«|N*i im^ tin- • •■m:i^«- u hit h an mat* 
trt'iiiMiii l«y ihr Malutr .'.* K-lw III . art* tin- ai-lual • ••iititi-rti-tdn^ flu* £uM ar. 1 
niIvit I'tiin uf thi* Um_"|.»in. nr tin* tiii|m »rt iiilX •»■•• h • ••uiili 1 N-il immrv •jrrith. in- 
tent t" nt li-r il. Uln»v\ni^ it tn In- |al«r Hilt, thr-r m*t In-iii.j ftHllid «iiffi« u nt t'» 
rrMniin f li«- i-\ il |ii'.u-tn-i'* "I 1 rnincr* and laUr tmiiiryrr*. nthrr Muluti-* hatr 
Ih*c*h miii-t* madr I- •■' (li:it |iiir|i-^i* Tin* i-mnr • t — « -If 1* madr a ■••jui n-» •■f l.i;jti 
trt'UMMi . a-* Itiiim a l-i ■■;•• li ••! allr-jianrr, by mtriii^iiiif thr kini;'* |in*n«^ati«e 
and anMiiiim^ mil- «•! thr attnhutr-* n| tin* -«»v»tii^ii, in wh«»ln alnur it l»«*l«»n^m 
t<» *M't tin- \alin* ami id ii"tiiiiiati'iii fit fitiii madi- at Iminr. or tn f\\ thr ni #▼*•?•« T 
o|" l<im_'ii umiir\ . and Im — .-li -■*. a* all iimurv wlm-h In-an* thr •tlltlip »»| thr kit ^ 
ilmn \* »int nitti tin- urn id u|hiii tin- |uiMn' lailh. a* « • »iit :n iiiiiiX mrtal •»• a |K»r- 
liriilur wii^ht ami Mamlard. w hi»r\er laUifir* tin- i- an nrtVndrr again*! tKr 
ntutr by i«niliiltutiiii» (•• rmdt-r tluit pnlilir faith «ii«|h*< trd And ii|N»n thr »arr<* 
rra*i»ii«. |i\ a law <>i tin- i-ui|M-r<»r t'nnMaiitiinv v lal-M- uniirr* wrrr •!•«« larr-l 
guilty «>l hii^li tri-a-itn. 11ml wrrr rnmlt inm-d In In* burm-d ulivr: a- by thr la» * 
ol" Athni*.. J . all i iiiinti-rli-itiT*. i|rha»er** a ami diiiiini'dirr* ••! ihriiirrrnc c«*'n 
writ* milijiM tcil t«» rii|ntal |iiiiii-lniii'iit Hiiwi'ViT. it nni-l hr mrnnl that thi« 
method tit ri a a«Miiiin^ 1* 11 litth- nvrr^trninrd : rnuiitrrtritui:; i»r i|i*lia»in^ thr ««.n 
being usually |iractf*rd rather lor tin' ■•ake of private ami unlaw till lurrr than 
•H«n (>lkt "* a ". v di*atlei tinii ,,,r ibr •■■wrrii;ii Aii'l *tln*ri-t*>ri* IniOi thi* a^*1 

"^ it«» kiiidri'*! -jmi n- nt Ina^.n, that ••! 1 •niri1«'rltit iiil; thr msU of th* 
vn>wn nr I'thrr n»\al *»ii;naliiri"« t -ii-m In'ttrr ilriK-imiiatnl by tin* lat»-r rinhar.* 
A hranrh n|" thr ith#i»w m/.»i »»r I'nrifrry. 'in nlm-h thrv an* !••!!• •««■•! hy <ilan- 
vil.<«i) Hra< ton., /.i ami Flrla. ■•■• than l-y l'iMi«taiitnir aid mir K«lwar«l the 
Tliinl, a n|M a rii-<i hi' thr iTtfiif-fi lit »tr HnMMf.ifn, i,p In^h trrt'a^'ii F»»r thi« r*»ti- 
founds tin* iliitiiMiiiin ami |mi|Nirtmfi nt iiIIi-ih-i--*. and. hv aflixiiii; thr fAatr.r 
ideua (if tfiiilt ii|Nin tin- 111:111 mIim iniii- a Iraiiiii ^niat ami him uh«» a«**a*»inati^ 
hia aovrit'i^n. tnkr« <»!t inmi that hurmr uhii-h mi^ht l** attnnl th«* wry mm- 
tiun i»t* tin* rriiin* i»f hitrh tr« a a»i»ii, and tiiakm it iimtv tannhar t*» thr »iihjr*-f 
Brliirr th«' htatutr L'.'i Kdw III thr urti-mr of 1 ••untrrlritiiiif; tin; i^ihii vv hri«| 
tit In* imly a -j mm !«••».. 1 jit-tit tna-Mii;-/ I.ijt -uh-i ijm-nt u* \n. m thnr nrv r\- 
ti-n?»ini^ lit' thr titfriii-r. havr lullnurd thr r\:im|<lr n| that -Uitiilr. and harr 
inadr it r«|iiallv hiirh iri-a-.n, with an • ndravmir !•• •mh\rrt thr i:i>\rrntiirnt, 
though imt i|ilitr ii|iial in it- |iilln«hliit'iit 

III i-'H.-iipu-m r 1. 1 |ln« pnin i|th' thir* :nln|iti •!. thr «tatutr 1 Mar r I h»viT>f» 

St i»lir ktmkr" rr|M':iIi-t| all ihtcii I::itrtri:i*i>i«iri;itn| •11m' tin* 'J.'i Kdw III . 

it «»•« thotiu'ltt • \|»« 'In-lit. h\ <•* :it nt ■• I Mar -t 'J. • ••. tn rr\i\r twn m^n-* ic* 
thrrml. \ / I Th.il it a 1 \ |«i«"ii J;ii-i \y t"i ji- '-r rntmti-rti :t ai.\ •!;• h kiml • : 

mill, nt ^'il'I "f -:!\ •■!-. a* .- i."t tin* ]>t ••)•• r f lit:- n-alm. hut -hall !■«• t ur- 

n*nt within th;- ri-ahii h\ • 'Hi-nit «•! tin- i-pi-wn; nr. 'J. "hall I:iIm«Iv fi»r*jr i»r 
riuintrrli it tin- -ijn iharual. ]'i'\ y ••jr.i-l. «t |»r;\ \ »• al ; ■nn h i-rfom-rti *haii l«^ 
drrmnl li'^h tn-a^'ii A f • 1 . I\ -ta'ntf I A - V aii'l M <- II. it any |»rr***n»» d.» 
hrin^ into thi* rraim »ui h l.il-i- *>r • iMinti-rli it lurri^n im»m-\ . U m^ cum-nt hrrr. 
kll«iuiu^ tin- -aim- t-i Im- lai-r. with intrnt to ulli-r thr «ainr in |«yinrtit, tbcj 
,t r • .-4 2 «s-f r%~j .*- ' li m •' f ■ * » r \ ' ' h • £ 

■•• P.4I |ilii| 1 I .•» * 1 1 ■ .M 

,■ L 14., 'I !■■; I* • J£* 

j«*rt In « «niiiii*r )>iini«)nm-iit. >>r rr.iir|-»rt.»ti«ti f«r ••■\i-n >■•«!*•. «t thr dtarrrlmn of tk« 
c^mrt. 

Hut a pr« ••■••-nt it m f.ir n im-h riif.iii-«iir im-h-r M»;« «•■! tnu«t l»r hmii^ht *:thifi »:\ 
month*. And tin* •talus- -I..1II 1. -i .irt--.-i .mi |r~- -•-•iii**n ' r thi- •ainr rnm« Yr th- 
rotmni*n Iaw, imlfu a ] T"** 'ur.-u I— pn \:<>u«li • ••uitm in •*•! uml«-r ihr •LatuU* — 
Omiiiti^. 

Thr oMiiAtriiin -»f Kn»n«-h r*-\ . dut .■ n.m |-r.in-j| !i-^ 111 1T'»"» rjiir •^v*«ion ff^r ihr j 

of thr«M* »i i- I hi* iA-t "' tli«-r; m.,« 1 1 1 !-r ihrw 1 t-«r» 011U : anil «*f thr fi^ 

1, 6, 6 «pr tnjfh- 1 -Tj-* tu. ii •■* VT <i.-». Ill t- »- ih**ri«t i* •-«|i:ri-l -''aim. 

••Tbi* •**• d-»fir lar mnrr i-tff-i ni.ili«4 •!« % fiir« U-liifi- »•% I K.|w VI r |"J. Tllr « 
nf the almvr -lAluti*. hv lhi« ni-^tlh-M r«|«l m.-m •••«-tfi» i-id* mi rndraviair In eaaft 
lo Mary thr |Mi|>uiarity which had m ju»ll> l-wn aaiurd hy her brother. — Ckrm. 
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shall be deemed offenders in high treason. The money referred to in these 
statutes must be such as is absolutely current here, in all payments, by the 
king's proclamation; of which there is none at present, Portugal money being 
only taken by *consent, as approaching the nearest to our standard, and ~+qq 
falling in well enough with our divisions of money into pounds and shil- L^™ 
lings: therefore to counterfeit it is not high treason, but another inferior offence. 
Clipping or defacing the genuine coin was not hitherto included in these sta- 
tutes ; though an offence equally pernicious to trade, and an equal insult upon 
the prerogative, as well as personal affront to the sovereign, whose very image 
ought to be had in reverence by all loyal subjects. And therefore, among the 
Iiomans,(i) defacing or even melting down the emperor's statues was made 
treason by the Julian law; together with other offences of the like sort, accord- 
ing to that vague conclusion, "aliudve quid simile si admiserint." And now, in 
England, by statute 5 Eliz. c. 11, clipping, washing, rounding, or filing, for 
wicked gain's sake, any of the money of this realm, or other money suffered to 
be current here, shall be adjudged high treason; and, by statute 18 Eliz. c. 1, 
(because " the same law, being penal, ought to be taken and expounded strictly 
according to the words thereof, and the like offences, not by any equity to re- 
ceive the like punishment or pains,") the same species of offences is therefore 
described in other more general words, viz. : impairing, diminishing, falsifying, 
scaling, and lightening; and made liable to the same penalties. By statute 8 4 
9 W. III. c. 26, made perpetual by 7 Anne, c. 25, whoever, without proper 
authority, shall knowingly make or mend, or assist in so doing, or shall buy, 
sell, conceal, hide, or knowingly have in his possession, any implements of coin- 
age specified in the act, or other tools or instruments proper only for the coinage 
of money," or shall convey the same out of the king's mint; he, together with 
his counsellors, procurers, aiders, and abettors, shall be guilty of high treason, 
which is by much the severest branch of the coinage-law. The statute goes on 
further, and enacts that to mark any coin on the edges with letters, or other- 
wise, in imitation of those used in the mint ; or to colour, gild, or case over any 
coin resembling the current coin, or even round blanks of oase metal; shall be 
construed high treason. But all prosecutions on this act are to be commenced 
within three *inonths after the commission of the offence; 14 except those 



for making or amending any coining tool or instrument, or for marking 



[*ML 



money round the edges ; which are directed to be commenced within six months 
alter the offence committed.(/)" And, lastly, by statute 15 & 16 Geo. II. e. 28, 

(•) Ff. 48, 4, 6. (/) 8Ut. 7 Anne, c, 25. 

15 As to what tools or instruments are within the act, see Fost. 430. 1 East, P. C. 170, 
171. 1 Leach. 189. A mould for coining is within the act. 1 East, P. C. 170. So is a 
press for coinage. Fost. 430. By the 8 & 9 W. III. c. 26, s. 5, the tools, &c. may be 
seized to produce in evidence.— -Chitty. 

w And it is incumbent on the prosecutor to show the prosecution was commenced 
within that time. Proof by parol that the prisoner was apprehended for treason respect- 
ing the coin within the three months will not be sufficient, if the indictment is after the 
three months, and the warrant to apprehend or commit is produced. Russ. & R. C. 0. 

309. — ClIITTY. 

17 If a person is apprehended in the act of coining, or is proved to have made consider- 
able progress in making counterfeit pieces resembling the gold or silver coin of this 
realm, yet if they are so imperfect as that no one would take them, he cannot be con- 
victed upon the charge of coining under this statute, (Leach, 71, 126;) but he may bo 
convicted if he lias made blank pieces without any impression to the similitude of silver 
coin worn smooth by time. Welch's case, ibid. 293. Or if any one shall put pieces of 
mixed metal into aqua-fortis, — which attracts the baser metal and leaves the silver upon 
the surface, or, as the vulgar say, draws out the silver, — this is held to be colouring 
under this statute. Lavey's case, ibid. 140. 

In a case at Durham, where a man had been committed more than three months 
before his trial, for an offence under this statute, and upon conviction his case wan 
reserved for the opinion of the judges, they determined that the commitment was the 
commencement of the prosecution, otherwise this crime might be committed with 
impunity half the year in the four northern counties. See further, anU, 84. — Christian 
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If OUT peraon colour* fir alter* any nhilling or *ix pence, either lawful or < 
terfeit, In mulct* them reflectively renetuhle a gunira<»r half-guinea, or any ha.£ 
penny or farthing, to makr them rcn|»ectively reneiuhle a nhilling or nii|icnce; 
thin in a l*<» high treason ; l»ul the offender nhall Ik* jatrdoned in cane (being uat 
of prinon > lu» dincovcm and convict* two other offender* of the nam* kind * 

«. Tin* other njierien ot high treanon in nuch a* in created for the neeunir of 
the hrtitffitxint «ifiv»A.fif»a over and alnivc nurh treanofm aipmmt the king and go- 
verament a** were comprised under tin* Mntutc -i> Kdw. III. For tin* purpose, 
otter the art of net I lenient wuh made tor trannterring thr cniwn to the ilumtnoan 
hounc of' Uun«»vrr. it wan enacted, by ntatutr lit A 14 W. III. c 3. that the |»re- 
tended |innr«* of Walm, who wan thru thirteen yearn of age and had an»umrd 
the titlr of kitii^ Jamrn III . should lie attainted of high treason; aim! it waa 
made high treu«"ii l«>r any of tin* kmg'n nuhjectn. hy letter*, incnnaire*, or other- 
wine, to hold rorn»f»|M»iidrmr \% it h hi in or any |iemon cm|doyed hy him, or to 
remit any iiioncv tor hi** u-c, knowing the name to I** for hm acnire. And hy 
ntalutc li ttiMi fl. c :K», it in enacted that, if any of the m»h« of thr pretender 
•hall land or attempt to land in thin kingdom, or l»e found in (treat lintain. or 
Ireland, or any of thr dominion* Itchinging to thr «amc, he nhall he judged at- 
tainted of high treanon, und mifler thr |iaiitn thrrrof. And to corrm|*»nd with 
them, or to remit money for thrir u*e, in madr high treanon in the name mannrr 
oa it waa to conv«|M»mf with thr fathrr. Hy thr statute I Anne. nt. 2. c 17. if 
any pemon nhall rndravour to deprive or hindrr any |»cmoii being the next in 
attcccenion to thr rrown, according to the limitation* of thr act of nettlement, 
from nu receding to thr rrown. and nhall main ioimlv and direi-tly attrmpl tb* 
#aoi aame hy any # overt art. nuch offence nhall )•«• high treanon. And \*r 
J ntatutr t) Anne. r. 7. if any jH-moii nhall n in I u -iounly. ad viaedlr, and di- 
rectly, hy writing or printing, maintain and affirm that any other peraon hath 
any right or title to thr crown of thin realm othrrwine than accord in jr. to the 
Oct of aettlrment. or that thr kintr* of thin realm with the authority ol parlia- 
ment are not ahle to makr lawn and ntatutr* to hind the crown and thedenrent 
thereof. Midi |mthoii nhall In* guilty of high treason. Thin offence for indeed 
maintaining thin d*irtrinr in any wine, that the king and parliament cannot 
limit the crow in wu*ouce before made high treanon. hy ntatute 13 Kii* e. 1. 
daring thr lite of that prince**. And after ttcrdeeeaae it continued o hich mis- 
demeanour, punmhahlc with forfeit urr of gtiodn and chatteln, even in the mo»t 
flourinhiiii; rra of indefruMhh' liertNlitary right and jnrt timno nacfT«nion Rat 
it wan ng.un r:iiM-<l into lu^h trcanon. hy thr ntatutr of Anne U*|ore mentioned. 
Ot the tune of n jir<M«M trd invasion in favour of thr thru pretender; and n|n»n 
thin ntatutr om* Mutthru*. a printer, wan ronvi«-trd and exr<*ated in 1719, for 
printing a trraxonuhle pamphlet entitled "nor ;«»/»w/i r«u lk%"\g\ 

Than mm h for thr eriine of tn^anon. or /«nwr m*t}r*Uiti*, in all ita hrmnehea; 
which coii-i«u. wr may oh«er% a e. originally, in gn^nly ct>untrracting that alle- 
giance which i* due fr*»m thr nuhject hy either hirth or rrnidence ; th<High. in 
aome iimtamr^. thr xeal of mir leginlatora to Mop the progrc** of nome highlr 
pernicioun pnn-ti«-e« li:m «n-<>a»i<»nri| them a little to de|iart from thin ita primi- 
tive idea, lint id' thi- rm»iigh han lieen hint«*<l already: it in now time to poaa 
on fnun defining thr crime to dc«rr»hing it» puiii«hment. 

The puiiinhiuriit of high trcamm in general in ven a ntilemn and terrible. 
1. That the «»trnidrr U« «lrawn to the gallown. and not he carried or walk; 
though unually . hy c«*nnivancr.' A > at length ri|»encd hy hamanily into low > o 
■ledge or h tin lie »- alltiwnl. to prrnerve the offender from the extreme tonamt 
Sft3 - of lN*iiii;druL;^rd on thr ground or pavement »n 2. That he *be hanged 
J hy thr nrck. and then cut down alive. 8 That hin entraib he taken oat 
and honied while he in yet alive. 4. That hin head be cat off. 5. That ha) 

• h*o Tr t% «*» «« iiurrai 

■ • U A- ,4 T 

w But all th*^^ •ututen lmr«* \*i*n rt*|w»nl«*t|. thr onVnt^r to whirh they relate heiaf near 
redaend to a Muny, hy slat. 2 W. IV. c, 34.— ^*rmwA»t. 
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body be divided into four parts. 6. That his head and quarters be at the king's 
disposal.^) 

The king may, and often doth, discharge all the punishment, except behead- 
ing, especially where any of noble blood are attainted. For beheading being 
part of the judgment, that may bo executed, though all the rest be omitted by 
the king's command.(Z) But where beheading is no part of the judgment, as 
in murder or other felonies, it hath been said that the king cannot change the 
judgment, although at the request of the party, from one species of death to 
another.(m) But of this we shall say more hereafter.(n) 

In the case of coining, which is a treason of a different complexion from the 
rest, the punishment is milder for male offenders, being only to be drawn and 
hanged by the neck till dead.(o) But in treasons of every kind the punish- 
ment of women is the same, and different from that of men. For, as the 
decency due to the sex forbids the exposing and publicly mangling their bodies, 
their sentence (which is to the full as terrible to sensation as the other) is, to 
be drawn to the gallows, and there to be burned alive.(p) w 

The consequence of this judgment (attainder, forfeiture, and corruption of 
blood) must be referred to the latter end of this book, when we shall treat of 
them all together, as well in treason as in other offences. 



CHAPTER VII. 
OF FELONIES INJURIOUS TO THE KING'S PREROGATIVE. 

♦As, according to the method I have adopted, we are next to consider r*QA 
such felonies as are more immediately injurious to the king's prerogative, L 
it will not be amiss here, at our first entrance upon this crime, to inquire briefly 
into the nature and meaning of felony, before we proceed upon any of the par- 
ticular branches into which it is divided. 

Felony, in the general acceptation of our English law, comprises every species 
of crime which occasioned at common law the forfeiture of lands and goods. 
This most frequently happens in those crimes for which a capital punishment 
either is or was liable to be inflicted; for those felonies which are called clergy- 
able, or to which the benefit of clergy extends, were antiently punished with 
death in all lay or unlearned offenders, though now, bv the statute-law, that 
punishment is for the first offence universally remitted. Treason itself, says 
Sir Edward Coke,(«) was antiently comprised under the name felony; and in 
confirmation of this, we may observe that the statute of treasons, 25 Edw. TTT. 

(*) This punishment for treason, Sir Edward Coke tells (•) 3 Inst 62. 

as, is warranted by divers examples in Scripture ; for Joab («) See ch. 92. 

was drawn, Bithaii was hanged, Judas was embowelled, and (•) 1 Hal. P. C 351. 

so of the rest. 3 Inst. 211. (?) 2 Hal. P. C. 999. 

(«; 1 Hal. P. C 361. (•) 3 lost. 16. 

19 But now, by the statute 30 Geo. III. c. 48, women convicted in all cases of treason 
shall receive judgment to be drawn to the place of execution, and there to be hanged 
by the neck till dead. Before this humane statute, women, from the remotest times, 
were sentenced to be burned alive for every species of treason : — Et si nuUfemme cU ascim* 
trcson soit attaint?, soit ars. Britt. c. 8. — Christian. 

And now, by 54 Geo. 111. c. 146, the judgment against a man for high treason is, in 
effect, that he shall be drawn on a hurdle to the place of execution, and be there hanged 
by the neck until he be dead; and that afterwards his head shall be severed from his 
body, and his body, divided into four quarters, shall be disposed of as the king shall 
think fit, with power to the king, by special warrant, in part to alter the punishment. A 
month's time has been allowed between sentence and execution, (1 Burr. 650, 651;) bat 
the last executions for this offence followed (and properly so, for the purpose of ex- 
ample) more closely upon conviction. Thistlewood and his fellow-conspirators were con- 
demned and executed within a few days after their trial. — Chittt. 
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•OA1 c •• |l ! H **k» ,l *f °f miiuc duhioun crimen, di recta a reference to parltameat, 
J •ihai it ma\ there In- adjudged •• whether they In- trranori. or utkrr felony." 
All treaaoun, therefore, ntridly n|»caking. are fclome*, though all I clonic* are 
not trvaMiii. And to thin al*o we may add. that not only all offence* now cap*- 
tal art* in niiii«< degree or other felony, but that thin in likcwiae the caae with 
aome other offence*., which art* not nuninhcd with death, an auicidc, where the 

Cirty in already dead; homicide by chance-medley, or in aelf-defcnce ; and petit 
reeiiy, or pilfering; all which are intrictly npeakingj feloniea, aa they a abject 
tbr commit t fm of them to forlciturcn. So that. uj*»n the whole, the only ade* 
quatc definition of felony nccmn to U- that which in U'lore laid down, via., aa 
offence which •M-i-ufiioiii* a t"tal forfeiture of cither land* or gooda, or both, at 
the common law, ami to which capital or other punishment a&ay be aupcradded, 
according to the decree of guilt. 

To explain thin matter a little further: the wonl /flump, or /rfonni, b of un- 
doubted leodu) original. Ia*ing frequently to be met with in the book* of' fcuda,4c.; 
but the derivation of it ban much pujutlcd the juridical lexicographer*, I'ralcua, 
Calvin un, ami the rent ; aome deriving it from the (ireek fv*f* an impostor or 
deceiver; other* from the I*atin M//». Mrlh* to countenance which they would 
have it called /w //•»«*.! Sir Kdward Coke, an hia manner in, ha* given ue a »uU 
•tranter ctvtuology ;< /») that it \» rnmrn <iaimo /»//*•'> ^r/WniUm, with a bitter or 
gallieu inclination, liut all of them agree in the description tliat it ia Mich a 
crime an iH-caniona a forfeiture of all tin* offender' n land* or good*. A ad thia 
given great probability to Sir Henry S|»cltuau a n Teutonic or German denvatioa 
of it ;ic; in which language, indeed, an the word if* dearly «d' fecial original, we 
ought rather to look tor itn signification, than among the (irevkn and itomaa*. 
/V/<m, then, act -orduig to him, i* derived from two nurthern wordn: tff, which 
Mgliitic* (We well know i the fief. feud, or beneficiary cntate, and Ion, whieh eag- 
+qo* liitic* priee nr value. Felony in therefore the name aa prttkum /r«Ji, the 
J *co mud era turn for which a man give* up bin fief. A a we aay in cmmait 
speech, audi an act i* aa much an your life or eatate ia worth, la thie aena* it 
will clearly niguity the fcodal forfeiture, or act by which an eatate ia forfeited 
oreacheat* to the'iord. 1 

To c«»iifirni thin, we may olmvrve that it ia in thin acnac of forfeit are to ike 
lord that the fcodal writera conntantly uae it. For all thoae acta, whether of a 
criuiinal nature or not. which at thin day are generally forte it urea of' copy I 
eatatca.il/ * art* at \ led ftlvnttt in the fcodal law : "aoVrf, per quas /mJmm am 
tur.'\r) An. "ft ditmuvi *iiMrvtrr Huluent ;\J j«t per annum ct diem crss»tvmt aa ae* 
ienda iaiv.»/ifur.i;,y • m J<>mmum ijunmt, i.e. nttpwit *r «i Jomumo/rudmm kamrt^k) 
$i a domth". in ju.% i urn v^-ttHtt, ttr nt<itu* man cumpttntrnt ;'\ t j all theae, with aiaav 
othem, are ntill i»u^ of forfeiture in our copthold entat4»a, and were deftoMi- 
IMUhI fdmuen by the teodal c«»nntitutionn. So like* me injariea of a Mora eafcV 
atautia) or cnuuiial nature were ilemtminateif feloniea, that ia, fori cituree ; aa, 
aaaaultiitt; or Uattng the |ord; ( *> vitiating bin wife or daughter, **ai J<Haiaaai 
funtrtntiinnt, i e rum mj. .rr tjn.% t ..nruhumt ;'\l) all theae are eateemed fctofuea, 
and the latter i«> cxprennU mi tli iioinittated. ••« httrtt Uiamutm. Jomimmm/ofU <*- 
CuH'tttinJ > "• m And an thene «oiitcmpt». or nmaller offem-en, were frhitiiea or 
acta of birfeiture. of coui>e greater crime*, an murder and ndtliery, fell under 
the aaiiie detiominatiifii. i Mi the other hand, the lord might lie guifty of tVloor, 
or forfeit hm leigiiorv to the van«<tl. by the name act* aa the vaaaal would hare 
forfeited bin feml i<» tin* lord •*>'« '/"Hiinu.i t**mmi**t ffi*mMm % prr fu*tm roadl/ai 
emitttnt 1'U'lum u ttm r^thimunt ia J-nohum. ftudt prvprirtahm ttutm dvmtmms 

■ • i !*•« 1 1 • ii«i » ii m icakfi 

* •*. — m / « .i«t i;t .; 

■ * •*- •••» t. | H «* >4 • it** • z. • :*. ft 

«■• » -• ■ •• lull 3.1 a» amiiaji Uca 

# i»-i ; ' .* 

1 Rut n f*>rf*-.lur«- ••( l.iifl l« imt m twrm»M\ ifii*r«|ue|ie«* «»f M<Hif : foe |«UI Uwway m 
leloni. ah:« i. «i - • !*«•: j hm1u»v « t..i it-iiur*- ••( 1 md« . l»ui v%*ty •y*:*m uf Maay w km- 
lawad by lorn Hurt* «*f ituodn and pertouai » UniUU.— iaaiu laa. 
MS 
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perdcre debet."(n) One instance given of this sort of felony in the lord is beat- 
ing the servant of his vassal so as that he loses his services; which seems merely 
in the nature of a civil * injury, so far as it respects the vassal. And all r *g» 
these felonies were to be determined "per laudamentum sive judicium pa- ^ 
rium suorum" in the lord's court; as with us forfeitures of copyhold lands are 
presentable by the homage in the court-baron. 

Felony, and the act of forfeiture to the lord, being thus 'synonymous term* 
in the feodai law, we may easily trace the reason why, upon the introduction 
of that law into England, those crimes which induced such forfeiture or escheat 
of lands (and, by small deflection from the original sense, such as induced the 
forfeiture of goods also) were denominated felonies. Thus, it was said that sui- 
cide, robbery, and rape were felonies ; that is, the consequence of such crimes 
was forfeiture ; till by long use we began to signify by the term felony the 
actual crime committed, and not the penal consequence. And upon this system 
only can we account for the cause why treason in antient times was held to be 
a species of felony: viz., because it induced a forfeiture. 

Hence it follows that capital punishment^does by no means enter into the 
true idea and definition of felony. Felony may be without inflicting capital 
punishment, as in the cases instanced of self-murder, excusable homicide, and 
petit larceny; and it is possible that capital punishments may be inflicted and 
yet the offence be no felony ; as in case of heresy by the common law, which, 
though capital, never worked any forfeiture of lands or goods, (o) an inseparable 
incident to felony. And of the same nature was the punishment of standing 
mute without pleading to an indictment, which at the common law was capital, 
but without any forfeiture, and therefore such standing mute was no felony. 
In short, the true criterion of felony is forfeiture ; for, as Sir Edward Coke 
justly observes, (p) in all felonies which are punishable with death the offender 
loses all his lands in fee-simple and also his goods and chattels; in such as are 
not so punishable, his goods and chattels only. 

♦The idea of felony is, indeed, so generally connected with that of r*Q& 
capital punishment that we find it hard to separate them; and to this L 
usage the interpretations of the law do now conform. And therefore, if a 
statute makes any new offence felony, the law(</) implies that it shall be 
punished with death, viz., by hanging, as well as with forfeiture; unless the 
offender prays the benefit of clergy; which all felons are entitled once to have, 
provided the same is not expressly taken away by statute.' And, in compliance 
herewith, I shall for the future consider it alno in the same light as a genericai 
term, including all capital crimes below treason ; having premised thus much 
concerning the true nature and original meaning of felony, in order to account 
for the reason of those instances I have mentioned, of felonies that are not 
capital, and capital offences that are not felonies ; which seem at first view re* 
pugnant to the general idea which we now entertain of felony as a crime to be 
punished by death ; whereas, properly, it is a crime to be punished by forfeit- 
ure, and to which death may or may not be, though it generally is, superadded. 

I proceed now to consider such felonies as are more immediately injurioue 
to the kings prerogative. These are, 1. Offences relating to the coin, not 
amounting to treason. 2. Offences against the king's council. 3. The offence 
of serving a foreign prince. 4. The offence of embezzling or destroying tho 
king's armour or stores of war. To which may be added a fifth : 5. Desertion 
from the king's armies in time of war. 

f-» F H>1. 1. 2, t. 26 and 47. (r) 1 Jiwt. 391. 

<•) 3 In*t. 43. (t ) 1 Hawk. I\ C. 107. 2 nawk. P. C. 444. 



2 The criminal law has been considerably ameliorated, however, in this respect, by the 
statute 8 Geo. IV. c. 28, s. 8, which enaoJB that any person convicted of felony not 
punishable with death shall be punished in the same manner prescribed by the statute 
or statutes especially relating to such felony; and that every person convicted of a felony 
for which no punishment has been or may be specially provided shall be deemed to be 
punishable under that statute, and be liable to transportation for seven years, or ii 
prisonment (with whipping, if the court think fit) for any term not exceeding two: 
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1. OfTriiri'4 nlutmi: to t lit* rum. iimlcr wliii h may Im* rat>k<*il «-nir mt«r*.oc 
tniMk'iiif'uiHMir* imi Hiiiiiiiiittnir to irlony, art* tlni« ilriiinti l<v a imth-» «»l «ta- 
tuto* wlm h I f»h:ill rvnte in tin* imli-r n| tim«* Ami. tir»t. I»\ Matntr J~ K*lw 
I. r. •'!. ipnif *liall k • r 1 1 1 1» |M»||apl« iiihI itiw kanl*. ulinh hit« ( lorn^n hum of 
boat* im-tal. iiitothr n aim. on pain ol forleiluiv «•! life ami i^mm|« My •tututa 
9 Kilw. Ill *t J. ii'i «t< rim.; iiiMiicv *hnll In» inrlt.il ilown. U|*m |*nin of lorfrit- 
"•fltn lin>t ' l,<|v "l "•|ly *:aluii k 17 K«iw 111 . nom- *liall hi* «o han!\ to l-nti/ tai«« 
^ ami ill mi •!!••% iiiln tin' ri'iilm. mi pa in ••! I«»rtritiirr of lih* ami immUr l«* tl.a 
pemoii* iin|*«*rtiii^. uii'l tin* «i ;m ln-i>» |HTiuiltiii^ •iii-Ii iin |Hirtnt ion ■ li\ «tutula 
& Hen \ -t I. to rtiaki'. •■■mi. I • 1 1 \ ..r t-niitf ml" tin* rralm am ^ally-nail J- m-v, 
finikin*, or dofUiii*. in onli-r (•• ntti r tin in. i* !«-!••■■% : ami know mi; ii (••r<««i%« 
or nay n( In r ihmi or '<!.mia« r i- lirti itiirv «»! a liumln-'i «liilliit^« Mi »iaiut« 
14 Klic i ;;, -inh u* lor^r »i»\ Itini^n i-hiii. although it !••• m»t iii.nlf a mm- nt her* 
by |ipn lamalHMi. *h;ill uuh thnr anUr* ami uUtinpn U> guilty ••! iiti*|>ri«i>*n 
of tri'M-Kit . a i ■piini' wlmh in- -Kail tn-rvattfr ihmhIit 1 My "latnte |.i A 14 
Car. II < ••!. (In* iilli'iii-i' n|' iiu-ldii^ iloun any i-urrvnt ml\«-r iih.ih\ «l.ail I* 
punin)i«'«l Willi Inrlriliin* of the ^aiin*. ami ul*o tin* •!« »u !•!«• Value, ami the 
offender, il a Im-iiiaii ol any town. *liall U- «li*lram hiMiI ; il in it. »hali *utfrr 
six month*' imprisonment Mv Matute o A 7 W III e 17. if any |»er»oii \uy 
or at* I U. or knowingly ha* in in* < iiMinh . any liippmir* or filing ol liir nub, 
ha ahall forfeit tin* *ame ami .'mni/ . nm- nmirty to tin- kim; ami tin* other !•■ tha 
informer, ami he Iirainiiil in tin* thvik niih tin- li-iicr K Hv ntatiiU- * A !• W 
111. v. -o. it any |»i r-»«»n niiall lilam h «t wliitrn iii|»|ht lor »aU* t • wlmh mak«*« il 
rvariuMi* silver. > or I'tiy or m*I1. or oriVr to n«-ll, an\ malUaMi' ro!ii|i«»itioti «| t i, h 
ahaJl hi* heat mr than i»ilwr ami look, torn li, ami near l;kt- ijoM. Imt U* U»i.t-Bth 
the atamlanl ; or il" any person «*lial! m «»vt- or pay at a li-wi rata* than il im* 

C>rta to U* ni • u im li «li iiioii-«trat«-« a i'iiii««-iiiii«iii*«« •»! iin na** •!!«•«■«. ami a tramla- 
01 <K'!»ii:n any roiiiit« a rtiit or iliiiniii-lii'il imlliil nioiov ol iln« kiii|»'li«rn. n«*t 
In'in^ « u( in picf f* ; < an op ( -ration nhifli in i-xpn-^ ly ilinMlnl to U« |N-rfornird 
when any mh li inom-y ^liall Im- piiN|in«t| in evn)em«-. ami wlm h any |K-r»oii. t-> 
whom ;m\ ^o|il nr «iliiT iiioiit-y i* t«-iitliT«-i|. I** « a ui|iowrn*t| a l»\ *«iatut«-» 1« A I 1 * W 
111. v J I. I:; too HI v. 71. ami Hiiro III v 7«». to |nrloriu at hi* own 
hacanl. an>l tin- «illii t-r* ol' tin* « a \«-ti«Mpn*r ami rve«>ivrr*-£i'iiiral o| tin* ta&i-* ara 

' J •»■•! Il-n M r I 

* |{i|» .•:• I )\ '. , »*J... HI .• *'*. ■ l«». '«lii. li •-ii.n-fi "tli.it it •h.ill jr.. I iiia> »*• lawful 
for «ii\ |- • -■■ii <>r j- i - ■! «■ i«- . \j.«-ri tin- ^iM *>r »ih» r •■•-:n nf ih*- r«alm t.< ]-»rt« I • w.uj 
tin* M-.k- .iii>| .il-.. t.i i, . I: IN. ;i«ll m«l «;l\«r « ..-.li .-1 tl.-- r. aim. .u,-l !•• tti..iiu!*« turv .< 

rxpirt. .-r ..!h.Tv:-i- i|.-| • :!•■ ».••.!•! .-r •.U.-r lu:l;- n (ri-lin •■•! il..-r» ■• * »n-i r.o 

|«Tm*ii «..•■ -I. »ll i-\|-«<rt "r ii. -It •inii ,•••!.! ..r •.h«r n-.n. ••rmli>> •l..»il !i.4riii'*«-t*.if». 
ra|M>rf. • r . i. -|.*.- ••• -ii. li I till :- •«! -ii til !•«• Milijfi't !•• *n\ Tf*\r\* c .« »ti ir:*:'.\ t rf j^ifi. 
|irfialt>. iin .ip.n ii • . ••r ii.-.iliilm wh.it«.tr l«»r '»r in r*-*|>«*t i nf *u. h tn^lt.iif. nuriimtU^- 
luring. < r *'\|-i-r(.ii»' iln- ».iim- n «|h . n\#i% . an> thin/ in am m I ««r »• I- in l<irt«- in iirvmt 
llnUui -■! Ir*i.iii'i it. tin •• n!r.ir\ th. i.«-t in .ini »!••■ li<«t«.t li-lAiii.iit*. - i iiitti 

*T)i*' :tu| "H.i! ■ ii "i ! ri uii •-.»•! • -it. i» lurlltiT |-r< -\ i«U •! a^M.l<t 'I l a -i« \-\ the "7 
(l«vi. III •- !-*• • 'J I'-nniiiT t-r • •miiiIi r!i-tiin/ nut knil >*f • ><in ti< *t lh. jr j-r '«.a-.f 
th«9 rv-ntiii ii«-r !■'■ *• ' ' '■ - »■* ■' ,•» ■ •'. I»\ pri- ljifTt.i::«-n iimli r ^f.%t ••-al n.:l»in it, 
but n-^'int-iititf ««r tnj'li' with itifi-iii {•• r. •• Mil.l«- nr h«»k lik«-. nii\ fc i.I-| < r •ikt-r *■*»■»; <^ 
any foM-urn -r ii. a.-.. «t t<> pi»« a* «m h fnrt'itrii ■ ■»■■•. i» » !•■!• m |>«iiii*hil>lt Willi m^*>« 

JTMtf^' tr.il.»|-il.il;"li \ ll-l. \'\ tilt- -rfliif ai t. ••■••! ••. ■ ha\lli|t 111 ii|*li*l%. «ntln*ti; lawful 
cXruH-. iu.i. iL hi fin- ]■!• !■•■* ••! I ^1 • 11.11. i* puiii«li.ih|t« mill a l"Mi-ilur«* n| n«4 f»,»^-ii- 
in(f ■'»' ii ■? I« •■ tl. in I 1 '- luTHi-n pji-i •• |*\ -.itum .".. iiiii^irtiiii? • ••un(« rs .1 ^ .t| uc 
»ili«*r ! ■• /I. •■.!« ■■•■: « '.iifi n'. mm inti-iit (•• u!ti-r. i« !«-!««ii> | tin.-lul !>> tii*h tr«A». 
|M»rtat.' ii ■■ ; ii"t • \. • • ii.ii j ••-. • ii \i-.ir» ln»|-«>rt:ii.' «;ili in i- ' •■' t.i iits-r :• a •!*••». rot 
olft-ii'* « .•!..!. ::.. i. i. 1 J.»«! I'i U«> ..ii-i. l-> 4.- •••■•• III i- I. 1 ' • ... tMiiiisrSi!.p( 
forri|fi» i • it i. »• . urr.r.t h-. j r> •• .*:n.it i- -n tit! r« ^'tnl'l-iit* • tipy^r *«r imtt^l nn IjiI . i«i< \ 
m forf:,'n •' ■• > i ■■*: -»■•■■:•.• m-'if | nri:*:. il>i«* li^r tlif fir-! otl»-n- •« l»\ I..-I it ^••tnf 

on«*n." - '-■' »s- -iii-M-iii Oil. !'T fhf r.'i !r in«|«irtaliiiri |i»r •*»Vf*n i ••.!»• \ n I *^-t 

binliii' i t'i i.'\ ■■' !•••! i-\' •■•■«!. nrf I"' i»"f I**-* ili-m l"i lt«r i*i«*r% ••■■-!■ pir* • •>!. ••:•?* .n 
|OMr*>< ii ■ ■* ii- i-.-'i m .'.•• •li.ili I. *w iii-r« ll. tii |i\t* j 14*, • « in h>« . u*l«-lv w:lhiiit i*»'ul 
mi-iim' \ti i ' \ -• - i 7 l.-.ii— ■• ••! ■u-j •■»!•«! |- r* n« tnat l«« ••-arx'lit^l !•} » ax rant •■«» 
aurb iniiiS • :• ! • ".n 

••i** al«' • •»•■•• IV. r. 1U.— ThiTTT. 
2N 
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particularly required to perform ;) all such persons shall be guilty of felony, and 
may be prosecuted for the same at any time within three months after the 

svffiansm nrkmrmttAH • *Tlnf. fKiAOA nrAOftntinna nnf Kainrr fYvnr»H anfflnionf 



offence committed.* *But these precautions not being found sufficient 



[*100 



to prevent the uttering of false or diminished money, which was only a 
misdemeanour at common law, it is enacted, by statute 15 & 16 Geo. II. c. 28, 
that if any person shall utter or tender in payment* any counterfeit coin, 
knowing it so to be, he shall for the first offence be imprisoned six months, and 
find sureties for his good behaviour for, six months more; for the second 
offence, shall be imprisoned two years, and find sureties for two years longer; 
and for the third offence, shall be guilty of felony without benefit of clergy. 1 
Also, if a person knowingly tenders in payment any counterfeit money, and 
at the same time has more in his custody, or shall, within ten days after, know- 
ingly tender other false money, he shall be deemed a common utterer of 

* Selling base and counterfeit money at a lower rate than its denomination imports — 
as twenty bad half-crowns for a guinea — is a crime of great magnitude, and in populous 
towns is much practised. The offender in this case is either the coiner himself, or the 
wholesale dealer between the coiner and the utterer, who puts each piece into circu- 
lation at its full apparent value. The statute declares that the offender shall suffer death 
as in case of felony ; but, not having expressly taken away the benefit of clergy, for the 
fin^, offence he was subject only to be burned in the hand, and to suffer any imprisonment 
not exceeding a year; and, since the 19 Geo. III. c. 74, the burning in the hand may be 
changed by the court into a fine, or whipping publicly or privately, but not more than 
three times. An offender of this description must necessarily be so conversant with 
coining or coiners that public policy requires that in the first instance he should be sent 
out of the kingdom. 

It has been determined that the term milled money does not mean edged money, or 
money marked on the edges. 

The word milled seems to be superfluous, and to signify nothing more than coined 
money. Running's case, Leach, 708. 

In a case where the prisoner had counted out a quantity of bad money and placed it 
upon a table for a person who had agreed to buy it, but before it was paid for, and whilst 
it lay upon the table, the prisoner was apprehended, it was held that he had not paid it 
or put it off so as to be guilty of this crime. Wooldridge's case, Leach, 251. 

But. in this case he certainly might have been prosecuted for a misdemeanour; for 
every attempt to commit either a felony or a misdemeanour is a misdemeanour. K. vs. 
Scofield, Cald. 397. 

The R. vs. Sutton, 2 Stra. 1074, which is the basis of the cases R. vs. Scofield and R. vs. 
Higgins, 2 East, 5, is precisely in point upon this subject. A man was convicted of a 
misdemeanour for having in his possession two iron stamps, with intent to impress the 
sceptres on sixpences. The court, after hearing two arguments, declared " the intent is 
the offence, and the having in his custody is an act that is the evidence of that intent." 

This case is more fully reported in Cases in the Time of Lord Hardwicke, 370; and there 
it appears that one count was for having in his custody a counterfeit half-guinea, with 
intent to utter it. The court take no notice of that count in their judgment ; but in the 
argument four indictments are cited, for unlawfully procuring false money with intent 
to utter it, and with intent to defraud the people of England. 

The words in the statute 15 & 16 Geo. II. are, •• shall utter, or tender in payment;" 
and it has been decided that the words "in payment*' refer to the word "tender" only; so 
that to tender in payment is one offence, and to utter is another; and a man was con- 
victed of uttering who having received a good shilling immediately changed it and gave 
back a bad one, insisting it was the one he received. Frank's case, Leach, 736. 

If a man is prosecuted for having uttered or tendered in payment any false money, 
and for having done the same within ten days afterwards, these two acts must be charged 
in one count. Tandy's case, Leach, 970. 

But it is not necessary to aver in such count that the defendant was a common utterer 
of fal*e money. Smith's case, ib. 1001. — Christian. 

6 It is now settled that the mere act of hating counterfeit silver in possession, with an 
intent to utter it as good, is no offence, for there is no criminal act done, (Russ. & R. C. C. 
1H4, 28S;) but procuring base coin, with intent to utter it as good, is a misdemeanour; 
and having a large quantity of such coin is evidence of having procured it with such 
intent, unless there are other circumstances to induce a suspicion that the defendant was 
the maker. Russ. & R. C. C. 308.— Chitty. 

7 By the 3 Geo. IV. c. 114, the prisoner may be sentenced to hard labour. The reward 
given by the 15 Geo. II. c. 7 is taken away by 58 Geo. III. c. 70. — Chitty. 
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fuuiiliTli'ii iiioiu'V. ;imi *hall for llit* lin»t offfiin* U* impn*oiic«l **nt y«»r. and 
find nuii tic** lur ln<« ^«N».i In<Iim\ imir tor two yvam lunger, and lor tin- *rojf>4 
Kh* ^un t v ••! Irlmiv ujtliout hciifrit ill" tU*rie\ liv I liv *antf atatutf. it i* aiao 
ena« hil. that il un\ )•« n*mi i-oiiiili'iifitn thf tiip|H a r i*'in hi* ahali »uftrr two 
year* ijii|irifM>iiiiii'iit t ami tin.! nuri-tifM lur two year* iiiorv liy »tatuli- II itm 
ill. i. In. |mtmiii« t tuiiiii rlt-iiiii^ i-i>|»|M*r liull-|N'ii«'i' tir larthniir*. with tiinr 
abettor*, i»r Inning, m »ijn^, rn «i\m^. or |»ut tuikT o If any eounterlfit ««»f»|«r 

IllOllft Hot U'lliji i ill III piei -vn or lll«U««l i|«tW II i At A llt»» YalUf thail It llU|«irl* 

to U' of, »liall In- tfinlly ol Niu^lr leiouy.* An«l by a UMii|K»rmry »tatut«*. 14 
<ifo. HI. i. 4J.i 1 1 nit i i|iiuiili(y o| iintiu'V, rx« «f<luii; thf mini ol ti\<* founda. 
Ih-iii^ i>r }ti*rjMirtiuu to U- the mImt i-oiii of tin* realm, hut l*-|ow tin- Mamlard 
ol' the mull in ui-i^lit or lim-uf*«, niiall lu* uu|N»rt«'«i into (ireat llntaui or Inew 
lainl, tin* mum- frliull !>•• |iirlt'itt*<l in ojual uiuietif* to the crown and |ipmti utur* 
Thu* iiitu h |i»r otlcm-i » n-ialiii^ to tin* ii»m. a* wi-ll ini~hnn-aiioiir» a« t«-i*>iiie«, 
which J ihoii^lit it nio-t i-tiuvfiiii'iit to roiinniiT in one ami the aaiiif %n*%». 

2. Fi-hune* a^aiimt tlir kiii^'n ••'■fai'i/i* > are t bene : Fir*t, by Malute 3 Hen 
VII. ill. il" an} umirii Hi-rvant of tin* kiiitf'a liou»ehoIf| ion»pire« nr ioiiUxio- 
•Hil 1 ruiv * |ok, » *»n\ i«*r<l «»l tin-* 'realm, or other pen-in. »«orii ol the kin* • 
' (••ithiil, la* nliail U« tfuillv ol Ii-ioiiv. SiHiiiiillv, bv Matutet* Anm-. t l«i. to 



Kult. itrikf, uoiiimI. or uiifinpt to kill any privy eomiM'llor in thf nr«utio« 
Ol' hi* ollii-r i*i inaiir leloiiy without U'tiffil of rleriry M 

•I. Krioiin-N in .«*rr»#iy/..r#i//« */<rff.«. whuh •ervire m i*erif rally inronM*tfiit «:|h 
•llt'^iaiii i- to mir'n natural prune, an- reMniiiifd ami puiuditd by «tatntf A Jar 1 
C. 4. uliiili iiiaki-* it lrloii\ l<ii an\ |mtimiii mluiti-vt-r to jjo nut <•( tl.i- ri aim. tu 
M»rv« a »ii\ luiii^ii |iriin i-. uitlfiit iia\ mif tir*t laki-n tin oath i»l alU-^iaMY be- 
fore In.-» •Ji'|iartiir«' .Vml it i* li'Jony nliMi inrany t;t'iitU*inaii, or |mtwi|i ••! Litfbrr 
df^rfc. or who hatli Imriic an\ oilin* in thr urin\ . !•» i;o out ol llif rralm to 
avr\'« ( i»ih h ii»ri*t^u pnini- **r Mul«*. witlumt pn-viiMi*l\ t*iii«*ririi; int«»a l-»mi. with 

tWo Mintli"*. If *t to In- rn ••!»« llnl to tin* mt o| |{o|lir, or filter Illlo anv niff|»pi- 

rat'V a^ain^t hi** natural iMivmi^n A in J further, hy i>talut« a !> (im 1 1 r H.*, 
t'iilopi-«l h\ r.tatulr •!• lim II «• 17. il any nuhjfi-t ••! 'lirral Britain ultail enU»i 
liiuiM-ii. or il an\ |M-r*"ii f*liall |»pm urr him to In* «-i»li-ir*i, in any l«»rvii;n trnwr, 
or «l«'tain or I'lnhaik him lor that |mr]Nm4'. « ithoiit lirt*n«t* uml«*r thr kiiii; • *i^ti- 
manual, hi- nliaii U- £mii\ ot ti-lnny uithout lieni'tit o| rlt*nry ; hut il iftir i^rnwa 
im» ••iiii«ti *1 or • iitu •«! -iiall <li-« ii\t-r In- -nlin * r w itlnn hft«-«-ii «lay«. n»a« h«* mar 
U»a|j.r. h« inh <l au«i t**u\ i< t«il ••! tin* -aim-. In* -hall U- tii<lrnuiinV«J Hy »tatut# 

■ Tlii- 1 '• X I'.iiiM. II ■■ 'Jo .iti.l (bf II Immi. HI. <*. 4o •| N H-ifv Li.'r.prmr* an>l />^Aa^ 

onl) . Iiii.oilicr |n (•••|>|«r ii.<iit\ ln*\»ii»r In^-ii «iii*fl* utiiit^l. iLi* |*n»« i«mn* ••( ilyw 

PtalUt* - l\ ||ii< .7 <••<■• III i !*.'•. *»»•• ■•*!■ mhtl lt> *il olh«-r |i|in*m i»l in|-|«r U***r1 

mhu h .in ■•! I. M<«i t>> U iiiri*iit )•> tin- kiiijc ■ |.r«H Um«iHiii. A rriiiaikAl>i«* rrr^jr m 
Oia«h in !»•» ililli-M nl | .!*:•■* "I Mr. r^-l • |«uMn utioii u|*»n i riimiial U«.«K.«h at*i«« 
th«* | ui. i-:. ii. • m I* r ■••.i-iii > r >-|>|ir ii»«»ut\. ami l.ir m-Hhi^ «^<uiit«*rffit !!»• tin i*+ Irm 
tluin il- ■!. ti..ii».i»ai.'-n nu)-»rt- !-• \m\ "iiU hurmiif in iIm- h«i»i| an*l uti|ir.«>nm«*ot a 4 
rln^l.n: .t v.ir 1 l-i-l I' < |i.J. 1-1 Jlul I in- |>uio*hiiirnl i*»lorr tin* l'^im III ia 
all i ■*•■•■ ••: !• ifit> ui.xii K.»'l ih«- UiH-lit nf • l«r|r> »a* liurnni^ in llif lian«l. aa*i iaa- 
|<riM>n.i.. itt j.tr an> iiiuf. at llit- 'li». ii'tifii ol ihi* juiltft-. not laoff than U* nn# |««r. 
uinh-r i ..«■ I* Uii • 7. -. ... IU ihi- I'Mmi. III. i. 74. Iiurtniiir in lh+ luuui imi km 

cUmh&i ,i tli.- 'l.^riii f thf jmliif mio a tiio'. «*r «Iii|i|>iu|| nut lunrv taaa tW«* 

timi- >••• |> .:7 J. ;•••? - « , iihi«ti%\. 

•Tin- -!.i?'it.- i\ tl.«- ■■''«»-•• Ill •- 74 i« r«-\iT«>«l an<l m«<li* |M*r|M*tual. — 4-'aai»ri*« 

]lt*i ((.•».- *uiut«« 4n> .ill n |- akU*i \*\ two i^t-nl •intuit**, i 'J W. IV. c. A4 and 1 Vrt, 
r. '"V ' \ «f..- I* !!••■ i.m r. l.it.i. K ' t>> tin- •■th-nfi* •>! <«iiiuii|( u turn «if«-Urr«i ao«l rr^uiu«^l 
— Sua ik: 

* I hi- . .::.r -♦.»tu!. w.i* tna«t«-l m • ■■!>*•* |io-i»*c 4if Mr. Ilarlrr. thm Stvn*lari at x«i^ 
briiii; •I.tl>i-<<1 I \ \i.tl»-i»\ nin-anl. a r r« n« h u»«r*|Ui*. ahilr uiulrr raanniialii« liv^«« 
thf |ii\i •••iiinu. >•-•■ mi atiount ol lit.* m out* of thf K&AUiiber** hy l^aa >«.ft — 
A B* a hoi i-. 

liv -!.•: '♦!.-. IV i- 1 tit taint.- an* n* | «•*!« 1 ; »n«l ••. 11 • all atlfin|»U !•* k.U 

an* »»-*«». i .i| :ai >iili nit* wiiiii>ui »ji\ ili«iiiii-iioii •» tu ihr rank uC th«|*rtj, with il« 
MU«|ttHm ol tho king and the royal lauulj .— fct »■ abt. 
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29 Geo. II. c. 17, it is moreover enacted that to serve under the French king as 
a military officer shall be felony without benefit of clergy; and to enter into 
the Scotch brigade in the Dutch service, without previously taking the oaths of 
allegiance and abjuration, shall be a forfeiture of 500/. u 

4. Felony by embezzling or destroying the king's armour or warlike stores is, 
in the first place, so declared to be by statute 31 Eliz. c. 4, which enacts that if 
any person having the charge or custody of the king's armour, ordnance, am- 
munition, or habiliments of war, or of any victual, provided for victualling the 
king's soldiers or mariners, shall, either for gain, or to impede his majesty's 
service, embezzle the same *to the value of twenty shillings, such offence r*ino 
shall be felony. And the statute 22 Car. II. c. 5 takes away the benefit *- 

of clergy from this offence," and from stealing the king's naval stores to the 
value of twenty shillings; with a power for the judge, after sentence, to trans- 
port, the offender for seven years. Other inferior embezzlements and misde- 
meanours that fall under this denomination are punished, by statutes 9 & 10 W. 
III. c. 41, 1 Geo. I. c. 25, 9 Geo. I. c. 8, and 17 Geo. II. c. 40, with fine, corporal 
punishment, and imprisonment. 1 * And, by statute 12 Geo. III. c. 24, to set on 
fire, burn, or destroy any of his majesty's ships of war, whether built, building, 
or repairing ; or any of the king's arsenals, magazines, dock-yards, rope-yards, 
or victualling-offices, or materials thereunto belonging; or military, naval, or 
victualling stores, or ammunition ; or causing, aiding, procuring, abetting, or 
assisting in such offence, shall be felony without benefit of clergy. 

5. Desertion from the king's armies in time of war, whether by land or sea, 
in England, or in parts beyond the sea, is, by the standing laws of the land, 
(exclusive of the annual acts of parliament to punish mutiny and desertion,) 
and particularly by statute 18 Hen. VI. c. 19, and 5 Eliz. c. 5, made felony, but 
not without benefit of clergy. But, by the statute 2 & 3 Edw. VI. c. 2, clergy 
is taken away from such deserters, and the offence is made triable by the justices 
of every shire. The same statutes punish other inferior military offences with 
fines, imprisonment, and other penalties. 1 * 

11 These statutes of 9 Geo. IT. and 29 Geo. II. are repealed by the 59 Geo. III. c. 69, 
which re-enacts and adds to their provisions ; and by it the entering into, or agreeing to 
enter into, the aid of a foreign prince or people, &c. in any warlike capacity whatever, 
or going abroad with that intent, or attempting to get others to do so, is a misdemeanour, 
and punishable by fine or imprisonment, or both ; and a penalty of 50/. is imposed on 
masters of ships and owners For assisting in the offence. There are further provisions 
f or preventing the offence. — Chittv. 

" This provision of the statute 22 Car. II. c. 5, which takes away the benefit of the 
clergy, is repealed by the 5 Geo. IV. c. 53 ; and offenders may be transported for life, or 
for not less than seven years, or imprisoned, with or without hard labour, for not exceed- 
ing seven years. — Chittv. 

u By the 39 & 40 Geo. III. c. 89, s. 1, persons, other than contractors, receiving or 
having stores of war in their possession, may be transported for fourteen years ; and, by 
sect. 2, persons convicted of offences against the 9 & 10 W. III. may, in addition to the 
punishment thereby to be inflicted, be punished with whipping and imprisonment, of 
either ; but the penalty may be mitigated.— Chittt. 

14 To this class of felonies injurious to the king's prerogative may be added two felonies 
lately created by the legislature, who thought it expedient to repress the attempts of 
mischievous and disaffected persons by transportation or capital punishment. The 37 
Geo. III. c. 70 (revived and made perpetual by the 57 Geo. III. c. 7) enacts that if any 
person shall maliciously and advisedlv endeavour to seduce any person serving in her 
majesty's service by sea or land from nis duty and allegiance, or to incite any person to 
commit any act of mutiny or mutinous practice, he shall be guilty of felony, and shall 
suffer death without benefit of clergy. The crime, wherever committed, may be tried in 
any county. A sailor in a sick-hospital, where he had been for thirty days, and there- 
fore not entitled to pay, nor liable for what he then does to a court-martial, is a person 
serving in the king's forces by sea, within the 37 Geo. III., so as to make the seducing 
him an offence within that act. Russ. & R. C. C. 76. — Christian. 
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CHAITKK VIII. 

OK PK^rMKL 

• 1031 *** Tliinn *|HM-ie* of ijfft'iiw mort' immediately affecting the king and 
■* hiit government, though not nul»j«*«l to capital putu*hment. i* that «*l 



•MMirr, no called from the word* of the writ pn»|»aratory to the prtMnuu 
thcrcot : •• pnrmumrr* <i i nwuu A. H" cau*e A. li. to In* forewarned that h«* appear 
before iin to answer the contempt wherewith lie Mand* charged: «lmti mo* 
tempt in |»articiilurly n»cited in tin* preamble to the writ.* A i 1 It tiMik it* original 
from the exorbitant power claimed and exeniNcd in Kngland by the t**f*. 
which, even in the day* of blind sen I, wan too heavy tor our ancestor* to hear 
It may jiiNtly U« olmcrved that ndigiou* principle*, w Inch i«brn genuine aad 
pare) have an evident lc ndcncy to make their pnjfeM»or* U*ttrr citizen* a* well 
aa better men, have <whcii |H*rvcrtcd and crn#ncouN> Iwen u*ually »uh%er»iveof 
civil government, and U*eii made Im»i1i the ehiak and the instrument ot e%ery 
peniieiouii denial that eau Ik* harboured in the heart of man. The unbounded 
authority that win ex en* i Ned by the l>ruid* in the went, under the influence «*f 
pagan *u|H*mtition, and the terrible ravage* committed by the Saracen* in the 
eaet, to propagate the religion of Mahomet, Im»cIi witnewi to the truth trf thai 
antient universal olmervutioti, that, in all age* and in all countries, civil and 
eocle»ia*tical tyranny are mutually pnnJuctive of eaeh other. It i», therefore, 
the glory °l" *"** chureh of Kngland that »he inculcate* due oliedience to lawtai 
»1(M1 • u| h«»nty. and hath been tan her prelate*, on *a trying occa*4ou, <»are 
J ex|»re»Hed it no in her |irinei|»lea and practice ever mo»l unoueMiouaNv 
loyal. The clergy of her |H'i*Miai»ioii. holy in their doetnoea and unblcmojacd 
in their liveM and converMition. an* alno moderate in their ambition, and enter- 
tain jiiNt iiotioim of the tie* of Nociety and the right* of civil govern meat- Aa 
fin matter* of faith and morality thev ark now ledge no guide but the Sen pt urea, 
eo, in mat tern of external polity ami of private right, they derive all their title 
from the civil magi Nt rate; they look up to the king aa their head, to the par- 
liament a* their lawgiver, and pride themaelven in nothing more jnvtly than in 
being true mem Iter* of the chureh, emphatieallv by far eatabliwhed. Wbereae 
the not ion n of ccclc*iaNtical lil»erty, in thone wtio differ from them, an well m 
one extreme iin the other, t for I hen* only N|ieak of extreme*.) are equally and 
totally dcMrurlive of tho»e tie* and obligation* by which all aociety i* kept to* 
gelhcr; equally encroaching on tho*e right* whicli n*a*on and the original oa- 
tract id* even* free Mate in the univerne have vented in the aovemgn power; 
and equally uituing at a diMiuct independent *upremacy of their own, where 
•pi ritual men and * pi ritual cau*c* an* wficeroed. The dreadful effect* of tmrk 
a religiou* h*gotry, when actuated by cn-oncou* principle*, even of the I'nHeeV 
ant kind, an- Mif'liciciitly evident from the hiMorv ot the anahapti»t» in Ger- 
many, the c«iven:inl«-p* in Scotland, and that defuge of *ectaric« in Kngtaad 
who murdered their Novcreign. overt umed the church and monarchy. *kook 
every pillar of law. jii**tt<c. and pnvate pn»|»crty. and moat devoutly cMahlwhed 
a kingdom of the taint* in their Mead. Hut the*e horrid dcva*tatioa«, the 
effect** of turn* madnc*», or of jtcal that wa* nearly allied to it. though violent and 
tQtnultuiiti*. were but of u *hort duration. Whcrea* the progre** of the papal 
policy, long a* United by the Mcady coun*eU of *uccc*«ive pontiff*, t«>ok deeper 
root, ami wa** at length in tome place** with difficulty, in other* never vet.exttr* 

Cited. K«»r thi** we might call to witm**<a the black intrigue* of the Jeauita, aa 
tely tnumphant over t'lirmtemlom, but now univeraally abandoned by < 



1 iVmniMi, in ln«-I.atiii t it u»cd in *J1 it* ten»e* *nd participle* fcr 4 
Dueange Ulu»* *-4.a*iit urn. 
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the Roman Catholic powers; but the subject of our present *chapter r^Ae 
rather leads us to consider the vast strides which were formerly made in L 
this kingdom by the popish clergy ; how nearly they arrived to effecting their 
grand design; some few of the means they made use of for establishing their 
plan ; and how almost all of them have been defeated or converted to better 
purposes by the rigour of our free constitution and the wisdom of successive 
parliaments. 

The antient British church, by whomsoever planted, was a stranger to the 
bishop of Rome and all his pretended authority. But, the pagan Saxon in* 
vaders having driven the professors of Christianity to the remotest corners of 
our island, their own conversion was afterwards effected by Augustin the monk, 
and other missionaries from the court of Rome. This naturally introduced 
some few of the papal corruptions in point of faith and doctrine ; but we read 
of no civil authority claimed by the pope in these kingdoms till the era of the 
Norman conquest, when the then reigning pontiff having favoured duke William 
in his projected invasion by blessing his host and consecrating his banners, he 
took that opportunity also of establishing his spiritual encroachments, and was 
even permitted so to do by the policy of the conqueror, in order more effec- 
tually to humble the Saxon clergy and aggrandize his Norman prelates; prelates 
who, being bred abroad in the doctrine and practice of slavery, had contracted 
a reverence and regard for it, and took a pleasure in riveting the chains of a 
free-born people. 

The most stable foundation of legal and rational government is a due subordi- 
nation of rank and a gradual scale of authority; and tyranny also itself is most 
surely supported by a regular increase of despotism, rising from the slave to 
the sultan ; with this difference, however, that the measure of obedience in the 
one is grounded on the principles of society, and is extended no further than 
reason and necessity will warrant ; in the other it is limited only by absolute 
will and pleasure, without permitting the inferior to examine the title upon 
which it is founded. More effectually, therefore, to enslave the consciences and 
minds of the people, the Romish *clergy themselves paid the most im- r*inA 
plicit obedience to their own superiors or prelates ; and they, in their L 
turns, were as blindly devoted to the will of the sovereign pontiff, whose de- 
cisions they held to be infallible, and his authority coextensive with the Chris- 
tian world. Hence his legates a latere were introduced into every kingdom otV 
Europe ; his bulled and decretal epistles became the rule both of faith and disci- 
pline ; his judgment was the final resort in all cases of doubt or difficulty; his 
decrees were enforced by anathemas and spiritual censures; he dethroned even 
kings that were refractory, and denied to whole kingdoms (when undutiful) the 
exercise of Christian ordinances and the benefits of the gospel of God. 

But, though the being spiritual head of the church was a thing of great sound, 
and of greater authority, among men of conscience and piety, yet the court of 
Rome was fully apprized that (among the bulk of mankind) power cannot bo 
maintained without property; and therefore its attention began very early to 
be riveted upon every method that promised pecuniary advantage. The doc* 
trine of purgatory was introduced, and with it the purchase of masses to redeem 
the souls of the deceased. New-fangled offences were created, and indulgences 
were sold to the wealthy for liberty to sin without danger. The canon law 
took cognizance of crimes, enjoined penance pro salute aniina>, and commuted 
that penance for money. Non-residence and pluralities among the clergy, and 
marriages among the laity related within the seventh degree, were strictly pro- 
hibited by canon ; but dispensations were seldom denied to those who could 
afford to buy them. In short, all the wealth of Christendom was gradually 
drained by a thousand channels into the coffers of the holy see. 

The establishment also of the feodal system in most of the governments of 
Europe, whereby the lands of all private proprietors were declared to be holden 
of the prince, gave a hint to the court of Rome for usurping a similar authority 
over all the preferments of the church, which began first in Italy, and gradu- 
al 
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• 10*1 ,l ^- v *P ni ' || l i (tl4 '^ lo England Tin* ]•*•)»•' Inrjimt' a • filial l.-rd. and »:i 
1 J ordinal-** patron* «i-r<* !•• h"ld tlu'ir right ••! |iatn»nagc under ti.i* ui..- 
vcn*al «u|iiThir 11-lati •» held \*x feodal (•-nun-. h«ing originally gra(uilou* •! - 
DAllitN**. Were Ul that (line drm'lllinatcd Uuftl't- tin ir very name. a« ••«•* a« 
coiiMituti"!!. wat Uirn-wcd. urn! llir run* of (In* ••mU «»l a |»an*di tht-me • an •• 
tn In* <|i-iHtiiuiuiti'i| u limit' f. I.a\ teen win* i-iinli-m-'i hy mw-ttitun- or •If. ury 
t»fcorp*>ral p<i— »«■— •mn ; ;tnd »|>;ri(ii»l In-m-nYi •». whiih :i( lir*t ui-rv um\ • r*>->..t 
donah \ •*. now h«ri\nl in like manner a •pint >i:tl inveMiturc hy n.*»tituii"r» in n 
tin* hndiop. ami iiitliit-M**ii under In** authority A» land* escheated (•• the l«r«i 
in dcle« i ••! a legal tenant, •»■! I*eiicm i-« Iii|»««mI t«> tli«* l'i-h«»|», upon m>ii pr« «m Ma- 
tin?) h\ tin- patmn. nt tin- nature o| a M|*iritnal «••»« h.-at. 'I In* annual tenth* «•••• 
leclcd Innii thf c-|t-rir\ urn* •*«|iiivalriii to tin* teodal render, or n-nt n^n^l 
U|m>ii ii grant ; the oath of eafiomtal olvcdicncr wat t-«»|»i«-«| fri'in the ••alii •■! Irally 
required Imiii tli«* viif»al hy lii*» miperior; an«l tin* yrimtT ^■•■•m ot mir nuotarr 
tenure*, whcn-hy the firtt profit* of mi heir't c-tatc men* i r tolly «xt..rt«d ly 
hut |nnl. gave hirth to a» cruel an exaction o| tir»t-trui(» fn-in the U i»»tn«4 
clergy. Ami tin* «Nca»ional aidt ami talliagc* levied hy tin* prime on hi« vaa- 
aaU gave a handle to tin* |iope in levy. hy tin* in ran a ul In* legale* a l.iUtt, 
IVUt-|h'ih-«' ami other taxation^ 

A( length the tmly father went a Mep hcyoml any example of either emperor 
or feudal lord, lit* rc*crvi*d In hitn-clt, hy hin own a|N-«to[ii-a) authority .<d the 
|in***i'iilatinii li> all In-ih hi i— uhuh hei ami- \iiiant while lli«* incuiut»ciit »a» at- 
Icniluitf (In* rniirt nl Kmiiii* ii|m»ii an\ «hiu*»i.hi. nr ■■n hm jminn'V ilmlirr *»r l«t k 
afain ; ami iinirt*«»vi'r **ii«-li al**" :i- lM>«aiiii* varanl hy hi» |»n»iip'ii«»n to a l*i*>h«»|k. 
111' f»r ahhry : "tihim.n <ht til,i f«r*',tt,r ••i.wmririn/ rf tlrtmrnttt jwr tlrt-it-mrm ttU 
funni'ii ttintm m—ium ti.^unu " And tin** la-t. tin* raiMmmta i|«*i laml. wan m> 
detriment at all (•» tin* jaitnm. l*«-intr «»nlv likt* l\iv iliatno* "f a lifv in a lr«Hiai 
estate by the hint I>i*|»en»ati"ii» t«» tax « •■•! the**** vai aneira U-ipit the tiiMtnrae 
at fummttfiams ; ami j-apal /inirMiunji were the |in*vioUi« nominatmn to •orh 
•lom ^ >n,,a * (,<,N ' '•>* n ■*' !M * ol uit(ici|iati«»n v U*lore they •In tame actually vi*k1. 
^ (hough at\erwar<U in«li«*eriiuiiiately ap|»li«*<l X** any right <*i |»a(ni*aairr 
exerti-il i»r iit*uqN*il hy the jhijnv In iniiM*«juem-e **t which, the U*#t li\inir» were 
fillet I hy Italian ami t^her tnn*igii i-lergy. e«|iially um>kille<l in ami adven* t«» 
the la*a*t and <»ni*»titution of' Kii&;laiid. The very muni nation (<i hi«hoiirit<«, 
ihat atitietit |in*mL;ati\r ••! the rmuii, wn« »a n**»ted" fn.m king Henry the rirM. 
and arti-rwaid* tn>m hit «u« i e*****>r. king John, and M-eniinglv. indeed, rt interred 
on (he i liap(ent helniiging t«» i a« h «M-e ; hut. hy mean* o| (he lre<|uetit apf*eaU 
to Home, tltnuigh the inirii-aiy *»l the law** *ahif h regulate^l eanonieal eleetJ4ih«, 
Win eventually vetted in the |i»i|.i- Ami. to *»nin up tin* lieaii with a tranter- 
tioti up**! unparalleled ami a-t- iu-luiig in itt kiml. |n»|n» IiuhmviiI 111 had at 
length the effrontery U* ileuian«l. ami king John hail the meaiine** to eon*«-iit t>*. 
a retigiiall'ili o|" ln*» I'MUii !•• the |Nipe. \\ h«Ti'|.\ Knglaiitl wa» to !•«'<-« >liie l«*r- 
ever M I'eter't p:tti-im«iii\ ; ami tin- da*»lardh tuouan h n*a<-« ep(t*tl hi* •• eptre 
fn»iu the haii'l- ul the papal U-gate. to Imld at i hi- tat^al o| the holy M*e at (lie 
annual nut ol a ih«»n-»an-t ui:trk- 

Allot ln-r engine »«t mi |.-»t. ««r at h*a»t greatly improved, hy the roort ««f 
I<4iine, *aat a niattiT ph'« •* oi pa|>al jnihey .Not eontentwith (he amide |»r»v 
Vttioii nt tithi't wlmh (he law o| the land had given to the parochial 1 1 i-rgv . 
they etidi'avured to gnitp at the landt ami inhi-ritaiiee* of (lie kingdom, ai.d 
(had not the h-gi-lature w itii-ti-Ml them.uniild h\ thin tune have prolyl iv 
U*en inatttT'* o| ivi-n Pm.( m| gn*uml in the kingdom. To thin end they intr*»> 
duc«tl the UHHik'* i*l the lh-ii« -•In tine iirid oth>-r rule*. m«ii o| iM»ur ami AU*(i re 
ndigion. ofpanitiMl In -in tin- uorld and it* ifii.ii-ru** h\ a vow ol |ier|i«*tiial in- 
hai \ . \it lati mating tlo- iii:mlt ••!' the |N*op|r \*\ pr«*tfiictii to cxtra>»r*dinar a v 
aamtit\. while ail tlnir aim wa* !•• aggramlixe tin |m.*ait ami extend the ir.^ . 
eiice ••! tln-ir gmml *»u|Mri-»r. the |m.| M * And a*, in iIiom* tinii^ ol ci\il tamu.t 
irreat mputet aiel \ loleiice wi'p' daily • ■•iiuiutN *l hy ovcrgn-wii l«»nU and it.« r 
adh« r« ii(t. th«v were taught to ln>lie\e that (••uiiduig a lumianlerv a iiti.c (•«- 



/ LMirtt i, t i.f 1J 



Digitized by 



Google 



Chap. 8.] PUBLIC WRONGS. 108 

fore their death would atone for a life of incontinence, disorder, and bloodshed. 
Hence innumerable abbeys and religious houses were built within a r*iOQ 
♦century after the conquest, and endowed not only with the tithes of I* 
parishes which were ravished from the secular clergy, but also with lands, ma- 
nors, lordships, and extensive baronies. And the doctrine inculcated was, that 
whatever was so given to, or purchased by, the monks and friars, was conse- 
crated to God himself; and that to alienate or take it away was no less than 
the sin of sacrilege. 

I might here have enlarged upon other contrivances, which will occur to the 
recollection of the reader, set on foot by the court of Borne for effecting an en- 
tire exemption of its clergy from any intercourse with the civil magistrate : 
such as the separation of the ecclesiastical court from the temporal; the ap- 
pointment of its judges by merely spiritual authority, without any interposition 
from the crown; the exclusive jurisdiction it claimed over all ecclesiastical per- 
sons and causes ; and the privilegium clericale, or benefit of clergy, which de- 
livered all clerks from any trial or punishment except before their own tribunal 
But the history and progress of ecclesiastical courts,(e) as well as of purchases 
in mortmain,(/) have already been fully discussed in the preceding book ; and 
we shall have an opportunity of examining at large the nature of the privilegium 
clericale in the progress of the present one. Ana therefore I shall only observe 
at present, that notwithstanding this plan of pontifical power was so deeply laid, 
and so indefatigably pursued by the unwearied politics of the court of Rome 
through a long succession of ages; notwithstanding it was polished and im- 
proved by the united endeavours of a body of men who engrossed all the learn- 
ing of Europe for centuries together; notwithstanding it was firmly and reso- 
lutely executed by persons the best calculated for establishing tyranny and 
despotism, being fired with a bigoted enthusiasm, (which prevailed not only 
among the weak and simple, but even among those of the best natural and ac- 
quired endowments,) unconnected with their fellow-subjects, and totally indiffer- 
ent to what might befall that posterity to which they bore no endearing relation : 
yet it vanished into ^nothing when the eyes of the people were a little r*iiA 
enlightened, and they set themselves with vigour to oppose it. So vain «- 
and ridiculous is the attempt to live in society without acknowledging the obli- 
gations which it lays us under, and to affect an entire independence of that civil 
state which protects us in all our rights, and gives us every other liberty, that 
only excepted of despising the laws of the community. 

Having thus in some degree endeavoured to trace out the original and subse- 
quent progress of the papal usurpations in England, let us now return to the 
statutes of praemunire, which were framed to encounter this overgrown yet in- 
creasing evil. King Edward I., a wise and magnanimous prince, set himself in 
earnest to shake off this servile yoke.(^) He would not suffer his bishops to 
attend a general council till they had sworn not to receive the papal benedic- 
tion. He made light of all papal bullos and processes; attacking Scotland in de- 
fiance of one, and seizing the temporalities of his clergy, who, under pretence 
of another, refused to pay a tax imposed by parliament. He strengthened the 
statutes of mortmain, thereby closing the great gulf in which all the lands of 
the kingdom were in danger of being swallowed. And, one of his subjects hav- 
ing obtained a bulle of excommunication against another, he ordered him to be 
executed as a traitor, according to the antient law.(A) And in the thirty-fifth 
year of his reign was made the first statute against papal provisions, being, ac- 
cording to Sir Kdward Coko,(i) the foundation of all the subsequent statutes of 
praemunire, which wo rank as an offence immediately against the king, because 
every encouragement of the papal power is a diminution of the authority of the 
crown. 

In the weak reign of Edward the Second the pope again endeavoured to en- 
croach, hut the parliament manfully withstood him; and it was one of the prin- 
cipal articles charged against that unhappy prince, that he had given allowance 

(•> Sm> book III. pnftefii. (h } Bm Abr. tit. Cbrtme, 115; Trtamm, 14. 6 B. p. 1, ftl. U, 

(/)SwU*>k ii.pago268. 8 Am. 19. 

C) I>uv. 83, Ac. («) 2 ln»t. 688. 
Vol. IL— 26 
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♦against foreigners that about this time, in the reign of Henry the Fifth, r*ii© 
the alien priories, or abbeys for foreign monks, were suppressed, and *- 
their lands given to the crown. And no further attempts were afterwards made 
in support of these foreign jurisdictions. 

A learned writer, before referred to, is therefore greatly mistaken when he 
*i\ya(ti) that in Henry the Sixth's time the archbishop of Canterbury, ar.d other 
bishops, ottered to the king a large supply if he would consent that all laws 
against provisors, and especially the statute 16 Ric. II., might be repealed, but 
that this motion was rejected. This account is incorrect in all its branches. 
For, first, the application, which he probably means, was made not by the 
bishops only, but by the unanimous consent of a provisional synod assembled 
in 14:>i), 18 lien. VI., that very synod which at the same time refused to confirm 
and allow a papal bulle which then was laid before them. Next, the purport 
of it was not to procure a repeal of the statutes against provisors, or that of 
liichard II. in particular; but to request that the penalties thereof, which by 
forced construction were applied to all that sued in the spiritual, and even in 
many temporal, courts of this realm might be turned against the proper objects 
only : those who appealed to Rome, or to any foreign jurisdictions; the tenor 
of the petition being, u that those penalties should be taken to extend only to 
those that commenced any suits or procured any writs or public instruments at 
Home, or elsewhere out of England ; aud that no one should be prosecuted 
upon that statute for any suit in the spiritual courts or lay jurisdictions of 
this kingdom." Lastly, the motion was so far from being rejected that the king 
promised to recommend it to the next parliament, and in the mean time that no 
one should be molested upon this account. And the clergy were so satisfied 
with their success that they granted to the king a whole tenth upon this occa- 
sion. (o) 



And, indeed, so far was the archbishop, who presided in this synod, 



[*114 



from countenancing the usurped power of the pope in this realm, that 
he was ever a firm opposer of it. And, particularly in the reign of Henry the 
Fifth, he prevented the king's uncle from being then made a cardinal and legate 
a latere from the pope ; upon the mere principle of its being within the mischief 
of papal provisions, and derogatory from the liberties of the English church and 
nation. For, as he expressed himself to the king in his letter upon that sub- 
ject, ** he was bound to oppose it by his ligeanee, and also to quit himself to 
God and the church of this land, of which God and the king had made him 
governor." This was not the language of a prelate addicted to the slavery of 
the see of Rome ; but of one who was indeed of principles so very opposite to 
the papal usurpations that in the year preceding this synod, 17 Hen. VI., he re- 
fused to consecrate a bishop of Ely that was nominated by pope Eugenius IV. 
A conduct quite consonant to his former behaviour, in 6 lien. VI., when he 
refused to obey the commands of pope Martin V., who had required him to 
exert his endeavours to repeal the statute of praemunire, (" execrabile Mud statu- 
turn" as the holy father phrases it;) which refusal so far exasperated the court 
of Koine against him that at length the pope issued a bulle to suspend him from 
his oih'ce and authority, which the archbishop disregarded and appealed to a 
general council. And so sensible were the nation of their primate's merit that 
the lords spiritual and temporal, and also the university of Oxford, wrote letters 
to the pope in his defence; and the house of commons addressed the king to 
sond an embassador forthwith to his holiness on behalf of the archbishop, who 
had incurred the displeasure of the pope for opposing the excessive power of 
the court of Home.(y>) 

* This, then, is the original meaning of the offence which we call prcemu- 



nin\ viz., introducing a foreign power into this land, and creating impe- 
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rium in imperio by paying that obedience to papal process which constitutionally 

C») Div. 9rt. author hopes to tie excused this digression. — if Indeed it be 

(Oi \\ ilk. f"Hcl. M<iy. Ilrit. iii. 533. a digression to ahow how contrary to the sentiments of to 

ir\ See Wilk. r.,uni.' M<t,j. lint. vol. iii. pamm, and Dr. learned and pious a prelate, even in the day* of p o *~— - 

Duck's Life of Archbishop Chichele, who wag the prelate thtwe usurpation* were which the statute* of prmm 

h'-rv spoken of. and the munificent founder of All-Souls and provisors were made to restrain. 
College in Oxford, in vindication of whose memory the 
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lK*Infi^i-«l to I In* kin.; uli-iir. lofij» n«*for«- tin* rfloriuatMii in I Ik* rvi|*n «»l llri.r} 
I lit' Ki^litli . :it ul.nli turn lln ]M'ii;tincN m| y .tif>4Hf Hi-rr imli-*)-*4 i-\U imI««*1 :•• 
luori' papal al-u-. » l.iiii Ut.m u- tin- km^'I'Mii tinh i-iitirrlt r«-m»um>. -1 II. r au 
tliontjk • •! tin •*••••( l«..iuf tlfiii^'li !■-•! all tin* t nrrupti <1 ilovtriiii*** o| tin* lii-man 
■luinli Ami tli.r. -i.iiv. I.\ iIm -.Mial -tftHiii- ..I Jl Il<n V I II * 1.'. ami .'.» 
lion V||| «- I '.i A « I. !•• a|»|"-.il tn ICi'tiii' Iriiin any of tin* km*: •» * itiirt*. ■»■»;• li 
i|Ihiii|;Ii uli-jal !•• |..iv h.fl at tiiin»* l-ii-n <omii\i'l at. !•■ •\iv In Koinr U*r ai. v 

I lit* t » •»! • or i|i-|M-ti*.iii'>ii. i>r in nU'\ any jipmi-m Irmn tln*n«-v. an- tuai|<- ItaMt- (•> 
tht a pain* "l" / rii Mi'.ii'/. Ami. in unli-r to n»tmv In tin- Iciiij* in «•"?«<■ -I tlir nomi- 
nation ••! \»i ant ln-!i«i|in. -. ami \t-t knp up tin* «— talili*«lifi| lorfti*. il i» rnai Ul, 
by uttttnt. ..i |I*ii \ III i Jo. that il tin- «li an ami < liapt*r ntu-M- to . N« t l\*+ 

IN'MHUi nannM li\ I In* k iii*4. ••!■ iin\ an tiln**li<ip tir lii«hop to i oiitirm or ii'ii^imtf 
liin. tin \ -lull tall witlnn tin* |N-iial(ii"> ol lh<* Matuti** of ^riMini'iif Ai*»», l-V 
»tatut<* .i Kit/ i I. !•• rilii-*i* tin.* oatli of **uprt*fiia« y will incur tin- pain* of /*r.r- 
munirr ; and to i|« a trml tin- pojM*» jun-iin timi in ll*i« rralin i* a j.'irwtuni/v lor th* 
lirM «illi'tn-i*. ami ln^li tria-oii |.»r tin* ■>••■-• hm I Si I****, l-j. *tatuti- \'.l Kin «- .'. 
to ini|Hirl any >/•//!•«.« /Vi. i ri»— »•■■». I't-aiU, or other MiperMitioti** tlmi-** prvtt*mJ«*l 
to Ik* hallow i*«I h\ tin* l»»hop hi Ilium*, anil ti'iplrr tin* «anii- to !•■■ ii<m-«| , or to 
ffweivi* tin* -sum- witli mii li nit i-iil ami tiol ili-«i.\rr tin* otf«-mlt-r , «t if a juMn * 
of t lit* |N*ai*i*. know in-* tln*ri'o|. »hall n«»l within loiirti*«-n ila\« «!•■* Ian* it !■» a 
privy coiin-M-llnr. tln\ ail im ur ^nnfintn ' Hut importing «»r •riling ma*«- 
Doolc*. or miImt |Mipt*.h )«.. >kv i* ( liy Mat uli* '•* Ja<- I •■ .». *i -•'». only hal*l«* to ll.«* 
pviialty of fnrty "•liillm-^t l.a-tl\. to iniitriliuti' to tin* maiiit«*iiani •• of a Jt-«uit •» 
coll«*^t*. or any |m>iu«.| ( M-iuinar\ wliat.vi-r. In-\hih| -m-u. or an\ |« r^»n in lit* 
aamt*, or lo iiintrimitr to tin- maiiiti'iiaiii-i* o| any J*— nit or |Nipmli pnt*«t in 
Knglttinl. i** l»y ntainti- J 7 Kh/. i* J ina«li* haM«* !•• tin* |hi»«1|m-» o| pr,rmm*trt 
• lli'l "Tim* lar tin* |n-iialln ■» m| / riMiH/m/v -i-rin t«i liavi* kipt wit Inn th« 

^ proper IhiuhiI** n| thnr uri^iiial ifi**titulH»n. tlu* ilrpr«'«»iii*£ tin* in*«rr of 
the* jk>|h' : Imt. tliry ln*in*» paiii>« of n»» im-«»ii-*itl«Tul*l«* ron<M*i|ii<*ii«-«*. it lia** l*mi 
thought tit tn apply tin- -aim* to otln*r liciiioim iirtrmi--*. rMiiut* nf nlmh l-4*ar 
Dion* an«l •.mm* I •■■*-• n-tatinii tn tlii** original •ilTi-tn-i*. ami •ohm* m* n-latmn at all 
Tliu*», 1 liy tin* Matuti* 1 ,V '.' I'll am! Mar <• H . to iuo|i-t tln> \* •»•»«•*- .r** # if 
aMn*y lamU L r rantii| l>\ parliaui«*nt to lli-nrv tin* Ki^litli ami K/lwanl tlir Sixth 
in a prirn%unitr J Si i liki-wi-i* i*» tlio otli'mr of a« t m if a** a l-rok«-r or a^i-nt in 
•iiv u»uri«-us I'oiiiiart. win ii alni\i« ti*n imt ti-nt iiitin-M m Uiki-n. I>v itatulr |:t 
hlix c* ** • .". 'I'm i-l-taiii an\ ita\ -»t prom-iling-i. ollirr than \*\ arn*«t ••! jmlj- 
mvnt or writ n| i-rpir. in any »uit lor a Mn»mi|»oIy. i- Iikrwi«<* a yrtTmnnirt. l-v 
atatutt* 'Jl Jar I i- .J I To ol'faiii an i-\t lu-i\«* pali-nt lor tin* *«»lr makini; «»r 
ilii|M»rtation nf i;uii|Miwili-r or arm*, or to li i ri< i«- r otliir** fn »iii mi|H»rtmir tlirm. i« 
aim » a y Tif n.i/n.rr. |.\ t w o -tatuti* ; tin* ohm liil'ar I *' -I. th«* otloT I Jar II r. 
•*.• . f ». <Mi tin* altofitniu. Ii\ -tatutf I'J « "ar II i* -I. of purvrvamr. y-an*l tli** 
|in*n»^ativr n| pn «-m|it i*>n . -«r t.tkm^ any virtual. U-aM*». or •fiMil*. fur thr km** « 
um*. at a Matt-il pru •-. w .tliniit i oii^i-iit o| tin- pniprntor. tin* •■x«*rtioii of an\ »u«h 
|MiWt*r |i*t tin* lut ur*- wa- i|i • larnl !•• im ur tin* pt-naltii*** of /rirmw^.r** fi T*» 
a*vM»rt main imi-ly ami a«l\.-»'ll\. I'\ »|m akini* or writing, that l-»th or nther 
Iioum* o| pariiaim nt lia\«- a l«^i-l.it i\ •• a'ltlionty without tin- kin**. i« •!« < larr-1 a 
nrtrifiumr. I.y htatutc \:\ c'.ir II * I 7 liy tin* A.i'-.n .-..//•■*• art m\—*. M i "ar 

I I ivl!.it i* a y-r.fni 'nor*. aii*l iin ap.iMi* ••! tin* kin^"*» pa nloij, I »«^i.|r» o| In* r l»r*vy 
|N*nalti«-*>. r tn «i ml anv -iil'in I ••! tin- na!m a pn-oiirr into |»art<* l-ryfii»>l tl.-r 
m«a» •* Iiv tin* Matuti- I W aifl M -T 1. •■ ■*. pt-r«.iii« of i*i^litt*«*n yrar» of ac«* 
rvfuMiiir to taki- tin* ih-w natli- o| all* -^iam«-. a*» will a- ••upn-ma-v. uj«»n tcmlrr 

i *^> '..hi i^t •"** • »«i..4ij 111 lilNi }**€" lJ? 

■ Hf|--.il«l l-l -I ilUtf * A '* Vi- I ■ V» >ff « iBT. 

•Thi. ;n t «.»« li.t-lf | M -r|-tuti f\ tli«* ..'.• Kin r I*. •• ?*V .\2 ; l*Ut. though O^ *»• 

rm»-lv r» p al- -I \t» ;t -««• !u« !•• I, »«•■ « .rtu.ilii ••.**. ;n-l ■nn •• tin- 1. Aiirn*. »t. i f. 16. a. 
— i'aiTT» 
• Ht il v I -.*... ii i-f I .•.!■■ II •- **. fh«- irii|-*riAtion mu«t I* with the kia^'t 

llcniM*. «-\.. |-t f t..iu |r* Uli'l. I> tin* V' Im-i. Ill f. l-l - '"UITTT. 
I(i'|f4il^l I) '.li.-* i IV. i-. l(k'i.^>rs« AftT. 
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by the proper magistrate, are subject to the penalties of a praemunire;* and by 
statute 7 & 8 *W. III. c. 24, Serjeants, counsellors, proctors, attorneys, r*\\*r 
and all officers of courts practising without having taken the oaths of *• 
allegiance and supremacy and subscribing the declaration against popery, are 
guilty of a prcemunire, whether the oaths be tendered or no. 9. By the statute 
6 Anne, c. 7, to assert maliciously and directly, by preaching, teaching, or ad- 
vised speaking, that the then pretended prince of Wales, or any person other 
than according to the acts of settlement and union, hath any right to the throne 
of these kingdoms, or that the king and parliament cannot make laws to limit 
the descent of the crown, such preaching, teaching, or advised speaking is a 
prcemunire; as writing, printing, or publishing the same doctrines amounted, we 
may remember, to high treason. 10. By statute 6 Anne, c. 23, if the assembly 
of peers in Scotland, convened to elect their sixteen representatives in the British 
parliament, shall presume to treat of any other matter save only the election, 
they incur the penalties of a prcemunire. 11. The statute 6 Geo. I. c. 18 (enacted 
in the year after the infamous South-Sea project had beggared half the nation) 
makes all unwarrantable undertakings by unlawful subscriptions, then com- 
monly known by the names of bubbles, subject to the penalties of a prcemunire.* 
12. The statute 12 Geo. III. c. 11 subjects to the penalties of the statute of prce- 
munire all such as knowingly and wilfully solemnize, assist, or are present at 
any forbidden marriage of such of the descendants of the body of king George 
II. as are by that act prohibited to contract matrimony without the consent of 
the crown. (s) 

Having thus inquired into the nature and several species of prcemunire, its 
punishment may be gathered from the foregoing statutes, which are thus 
shortly summed up by Sir Edward Coke :(t) " that from the conviction the de- 
fendant shall be out of the king's protection, and his lands and tenements, 
goods and chattels, forfeited to the King; and that his body shall remain in 
prison at the king's pleasure; *or (as other authorities have it) during r*iift 
life :"(u) both which amount to the same thing ; as the king by his pre- L 
rogative may any tim* remit the whole or any part of the punishment, ex- 
cept in the case of transgressing the statute of habeas corpus. These forfeitures 
here inflicted do not (by the way) bring this offence within our former definition 
of felony, being inflicted by particular statutes and not by the common law. 
But so odious, Sir Edward CoKe adds, was this offence of prcemunire that a man 
that was attainted of the same might have been slain by any other man with- 
out danger of law ; because it was provided by law(ir) that any man might do 
to him as to the king s enemy ; and any man may lawfully kill an enemy. 
However, the position itself, that it is at any time lawful to kill an enemy, is 
by no means tenable : it is only lawful, by the law of nature and nations, to 
kill him in the heat of battle or for necessary self-defence. And to obviate 
such savage and mistaken notions,(x) the statute 5 Eliz. c. 1 provides that it 
shall not be lawful to kill any person attainted in a prcemunire, any law, statute, 
opinion, or exposition of law to the contrary notwithstanding. 7 But still such 
delinquent, though protected as a part of the public from public wrongs, can 
bring no action for any private injury, how atrocious soever, being so far out of 
the protection of the law that it will not guard his civil rights nor remedy any 

(•) Sec book I. ch. 4. (•») Stat 25 Edw. II I. tt. 5, c. 22. 

(<) 1 I nut. 129. («) liro. Abr. tit. Cbrone, 196. 

(») 1 Bubjt. 190. 



5 By the 31 Geo. I. c. 32, s. 18, it is enacted that no persons shall be summoned to take 
the oath of supremacy, or make the declaration against transubstantiation, or be prose- 
cuted for not obeying the summons for that purpose. — Christian. 

6 By the 6 Geo. IV., the greater part of the provisions of this statute are repealed, and 
illegal companies are left to be dealt with according to the common law.— ^Chitty. 

7 And although this statute has been repealed, by the act 9 & 10 Vict. e. 59, it can 
scarcely be suggested that a man convicted upon a praemunire is wholly out of the pale of 
the law. — Kerr. 
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irrievanre which he a« mi imlit idual may Miffcr Ami no man, knowing him to 
Lv guilt v, tan with Mitciy p%e luiii cmiilort. ui«l. «-r relief • y ■ 



fllAPTKK IX. 

OF MISPRISIONS AM» iliMI MIT* AFrK-TISti THK KIN«t AND 
«.n\ KKNMKM 

• 11(11 *TllK fourth *|»c« ie*» i»f iifTi'iit-i-H more iinnn «li.it« 1\ a,;aiii«t the kingi 

•I ^«'\«riimriit iin- n.titiiil iin«pri*;oii* ami « «ntt«iiij»t* 

Mi*»j>n«*ioh* :i term dcriied fnun the old Pn-m h ihf f r*. a ne^h-et <»r i«»n- 
tcmpt » an*, in the acetptarii»ii ••!" our law. ^em-rally wmli iMotwi to 1-e all »mh 
high onVncc* iir» an' under the dei^n-e «»t eapital, hut m*-irU l-orderin^ tin n-oii : 
and it i* *aid that a ini-i»ri*»i>»u i- «*»iitaim-d in e\i iv treason ami felony what- 
aoever, ami that, it tin' kui^ «• please, the oflemler may U- pr«*eeded acaim>t 
for tht* iiii**|»ri*»i<»n only ,,i Ami ii|m»h tin* •aim- prim iplc. while the jun*dit lion 
of the *>tanhaml*cr r»ial»«*i««t«*tl. it wa» held that the kui^ tm^ht n tint a |»n>*«*- 
rtltioti f**r tn*a-w»it. ami »au*e tin- delinquent to U- * ••n»un d in that « «iiirt. men ly 
for m hi^li tni*dcmeam»ur ; a* hap|»emd in the eu*** of Ko^er. earl of I Cut lam I 
in 43 Klif. . who wa- com-erncd in the earl of K*»e\- nU'lii<»ti *> i Mt»pn>ton« 
are gent-rally «ti v i«l«*«l l nt<» tun *M»rt*%: negative, win* h eon«i«t in the cotirral* 
tnent of m-um-iIhh^ whi«h ought to In- revealed, und |»o*iti\e t which cou»i»l 
in the ct»iitiui«»ioii of •Mituething which ought m»t t*» U» done. 
•l'»01 *'• ° ! tht * , * r%t « ° r Negative kind, in what i% railed mt*j>r >>**** of trtxi- 

m J /»'»w ; cofiMMittg in the hare knowledge Ul««l « ••neealtneiit of" treason, 
without any decree of a— »ent thereto : tor any a«M-nt make** the |»aitv a prin- 
cipal traitor; a* indeed the enm-ealmeiit. which «ai» construed aiding ami 
abetting, did at the common law : in like manner a* the knowledge of a |d"l 
against the Mate, and not nvealing it, wan a capital rrune at Ploniicr and 
other M:ite« ut |tal\ •< • Hut it i» now enacted, hy the statute I A • I'h. ami 
M . v. I 1 *. that a hare euMvalmeiit i»t* tn-a<Miii nhall only In- held a iiii«|iri*i*'ti 
Thi* ciiiieealineiit Imm omen « rifjituxil it the part\ apprixnl ft thr lnaM»n il««r« 
not. an immiii i%» i nii\eiiieiitly mav he. reveal it t<» •••me jud^r ot a^ix** **r jo»ti*v 
of the jM-aee •/> Hut it there lie an\ prohuhle i in'Utm»tai.«vi» of a**« tit. aa if 
one |»ih«h t<> a trea«*»nah|e iiiretm^. knuwin^ lN-n»ndiaml that a « -i.-piraiy *% 
iiitemleil ii^ainM the kin^ ; i»r, heinjj in <*m h r<»iit|uny onee l-y a< • Hieiit, an«l 
having heard «*ueh trea<Minahle emi*piraey, imvh the miuc ouniMiv a^atti. and 
hear* inoiv i»t* it. hut eoneeaU it ; tin* i» an implied a-^nt in taw, ami make* 
the eom-ealer guilt \ «»t aetual Iti^li tn>a*on. * ' 

There i-* al*M> one |Hi**ittve mi^pri^ioii of' tna-m. « reatol mi by aet of parlia- 

l» HU»v I- ( i- . «i»..«|.| ||mi W ImIU 

i*. v«*a«-^. • hk in )•• MAHtair re jt. k*i« :i * \ u.i r < -•, 

I U«l I* • -t 1 !!-•» I • ■'- • • 1 Ummk f « Ml 

ftr.t 

*Tlie teml*h* |M'll.«ltli*« "fa ;-'f«sv. Ar«- «l«l)*Mil»i •••! \\ A k *rvAt TAIla-t) of •talUtr* . yt 
|»rrvMH-ult"ti* uj-iii .i ; - 1 > ;ir> uiiI»«-.*pI -I tn «»<jr . .«urr«. 'Ihen* i* «»nU on*» in*iAn*«* 

«»f »U« h A J.f.-MN lit :,.|» >|| lh* • "M.lle |>l.ftU. Ill N hiell • .!••• I tit* |t fl^lt »*^ fif ■ ^a^ii^ W«-r»" 

i ii 11 it te« 1 ii | "U --in. i«i-.>ti* t.-r r* tu».t,^ t.» tukf tii«* it.it U ft AHefnaiH*«> m Um» trifm \A 

(liarle* the N.-.OU.I. ||ai^ *•! 1> \>-\ ll {».'. «'ll|f|l%\ 

1 If »im |h r^.n «ir i .r-.ii* ha\:n fc » km-w I.-U*.* i.f th«- • •'iumi*«it»ii of mny U*^*Hk ftKftil 

ntlieeat nlel li"l. .i> -- ll A* lli.n l-\ •!!*>• !■■••• Alul III -ike klWWtl the t4tor t«» lh«* I*nf».iir«t 
of the t*tiite«l >!.%!•« «>r M<tut- ••!!•• i»t ii..- jiet^tti |)i«-rt>*>l. i-r |ti the i rr«i«ient »»f fn*rtt*+ 
€»t ■ |*»irtn nl.tr *»t.»t.\ .-r •#-nif .-!»•• .•! the t«i«l«r« ■• "rjutt.. ••• tiM-ti«if, «uth |«ctr»i>ti cir |*rrwKi*. 
i»n num. t.-ii. «>h ui It- *<i'ti<l*;t**i atib.1i % ••( mi*)i f.*<ti ft U. a** ti. nnd »Iia11 l*e im|-nn*«»e*& 
!•••( elt t ««i.ii|; •* •* t ti >•*!*. ami filittl |»..t v\t * **iiUfi Hit* th«>u«alel ilnlUfl. Act «j| l«ra>* 
freva, April y, 17^». ». ^ 1 Mur> • Lawt, iv;.— *>aaaj«uui». 
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mont. The statute 13 Eliz. c. 2* enacts that those who forge foreign coin, not 
current in this kingdom, their aiders, abettors, and procurers, shall all bo 
guilty of misprision of treason. For though the law would not put foreign 
coin upon quite the same footing as our own; yet, if the circumstances of 
trade concur, the falsifying of it may be attended with consequences almost 
equally pernicious to the public: as the counterfeiting of Portugal money 
would be at present; and therefore the law has made it an offence just below 
capital, and that is all. For the punishment of misprision of treason is loss of 
the profits of land during life, forfeiture of goods, and imprisonment during 
life.(/ ) 3 Which total forfeiture of the goods was originally inflicted while 
♦the offence amounted to principal treason, and of course included in it r*ioi 
a felony by the common law ; and therefore is no exception to the *■ 
general rule laid down in a former chapter,($r) that wherever an offence is 
punished by such total forfeiture it is felony at the common law. 

Misprision of felony is also the concealment of a felony which a man knows 
but never assented to ; for, if he assented, this makes him either principal or 
accessory. And the punishment of this, in a public officer, by the statute 
Westm. 1, 3 Edw. I. c. 9, is imprisonment for a year and a day; in a common 
person, imprisonment for a less discretionary time; and, in both, fine and ran- 
som at the king's pleasure : which pleasure of the king must be observed, once 
for all, not to signify any extrajudicial will of the sovereign, but such as is de- 
clared by his representatives, the judges in his courts of justice; " voluntas regis 
in curia, non in camera.'\h) 

There is also another species of negative misprisions : namely, the concealing 
of treasure-trove, which belongs to the king or his grantees by prerogative royal: 
the concealment of which was formerly punishable by death ;(?) but now only 
by fine and imprisonment.^') 

II. Misprisions which are merely positive are generally denominated con- 
tempts or high misdemeanours ; of which 

1. The first and principal is the maladministration of such high officers as are 
in public trust and employment. This is usually punished by the method of 
parliamentary impeachment; wherein such penalties, short of death, are in- 
flicted, as to the wisdom of the peers shall seem proper; consisting usually of 
banishment, imprisonment, fines, or perpetual disability. Hitherto also maybe 
referred the *offenee of embezzling the public money, called among the r*ioo 
Koinans peculatus, which the Julian law punished with death in a magis- L 
trate, and with deportation, or banishment, in a private person.(/<r) With us it 
is not a capital crime, but subjects the committer of it to a discretionary fine 
and imprisonment. 4 Other misprisions are, in general, such contempts of the 
executive magistrate as demonstrate themselves by some arrogant and undutiful 
behaviour towards the king and government. These are 

2. Contempts against the king's prerogative. As, by refusing to assist him for 
the good of the public, either in his councils, by advice, if called upon, or in 
his ware, by personal service for defence of the realm, against a rebellion or in* 

(/) 1 Hal. P. C. 374. (*) Glanr. 1 1, c. 2. 

(#) See page 94. (i) 3 Iiwt. 133. 

^) 2 Hal. l\ C. 375. (*) ln»t. 4, 18, 9. 

* This ought to he 14 Eliz. c. 3; and the author has been led into the mistake by 
implicitly copying Hawkins. — Coleridge. 

3 Hut this is only in case of high treason. Misprision of a lower degree is punishable 
only by fine and imprisonment. 1 Hale, 375. — Ciiitty. 

* Hut now, l>y 5n (ico. III. e. 59, 8. 1, it is enacted that if any person shall embezzle or 
fraudulently apply moneys issued to him for the public services, he shall be adjudged 
guilty of a misdemeanour, and shall be subject to transportation, or receive such punish- 
ment as the court in which he is convicted may in its discretion think proper. 

Section 2 enacts that if any officer, collector, or receiver intrusted with the receiptor 
management of the public revenues shall furnish false statements or returns of the 
moneys collected by him, or of the balances left in his hands, he shall be guilty of a 
misdemeanour, and be fined and imprisoned at the discretion of the court, and be for- 
ever rendered incapable of holding or enjoying any office under the crown. — Chittt. 
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# i n - 1 iilly nproml iiM-If tti Kitirluh'l Tin- |-o|»e l^-amr a °feo*UI lord, and »!1 
4 ^ ordinal'* patron* wur to hold tln-ir tiifht «»l |»atronai:r umh r it. km um- 
Trrwal »ii|MTmr K*iali-* ln-ld hy n-odul t<-tiun-, U mi» originally ^ratuitou* .!■- 
nation*. \%r re ni tlmt luu«* < li-n< «iiuiiuU*«i l*mri.,.i; tln-ir v«-ry namr. a* «i.. a* 
•?oii*titiitio|i t ua* Uirroucd, mid the run* of the *oul* of a |ian«h tin m ■■ • an #• 
to In* d*-tioimnatrd n Uhtn-t Lay !•••»* were roiiirrred l-v iii\«-*titure or •!■ • \*ry 
of i itrj"! al |i.i»«.r*«.iMii; ;if|il -pint ual U-iiefii-i-* . wlmli :it tir*t win- uiit\ir-*..v 
di»iiatiM'. iinw n-f r:\i-il in like manner a •pint ual iiiYi-*uturv hy iii*tUul.«i» tf> tt 
th«* hi»hop. uii*i iiflin !inn under In-* authority A* land* e*r In-air* I !•• the l--r«i 
in iji-li-i I i'U d'^al li'iiartl, *o U'lirfti r» |a|>»ed to tin- hi*m>p. u|*ni in»n pr* •• illa- 
tion h\ tin- patron, in tin- nature • »t a spiritual e*eheat. *l he ahiiual tenth* c«*l- 
levled !r..iu the <-ieri;\ HiTr equivalent to t li «" Ii'*n|»| render, or rent re««r%c*J 
U|miii a l' ni lit . the oath of i-aiiotm ul ohe^liem-e wa* ««ipu*«l Iroin the <>aih of lealty 
rv<jiiMv«l Irtiiu tin* va»*al hy hi* *ii|N-rior; ami l !«•• f*rtm*r a*-«.«hm of our military 
tenure*, wherehy tin' hr*t profit* of an heir* e*tate were inn My txt*.rtid hy 
bin lord. i:avi« hirth to a* irinl an exaelion of ftr*t-fruit* Irotn the Um-mi«J 
clergy. Ami tli«* oeea*iounl aid* ami tailing-* levied hy the prim-i- on hi* vm> 
aal* ^ave a liaii<ll«' ti» tin* |n>]m» to levy, by the mean* of hi* le^alr* ii l*itm 9 
Peter- |ienre aiifl «»tli«-r taxation*. 

At length the li«*l v father went a *tep heyond any example «f either cm|irrf 
or trtnlal luni. lie re*erved to hitu*ell, hy lu»» own aiM*toliial authority ."i the 
premutation to all Im-ih fh-f. whhh he< aim* \aiaiit while the iiieumhetil wa* at- 
triidini; th«* i*oiirt «»! IC« »iiia- ii)*oii «n\ iNia*ioii. or on hi* jourm-v tluthi-r i*r t«ik 
a^aiii ; atnl niortMivt-r *mh hImi a* heraim* vai-ant hy hi* pnni>«»tn»n torn hi»ho^ 
fit' or ahl»«'V : •• ff i.ii/i.o !/•/ ill.t j«r*"tnr r>,HAUt t f r*nt ft %Uhuer*nt j*r rl't*ti:nrm ami 
qmrturi* tiimm m-lum ii.viuno " An«l thi* la*t. th« a i-aiioiu*la *U* html. «aa tto 
avlritiirnt at all to th«* patron, hi-nnj only liki* flu* rhatiir** «»f a lit«* in a tr<miai 
eatatr hy the* hml lh*|N>n»atioii* toa%oii| t lu-tH* %*a« aiic-iea U>init tlir «i*M tniM 
of oiwiih#«'/.iww ; ami |»apal prnt'tfivn* won* tht* pn«viou* tmtni nation to •arh 
•If ml ' lt<l ** l ^ < ' tk * t * ^y n kind i»l" antiiipation, U'lon* lli«*y •iM-t-amc actually v«a4. 
J thinii;h alU'rwanl* imlj-i rmnnatrlv appluil to any h^hl o| |«troc&ac« 
cxrrtiil or UMir|»vi| hy th«* |h>|nv In «'i»ii<M'<|urm a f of whirh. the U*»t living «rrr 
HIIimI hv Italian ami other lon-i^n ch-riry. •••pially un*killiN| in ami a«lvcr*r t.> 
tht* law* ami ron«»tttiitn»ii of' Kiiirlami. Th«* wry tiotniriati«*n to hi*ht»t»ff>«w 
ihat ant nut pn-rmjativi o|' tln« »n»wn. Ha* un^tnl tr»»in kin^ llrnry ihr Fiot. 
ami arti-rwanl* Iroin hi* *m • ■•■**• ir. knitf John, ami mt mindly. iml«*«*l. omlrmt*i 
on the i haptrr* l**|oii^nii; (o ■ .!• h -•■«•; hut. by lurati* o| tht* ln*«|uriit npfwm^ 
to Komi-, through tin- iiitrn-a* y ••! tht* lau* hIim h n^tilatiti canotiit-al rlc*tH*&*, 
wa* • a \fiitiiiill\ \i'*tii| in tin p. | »■ A n*l. to *uiii up tin* ht*a«l with a tran**r» 
tion u,.>«t iiiiparalh-li*i ainl a-»t"ii!*hintr >n it* Uiml. |m>|h* IniMMfiit III hatl at 
loiiirth tin- if1r-»iiti r\ to ih inaml. ami km^ John hail th«* mean nc** to <«m«K-bt !••. 
a n-*i^n:itioii ••! hi* « rou ii !•» th«' \»>\><\ w Ihti-I«\ Kn^laml wa* to U*^*iu« k>r- 
vxw >\ I't'trr* p:itr imp>ii\ . an>| th«- •l.i*t:mii\ inonan h n*a4-« i-ptitl ht* *«^|»tnf 
from tin- haml* ••! the papal h ir;»t.-. to Im«I«I a- tl.r Vu»*al of tht* holy mv at tl*« 
animal rvnt **l a thoii*.iii>i mark- 

Aii'ithi-r I'liifiin* -i-t on t'-'t. or at h-a*t L'ri-atlv improv«*«|. hy thr r«i«irt •/ 

Rome, wa* a ma-trr pi ••! pa|»al |n»Ii«*v N«»t «<ontf*nt with the a mi 4* pnv 

vi*i'»n o| tithi'* whirh th«* law ••! tin- hunt had u'iv»u to the panN-hiai clergy. 
thi'V i-mliTivori'*! !•» i*ra*p at tin- I:iimI* ami irih«Titam-<»* of thr kui|ph»ai. ax.<i 
<hail not the h-L-1-laliif-i- witii*ii"*l thrin ■ *a ••uhl by tin* tutu* have |»rot«ai-ii 
Itefii iiia*t< a r« ot • \i-r\ !<•••( ••! ^n<uiii| in tin* km^'loin. T<» thi* «*ml thry mtr*> 
du««*«i tin* monk* "l thi- Iti'iinlii tiin' un«l otln-r ruh-*. ini'ii o| iMiur ami au*Crrr 
ri'li^ion. *ipar.iti-il tn»iu thi- worhl an«l it* i-oi.i •■rn* h\ a vow «»l |MTfH*Cuai •-*»■• 
ha« y . \*\ ta»i mating fh«- »ii:ml* ««t th«* |m-oj.|,- |.\ pn'tiiM^-* t*» <*xtra««r*4ibari 
wain t it \. whih* all iht-ir aim w.v !•• au'ifraii'lixi- lh«- p«\\»r ami rxtrmJ the ihtf- 
riKT ■•! tln-ir i:rami »iip«n««r. tht- p*>|N- Ami a*, in tlM«*e tun*** • it vi\ i! tair»u :. 
great rap tin* ami \ ioli-m<> ui-rv daily i-otuiiiit'* <l I y ovi'ri*r*>«iii l«»r*l* an>! tt.c-r 
•dln-n nt*. tiny «rn- taught to |*-lir\«- that t--nii in»^ a inona*tery a htUc !**• 
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fore their death would atone for a life of incontinence, disorder, and bloodshed. 
Hence innumerable abbeys and religious houses were built within a r*i/w) 
♦century after the conquest, and endowed not only with the tithes of L 
parishes which were ravished from the secular clergy, but also with lands, ma- 
nors, lordships, and extensive baronies. And the doctrine inculcated was, that 
whatever was so given to, or purchased by, the monks and friars, was conse- 
crated to God himself; and that to alienate or take it away was no less than 
the sin of sacrilege. 

I might here have enlarged upon other contrivances, which will occur to the 
recollection of the reader, set on foot by the court of Borne for effecting an en- 
tire exemption of its clergy from any intercourse with the civil magistrate : 
such as the separation of the ecclesiastical court from the temporal ; the ap- 
pointment of its judges by merely spiritual authority, without any interposition 
from the crown ; the exclusive jurisdiction it claimed over all ecclesiastical per- 
sons and causes ; and the privilegium clericale, or benefit of clergy, which de- 
livered all clerks from any trial or punishment except before their own tribunal 
But the history and progress of ecclesiastical courts,(e) as well as of purchases 
in mortmain,(/) have already been fully discussed in the preceding book ; and 
we shall have an opportunity of examining at large the nature of the privilegium 
clericale in the progress of the present one. And therefore I shall only observe 
at present, that notwithstanding this plan of pontifical power was so deeply laid, 
and so indefatigably pursued by the unwearied politics of the court of Rome 
through a long succession of ages; notwithstanding it was polished and im- 
proved by the united endeavours of a body of men wno engrossed all the learn- 
ing of Europe for centuries together; notwithstanding it was firmly and reso- 
lutely executed by persons the best calculated for establishing tyranny and 
despotism, being fired with a bigoted enthusiasm, (which prevailed not only 
among the weak and simple, but even among those of the best natural and ac- 
quired endowments,) unconnected with their fellow-subjects, and totally indiffer- 
ent to what might befall that posterity to which they bore no endearing relation: 
yet it vanished into *nothing when the eyes of the people were a little r*iio 
enlightened, and they set themselves with vigour to oppose it. So vain L 
and ridiculous is the attempt to live in society without acknowledging the obli- 
gations which it lays us under, and to affect an entire independence of that civil 
state which protects us in all our rights, and gives us every other liberty, that 
only excepted of despising the laws of the community. 

Having thus in some degree endeavoured to trace out the original and subse- 
quent progress of the papal usurpations in England, let us now return to the 
statutes of prcemunire, which were framed to encounter this overgrown yet in- 
creasing evil. King Edward I., a wise and magnanimous prince, set himself in 
earnest to shake off this servile yoke.(^) He would not suffer his bishops to 
attend a general council till they had sworn not to receive the papal benedic- 
tion. He made light of all papal bulles and processes; attacking Scotland in de- 
fiance of one, and seizing the temporalities of his clergy, who, under pretenco 
of another, refused to pay a tax imposed by parliament. Ho strengthened the 
statutes of mortmain, thereby closing the great gulf in which all the lands of 
the kingdom were in danger of being swallowed. And, one of his subjects hav- 
ing obtained a bulle of excommunication against another, he ordered him to be 
executed as a traitor, according to the antient law.(A) And in the thirty-fifth 
year of his reign was made the first statute against papal provisions, being, ac- 
cording to Sir Kdward Coko,(i) the foundation of all the subsequent statutes of 
praemunire, which we rank as an offence immediately against the king, because 
every encouragement of the papal power is a diminution of the authority of the 
crown. 

In the weak reign of Edward the Second the pope again endeavoured to en- 
croach, but the parliament manfully withstood him; and it was one of the prin- 
cipal articles charged against that unhappy prince, that he had given allowance 

(•» S«k> boot iii. P a««> «1. (A) Bra Abr. tit. Cbnme, 116; Trtamm, 14. 6 S. p. 1, M.U, 

(/) S»v book ii. page 268. 8 An. 19. 

C) I>uv. 83, Ac <«) 2 In*. 688. 
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*a#ainst foreigners that about this time, in the reign of Henry the Fifth, r*iia 
tlie alien priories, or abbeys for foreign monks, were suppressed, and *■ 
their lands given to the crown. And no further attempts were afterwards made 
in support of these foreign jurisdictions. 

A learned writer, before referred to, is therefore greatly mistaken when he 
Bnya(n) that in Henry the Sixth's time the archbishop of Canterbury, ai;d other 
bishops, ottered to the king a large supply if he would consent that all laws 
against provisors, and especially the statute 16 Ric. II., might be repealed, but 
that this motion was rejected. This account is incorrect in all its branches. 
For, first, the application, which he probably means, was made not by the 
bishops only, but by the unanimous consent of a provisional synod assembled 
in 14o9, 18 lien. VI., that very synod which at the same time refused to confirm 
and allow a papal bulle which then was laid before them. Next, the purport 
of it was not to procure a repeal of the statutes against provisors, or that of 
Richard II. in particular; but to request that the penalties thereof, which by 
forced construction were applied to all that sued in the spiritual, and even in 
many temporal, courts of this realm might be turned against the proper objects 
only : those who appealed to Rome, or to any foreign jurisdictions; the tenor 
of the petition being, u that those penalties should be taken to extend only to 
those that commenced any suits or procured any writs or public instruments at 
Rome, or elsewhere out of England ; and that no one should be prosecuted 
upon that statute for any suit in the spiritual courts or lay jurisdictions of 
this kingdom." Lastly, the motion was so far from being rejected that the king 
promised to recommend it to the next parliament, and in the mean time that no 
one should be molested upon this account. And the clergy were so satisfied 
with their success that they granted to the king a whole tenth upon this occa- 
sion, (o) 

♦And, indeed, so far was the archbishop, who presided in this synod, r*ii4 
from countenancing the usurped power of the pope in this realm, that *■ 
he was ever a firm opposer of it. And, particularly in the reign of Henry the 
Fifth, he prevented the king's uncle from being then made a cardinal and legate 
a latere from the pope ; upon the mere principle of its being within the mischief 
of papal provisions, and derogatory from the liberties of the English church and 
nation. For, as he expressed himself to the king in his letter upon that sub- 
ject, " he was bound to oppose it by his ligeance, and also to quit himself to 
(fod and the church of this land, of which God and the king had made him 
governor." This was not the language of a prelate addicted to the slavery of 
the see of Rome ; but of one who was indeed of principles so very opposite to 
the papal usurpations that in the year preceding this synod, 17 Hen. Vl., he re- 
fused to consecrate a bishop of Ely that was nominated by pope Eugenius IV. 
A conduct quite consonant to his former behaviour, in 6 lien. VI., when he 
refused to obey the commands of pope Martin V., who had required him to 
exert his endeavours to repeal the statute of praemunire, (" execrabile Mud statu- 
turn." as the holy father phrases it;) which refusal so far exasperated the court 
of Home against him that at length the pope issued a bulle to suspend him from 
his office and authority, which the archbishop disregarded and appealed to a 
general council. And so sensible were the nation of their primate's merit that 
the lords spiritual and temporal, and also the university of Oxford, wrote letters 
to the pope in his defence; and the house of commons addressed the king to 
send an embassador forthwith to his holiness on behalf of the archbishop, who 
had incurred the displeasure of the pope for opposing the excessive power of 
the court of Koine. ( p) 

*ThN, then, is the original meaning of the offence which we call pra*mu- r*ii«; 
nin\ viz.. introducing a foreign power into this land, and creating impe- *- 
rium in iiuperio by paying that obedience to papal process which constitutionally 

(») Duv. 9fi. author hopes to l*» excused this digression. — if indeed it b# 

{o> W ilk. <'-nr,I. M<nj. llrit. iii. 533. a digression to show how contrary to the sentiments of to 



* i Sw Nilk. <'i>nnf. .\f<i<i. Il» it. vol. iii. pasrim, and Dr. learned and pious a prelate, even in the day* of | 

of jw 
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Puck's Lif* of Archbishop Oiichele, who was the prelate thiwe usurpations were which the statute* of prt 
hviv 8{>ok»n of, ami th<> munificent founder of All-Soul* and provisors were nude to restrain. 
College in Oxford, in vindication of whose memory the 
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helonged |i» tin- king alone, long U-l'tirr the reformation in t !■•• rvign of Henry 
th«* kighth. at ulii< h Iiiim tin |N-itaiti«*« m| ]*• .tifiht * wi-if iiii|t-i-«i «-\t« ml«»il :•• 
lin»rv p.ipul al'ii-i- t:».ut I -« l« «i «-. a- the kingdom linn entirely retioiiini-d the au 
thorn \ «•! tin- -M-..| |;>>ii.i . tl.nii^li ii"t all the i orrupl* d doetrine* o| tin- lloruan 
-hurt h Ami Ihet .|..iv. h\ tin- -e\ eral Matiile- «•! Jt lit* ii V||| t Ij. and J.'t 
lli'ii VIII «- !'.» A J I, !•• iij.jM ,il |i» iduiii' Irmu ;tn\ ••! tin- king - • ourl* whi»ri 
i though illegal !■• lore li.i'l at l:iin- heeii iotilii\id at. to -lie to Koine lor ant 
licrtiM' or «|i-|it-ii-.it i< «n. ur in ohey aiiv |»nt«rM Irmn thenee. art* made haMe !-■ 
tilt' paill- ••!'/ rillh'i/i'/' And. Ml uniiT !•• rrMore to the king III elfi-et llir nomi- 
nation of \ai-aiil lu«tin|irii -. and \ et k«-«-|* up tin* e-tahli«hed form*, il »• •-■•*• U-i, 
liy Matut. ..i Id n \ 111 i jn. (hat it Mm- dean ami ehapter n-lu**- !•■ •-!•-« I tl.r 

( htm hi naun-J h\ tin- king, or au\ an hhi-hop nr l>i«lo»p t nfiriii or i -•■n«e« rat- 
lilil. |lie\ -hall lail within I In* |m naltie- ••! the Matut«-- of ^f*rtu%tutr» AUo. l-v 
atatute .'» Y.\\t. •■ 1. in rilu-«- tin- oath of -uprema« y Hill ineur the pain* of j«r.r. 
IMMMirr; and toiled ml tin* |Mi|N a « jiiri««lii-tio|| m tin* realm i- a yirnmhtrr f«»r th*» 
flp»l ortciit-i*. ami high trea-on tor tin- -•■roml Si tim. h\ Matute \'A Kite •■ J. 
to iin|Mirt any «/■;/<•<.* /Vi. ip»«r«, head-, or other -upcrMitiou* thing* pretend"! 
to Ih« hallowed |.\ the tn«lt.i|i of ICniiH-. nn«l tender the *aiiir to he u*et| . *»r to 
rweive tin* muni' with xiii It in! flit ami not Wi*h«'\it tin- offender, or it a miM-.-* 
of tin* |N*a«t\ knowing thereoi. -hall not within fourteen day • de« Ian* it to a 
privy t'oiiii*H<lt<>r. ihe\ ail im ur yrtrmut.ir* ■ Hut importing or •filing nia«»- 
tXMikft. or hiIht |xi|ii-|i |M«ik«*. i-, liy Matute '» Jai- I •• .». $ -.'». only halde !•• t L«* 
penalty ii|" forty -lulling l.a-tk . to eontrihute in tin* ruaiiitfiiam •• n| a Jt-*uil 4 
collo^*. or any jmh.l-K vinman \% l»ut«vi-r, U-\<>ml «M-a. or un\ j»r**.»n in 1).* 
Mine, nr to i-oiitnl'Ut«* t*» ili«- tuaintriiam-r ot any Ji-*mt »>r |M*|u>*ii pru^t id 
England. i« l»v ••tatutr ^7 Kli/. •■ - ma*lf ImM** !•• tin* |M-nalti« a « i»l j-rirmiiairr 
•lllll * I lot** tar tli*' jM-uallM •• •»! / rif ffiiihirf •i-iiii !•• Iiav<> krj#t Hithlli tb« 
^ projirr Umiii'N i»f tln-ir ••n^inal iu-tituti"ii, tin* «!• |»rr*-ni^ tin* i-»»rr of 
tlio pnjM* : ImiI. tln-v Im-iii^ pain- ••! im inroii-nliTaMi* lou^tpn-m r. 11 iia« l»r«-n 
thought tit to apply ih«> -aim* to nlln-r iM-intui^ ort«-n« •■«. -•iih» of mlinh U-ar 
Dion* an«l m»iih- It-—* n-latn'ii to tin- on^tnal ••fTrin-i*. ami •■•im* no n-latj«»n at all 
Tim*. I lt\ tin* «iatul«- I \ J IMi and Mar •• •». t«» inim-t tin* |n •«««-«« *r« of 
aMn*y IiiihU L'raiitfl hy ]iariiain«*nt t«» I! 'Miry I In* Kighth and K^lwani tli«* Sixtb 
in a pr*rmnnne 'J Si» liki-\\i*M» i<« tin* oflt-m-r of a« tiiii* »•« a l»n»k«-r or a^mt in 
aiiv u*un-»us coiitia<t. \\)nn al-»\«- frii p* r n-iit inti-ri'M 1** tak» n, l»y ttatutr 1.1 
Kill t* *• ' :*• Tn •■I'tain any «ila\ of |»nM -reding*, ntlirr than hy arn-«t ••!' juil^- 
mvnt or writ ot' rrr««r. in any -ml tor a tm»no| M iU , \m likrwi*»t* a /•r.rmwair*'. f-y 
fitatutf -1 Jai I i* :• I Tn ohtain an *-\« lu-ivr patrnt for tin* —Ac making «>r 
ini|Mirialpih oi giinjMiudi'r «*r :irin«*, nr to hinder •■tln»r» from nu|»*Ttini: thrm. i« 
bImi a yr,tn.un.ir.\»\ two -tatut* «• ; the oin« liil'ar I «' -1. the other 1 Jai' II r. 
*<* .'» U11 the al">lith>ii. l-\ -tat ule 1'J I "ar II e 'J I. of |mr\ ej ami*. •/■ and lh<» 
pn ( n»g:iti\ e •■! pre • tupt m <n. nr taking aiiv virtual. U-a-t^. or ^"»K f«»r I he km^ « 
um\ at a Mated pn» •-, w ithoiit 1 ■•ui«eiit •>! the proprietor, the i\erti«»ri of uny mii h 
jMiWer fiir tin* tuture wa- ill • lared !•• im ur the )•• lialtie- of ;.r,rmwf*»rr f'% To 
■*M*rt main inii-lv and a<K:**dl\. hy -|m :iking or w riling, that U»lh «*r either 
Iiou*h* o| parliaim nt ha\e a h-gi-Iati\e uuthi*nty without the king. !• dt • larval a 
i»nr«iUMr- |.\ -latiite liil'ar II e 1 7 liy tin- A-i'*.i« •■■■*/•«• art al«». ill far 
1 1 r. •. it •- a / ft n. untr> . and im ap:ihle o| the kmg'« |<anloli. U*«idt-« other hrmvy 
petialtie-. r t.i -1 ti'l anv -uhjei t ot tin- n aim a primmer into ]uirt« U-v#md the 
m*«« •* liy the Matiitt 1 W and M -t l.e ♦». |M-r- •!> » of eighteen \faf> «»l ag*» 
rvluFting to tnki the m u oath- ••! aliegiam-e. a* well a- -upreinaey. u|«»n trnder 
• --- ■•« k 1 i«* .-■ ■ «-'..»: j iw a»A oi r^ it: 

1 K««|- .ih-l I » -t ilufe * A '• \ ;■ I • '•'• ■•»«■ llf. 

'Till* iff «.»-« 11. ele i-rj-.ru ti >\ lli« ..'.» Kill, i- I** •• ^» \Z. IkjI, thnuith tv^€ et 
|irr«*|y ft j*jl.i \.t :t -«h •!•• !■• h»\i- \ ;rtuull\ t\p;n*d »ll»ii» Ihf |'J All tie. •! i C 16. ft. 
I.— <*BITTI 

* Hv ll t I -■• i:..n if 1 .'.ii II «■ ". ihi- in.|-»rU!i.»n tuuM I* with the ktBf ■ 

lie*«n-e. .\..jl ''■■in Ir«Ui.l. I> li.e l«- !••■•.. Ml e Ul «'uim. 

lU-|M-u|t<-i I) liUm IV. l. 1«0.— x*»f»« kBT. 
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by the proper magistrate, are subject to the penalties of a praemunire? and by 
statute 7 & 8 *W. III. c. 24, Serjeants, counsellors, proctors, attorneys, rtiiT 
and all officers of courts practising without having taken the oaths of *■ 
allegiance and supremacy and subscribing the declaration against popery, are 
guilty of a praemunire, whether the oaths be tendered or no. 9. By the statute 
6 Anne, c. 7, to assert maliciously and directly, by preaching, teaching, or ad- 
vised speaking, that the then pretended prince of Wales, or any person other 
than according to the acts of settlement and union, hath any right to the throne 
of these kingdoms, or that the king and parliament cannot make laws to limit 
the descent of the crown, such preaching, teaching, or advised speaking is a 
prcemunire; as writing, printing, or publishing the same doctrines amounted, we 
may remember, to high treason. 10. By statute 6 Anne, c. 23, if the assembly 
of peers in Scotland, convened to elect their sixteen representatives in the British 
parliament, shall presume to treat of any other matter save only the election, 
they incur the penalties of a prcemunire. 11. The statute 6 Geo. I. c. 18 (enacted 
in the year after the infamous South-Sea project had beggared half the nation) 
makes all unwarrantable undertakings by unlawful subscriptions, then com- 
monly known by the names of bubbles, subject to the penalties of a prcemunire} 
12. The statute 12 Geo. III. c. 11 subjects to the penalties of the statute of prae- 
munire all such as knowingly and wilfully solemnize, assist, or are present at 
any forbidden marriage of such of the descendants of the body of king George 
II. as are by that act prohibited to contract matrimony without the consent of 
the crown.(s) 

Having thus inquired into the nature and several species of prcemunire, its 
punishment may be gathered from the foregoing statutes, which are thus 
shortly summed up by Sir Edward Coke :(£) " that from the conviction the de- 
fendant shall be out of the king's protection, and his lands and tenements, 
goods and chattels, forfeited to the King ; and that his body shall remain in 
prison at the king's pleasure; *or (as other authorities have it) during r*ii8 
life:"(u) both which amount to the same thing ; as the king by his pre- *■ 
rogative may any tim* remit the whole or any part of the punishment, ex- 
cept in the case of transgressing the statute of habeas corpus. These forfeitures 
here inflicted do not (by the way) bring this offence within our former definition 
of felony, being inflicted by particular statutes and not by the common law. 
But so odious, Sir Edward Coke adds, was this offence of praemunire that a man 
that was attainted of the same might have been slain by any other man with- 
out danger of law ; because it was provided by law(u?) that any man might do 
to him as to the king's enemy ; and any man may lawfully kill an enemy. 
However, the position itself, that it is at any time lawful to kill an enemy, is 
by no means tenable : it is only lawful, by the law of nature and nations, to 
kill him in the heat of battle or for necessary self-defence. And to obviate 
such savage and mistaken notions,(x) the statute 5 Eliz. e. 1 provides that it 
shall not be lawful to kill any person attainted in a prcemunire, any law, statute, 
opinion, or exposition of law to the contrary notwithstanding. 7 But still such 
delinquent, though protected as a part of the public from public wrongs, can 
bring no action for any private injury, how atrocious soever, being so far out of 
the protection of the law that it will not guard his civil rights nor remedy any 

(•) See book i. ch. 4. (•) Stat 25 Edw. III. it. 6, c 22. 

(<) 1 Inst. 1*29. (») liro. Abr. tit COrotu, ISM. 

(») 1 BuUt. 109. 



5 By the 31 Geo. I. c. 32, s. 18, it is enacted that no persons shall be summoned to take 
the oath of supremacy, or make the declaration against transubstantiation, or be prose- 
cuted for not obeying the summons for that purpose. — Christian. 

• By the 6 Geo. IV., the greater part of the provisions of this statute are repealed, and 
illegal companies are left to be dealt with according to the common law.— Ohitty. 

7 And although this statute has been repealed, by the act 9 & 10 Vict. c. 59, it can 
scarcely be suggested that a man convicted upon a praemunire is wholly out of the pale of 
the law. — Kerr. 
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grii*VBii<v which In* a* an i im! i\ i'lual may MirtVr Ami im man, knowing him to 
In? guilty, tan with «alrl\ j*i\c him •■••iiilort, ai«i, • •!* n-in I ', * 
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rilAlTKK IX. 

iiF M!>I'KM"N* ANH m»MTMrh AlTI>TIS.i Till: KlVi AND 
«.n\ I.KNMKM" 

■Till, tointli *»|h-« i«-i>r nnYmi>* inure iiniiit iii.»ti !\ a«:a!ii«l the kin^ ami 

^■»\ i llilinht an- i lit llii 1 1 Hi I *|in »:••!!» ami « "lit* li jt» 

Mii»|»ri*mi,* a t«-riu •!*• n \ ■-■ I innu thr ohl I'rvm h /'••-, -».n in-^lt-iT «*r t**n« 
tcin|»t i an-, in tin- am |iiati<>ii • »!" ■•nr law. j»i -in-raiW umli i*Ii..*1 \., I* all »u« ft» 
hitfh otlriirr* a- an* im<l«-r tin* ili^n-i- «»t capital, hut ii«*arl\ l«ir l« rin^ thirvi.fi . 
and it i* *ai«l that a n.i-j«ri-i«»i» 1- i "iitaim «l in «\ « i\ tr. ;»■»«•! i ami I* Inn y what- 
aovver. ami lhal.it flu* k i n^r ->•* pit a-i. tlir «it)<ii«l«i- ma\ l«» j.p« • « -h «i a k »aim»l 
for tlu» fiii«|iri«n*ii • -ii I % .r Ami ti|«»i» I In- -aim j.nrn i|»l«*. while ihc jtiri*«li< ti«.n 
of tht* Marvhamhrr »til»M»tiii. it wa* In-M that tin- km;' im^ht r« nut a prose- 
cution fur tn*a-«»ti. ami ■ :in««- t !»•■ •|i|iiii|mnt to U- . • i.-un • ! in tl.ut i ••art. mm iy 

for a In ^h iiii^h-iui-amMir , a* ha|*|Mijn| in tln*<a t K«»^» r. i arl • ■! Ikiit.amL 

in 43 Klix . who »a» mm «-rii«-«l in the tail ■ •• K--« \'i r«-l-«-Ii.*»ii '• . M.*|in*:ot.« 
an* jfrn •■rally ili\iiiVi| mt«» I \\ •• *t»rt«: nr^af i\i-. whii h « nn-.-t in tin* i«»n<ral- 
mo lit of «<>iiii-thi!i^ uimli nii^lit t<» In- r« vi-ali •! . ainl |-«iti\ t\ ninth coH»t*l 
ill the rointui**i"ii «•!' -niinthiti^ w hirh mii;ht ti* *t t«» U* i|h|hv 
• l*iil "' * *' tnr nr * 1 ' <>r i»ctfali\c kniil. i* what i- tallrtl rm*fr>*o.n ../ frm- 

• J >-)fi ; ri»ti*»i«ini^ in i hi* hart* km»w U-«|p. nt.il < nnc«-alm«*tit ol trrmMin. 
without any ilcgrvc nt a—M-nt then to : t«»r any a— • nt make* the j»art\ a |»riD- 
ripal tmiti»r; a« imlee«l tin* rnm-i-aimetit. whi«h «;i« <-ofi«iriiti| ai«liii|; ami 
ahottiiii:. «li«l at tin* ('••nnm»ii law : in likr timnm-r a« tin* kimuleil^e of a |«e«t 
apiiliM tin- Male, ainl iiot nvralin^ it.ua-* a cipitai « rino at Fl»n tir«* at «l 
olhor Malf* n| Ital\ • lint it i« in»u « ri;u t« <l. |.\ tin- Matiit<» I A - I'h ai.il 
M. v. 1". that a han- •■••!•• i-aliin'iit «*l tria-»n *hall *»nl\ In* html a iin«|»ri*ii*ri 

Thia nnn-1-aliiH-iil I unr* t riimnal it th«* pnitx a| -|-u/.t •! •■! thr tr« anon <}««-* 

not. a» *»«»'H a-* i ••n\riu»-iitly mav hi*. n\«al it in *ninr jinl^r ol an*iitf or jo*ti* «• 
of thi*|N-ai<* ■/ ■ Kut it tl.i rr !•♦■ :iii\ |>ri*hiil<lr « in-iiiii»tai.n •> t.f a*** fit. a* if 
oik* !••••••» (•> a tn-a— mahlf iitrrtm^, ki^um^ lH-|nn-hainl that a «»i»*|ira<\ i* 

ilitvn«l«il a^ainM tin- knur ; or, hi inj; in mhIi « ••iii|iany om r l\ u« • .... nt. atnl 

having lnanl «*m h tna^onahh* i -••iiMur»i y. m«vh th.« «atn«* nuitiMi \ a^am. at.«l 
liram iii"tv n| it. hut i..ihi:iU it . tin* >•* an uu|'lu-il a*** nt in law. ami makt* 
tilt 1 «t»m ■••alrr tfuiltx nt ai dial hi^'h tr«-a*»ini * ' 

Turn* i<* a!*" oti«* |- —i 1 1\ •- uii-|>ri*i<>h ot' tri-a«on. •*r«*ati , «! ~» hy a« t of Miiia- 
i».i iu«k r « i * «,«.. m h Mm* kiiMU 

.* i«Ma>%.:^» in i" »i««t»if r •■ T k»i» :i * i h.i r < "i 

i »•! r i ,: i it.** i ■ • ^ • i %uwk r • m. 

• ll»W>« r«b«iwM . I M^.l»o.l.t *4* in Mw 

am 

• Tlir l«*rr.hlf |--ii.ilt;i-« i-f .i r^- • - art- -I. n..uti< ..| 1\ a #:ri'at tanrh «»f •t«lut"« ul 
|it^M*<« utfii* ■ » § — »ti .i ! ■ ' ir« 'iiiii«.it'l ■ t in "tir ■ ••■ir , « I ln-t •• i* »»nU ntir* iii«lAn< •* 
•if MM'll • |*r*i*f* ut;.*li .li tli> V.ili' |i;il« . I. M hh h i. !••■ lK>* | -*li.i It :•«« nf •;-"*■«««.•» •«-•<• 
itillii t«-'l up'ti •••in. !•:- i.< f.-r r« r.i-.i ^ '•• t^ki* Hit* «^ k th • t *ii« inAlicv ia tin* mfD k4 
«'li«rl««* iKf %■• iiii.1. Hi!,: "• lr \-\ ,\ 4» . t*iiRi*ri%\ 

Ml aim |- t».«n .»r |<r« i;» K.»\;i:^ kti»M |t-.|^t- ..f th. i ..innn«»i.»n of any lrrw**ti thall 
oifn.'^i .oil ii< I .i- ••- n .%• Hi ii i «■. -i.-. !•••• .oi> I iiuki* Wif'Wfi tin- *«iui* ■•• tliv I rM.iUfe'. 
nf tin* t'iiit*-*l v it* • i-r -■■tii. •■!!•■ i.t i !••- jii i fc *. • t)i. ti-*.i. i-r !•• tin* | rr«i.|«-nt *ht |f»»rTi*** 
€•! a |mM.i iii ir •»! i*.- ■ r -. mm . i>. •■• tl.t- hi.1,;i - .»r ji.^i . . • ti.> r« ■•!. -in li |<rr»»n i* |Tf*»»t.« 
nil «>t|i\ u t. |i •!. ».• t •■ M-l i|l fc '»-l /U..'% -t lii:-|.;t« i.|| ,.* If. .*-.||. fttl'l «luill t*r |ID| rw«C»«i 
Iff «-li • «-i li»: •■^•li \. 41*. all. I tlli.il |...| «-\. . iilii.jg i !»•• tl.i>u*ali*l «1«>UaT». At't ol 1.«j** 

j;it-« t April -• . li^"», •. U, I M«jm • Law*, v,. — >a*biauui*. 
«v4 



Digitized by 



Google 



Chap. 9.] PUBLIC WRONGS. 120 

merit. The statute 13 Eliz. c. 2 2 enacts that those who forge foreign com, not 
current in this kingdom, their aiders, abettors, and procurers, shall all be 
guilty of misprision of treason. For though the law would not put foreign 
coin upon quite the same footing as our own; yet, if the circumstances of 
trade concur, the falsifying of it may bo attended with consequences almost 
equally pernicious to the public : as the counterfeiting of Portugal money 
would be at present; and therefore the law has made it an offence just below 
capital, and that is all. For the punishment of misprision of treason is loss of 
the profits of land during life, forfeiture of goods, and imprisonment during 
life.(/ f Which total forfeiture of the goods was originally inflicted while 
♦the offence amounted to principal treason, and of course included in it ptioi 
a felony by the common law ; and therefore is no exception to the *- 
general rule laid down in a former chapter,(gr) that wherever an offence is 
punished by such total forfeiture it is felony at the common law. 

Misprision of felony is also the concealment of a felony which a man knows 
but never assented to; for, if he assented, this makes him either principal or 
accessory. And the punishment of this, in a public officer, by the statute 
Westm. 1, 3 Edw. I. c. 9, is imprisonment for a year and a day; in a common 
person, imprisonment for a less discretionary time; and, in both, fine and ran- 
som at the king's pleasure : which pleasure of the king must be observed, once 
for all, not to signify any extrajudicial will of the sovereign, but such as is de- 
clared by his representatives, the judges in his courts of justice; " voluntas regis 
in curia, non in camera "(h) 

There is also another species of negative misprisions : namely, the concealing 
of treasure-trove, which belongs to the king or his grantees by prerogative royal: 
the concealment of which was formerly punishable by death ;(?) but now only 
by fine and imprisonment.^*) 

II. Misprisions which are merely positive are generally denominated con- 
tempts or high misdemeanours; of which 

1. The first and principal is the mat-administration of such high officers as are 
in public trust and employment. This is usually punished by the method of 
parliamentary impeachment; wherein such penalties, short of death, are in- 
flicted, as to the wisdom of the peers shall seem proper; consisting usually of 
banishment, imprisonment, fines, or perpetual disability. Hitherto also maybe 
referred the *offence of embezzling the public money, called among the r*ioo 
Komans pecuhitus, which the Julian law punished with death in a magis- ■■ 
trate, and with deportation, or banishment, in a private person. (k) With us it 
is not a capital crime, but subjects the committer of it to a discretionary fine 
and imprisonment. 4 Other misprisions are, in general, such contempts of the 
executive magistrate as demonstrate themselves by some arrogant and undutiful 
behaviour towards the king and government. These are 

'1. Contempts against the king's prerogative. As, by refusing to assist him for 
the good of the public, cither in his councils, by advice, if called upon, or in 
his ware, by personal service for defence of the realm, against a rebellion or in* 

(f) 1 nal. P. C. 374. («) Glanr. Ll,c2. 

(t) Jk-e p.ig« W. (>) 3 IuH. 133. 

^) 1 Hal. l\ C. 375. (*) In»t. 4, 18, 9. 

•This ought to be 14 Eliz. c. 3; and the author has been led into the mistake by 
implicitly copying Hawkins. — Coleridc.e. 

5 Hut this is only in case of high treason. Misprision of a lower degree is punishable 
only l»y fine and imprisonment. 1 Hale, 375. — Ciiitty. 

4 Hut now, by 50 (ieo. III. c. 59, 8. 1, it is enacted that if any person shall embezzle or 
fraudulently apply moneys issued to him for the public services, he shall be adjudged 
guilty of a misdemeanour, and shall be subject to transportation, or receive such punish- 
ment as the court in which he is convicted may in its discretion think proper. 

Section - enacts that if any officer, collector, or receiver intrusted with the receiptor 
management of the public revenues shall furnish false statements or returns of the 
moneys collected by him, or of the balances left in his hands, he shall be guilty of a 
misdemeanour, and he fined and imprisoned at the discretion of the court, and be for- 
ever rendered incapable of holding or enjoying any office under the crown. — Chittf. 
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ration i/> I'mler « lii eh v\a»n may U» ranked the neglecting to join the 
evmtt4itu*, or jiower of tho i-ounty, U-ing thereunto required by the »h*nn* or 
justice*, aei-ording to I ho Mutute 'J Hen. V e *\ wlm-h in a fluty incumbent 
Upon ull that are fifteen yean* of age. under tin* degree of nobility and il*lf to 
travel, mi Contempt* aguin-t tin* prerogative may al*o l«* by preferring tha 
iutcrcM** of' a Ionian |>oteiitate to th«***e of their own, or doing or reevivmgaay 
tiling ttiat ma\ m-ate un undue influem e m favour of nurh extrm»ie power; a* 
by taking a |h*ii«io!i I nun any foreign prime without the rotiM-nt of the king • a, 
Or by di*ohe\iiig the king'** lawful emntnaud**: whether by wnta i«*uing out of 
hia court* of" ju-t »«*•. or by a Mimmon* to attend hm privy eoum il, or by letter* 
from the kiiii: t° " Mihjeet tuinmamluig hint to return from U*\oim1 •run. for 
dinobcdiem e to \% Iim-Ii hi* land* ahull U* neized till he dova return, anil hin»*rif 
afterward* punished. > or by hi* writ of irr esrat rt*jnum % or proclamation «••»• 
mauding tin* Mihjeei to t*tuy at Kioiuoi") liiaoliedicmv to any of thea* coaa- 
mauda m a high miM»ri**ion ami eontempt ; ami no, laatly. in di**ol»ediefi« e to any 
act of |i:irliaiu«'fil u here no |»arti<*ular |»ciialty in aligned ; for t lit* n it in puniah- 
•1**1 * |M,< "' li^v tin* real of *th«*M* «-oiitcmpt«, by fine ami impriaoniuent.at the 

* J diaervtioii of tin* king'* court* of juatice.i /•» 

8. Contempt* ami mi**priMoti** agaiimt the king'* prrtnn ami ptrernmrmt mar 
be Ivy f*|M<aking or writing again**! them, euraing or winning him ill. giving 0*1 
acaiidalou* atoric** ('om-erniiig him. or doing any thing that may trmi to U — en 
him in the* eMeem of hi** auhjeet*, tnay weaken hi* government, or may raise 
jcalout*ie* lietweeii him and hi** |»cople. ft It ha* U*eti al*o held an offence of this 
•pecic* to drink t«> the* pitm* memory of a traitor; or f«»ra clergyman loahaulTa 
ponton* at the galhiWH who then* |M'n*mt in tht* trra»i»nn for whi«h thry die; 
thcac U'ing ai-tn which impiirdly «*n«i>urngc rt'U'lliiiii Ami for thin »|inif* of 
content | >t a man may not only l-v- fim^l ami impri*«om**l, hut suffer thr pillory.* 
or other iiifamouii roqNirul |»unii«huii*iit ;>«/» in like maimer a* in the antient 
German empire micIi |H*nM»u-» an emleavoured to miw Mtlition, and diaturh Um 
public traiiq utility, were condemned to U*eome the ohjecta of public notorirtj 
and derision, by curry in g a di»g u|m»ii their f*hi>uldem from one great town to 
another The riiij>emr* Otho I. ami Frederick liarbanwui inflicted tbU puniak* 
ment on m»blemeii of the ht^hefit raiikiT) 

4. roiitempt*« ai;iiiii**t the kingV ftf/f, not amounting to treason or />r«nar*airr, 
an? the denial it! hi«> right to the crown in common and unadvised diM^Ntraa ; 
for. if it If by a«l\i-*edly -(N-aking. we have neen<*> that it amonnu to a pfmmm- 
mrt. Thi* In-edle*^ f»|N(le- of eitlitelllpt i«*, however, |Mirn»li<**jl by our law with 
fine ami impn*i>nmeiit Likewise, it any jutmui nhall in any win* hold, a Ana. 
or maintain thut the «-<imiu«ni law of thin realm, not altered by parliament, 
; i ii. «k r i- ■■$ ,p i lu.ri r i • 

• l.m.t- i ir -.::, *9 ii»i 

• '. Iiil 1*4 ■• MM I ft llHl llll Kilt 

• *»• U.4 i pmgm JW • •%• •>•<• *l 

•To ammtI f.il*t* U that iht* km.* l.iUnir* uii«l#r x\ir> «tttn ti«>n <if mental «br«n^fn<>fit m 
criminal. «ml «n iihIh tjiKh* ..f|. !••••*. .1 IV a II. H»l. .1 It AC lVi7. S.r In Kn n i'ob> 
belt. K. 1 1 •"•»'». Unit *>ii Lit- I. III. 1 1>. »• V**t. ,»M. nh-rt- tht* d« o-inUnt wm r«mvi^#d 
of publi-liiiu; « hlx 1 ii|«tn the •■linim«'r.»tniri i»f tin* lri»h pivrrnmmt antl u|-nci tat 
tmblie enieliH-1 nii*l i |iai»et«-r **f tht- 1<t<1 l.»-itt«'fi<«tit and li>r«U hari4-t ll.»r of |rrUf>l k«4 
talrnU.r-Mi/h. I* .1 . «.U«t^^1. "It i« mi tit-%« tin. trill-- t)i4t if a |>uMn-ation Im* rmk\iUt#d 
to alietia:i* tl<f .iflt-i :i.i|i« ■»( tht- |*»-«»|«1«*. \\ hiuiKiiitf tin* |h»*it'rnn»f*nt into iiiw*i«w*am. 
whefht*r th«- • \i •■•!:• nt U- l\ rt-li- ni«- «>r <•• l«-ju\. the i^rvili m omduetinff himarlf m 
raii»M-l !•• tin- i!.!l.i-'i.'ii»< <•! th«« Li w >•■•• .iU«> lb.lt. It«-t. 4J4 II How. St Tr. |ou&. ** «*. 

|t\ tin- "I i tv .. ( HI , -. i ».. ,.;!, n i | nl.ij.hititf ••-(iii.Ki* lil^U i* furllof mivirAf*4 

a^aiii*! l> • iu|-<«. i.nj tlif » •■■ii : .it:i r »»i»i.t I !•■ •• ;#■• uj--n all t>n|»ira of ihe bWl. Ar 

and. I ■* •• « : 4. | • :••■»." • •■!.* .• • <1 •■: .» ••*• I <»t!«n« t« u,a\ \m* p4im»h«-«l aa in naari «i| biga 

miMlfin* .iti>-ir. »r I \ t'>ii-«h*i.» it !- r -■ l"ti^ i»- im* •■■•urt max «»r»iff. Ht a*<et i. t«*v«oaM 

n«»t ib-| •"iii^: w.'Vmi 'h:rt\ili«« .ill-r »i|i|.n f Iwiiiahiufftt mav I* rofi* «•* •"*! «"ait of 

thr kiii.'i rn .it; » \\ »•-. I *>. j-. r-n« Ini|iI*1i«-«1 fniiinl al laf-jf* Within Um* kinf • *^^ 
mnii*'ti« Mi i% J •■ tr in»i--rit'l * 'hit r t 

• |l| >. i,... |i; , [J ti.«- | iiti.-'init-tit i>f tht* pilhin «■»• at«k|i»hi*ti. eaer|4in|f in raa»n 
of |--r-ur\ in i •;•,. ..f ;n,j.r i«...nr»». t.t •til>-ti!ui d in it« plaei*. and it la now ailofvtawf 1 
aUuirJjixl. \-\ I \ *. <-. ^.;. — Mia aii r. 
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ought not to direct the right of the crown of England ; this is a misdemeanour, 
by statute 13 Eliz. c. 1, and punishable with forfeiture of goods and chattels. A 
contempt may also arise from refusing or neglecting to take the oaths ap- 
pointed by statute for the better securing the government, and yet *act- r*\o± 
ing in a public office, place of trust, or other capacity, for which the said *■ 
oaths are required to be taken, viz., those of allegiance, supremacy, and abjura- 
tion; which must be taken within six calendar months after admission. The 
f>enalties for this contempt, inflicted by statute 1 Geo. I. st. 2, c. 13, are very 
it-tie, if any thing, short of those of a praemunire; being an incapacity to hold 
the said offices, or any other; to prosecute any suit; to be guardian or executor: 
to take any legacy or deed of gift; and to vote at any election for members of 
parliament; and after conviction the offender shall also forfeit 500/. to him or 
them that will sue for the same. Members, on the foundation of any college in 
the two universities, who by this statute are bound to take the oaths, must also 
register a certificate thereof in the college-register within one month after; 
otherwise, if the electors do not remove him, and elect another within twelve 
months, or after, the king may nominate a person to succeed him by his great 
seal or sign-manual. Besides thus taking the oaths for offices, any two justices 
of the peace may by the same statute summon, and tender the oaths to, any 
person whom they shall suspect to be disaffected; and every person refusing the 
same, who is properly called a non-juror, shall be adjudged a popish recusant 
convict, and subject to the same penalties that were mentioned in a former 
chapter ;(0 which in the end may amount to the alternative of abjuring the 
realm, or suffering death as a felon. 7 

5. Contempts against the king's palaces or courts of justice have been always 
looked upon as high misprisions ; and by the antient law, before the conquest, 
fighting in the king's palace, or before the king's judges, was punished with 
death. (u) So too, in the old Gothic constitutions, there were many places privi- 
leged by law, quibus major reverentia et securitas debetur, ut templa et judicia, qua 
sancta liabebantur, — arces et aula regis, — denique locus quilibet prasente aut adven- 
tante rege.(v) And at present, with us, by the statute *33 Hen. VIII. c. r*io5 
12, malicious striking in the king's palace, wherein his royal person re- *• 
sides, whereby blood is drawn, is punishable by perpetual imprisonment, and 
fine at the king's pleasure, and also with loss of the offender's right hand; the 
solemn execution of which sentence is prescribed in the statute at length. 8 

But striking in the king's superior courts of justice, in Westminster hall, or at 
the assizes, is made still more penal than even in the king's palace. The reason 
seems to be that those courts heing antiently held in the king's palace, and be- 
fore the king himself, striking there included the former contempt against the 
king's palace, and something more, viz., the disturbance of public justice. For 
this reason, by the antient common law before the conquest,(t0) striking in the 

{<) See page 55. (') Stiernhook, de jure Gnth. LS.c.3. 

(•) 3 I nut. 140. LL. Alured. cap. 7 aad 84. («) LL. In*, c. ft. LL, Qinui. 6ft. LL. Aturtd. c 7. 

T By stat. 10 Geo. IV. c. 7, 8. 24, any person assuming any ecclesiastical title established 
in England or Ireland shall forfeit 100/. for each offence; and, by stat. 14 & 15 Vict. c. 60, 
briefs, rescripts, or letters-apostolical are declared unlawful and void. — Stewart. 

8 Mr. Ilargrave has given in the 11th vol. of the State Trials, p. 16, an extract from 
Stowe's Annals, containing a very curious account of the circumstances of the trial of Sir 
Edmund Knevet, who was prosecuted upon this statute soon after it was enacted: "for 
which offence he was not onely judged to lose his hand, hut also his body to remain in 
prison, and his lands and goods at the king's pleasure. Then the said Sir Edmund 
Knevet desired that the king, of his benigne grace, would pardon him of his right hand 
and take the left ; for (quoth he) if my right be spared, I may hereafter doe such good 
service to his grace as shall please him to appoint. Of this submission and request the 
justices forthwith informed the king, who of his goodness, considering the gentle heart 
of the said Edmund, and the good report of lords and ladies, granted him pardon, thai 
he should lose neither hand, land, nor goods, but should go free at liberty."— Christiam. 

So much of the 3.'i Hen. VIII. c. 12 (part of s. 6 to s. 18) as relates to the pui 
of manslaughter and of malicious striking, by reason whereof blood shall be u, 
repealed by 'J Geo. IV. c. 31. — Cumr, 
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CHAPTER X. 

OF OFFENCES AGAINST PUBLIC JUSTICE. 

\ *Tiie order of our distribution will next lead us to take into considera- r*io7 
tion such crimes and misdemeanours as more especially affect the com- *• 
monwealth, or public polity of the kingdom ; which, however, as well as those 
which arc peculiarly pointed against the lives and security of private subjects, 
are also offences against the king as the pater-familias of the nation, to whom 
it appertains, by his regal office, to protect the community, and each individual 
therein, from every degree of injurious violence, by executing those laws which 
the people themselves, in conjunction with him, have enacted, or at least have 
consented to by an agreement either expressly made in the persons of their 
representatives, or by a tacit and implied consent, presumed and proved by im- 
memorial usage. 

Tho species of crimes which we have now before us is subdivided into such a 
number of inferior and subordinate classes that it would much exceed the bounds 
of an elementary treatise, and be insupportably tedious to tho reader, were I to 
examine them all minutely or with any degree of critical accuracy. I shall 
therefore confine myself principally to general definitions or descriptions of this 
great variety of offences, and to the punishments inflicted by law for each par- 
ticular offence, with now and then a few incidental observations ; referring the 
student, for more particulars, to other voluminous authors, who have treated of 
these subjects with greater precision and more in detail than is consistent with 
the plan of these commentaries. 

The crimes and misdemeanours that more especially affect the commonwealth 
may be divided into five species, viz., *offcnccs against public justice, r*i28 
against tho public peace, against public trade, against tho public health, *■ 
and against the public police or economy; of each of which we will take a cur- 
sory view in their order. 

First, then, of offences against public justice, some of which are felonious, 
whose punishment may extend to death ; others only misdemeanours. I shall 
begin with those that are most penal, and descend gradually to such as are of 
less malignity. 

1. Embezzling or vacating records, or falsifying certain other proceedings in 
a court of judicature, is a felonious offence against public justice. It is enacted, 
by statute 8 lien. VI. c. 12, that if any clerk or other person shall wilfully take 
away, withdraw, or avoid any record or process in the superior courts of justice 
in Westminster hall, by reason whereof the judgment shall be reversed or not 
take effect, it shall be felony not only in the principal actors, but also in their 
procurers and abettors. 1 And this may be tried either in tho king's bench or 

testimony of the gentlemen of the grand jury. It was held that the object of this con- 
cealment was only to prevent the testimony produced before them from being contra- 
dicted by subornation of perjury on the part of the persons against whom bills were 
found. This is a privilege which may be waived by the crown. See p. 303, posL — 
Christian. 

1 The S Hen. VI. c. 12, s. 3 is now repealed, by 7 & 8 Geo. IV. c. 27, by sect. 21 of which 
it is enacted that "if any person shall steal, or shall for any fraudulent purpose take 
in on its place of deposit for the time-being, or from any person having the lawful cus- 
tody thereof, or shall unlawfully and maliciously obliterate, injure, or destroy, any record, 
writ. return, panel, process, interrogatory, deposition, affidavit, rule, order, or warrant 
of attorney, or any original document whatsoever, of or belonging to any court of record, 
or relating to any matter civil or criminal begun, depending, or terminated in any such 
court, or any bill, answer, interrogatory, deposition, affidavit, order, or decree, or any 
original document whatsoever, of or belonging to any court of equity, or relating to any 
cause or matter begun, depending, or terminated in any such court, every such offender 
shall be guilty of a misdemeanour, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for the term of seven years, or 

411 



Digitized by 



Google 



12* riBLIi WKONliS [B01.K IV. 

rntnin -hi |>ii a* l*v a jur* /■ »•*• i»'it*. -halt' «>rtl» ■* r*. nf auv -»f tin* ■•i|nt:-t ■ •«ir , ,«. 

mill lin ■ ■rln-r halt ••n.-i jur«T* • l.ik.ui*«. I.\ •f:t!iit«> .'I J»i I * .'*• !• 

iirkii'iu i. ■!.*•■ an\ liiif. ri-iii\ir\. *U-*-*\ rhp'll. «l. Matulr. nni^iiiiafiT. I41. --r 
jii'l^iiiii.t. in tin- h.iiin' «»t amithi r |»* i-*m»ii i i • • t |.n\ \ (•• tin- *»arni\ i* f* !.ii.\ u .••. 
out !•• in li! i»l i U'l'isy Wliu h l.iw i-Xti-nW i»iti\ •■• |ip*«nilili; , «' I ffi !!.•■ ■ •■ur*> 
tliriii'** l\ • - , lnil. l*\ -la'nii- I W an. I M i- I. I" |- r— >ii:4t»' :m\ • *C 1 1 • r •«■ r— n ;**» 
tail i I-. |nii' »n\ pi'l^'i* ■ •! a*-i/.r nr nllnT • •■iniui—iniMT iiiitlii»rixi-*i t<> *.»k« I-*. 
in llit- i • >n ill t \ . ii :&!->•• h Inii\ ■ F*»r ii" iii;iii • |ipi|M>rl\ wniiM !•«■ *»af*' t r*«'PL« 
tni^lit In- »ii|i|ip— mi| ••!■ laKith il. «-r |fpnii« a innm-* In* IuU.lv ii**iir]*i-<i n. "-, u ru 
or Ik-i'mp- ihi'ir |hiI»1m- ufli< i-n» 

- Tii 1 1 r« \ « ■ 1 1 1 ;ilm«4'- !•% th«* i-Mrii-ivr ]*•*«% <-r uliidi flu* law i« iil'!. 1 ;i»l ?•• rr- 
|mim' in ^.inli'p*. it i- rii;if ti-i|. hv ifatufr 11 K-lu III « In. tlmt it an\ •. ' 'f l-v 
t«Mi ^ ri-.it liun-^i ill iiii|in*«iiiiii«-iit makr* au\ |*n-m* r that tic hath ::i **ari 

• 1'Nti "tM-miin- an ify /.r-.»*-r i»r an 'tf^it^r a^ainM hi* will, that i«. a* »<■ •»»•*.! 

J «mi' hnvuftiT. In :i< • ii»r ami Mini »\ nli-m t- a-jam-l «*«iiin- -'tin r j^p~»n. t 
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»ul««4- fix nt i" »«■ ii ■ "in .i t.'»n. .iii\ rli r k i-r ••tin • r ••? tli*-i«>urt nlifp* ilir «i|frti<!rr vm 
lipl i • in •'••! ■ • f f .f \ in •r >« !il-« •«'|\ ••! .n i\ iinln tn.i'iit. kii'iMiai; Ihr •v^iiif !•• !■ f«^ar. 
wan li.ilf •••)•■■ ii.»ii-|-. it. -I !«t t'HiiiiM n in*r !• ••> lh.ui •• \«-n > • am. <t !•• I«* inij r;*><r&««l 
fi»r uli\ '•mi ii>i| •-\iit-|.i.j !»■• \'.tr* .iifl i.*iii !•• |«-n.il ■MTiilii'lr. \l\ I A il V^| •■ 
'.'I. •. I 1 ii:i |'t-ti •tii|!-\'-l in Hi' | ■»> i.< n-< • r>l "tii' •- «• li'i -hill rrrtif> am «n|<r.x 
an • ti u«- ■ ■ •! *• kn- ■■» ;n j tit« -.mi* to I « li. ••■ in .mi tn it* i iJkl jNirl. nf an*i |«^r*M*ii vhn •i»**l 
t^Mifitii!' : !!•• »; fc -n.it'.t. ■! th* .i-«:-l.ui( n • «t«1 k*-«'|iT •'! « li<i •li^ll otunt« a rtril ll»e —ml 
•if tin* «.i i --tii. ••. "ii I- .ii n * i "in,, 'fii id* r I-..I n.ttrlit If tt.iti*|«'rt«"«l fi»r ltfi-«»r Uw n**4 \+m 
tii<4ii •i»*n \« ti«. i»r *«■ .iuj r I-H.-.I ti-r ii"t iii'T.- tlun f.uir \*-ap) Hi 14 A l.i Vi. t r. V*. 
». |*i. t! ..i, . -It.' • r ui, 1. r tii.it .!• : •li.iil w.iJui.v i i-it.ti am •!•■• uimrit an l-'inj" a Inn* or«^ 

UTrXlM-:, kli>in.li fc ' tin- -.till*- ti"l tn «"• ■«.. |.f «J|.«I1 li* tfll.Il* of a llll«|fl-IIH*aii* -*if . Mil 

fthftJl l« it i : i> I'll i.'ii\i> u«iii tn ini|>r:-"i.tii«-iii l««r aii> irrm iml rxrrr«i.n^ ri^bw^w 
moniii" MM \«T 

1 %•■.•!-■■ II 1\ .in I 1 W IV r «.''. ii.ll. Ati.l tin* falM* |N*nH»nai}on i*f v«>i«rrt at 

rli*«'tl>'li- .- I Mil*- 1« III* .11. • •* !• A 7 V|. t •■ I*. • ... >TI« 1ST 

Tii*- ii. • •• % |- ■•••n.iiiii,; I .i.i I- ■:-■?■■ .i ti'ltri* .it • linriil-* r«. nr at kri'itrlnlfjinf t-ail .n a 
fui*t a h.ii .< . :■ --iti* * ii. i« i. -nil .iii-"ir. iit.i. •» !!■«• * .ui at*- filial. - Ka»I. I*. <* I 1 ^ a»t 

• •Uttiii.' .1* I m . .ii (!.•- h.ttii. -I « |«-r*»-ii lift .n i'\.*!i'itii> i*> not «illi-.n tfti* art I Nf-i 
!.o4 lii< ■« h'o «.il ii-ii x.n-tt. :li>- i r.N ...I ii.»» ij;i.i.-! tl.<* jurt\ }rm»ii«lnl un: 1 iK«* 
•irtfii I* f i- ."-.\.' s I. I .".in. *. '.J IN.nir '."I . K.I i.-«l 1 IaI Kairu 44^>ai.l 
a o*n*. •• tmii ■ .ii ii"t t.iki* |*laai' until tin* l-ni* -|.i*i •■ i« till- 1 • >i«l. *^». — I'mittt. 

' Tku a*l u( Un. HI. u uow ra|Mrmlv«l. by Um 4 Uco. 1 V. c 04, a. 1.— Cfcirrr. 
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high treason. (6)* Formerly, one of the greatest obstructions to public justice, 
both of the civil and criminal kind, was the multitude of pretended privileged 
places whore indigent persons assembled together to shelter themselves from 
justice, (especially in London and Southwark,) under the pretext of their 
having been antient palaces of the crown, or the like :(<?) all of which sanc- 
tuaries for iniquity are now demolished, and the opposing of any process therein 
tis made highly penal, by the statutes 8 & 9 W. III. c. 27, 9 Geo. I. c. 28, and 11 
Geo. I. c. 22, which enact that persons opposing the execution of any process in 
such pretended privileged places within the bills of mortality, or abusing any 
officer in his endeavours to execute his duty therein, so that he receives bodily 
hurt, shall be guilty of felony, and transported for seven years; and persons in 
disguise, joining in or abetting any riot or tumult on such account, or opposing 
any process, or assaulting and abusing any officer executing or for having exe- 
cuted the same, shall be felons without benefit of clergy.* 

4. An escape of a person arrested upon criminal process by eluding the vigi- 
lance of his keepers before he is put in hold is also an offence against publio 
justice, and the party himself *is punishable by fine or imprisonment.(rf) ption 
But the officer permitting such escape, either by negligence or conni- *■ 
vance, is much more culpable than the prisoner; the natural desire of liberty 
pleading strongly in his behalf, though he ought in strictness of law to submit 
himself quietly to custody till cleared by the due course of justice. Officers 
therefore who, after arrest, negligently permit a felon to escape, are also punishable 
by fine :(e) but voluntary escapes, by consent and connivance of the officer, are 
a much more serious offence ; for it is generally agreed that such escapes 
amount to the same kind of offence, and are punishable in the same degree, 
as the offence of which the prisoner is guilty and for which he is in custody, 
whether treason, felony, or trespass. And this, whether he were actually com- 
mitted to gaol or only under a bare arrest.(/) But the officer cannot be 
thus punished till the original delinquent hath actually received judgment, 
or been attainted, upon verdict, confession, or outlawry, of the crime for which 
he was so committed or arrested ; otherwise it might happen that the officor 
might be punished for treason or felony, and the person arrested and escaping 
might turn out to be an innocent man. But, before the conviction of the 
principal party, the officer thus neglecting his duty may be fined and imprisoned 
for a misdemeanour.^) 7 

(») 2 Hawk. P. C. 121. (•) 1 Hal. P. C 600. 

(<) Such a* WhiU-Prian and Its enrirons, the Savoy, and (/) Ibid. 590. 2 Hawk. P. C. 134. 

the Mint in Southwark. {*) 1 Hal. P. C 588, 5S9. 2 Hawk. P. C. 134, 136. 
(*) 2 Hawk. P. C 122. 

6 By the 25 Geo. II. c. 37, s. 9, attempting to rescue a person convicted of murder 
whilst proceeding to execution is felony, and punishable with death. By the 43 Cfoo. 
III. c. 58, s. 1, shooting at or levelling loaded fire-arms at a person and attempting to 
discharge the same, or stabbing or cutting with intent to obstruct, resist, or prevent the 
lawful apprehension and detainer of the person so stabbing, Ac. or the lawful appre- 
hension and detainer of his accomplice, is a felony, without benefit of clergy. It seems 
the right of the party to arrest should be proved to bring a party resisting within the 
meaning of the act. 1 Stark. C. N. P. 246. If a cutting or wounding, &c. takes place in 
an attempt to apprehend the prisoner, without a due notification of the warrant or 
authority by which the person acts, it does not fall within the meaning of the act, as it 
is not a wilful resistance of a lawful apprehension. 3 Camp. 68, per lord Ellenborough, 
C. J., at Maidstone, Aug. 8, 1816. 

By 9 Geo. IV. c. 31, s. 25, it is enacted that where any person shall be charged with 
and convicted of, as a misdemeanour, any assault upon any person with intent to resist 
or prevent the lawful apprehension or detainer of the party so assaulting, or of any other 
person, for any offence for which he or they may be liable by law to be apprehended or 
detained, the court may sentence the offender to be imprisoned, with or without hard 
labour, for any term not exceeding two years, and may also fine the offender, and require 
him to find sureties for keeping the peace. See 1 & 2 Geo. IV. c. 88, s. 2. 3 Geo. IV. e. 
114, 1 Burn's J. 230, ct scq. 

• And, by stat. 9 Geo. IV. c. 31, s. 25, the preventing the apprehension of an offender 
is a misdemeanour, punishable with fine or imprisonment for two years. — Stiwart. 

T There must be an actual arrest, as well as a lawful arrest, to make an escape criminal 
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11 Geo. II. c. 26, and 24 Geo. II. c. 40, if five or more persons assemble to rescue 
any retailers of spirituous liquors, or to assault the informers against them, it 
is felony, and subject to transportation for seven years. By the statute 16 Geo. 

II. c. 31, to convey to any prisoner in custody for treason or felony any arms, 
instruments of escape or disguise, without the knowledge of the gaoler, though 
no escape be attempted, or any way to assist such prisoner to attempt an escape, 
though no escape be actually made, is felony, and subjects the offender to trans- 
portation tor seven years; or if the prisoner be in custody for petit larceny or 
other interior offence, or charged with a debt of 100/., it is then a misdemeanour, 
punishable with tine and imprisonment. 10 And, by several special statutes,(/) to 
rescue, or attempt to rescue, any person committed lor the offences enumerated 
in those acts, is felony without benefit of clergy ; and to rescue, or attempt to 
rescue, the body of a felon executed for murder, is single felony, and subject to 
transportation for seven years. Nay, even if any person be charged with any 
of the offences against the black-act, 9 Geo. I. c. 22, and being required, by order 
of the privy council, to surrender himself, neglects so to do for forty days, both 
he and all that knowingly conceal, aid, abet, or succour him, are felons without 
benefit of clergy. 11 

*7. Another capital offence against public justice is the returning' from r*iqo 
transportation, or being seen at large in Great Britain before the expira- *- 
tion of the term for which the offender was ordered to be transported, or had 
agreed to transport himself. This is made felony without benefit of clergy in 
all cases, by statutes 4 Geo. I. c. 11, 6 Geo. I. c. 23, 16 Geo. II. c. 15, and 8 Geo. 

III. c. 15, as is also the assisting them to escape from such as are conveying 
them to the port of transportation." 

<«) 6 Ceo. I. c. 23. (Transportation.) 9 Oeo. I. c. 22. (Black IT. c. 34. (Smuggling. See the 52 Geo. III. c. 143, s. 11.) 8ft 
Act.) 8 Ceo. 11. c. 20. (Destroying turnpikes, *c) 19 Oeo. Oeo. II. c 37. (Murder.) 27 Geo. II. c 15. (Black Act.) 

by court-martial, having obtained a conditional pardon, escaping out of custody, and all 
parties aiding such escape, are punishable as felons. See Kex vs. Stanley, R. & R. C. 
C 432. — C'hitty. % 

10 On an indictment under this act, the offence of delivering instruments of escape to 
a prisoner has been held to be complete though the prisoner had been pardoned of the 
offence of which he was convicted, on condition of transportation : and a party may be 
convicted though there is no evidence that he knew of what offence the prisoner had 
been convicted. Rex vs. Shaw, R. & R. C. C. 526. This act applies only to cases of 
attempt, (Tilley's case, 2 Leach, 662;) and a case where the commitment is on suspicion 
only is not within it. Greenif 's case, 1 Leach, 363. This act appears virtually to be re- 
pealed by 4 (J eo. IV. c. 64, s. 43, which makes delivering instruments of escape to any 
prisoner, whether he actually escape or not, a felony punishable by fourteen years' trans- 
portation. — ClIITTV. 

11 Some of these acts, as far as they relate to the exclusion of benefit of clergy, and to 
the form of punishment, are altered and amended by 1 & 2 Geo. IV. c. 88, and 5 Geo. 

IV. c S4. 

By 4 Geo. IV. c. 54, J 1, to rescue a party in custody for an offence against the Black 
Act (1> (ho. I. c. 22) is punishable only with transportation, or imprisonment and hard 
labour. — Ciiittv. 

By stat. 1 Vict. c. 91, $$ 1 & 2, any person rescuing, or attempting to rescue, any other 
person who shall be committed or found guilty of -murder shall be liable to be trans- 
ported for life, or for any time not exceeding fifteen years, or to be imprisoned for three ; 
and now penal servitude may be substituted. — Stewart. 

! - These provisions are virtually repealed by the 5 Geo. IV. c. 84, which revives and 
consolidates into one act the laws relative to the transportation of offenders. By the 
22d section it is enacted that if any offender, sentenced or ordered to be transported or 
banished, or having agreed to transport or banish himself, shall be afterwards found at 
lame, without lawful excuse, before the expiration of the term of transportation or banish- 
ment, he shall suffer death without benefit of clergy. By sect. 84, the act is not to 
extend to persons banished, under the 60 Geo. III. and 1 Geo. IV. c. 8, for blasphemous 
ami seditious libels. If the prisoner can show such circumstances of poverty or sickness 
which amount to an absolute impossibility to transport himself or leave the kingdom, 
be will not be within the act. 1 Leach, 396. By the 22d sect, of 5 Geo. IV. c. 84, a reward 
of 20/. is given for prosecuting an offender against the act to conviction. — Chitty. 

But these statutes are repealed by stat. 4 & 5 W. IV. c. 67, by which this offence ia 
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H. An i-i^lith i- that »•!" fi/.n / i nw-mi umh r invN nrr of ht!j »nj th«* nwr.rr to 
hi* ft'.!* n ■;■•-/• Tin* ua- :i i -mitm hik •• i-arm-l !•• a uivat h-iii'th of \.il»n ; \ .a 
the Im'|»: iiiuiivT M * t Ii«' r« 1^11 "t Jn-nr^r tin* Fir-l . tin- i • • 1 1 1 1 >|. rati** of tin* ft ...n« 
tllllfr • Ii-|himii;» ••! -t«i|«!i ^'"«»'l-. at :i < hfitp ral-\ !«■ tit*- hhiht* tin m— ,\ t--. ai.-i 
tht*rrh\ MiMm^ all turth<-r imjuiry. The laim>ii- Jonathan W i£«t ha*i ut.-i* r I. :-. 
A Wrll •Ij»' ijilnifl • ••r|»-» ••!" fli:i-\r«. whit l-n»u-|,t in ail thnr -|»»il- to hnu a.. 1 

ho ki'|>i .i -urt nl' |nili|ii' iirtitv l-»r nMnrnii; tin-in !•♦ il wmn ut halt |.r • «- 

To |>r«\riit nlmh :uitl:ii-i*»ii<i |ira'tn»\ t<> the rum ami in ih-tiam «• o| put i.< 
ju»tnr. it \\a- i-iia< t.-.l. hy -falufi- 4 (■«••• | < I I. that uhovvrr -hall tak* a f«^ 
Want umh r tin- |>rrt«-iii«* <>l Ii«!|i;ii^ an\ mih« %** -t-'li-n L '. n»U -hail -ufh r a* iL«* 
ft* Ion uln» -t..lr thi'fii, uiiii— « It** ran-.*- -u«h |«rm« ij.ui f •- 1- »n t«i 1 «■ a|«j-rt 1.. u K«i 
ami hpni^ht !•• trial. ami al— • v:»vi- r\ i-hm i- auMin«t th*in WiM.-ti.i <<-i,ijrii». 
ili|; in In- 1'iil ]«ra« in ••. \\a<* ti|»»n thi>* *tatutf at la-t i mi\ ii-tnl ami •■*•■• m.-i| ** * 

!•. lh-r«-iYMii; ii|" -ti-lrii ijumN, /;•-•■# in; f A. •/< '• ^f «f.-/»n. i- al-o a hi^h ima-i**- 
mi*aii«'iir ami allrmit in |nit>Ii«- jii-tni- We have -«-»-n in a lormer • ha|»t« r m 
that tin- tillciiir, ului It i- niil\ a im-h'tm-am'tir at «iiimm»ii Ian. hy tin- -tali*:* 
Hk 4 W ami M ■• i*. ami .'► Anm-. i :t|. make- tin- offi-mler a»<i^*«»r\ to the fifil 
ami trlmiv Hut !■■■« au-e tin- ai • •— ory • aimot in i^em-ral U- tn«*l, ui.U-** with 
the |»rim-i|»al or iiHer tin* j«nm t|.;il i- f-*»nv i«-f •-•!. th«* reeeiver** hv that iiu-aii* trr- 
qucntlv rlml<*<| ju-tii ■•• !■• nim«lv whii-h. it i* ••nai-tr«l. hy ••tatutc 1 Vi.in\r «i, 
and . f > Aniir.i' ;*!. that -in li rnnvir* may -till U- j»n»-ri utfl t*>ra ini—l«-iii«ari<*ur. 
•llfctl llll> ' I* B>Vlv *""'**~ a ^ '"> , i n '" il,,, l "n|»n-«-iiiiniit. *thniii;h thi* |inn« i|»al t« l.»n t* 
J lint hrtiiri* taki-n. imi a- t«> !•<• |.r »»-«•< utnl ati<l < ■••nvii tf»| Ainl. in ia«r>/ 
rvciMCin^ «ltil«*n h-atl, iP'ii, ami (rrtaiii ntht-r tm-taU. »inh n|f«-iu-r i«. hy •lalut* 
5RI tit*i» 11 r :in, |Mim-liaMi' l\ tran-|Hirtatiiiii t<»r fiuirtt-«-ffi \ian» o, Si that 
now l hi* |ir»»MMUtnr ha- tw<» iintlnM|>. in hi-thniif : nthrr t«» |»um*h lhi« rr%n»cr» 
fur the mi-«li'inrainnir itniiifiliatcli . U!«»n* the thirl" i- taki-n.- /» . ur t«» wait liit 
the iVhui in miivirtfil, ami then |nmi-li tln-ni a- a* ■••!■■»• *rw t«» tin* t» l.»i. y Hbt 
it in |»n«\ iilnl, hy th«* kiiiii- -tatutr-. that hi* -hall only mako um- •»! **uv. aii<l rvl 
both, ill" thi-m* iiu*th«Ml- nt' |iiiiii-liiiu'iit. \\y the ^ain«' Matuti*. al-o. *J iiv> II 
c. SM, |h-p«iiii- having lra«l, imn. ami ••lln , r tin-tali in tin ir m-t-Mly. ami m»t ci% :• £ 
anati-tai ti»rv airiMint 1m iw th«-y i aim- hy lh«* -aim*, an* guilty <*|u tm-ah nit ai:*v:r 
ami |nim-hal>I<* hy tim» nr tiii|iri-«*fini«-iit. An«l. hy -tatutt* 1» liti, HI r |». a.. 
kln»*Aiu^ rvi i-ivrr- ot -t«>lrn platr «>r jrwt-N. taki-n hv n-hU ry mi thr h:^h«j\ 
or wImh a hur^lary ai-«iini|»aiu<-- the -tfalin^, ma\ )n* trn-l aa mrll U-l**rv a« 

• %r« atal A •■<«• I ( ;' H | V ■• **• ftfai altl J«M». lit #• ^ •> tt rw Uv f«h«a«»M« 

» • «t.r. .*1 

|Hiin»liiil>I> \w\\\ lr.iii-i«.r«.i* :• -n !..r !.!•■. .kii>l |.r.^n»ii* iiii*<r.«--iim*'nt fi»r nn t»rni a-4 *i 
cw-lin*: l<<ir v- ir« .iii 1 n ■« ] • n ii -■ t\ r. ■!•■ :n.i\ !<•< •ul.-t:iutt-l >Tit» *■?. 

u ln lift ■■ L«^l» ni. r. IC A U « ' • " 7«i. a |«»li> ••-••tfi >-••!- «*• imhi-N-l. uii'It I •'.*• 

I. r II ; 4. f<<r t.iKiiitr imiiit nii> lt-i f }«•- j r» t. j f (•• 1] mir a pr-'H l«» ^•■•i» •?. • t 

fr»iin If . in .nil 4 < im .. •. I ..| i. .. n\ . t}...u^li :\ tti< • r li *• J n-> kii>« •••L , «* »-f ti«*> V. •- 

an«l tli-Mi.:ii I.*' )-•• i !>-• •-•«. r !•••»] |i< 1. •- ii«i ti.t- t> '••n, ui.-l t).>>u^ii ii.«* | r«-j*rii « *.■ 

Ilt*t« a r !•■•! xt«l .ml tin • lit- • r li .■• I n » | ■«• r !•» r« •!.■!• .1 

H> •:.»•■! • 7 A .* •#. . 1\ « '. ». : ■-. :: i« • i.-m ■• -l. I n.it •■■. - r* |«*r* »n who •h*ii t* 
ruj.th l thi' .ni\ in- im \ .-r i> u.ir-1 i.n • t «\ t>r ;it l:r. ' 1\ . uii !• r \>r* !• m •.•* ii|«<n »-•-.- : 
of !••-! | >i 1 1 *; nn\ |i>r-i<ii. I" Hi\ • l.atl*!. im-m-i. >alu il !•■ ■. • ur.t\ . «<r <»ll,rr |^j«-n» mt-Mg 
Mwii-r. «•:,:• it -l.jll t-\ am Nl..|i\ • r iiu-lt i.p.»ti»>r K»\»- I*- n •!i»lcii. lakrii. t>t'iA.n«-l. t 

CNHiit •*• 1 .i- .»!■■!. -.al-l. -li.ill milt-*- )»■ -id..- fhi- !■■!. n-lir l.i I*- «)>• ri'hrlnl^l AH 1 If^'l 
t*i Ui*\ It tin- «.mi> i- ,m i!-. ■ : •«■! u\ .m I. J- tii j . •■in . !•-! llii*rt*nf. ah ail >•* 1^1,^ »; 

iht* 'ii- !• I. "ii -■! I !•• r I !■•!■« !!.ii.«|«»r!i-l i«i«ii>l ::i k- f -r iil««. i-r t»»l *ni trrra r 4 

h^n th.ili •• ■*■ li >■ .ir«. -f !■• 1- :«!•» r.*"ii««l Jtr uii\ !• :•:> ii<>f t \ i.n< !->itr I • *r- at > 1 J 

B lliai*'. t" t«- •!•• •'. t-.%. ■ ■ r !•.: •-. ) '•* i.< !\ • r | r.. ..:• i\ nli.) J — 1, ;! li.r «*4ir; •£•*.. «*■ 
think tit. .n .vM:t."ii {-• ■■!• It :itij r.-i.iiii'Ut. ' 

lt> I •' u'lii rti-nu" * r. w ki-i : if !?.■■ r»*:urn «»f am •<•■!• n |ir*tin r?jr «liA!uvirr. «a.«-a 
thai I Lit •■ li • ii •:.... ii . r •- «t )>u;|"i!.».' lli.i! ii" >|ii«--I.<-ri* -tall I— «»kr>«l. »■* |<n:.-/ 
»u« h ii'li • it. ■••ii.« iii*. r« i. -Iit* !!.•■ • ft. 1 1- 1 p.: | .t r t \ S -. »■ -!•- t-> ^ )■ n.ilti «>f nft« |*^.i*-i« w t 

full •'•*«• Li »li\ |» !»-iii Nli»n,.; *iii> f.-r !(••' •anif t>i i. !:<>li of •!•- 1 t. I hi* *« t r«-f-^^t 

t)i«* *J • ' f •• ii - • .' 1. a* l.ir a» n i.iti »:■■*!.. .i i\ «••-;«.,: j. «.ir«l« !■ r «u«lrri ^-*i« 

Tli. !«•.-. I . 11. M. r* latin,: i". in 1 tJf I (•••> 1\.« 1 1 •. 'lrvi-tin^ Um ««Wgyr« v -»i 
|*u&ui*nii*ul lur lliu otk'Uce, arv aUo rt*|tsUcU by thi* •Uiulc.—-C«iTff. 
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Chap. 10] PUBLIC WRONGS. 13& 

after the conviction of the principal, and whether he he in or out of custody, 
and, if convicted, ahull be adjudged guilty of felony, and transported for four- 
teen years. 14 

10. Of a nature somewhat similar to the two last is the offence of theft bote, 
which is where the party robbed not only knows the felon, but also takes his 
goods again, or other amends, upon agreement not to prosecute. *This r*iQi 
is frequently called compounding of felony, and formerly was held to *• 
make a man an accessory; but it is now punished only with fino and imprison- 
ment. (//) This ]>crversion of justice, in the old Gothic constitutions, was liable 
to the most severe and infamous punishment. And the Salic law, "latroni eum 
similem habuit, qui furtum celare vellet, et ocatlte sine jwlice compositionem ejus ad- 
mittere."(r) By statute 25 Geo. II. c. 36, even to advertise a reward for tho re- 
turn of things stolen, with no questions asked, or words to tho same purport, 
subjects the advertiser and the printer to a forfeiture of 50/. each. 

11. Common barretry is tho offenco of frequently exciting and stirring up suits 
and quarrels between his majesty's subjects, either at law or otherwise.^) 14 Tho 
punishment for this offence in a common person is by fine and imprisonment; 
but if the offender (as is too frequently tho case) belongs to the profession of the 
law, a barrctor who is thus able as well as willing to do mischief ought also to 
be disabled from practising for tho futurc.(*) And indeed it is cnactod, by 
statute 12 Geo. I. c. 29, that if any ono who hath been convicted of forgery, 
perjury, subornation of perjury, or common barretry, shall practise as an at- 
torney, solicitor, or agent, in any suit, the court, upon complaint, shall examine 
it in a summary way, and, if proved, shall diret t tho offender to bo transported 
for seven years. Hereunto may also bo referred another offence of equal ma- 
lignity and audaciousness, that of sucing another in the name of a fictitious 
plaintiff; cither one not in- being at all, or ono who is ignorant of the suit. This 
offence, if committed in any of the king's superior courts, is left, us a high con- 
tempt, to be punished at their discretion. But in courts of a lower dogreo, where 
the crime is equally pernicious but tho authority of the judges not equally ox- 
tensive, it is directed, by statute 8 Eliz. c. 2, to be punished by six months' im- 
prisonment, and treble damages to the party injured. 

12. Maintenance is an offence that bears a near relation to the former, being 
an officious intermeddling in a suit that *no way belongs to ono, by main- r*io* 
taining or assisting either party, with money or otherwise, to prosecute *■ 

or defend it;(ti) a practice that was greatly enconraged by tho first introduction 
of nses.(w) This is an offenco against public justice, as it keeps alivo strife and 
contention, and perverts tho remedial process of the law into an engine of op- 
pression. And therefore, by tho Roman law, it was a species of the crimen falsi 
to enter into any confederacy, or do any act, to support another's lawsuit, by 
money, witnesses, or patronage. {or) A man may, however, maintain the suit of 

(f » 1 Hawk. P. C 125. (•) IbW 249. 

(«•) Stfrruh. <k jure ChUi. I. *, c. 6. (•) Dr. ft St. 208. 

(•) 1 II- wk. P. C. 24*. (») ¥f. 48, 10, 20. 
(•> IWiI. 244. 

11 The acts mentioned above are mostly repealed bv later acts which are nearly similar 
to them. See 1 & 2 Geo. IV. c. 75 ; 7 & 8 Geo. IV. c."29: 3 Geo. IV. c. 24.— Ciiittt. 

By stat. 14 & 15 Vict. c. 100, \ 14, on an indictment for jointly receiving any property, 
persons guilty of separately receiving may be convicted. Separate accessories and re- 
ceivers may be included in the same indictment in the absence of the principal felon. — 
Stewart. 

l> Disturbing the peace, making false inventions, propagating evil reports and calum- 
nies, and .spreading false and groundless rumours, whereby discord and disquiet may ensue 
amongst neighbours, may properly be ranked under the head Barretry. 1 Inst. 3G8. 1 
Hawk. P. C. 24.5. See f Hale, P. C. c. 27, Bac. Abr. Barretry, 1 Russell, 185. on this 
subject. See also the Qi.se of Barretry, 8 Co. Rep. 30, b. No one can be convicted for a 
single act of barretry ; for every indictment for that offence must charge the defendant 
with being a common barrctor. In a late case in the King's Bench, where an attorney, 
without any corrupt or unworthy motives, prepared a special case in order to take the 
opinion of the court upon the will of a testator, and suggested several facts which 
no foundation, he was held to be guilty of a contempt and fined 30/. In re E 
and U. ;\W : 3 B. & C. 5U7.— Ciiitty. 

Vol. 11.-27 41T 
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[B«na IV 



hi* iifiir kmMiiaii. •■■rwu.i. m j-«-»r i i-i^lilmur. mil "I ilinr.tt an*l • i )•*••-.• n. 
Willi tiii|<ili.:t\ tML. iwi-i. tl,«- |iuiii«liln«-iif \<\ « « -rii ri.< >ii law t* til •■ ^i.-i .ro>- 
itri«"iii!iH lit i ;n.-l. I \ ? » ■ -i;iMii ;IJ Hi n VIII i !■ .1 i>*rli -.tun •■! ! ■ i. j- ui.-i* 
In i '\n\iti\m -rt\ . ■ <••/ y '■'■' •. i- ii •»[••« u* n| iiijiiiii* iimik «- alii |...i •(.«•! r. 
flic* miiim' liiiiltii* I . l-«-i|iir :i bir L ':ul> with a |>l:iilitit1 • T «!• h mlaiit o. ; ■. i* ;-•*. 
fifr. !•• <ii\ ;•)•■ ll< i:iii>| i-r • tlnT 1 1 1 :« I T « * r »Uf«l t'T In tUn I, tin-lit. il tin \ J r. v «., At 
law: >* In ri>u|M'ii tin ■ luiii.jn r?"r i-» in « arrv mi tin- |*arl\ • •ml at i. » • w it r \ 
|M-iifM* i 'I'liii*. ■ A-o /• if', in tin- Kri in Ii law, »i&;iiifii« a ■uiiciur ■!:% i- -■ -i« ••! 
|in>titi>. In-iii^r a j«:irt ••! il.t- i r»'p afiinialh <lur !•■ tin* Li f ■• ll< *r«t i\ l«r^.i n i.r « a*. 
Imii In mir «m n-. ••! ilif um-'l :t -liTinfii— tin* itiin lta«iii^ • ■! a f»in I «r r;l.l ••! 
MH'iii;! .'• a |>ruiti««' ••• iiiii* Ii al'lmrn •! l-\ our law. tlial it >• ••■!• iiu'it n a»« i. 
why ii ./.■.•/ in :iitifii. i«r tJiiiiv: •»! ultH-li ••in- liatli tl.i- r.^l.t l-ut n«*t tin y b*«^. 
f^l«»ti. ih if *i ;i*»:^ii:il>i<- at imiiiiimi law. !•«•* aii*t* !••• inaii »!.- -«ii-l |nir< !..**■ ir t 
prftfiM •> !>• -n« in sin- t|J-« r'» ri^'lit iT Tin •*• |H-*t* ••! i >\il •■Huh. thai :irv |« r 
ytualU i u>|i a\ ■Hiring u* tU*turl> tin- n|«»w m tin ir in :^M-ur» at.. I . rt • i. i.- \ 
iiitriiiTiii^ in nllii r iii< it - «|ii;il n !•. • \»u at tin- ha/.ar-l «•! tin«r '-wi. • rt«i« • 



urn* •(■% i-p l\ ai>iin;i-i\ i-rti •! ••!> li\ tin- Imiuaii l.iu. ■•. | i m •* y - >• 



i - • *. 



»i:w] 



Itttm, ut •/■■■• •/*'•■' • ' ■ ■ #■ •• w i ''■ '/«* "• r * «■ ^•••«.« rif-tr'um* '«. /#» tii*'.' »••• 

rtiniur, i> v •/■#'•.# ./. t. j.'.i.iti ' m.fi'w, ' /. mnl tli«-\ wm j»inii-ln 1 i.* «!»• |..r 

Ii it urt- ■•! a 1 1 1 1 1-> I jcirf «>l tin ir j^M-U. {unl |., |-|m tiuil •n.taii.\ il il«f... 

iiUn n u-t Ii ■ n ii umI iln j ?"\ .-.« n ■■! tin *t.iiut. :;j 1|. i. \ 1 1 1 « '.». tl.at 
IH> fiin* -li:i!l -ill >>r |'iii« li:i-« :in\ | - r« f • i .• !•-• I n^lil w t:tn- !•• i.iifi. 1.1 • ->• :».. 
Vfiult r i.:illi n-i i'i\i «i tin j'i"lit» iln n-..| t-»r mil u I. o|i- \iar !•• l«-ri -u. I. ^- ir.t • r 
liatli !•«*■ ii in :i« lual j«i*«m ••mil •■! tin laii<l or •■! tin- n\ir»i"ji «t m...i i :■ r. ■ *. 
|witi tliaf U-lli j»un li.i-«r ainl \i i.'lr •l..ill t-»i It lurfi it !!.■ valu«- <>l »u- 1. w..J t*< 
tlir kitiiT sift* I tin- j. !-.••. ^ uti'r 'I l.< ••• i>|1i 1.1 t- n lali • i.n lljk !■• tin ■■• n.im-ln • 

HK»ut ni • • 1:' •nit* l-ut 

14. Tin- ■ ■ r.j ■ urn .'".|. / t .,1 «-,•..■• .... 11 1 ..it I'Minl -!atii(i*« l- alt • ffi n» « •■! af. 
«*«|iiivnl«-lii iiafui'i in ••"!"- " 1 :■ 11 — ■ •. :tr-l ;• l«-i-l«-..nn a>M l;mi.ii !•..•>:• i. • it.- •,? 
ai:niT>p*l jiiil-lii 1 ■ 1 — 1 1 • * ■ l\ 1 «iiti'il>ii!in^ t«i iiiaUt* tin !:•*%• i**ij>>';* i>< ?• • |a««|^.«* 
Atom i' fl,iul"H- tn i|>i ..in;i L n- n,:i!ii 1.11- ir.ti>nm-r«*. aii<i t«> |>r*>\«!< *lut - ! 
Ivlii'i-*. w I. • ii m. 1 •■ i|'»i "\i n«|. •li:ill !• •litlv |<r«.*« 1 lil*«l :t 1- 1 jiai !■ »i. i-\ •t.itutr 
1** Yu\i. 1 ."i. tlt.it it . 1 1 . v |mi<m'|i. :iil-.rrnn. U ' nmii-r pnliiHi- ••! ait\ j- i..ii ia« 
make- ali\ • ■ lii|»'* tmn uillfut lt-.i\ ■■ "t tin- i-mirt. i»r tak« • a?.\ it. i.r\ <r 
firoriii^*' ti'iii il.i- •!• I* ii*l.i!it !■• ■•mu-** liiiu. i\linlt -!- iii<-ii»ir.iU- hi* .iitf-ni :n 

i ••imiiriH ii. j tlif ]•»■ itM'ii tn li im n K in •i-r\«* Jii* onii iiil*. ait^l i a -*i I r 

tin* |iiil-!n «'•->•!. I.<- •li.il'i l«'ilfit I' • '. •I.all •latnl !«•• Iimir* *»U iln- |i. *l«.r\ . AT .J 
•hall I « l> r < \i r ■li-cil- , « •! '•• • »•■ "»i :m\ jH.jiul.ir -t |m-ii:iI «t itut< * 

!•"» A i . ■ 1 . - j - : 1 . i • \ .i!-> r-> ii.-: ' t an !iiti««-t-iit man **l f*-I>-n\ t.i!««!\ .-ii.tj rr.a- 
luioii-U. wl.i. i- a< i«i|i1ii< r ' % iinl:i tiil ainl ui «|tni !•-«!. m a turtl.i r »l-u«i ui I j- r 



• Mat .4* «a|tf*1 i" M« I 



"Ai 1 1 1. -.i'k I' '" • I '■ '-I l.tix. Il 17'». mi fl. • •«i».ti-<-1 Tin ■!.-• r • - 

(■•t«i-*'ii 11. 1 1 ■• !■ ii" >n>l • !■ • . j ■ • ' >i ...■!• !•. \+ |ln« h )vt-r< iii»ti- i« »■• *£!•<• -. «-t.: • > 
•li«nt«* •!.• tli t.j iii •!• : ■*.• ; !■?* 1 ■• n..««itlLi.j i« j.nnlt\ «>f n,4;ii:« 1. wi> - •?■•-. >-.! 
w)i«-r<- l.« -f . 1 ■.!•!• ■ ' • ■ • ■ s if ' • • *l ■ t ; 1 1.- .11 Mt.t. I • i* »-uii , i ••! • l.jit.i - •* I: 
•«<«-iii« tl. •? i « • ■ * '.-• ■• 1.1 1 I. !■• ? « .11: I ■ i.'i .\ »!..■•• :it ••rilrr t- m ik«- m |.trn 1 •- -• «*»%i 
in a >iir .1 « 1. t ! i. t ... .nifi.i.-. !•- ii... ii*. ii..ii< .- lull n >ii».ih T !• 4 H 

• i«. . '• r. a • I-- • in?-* 

'" If .m »••■ •■•■.■■ ■'■ ii ' • ' J • • 1 I i • ■ .^r- .», >:t -• .t k|i. ••&'•! •-•"•?! n 



.-•■1 «" 



!».- \" m- . 11 II II - 117 T..4I I 1 



*f». «i 



wri||M •?•.• -,|i! " • 
.t"J»"i « M I T : » 

■■ n. •-■ ••-.•. * ■-?•• .j 1 ••. •• i'- r ■ -.•.„•!■■ ia» :• i.s »-•■•» 11 v-- , » > **— ' i* i \ 

'.**- St IJ I '. ■• Tl ifl '■■•■■ ■ I I I...' •.,,,!... «',,-,■ !| |( |«||,|'\ |. „■ |.| J,. 

tin- ji"\ ,r • ■ 1 I v n " V II ■■■• * -" ' Il.i- lA !,; I. 1 .-- |- nil i» n j?i ■ *f. r» * 

n.t|j:n ■!■■ ' ' ._•■.•' r. ••■•■■■. • j r . . . «l.i.^ ■ • .• Ku-> A It f * •! 

Iturti. J . •■ ■ 1 * • \ ' ■ ' ■ • •• i-t.rt «| I i .• 1 - 1 1. -f.i'iilv •- 11 1; t: «-r. •- 

BH'lit •■!!•. •' ■ ■ • • • ■ f • • •• * I. • !.■■ !.• • n .t!t.». I. fin nl •■ r »*!«--u| | 

•Wff I., .-ii. J ■■•■ 1 ■•!'•: j'- ■ • • *'i n.' •-.( >-f li.« ;w.l 'J HU K--|* T*l. A* IO 

Iln lin*l« ■ 'V' i ii n r * IraM f.i n.n |- ui.-l. -• 1 nli| • l'rm* *\U rtl. U>4.— CilTTT. 
• l« 
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Chap. 10.] PUBLIC WRONGS. 186 

version of public justice, 1 * for which the party injured may either have a civil 
actio u by writ of conspiracy, (of which we spoke in the preceding book,)(c) or 

(«) 8m book iii. page 126. 

19 The instance pointed out by the learned commentator ifl not the only one in which 
parties may be indicted for a conspiracy ; and it may be stated as a general rule that all 
confederacies wrongfully to prejudice another are misdemeanours at common law, and 
indictable accordingly, whether the intention is to injure his property, his person, or his 
character. See 1 Hawk. c. 72, s. 2. But no indictment lies for conspiring to commit a 
civil trespass on a preserve to take game, though effected in the night and with destruc- 
tive weapons. 13 East. 228. 

The offence of conspiracy is not confined to the prejudicing a particular individual : it 
may be to injure public trade, to effect public health, to violate public policy, to insult 
public justice, or to do any act in itself illegal. 

There are many cases in which the act itself would not be cognizable by law if done by 
a single person, which becomes the subject of indictment when effected by several witn 
a joint design. 6 T. R. 630. Thus, each person attending a theatre has a right to express 
his disapprobation of the piece acted, or a performer on the stage, but if several pre- 
viously agree to condemn a play or hiss an actor, they will be guilty of conspiring. 2 
Camp. 358. In the case of workmen refusing to proceed unless they receive an advance 
of wages, it is clear that any one of them might singly act on this determination ; but it 
is criminal when it follows from a plan preconcerted by many. 6 T. R. 636. See the 
statute as to combinations among workmen, infra. There are other cases in which, 
though the act may be morally criminal, it is not illegal, except on the ground of con- 
spiracy : thus the verbal slander of a private individual is not indictable, but it is so 
where several unite in a scheme to blast his character. 1 Lev. 62. 1 Vent. 304. And 
in every case that can be adduced of conspiracy the offence depends on the unlawful 
agreement and not on the act which follows it: the latter is but evidence of the former. 
2 Burr. 993. 3 Burr. 1321. 

To constitute a conspiracy, as observed in the text, there must be at least two persons 
implicated in it ; and a husband and wife cannot be guilty of it. 1 Hawk. c. 72, s. 8. If 
all the persons in the indictment be acquitted except one, and the indictment do not 
lay the offence as committed jointly with other persons unknown, no judgment can be 
passed on such one. Poph. 202. 3 Burr. 1262. 12 Mod. 262. But one conspirator may 
be tried singly ; as if the others had escaped, or died, before the trial or the finding of 
the bill, he may be convicted alone. 1 Stra. 193. 2 Stra. 1227. It is no offence to con- 
spire to prosecute a guilty person. 1 Salk. 174. 

It is not necessarv to constitute the offence that any act should be done in pursuance 
of the conspiracy, (2 Lord Raym. 1167. 8 Mod. 321. 1 Salk. 174. 1 Bla. Rep. 392,) or 
that any party was actually injured. 1 Leach, 39. 

Conspiracies and combinations among workmen for a long time engrossed the attention of, 
nnd perplexed, the legislature. Until the passing of the 6 Geo. IV. c. 129, the common 
law relative to such an offence was considered detective. This act, however, repeals all 
the former acts on the subject of such combinations, and leaves the offence as it before 
stood at common law. However, by the 3d section, if a person, by force, violence, threats, 
or* obstruction, compel any person, hired or employed in any trade or business, to depart 
from his hiring or employment, or obstruct him from returning to his work before 
finished, or prevent, or endeavour to prevent, any person from hiring himself, or from 
accepting employment ; or by force, or threats, &c., molest another in his person or pro- 
perty, to induce him to become a member of any club or association, or to contribute to 
any common fund, or to pay any fine or penalty, or on account of his not belonging to 
any particular club or association ; or not having contributed, or having refused to con- 
tribute, to any common fund, or to pay any fine or penalty: or on account of his not 
having complied, or of refusing to comply, with any regulations, &c. made to obtain an 
advance, or to reduce the rate of wages, or to lessen or alter the hours of working, or to 
decrease or alter the quantity of work ; or to regulate the mode of carrying on any manu- 
facture, trade, or business, in the management thereof; or by violence, or threats, or ob- 
struction, force any person carrying on any business to make any alteration in his mode 
of carrying on such business, or to limit his number of workmen; such offender and his 
accessories may be imprisoned, with or without hard labour, for not exceeding three ca- 
lendar months. By sect. 4, persons may meet together for the sole purpose of consulting 
upon and determining the rate of wages, or hours of work, and may enter into an agree- 
ment for framing the rate of wages or hours of work. And, by sect. 5, the masters of 
workmen may do the same. By sect. 6, offenders against the act may be called on to 
give evidence for the king, or prosecute an informer on any information exhibited under 
the act. Sect. 7 gives a summary proceeding before a magistrate for an offence under 
the act. — Ciiitty. 
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Chap. 10] PUBLIC WRONGS. 187 

now too frequent upon every petty occasion ; since it is more than possible 
that by such idlet)aths a man may frequently in foro conscientia: incur the guilt 
and at the same time evade the temporal penalties of perjury. The perjury 
must also be corrupt, (that is, committed malo animo,} wilful, positive, and abso- 
lute : a not upon surprise, or the like : it also must do in some point material 
to the question in dispute;" for if it only be in some trifling collateral circum- 
stance, to which no regard is paid, it is no more penal than in the voluntary 
extrajudicial oaths before mentioned. Subornation of perjury is the offence of 



[*1S8 



procuring another to *take such a false oath as constitutes perjury in 
the principal." The punishment of perjury and subornation at common 
law has been various. It was antiently death ; afterwards banishment, or 
cutting out the tongue; then forfeiture of goods; and now it is fine and impri- 
sonment and never more to be capable of bearing testimony.^) But the 
statute 5 Eliz. c. 9 (if the offender be prosecuted thereon) inflicts the penalty* 
of perpetual infamy, and a fine of 40/. on the suborner : and, in default of pay- 
ment, imprisonment for six months, and to stand with both ears nailed to the 
pillory. Perjury itself is thereby punished with six months' imprisonment, per- 
petual infamy, and a fine of 207., or to have both ears nailed to the pillory. 
But the prosecution is usually carried on for the offence at common law; 

(#) 3 Inst les. 

" If a man swears that he believes that to be true which he knows to be false, he swears 
as absolutely, and is as criminal in point of law, as if he had made a positive assertion 
that the fact was as he had swore he believed it to be. 3 Wils. 427. 2 Bla. Rep. 881. 1 
Leach, 242. Hawk. b. 1, c. 69, s. 7, n. a. The false swearing, however, as to the legal 
operation of a deed is not indictable. 1 Esp. Rep. 280. — Chitty. 

23 If the subject-matter is entirely foreign to the purpose, not tending either to extenu- 
ate or increase the damages or the guilt, nor likely to induce the jury to give a more easy 
credit to the substantial part of the evidence, the party will not be liable to an indict- 
ment. Hawk, b, 1, c. 60, s. 8. To swear falsely as to the character of a witness is suffi- 
ciently material. Com. Rep. 43. 1 Ld. Raym. 258. And in general it is sufficient if the 
matter be circumstantially material to the issue or affect the ultimate decision. 1 Ld. 
Raym. 258. 2 id. 889. 2 Roll. R. 369. Thus, perjury may be committed by falsely 
swearing that another witness is entitled to credit if such assertion conduce to the proof 
of the point in issue. 1 Ld. Raym. 258. And it is certain that there is no necessity that 
the false evidence should be sufficient to render the party on whose behalf it is given 
successful, but it will suffice if that is its evident tendency, (2 Ld. Raym. 889,) or if in a 
civil action it has the effect of increasing or extenuating the damages, comme sembU, 
Wood's Inst. 435. In a late case, in an indictment for perjury, in an answer in chancery 
to a bill filed against the defendant for the specific performance of an agreement relating 
to the purchase of land, the defendant had relied on the statute of frauds, (the agree- 
ment not being in writing,) and had also denied having ever entered into such an agree- 
ment, and upon this denial he was indicted; but it was held that the denial of an 
agreement which by the statute of frauds was not binding on the parties was immaterial 
and irrelevant, and not indictable. 1 Ry. & M. 109. 

To constitute perjury at common law it is not necessary that the false oath should ob- 
tain any credit, or occasion any actual injury to the party against whom the evidence is 
given: for the prosecution is not grounded on the inconvenience which an individual 
may sustain, but on the abuse and insult to public justice. 2 Leon. 211. 3 Leon. 230. 
7 f. R. HIT). 

In some cases, where a false oath has been taken, the party may be prosecuted by in* 
dictment at common law, though the offence may not amount to perjury. Thus, it 
appears to have been holden that any person making, or knowingly using, any false 
affidavit taken abroad (though a perjury could not be assigned on it here) in order to 
mislead our courts of justice, is punishable as a misdemeanour; and lord Ellenborough, 
<\ J., said "that he had not the least doubt that any person making use of a false in- 
strument, in order to prevent the due course of justice, was guilty of an offence punish- 
able by indictment " 8 East, 364. 2 Russ. 1759. — Chittv. 

24 To render the offence of subornation of perjury complete, either at common law or 
on the statute, the false oath must be actually taken, and no abortive attempt to solicit 
will bring the offender widiin its penalties. 3 Mod. 122. 1 Leach, 455, notes. But the 
criminal solicitation to commit perjury, though unsuccessful, is a misdemeanour at com- 
mon law. punishable not only by fine and imprisonment but by corporal and infamous 
punishiv-nt. 2 East, Rep. 17. 1 Hawk. c. 19, s. 10. 6 East, 464.— Chitty. 
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i**im-< i:tl!\ :i» to llit* |n*n.ill :»■•» l«« f..rr ml1it-lt-«l. tin- •tatnh- J Inn II i- J.'i • iij*r- 

au«K ii jmiwit l«-r ill urt f" »i«l«r t •■•- nfTfinl*-!' t*» !■•■ ••lit i«» tin* Ik'u-i "l 

{-orrniinii iti|- ;i i • i in hoi i-\ Iiii^ -«\ru \rair i«r !■■ !»•■ t raii-|>*>rit «1 t..r lit 

hmu 1 |h -rii»«|. :iii<1 iii:iki <• it !« I"it\ wiil.'iiit l>«-ii« fit ••( « l» r L '\ »•• ri-lurii **r • •• ..;•■ 
Mil lilli I It*- turn I( ha* — >iih linn* U-i-li Wi-ln-l that |Nrjur\,a! ••.»•» u|- •» 

rn|»ital :u <ii«*at i>mi» wlii-ri-l<\ ;iin»tlnr «» lit«- ha* ln-i*ii <»r imjiil ha\i- U . »• .:. 
hlrn\<'i|. w a* :ii»" n'inlfi'r*l ■ .ipil.ii, ii|h»ii a |ir im ipl«> ••( n I.iKiIi-mi a* .1 .- t# 
nil ru-f- h\ tin 1 law* "1 Kr:iin •■ A An-I n-rlaiiiU f hr •mIihiimh **» n| (In >r i ■ 
itlruiU -li'Mi^U in I't-liall ••! tin- Km ii< Ii law Hut it i* »<• U- n.ii«nl ( r«"»l. II.*: 
lIli'V a-iliiit Willi. ••»■■» |». In* Ihmi'iI « -f ■ I \ nil tlir »nlr i«l tin- |»r»— • ' H? !••!• . ulnl ».••* 
tin* r»<k !•• I'xtiirl a • • •nli «•«•!■ »n fmiii tin* m • u-i-ij |n <*u« Ii a • ••iiMitu* .. n 
thrrvl'-r*-. it i«» iiim * -*.ir\ t«» tlipiw tin- iln-a-l ■»!' • ujnt.il |>titn«ilifitrfil . i* t- » ti •■ 
<>tli«*r «»• all- in nnliT !•' U<« p in a» I- tin* w itm***- fur tin- » n«w n. ••n w li-»iu »i "i- 
th«* |in»'»ii«r- laic «l«-|*«-fi«i— . •»• iuiturall\ *\**-+ mil* i nn I law U-^rt aimtin r 
Hut tiir|H>rai ami |N-i-uniar\ |.iiiii«liiin-iitft, rxili- ami |»«*r|i«-tiial ihlaii»\ . art- iu-r* 
nuitt'tl to tin- i;i'iiiti« n| tli«- Kti^li-li law ; w In rv tin- tai t i- <»|m|iU tin-* ii~»« <1 U- 
tWri-n witiii— -•- (in /f/A * i-li«». ah' I flu- r\ nli-iiif |»>r tin* rp»mi ma\ !■<•«■ -Mr a 
• !•!■■ l , ' 11 ,,i ' ^'^ 'h-pr-nfl *'> ill 11 ***' til tin- |iri«iiin*r WhiTt*. "iiii|» •!. ih« 
* i|« a ttlli *'| an iiiiKNi-iit |««-r*»'ii hit* u< ttialK Im'i-n tin- r«iii<Mi|iii in • •«! »l« L 
wilful |H-ijiirv. it tall* uitlmi tin- ^mlt ••!' ili'liU-nilr miinli-r. ami •!• -*r\.- *■ 
tijual |iuiiiftlniii'iit ; ulm-li •tiir aMnnt law in tart i i • rl i « - T « - • 1 <■ Hut tin- u . • 
Attt'iii|'t to •Ji*fttr<'V lite l-v hiImt iiH'aiift |p*t In ;n j i apiial. llirn* i-» ii«» r**—-. 
that an atlnnnt l»\ |M-rjiir\ -»l i* • n 1- i ; mu> Ii l»-— » tliat tlii" ininr •Im«ii! I ;i. 

jUiiitial rn-r-* In' |MlIil->lint Ullli -|«-.itll. K'T t*i 11*11 It i|i|y i Uj'ltal ptllifi.n.t I." • 

fviiiH-iin tlnir flli-i t wlii-n a|'|tli<<l !•• < riim-s ••! tin- ili-i jhM »l\r; ati'l. iti-ti •tak I* 
aw |N<rjiir\ [«. it I- imi li\ an\ tin aii- t«i U- i ••mparfl Hitii — •inv ntln-r cfftiii t • 
for w lii« h tuilv ili-atli 'an In* i nffl ■« f ■--! . an«l ilifi'i-t>*r«* it •»«■♦■ rn«» alrra<!v •*%••!! 

IN*rli:ipft in tin- iiiftlaiK I iii'lilM-rati* luiinli-r l«\ |»-ijur\ ■\it\ |in a |NTi\ |»ui.-« • i 
•V «>nr pivftriit law, wliiih ha- a<l'>|>t«-l tin- i»|-i:..»»n ••!' I'iifpi. k «irri\r-| tr« -. 
tlM* law n|" tin- t Wflvi- tal»l« -ft. *■ / • ' m ,ufi /■ i i.-i ■/«» .»■•.. r <^. ufft ; /ii/m.fh.f. ./- / w* 

IT liril'rr\ c* tin- iii'M ft|H-i H - n| ntloii* • :i^:niiit jwl.in juiint-, w)..<L • 
wln-li u |i|ili;i\ "l" ntln-r |i«T--t|i « «»m • riinl :u tli«- :filniliiftlral ■••■! ■•! jm-!i« t . taik-^ 
anv iiii'lm* ri-wanl t«» inriuriiri 1 In* lfliA\i'iiir in lii* •»tfit-«- / •• In tin- Ka«t it ■• 
tin* i-iift|i'iu nr\«T l" |niiti««n ct x i \ «ii|u n«ir lur jiifttii-f. imt • \i «-|>t n»i» tin .r Li. fc « 
without a pr«— * ht Thi* i- • ahulat«*'l t*>r tin- ifa-mii* nf •!• -|N»ti' i^*un>rtr* 
w Ihti- iIh- t riii- I'liiii i|>!i- «•!' t»n\ i-riniii nt nr»- ii«-\«-r liii'liT-t.-Ml. an,| it • 

iiiiac'tii'l that ihiTi* ift i hii^'atioii I r>*iu tin- «ii|m ri<<r !•• ih«- iiiti-rn>r. n«» r« !a a * • 

titil \ nwiii^ li-niii tin ji«\i rin»r t«» lin- ^iikiiii-iI Tin' K* iinaii law . tl..»u^*! 
(initaifn «i iiianx -I \ i-n- iii'him iifii» a^aiiiftt l*riU-r\ . a* u*-ll l'*r ftallin^ a ma • 
¥••!•■ in tin- ftciiati' nf I'tlii-r |>iil<i;i a»->« iithl\ . a- U»r tin- harti-nii^ n| t«>u 4 ii.- a 
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«liii Ii .*!!• !i'l* .til > "lit .• ! - I. - !• r |«r it"', tl, u»*l it fi-riii* n«> |art»f tin ju-l^n.. -.! *: 

• iiniii >n ! i» tin :i. .i| .i> :■ . • ' ! :!■ i •!• r !•• 1 • ..r !. »'im,. ii\ «.• 4 n ■'!,.-%• Ju.t • . •. 

tin* iipi.i ii t i« ti.iti.* >l .1: • • - 1 1 • : j . « i. i.iw . .1 j-ii-l- n uiuli r rln- »;r*-«t ••"«i r«*«ti>ri • lu* •■ tei 

|^-t.ii\ i%|,i I, M i,\. • i i. -n \. i 1 \ . i.l . !•• I II ir; »*t Tr i.*J I |^|. K- : 

'.'I lut nIhm l).< ) ri- • • •lih»'> .!!• p -r<- .i.<ii«l -<ii tl.t '• Mil • *.». tin* iann-1 !-« .^ - . 
»ill(i>tit .» n\.r-.ii ..j •),. ,ici."i.. t.r 1.. !-,-• it ;• h> r« iit^<i« a |^n i»f tbc |«ii.L*l«r. cm 
|.n-«. r;l..| I -ft.il k ■>■• '. K-|. I:* 1 ''I • iiitti 

|(\ -l it. I \ .• f ■ "J. ■ . 1 1 . ■ |- 1 1.. ••.!!.. i.* 'tin 1 .iii.r\ ;• al-i.-lii-«l . ami. I 1 «tAt !•• A 17 
Vit I 1 '»'■ j . r. 1. -. • . .'=. ;• : . 1. 1 . ••. -' : 4t< 1 :• 1 l. ii -| • 1! t'..-i4 Mia 1 it 

" It :- • ,1 ».i\ 1 • 1 '.i> : »-.v ■ • •■■ : ..i>i .1. :i n. v • •-• - Sin til. na • .;•» J; .. fct 

nfl.fi.. ■ ■ i..|.;. t. . i, •!,. - 1 ' ■..»!. ?• r-it I l'...rr 1 ■••• J JU-l. • lin. A J. 

1 " 1 ' l M T 1 .. • ■ «!..■• ■ ■ » ■ 1 . 1 j •»■.••■ .1 r !■ j r— -.ir. u ft-i ■ r*i> ikA.'A | ^ * • 1 

11I in - !!r • ji u.t.»» i. ' \ : .. k n/ . . i> • ' ... fc -f. ii •. .ti i« iii-1,. i.«i.].- ihoiiffi 11 -l>* • 

• i|i-i »■- •! i I '■'.•: 'J. J • - ' m ! ' . .j . . V if. l.| ! * 1 :.t . it . n- I; li« It - |**n.4' .. r.«. .• 
*r:ll.ll>.ii ■■•!!..■ -.111. I • .1 - f . I 1 .:• '. ■■' ..1.1-.. .* I l..i \~'» N.||ri[. .n 4 
lll'ti' * !■ i ■■■-■•»■. r ! v r. ■ • 1 ii.i :i > • r ••■ .1 • - j • r if •■!,:< . r:!inlial. "J 1*1 k^« 
1.177 I l-.rr .'"1 41. I 11. 1 • ll. 1.. . .- 1. '. .4* (l.> !■ t;i..'i • ;nii.« nl«|..r *u| |« 
tnnfti I" * r.i .11^ jU'lnufti i.lhii-n. .N-.- 1 LmI. InI. 4 llurr. •4^4.— i'airtf. 
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justice, yet by a strange indulgence in one instance it tacitly encouraged thia 
practice : allowing the magistrate to receive small presents, provided tuny did 
not in the whole exceed a hundred crowns in the year:(m) not considering tho 
insinuating nature and gigantic progress of this vice when once admitted. 
Plato, therefore, more wisely, in his ideal republican) *orders r*i in 
those who take presents for doing their duty to be punished in the *- 
severest manner: and by the laws of Athens he that offered was also prosecuted 
as well as he that received a bribe.(o) In England this offence of taking 
bribes is punished in inferior officers with fine and imprisonment; and in those 
who offer a bribe, though not taken, the samc.(/)) But in judges, especially the 
superior ones, it hath been always looked upon as so heinous an offence that 
the chief justice Thorpe was hanged for it in the reign of Edw. III. By a 
statute^) 11 Hen. IV., all judges and officers of the king, convicted of bribery, 
shall forfeit treble the bribe, be punished at the king's will, and be discharged 
from the king's service forever. And some notable examples have been made 
in parliament of persons in the highest stations, and otherwise very eminent 
and able, contaminated with this sordid vice. 

18. p]mbracery is an attempt to influence a jury corruptly to one side by 
promises, persuasions, entreaties, money, entertainments, and the like.(r) The 
punishment for the person embracing is by fine and imprisonment; and for the 
juror so embraced, if it be by taking money, the punishment is (by divers 
statutes of the reign of Edward III.) perpetual infamy, imprisonment for a 
year, and forfeiture of the tenfold value. 27 

19. The false verdict of jurors, whether occasioned by embracery or not, was 
antiently considered as criminal, and therefore exemplarily punished by attaint, 
in the manner formerly mentioned.^)' 28 

20. Another offence of the same species is the negligence of public officer^ in- 
trusted with the administration of justice, as sheriffs, coroners, constables, and 
the like, which makes the offender liable to be fined; and in very notorious 
cases will amount to a forfeiture of his office, if it be a beneficial one.(t) Also, 
the omitting to apprehend persons offering stolen ♦iron, lead, and other r*iii 
metals to sale is a misdemeanour, and punishable by a stated fine, or *■ 
imprisonment, in pursuance of the statute 29 Geo. II. c. 30. 

21. There is yet another offence against public justice, which is a crime of 
deep malignity ; and so much the deeper, as there are many opportunities of 
putting it in practice, and the power and wealth of the offenders may often 
deter the injured from a legal prosecution. This is the oppression and tyran- 
nical partiality of judges, justices, and other magistrates, in the administration 
and under the colour of their office. However, when prosecuted, either by 
impeachment in parliament, or by information in the court of king's bench, 
(according to the rank of the offenders,) it is sure to be severely punished with 
forfeiture of their offices, (either consequential or immediate,) fines, imprison- 
ment, or other discretionary censure, regulated by the nature and aggravations 
of tho offence committed.* 

22. Lastly, extortion is an abuse of public justice, which consists in any officer's 
unlawfully taking, by colour of his office, from any man, any money or thing 

("») Ft. 4S, 11, ft. (f) Ibid. 146. 

(-) Ik Leg. I. 12. (-) 1 Hawk. P. C. 259. 

(•) Pott. Antiq. b. i. c. 23. (•) See book I ii. pp. 402, 403. 

(P) 3 Inst. 147. (•) 1 Hawk. P. C 168. 

" By the Geo. IV. c. 50, s. CI, the offence of embracery of jurors, and jurors' wilfully 
and corruptly consenting thereto, is punishable by fine and imprisonment. — Chittt. 

"The writ of attaint against jurors is now utterly abolished, by the G Geo. IV. c. 50, 
£ CO; and, by \ 01, they are rendered punishable for misconduct by another mode. — 
Ciiitty. 

29 On motions for informations against magistrates the question is, not whether the act 
done might on full investigation be found to be strictly right, but whether it proceeded 
from oppressive, dishonest, or corrupt motives, (under whieh fear and favour may gene- 
rally be included,) or from mistake, or error: in either of the latter cases the court will 
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«»f value f hut i* not t|u<» t*» linn. ««r inure limn m due. or U i f«#re it i« ■! <e m ■ 
Tin* |Hii.f)iinriil i- fine ami itn|>rt«*iiiiia*iit, ami iM#ineliiui-ii a I'lrtrilun *A I he 
• •iHi-tv" 



ril.UTKU XI 

OF nFFi:N<T> A«i \I\-T TIIK HBI.ir I'KA'T. 

,..,,. *\Vr. are next t«» i miM»ler "tTenet-* n^amM the | »»i l-l !• - /»ii»v ; tin* n.n- 

"1 *«T\ :iTnm nt \\ IiH'Ii I* t Ii T ru-T »-• I fn t In* kin.* sin*! hi* '»ffl« »P». "' th« lii.llilirr 
And l"i»r the ri':i«t>n<i Hliii'li were f>trnierli nii-nf itt?i« .| :it \;%rjv t Tin-**- •■!?•■ iir««« 
an* cither »ni h at an* an uetual hre:n Ii ••!' tin- jw.n • ; «»r i ••r»»t rn* »:\e!% ••• l«y 
t«'liililii: t.i make uther* hn-ak it H«>t Ii nf tin »«■ *»|m-i m an- al*»» iitJur fi !•». 
iiiciil**. ««r ii* »t ti-i<iiui.i|i Th»- fi-!<iiiiiiii« hn-aehe* ••! the |m a«e an- »l r:i lit* *! up 

to that ile^n t malignity hv urine • »!" •eyernl m»»lrrii •»tatute«; ati-l jiariirn- 

larty.- 

I. The r«-./.«ii« »f *.%fn t Min j nj" t%r*h; 1 ti»r»*»n« i»r more, ami ti«»! •!i«|w , r*:fi^' np<*n 
tiriN'hiiii:iti*i|i Tin* w;i- fir-f made hi L -h in a-">n h\ -f :i? n!«- it \ 4 K-l» \l r 
;». when tin- knii; win a in : n- <r. :t ti<l a ehan^e in reh.»mii to he effi •■••!. hul 
that statute Ha« n-jM-ah -d h\ -tafnfe I Mar c l.:ini"ii^ the ••fhi-r Ipjmim 
rrvated "•iin-i" the J."i Kdu III ; thfii^h the |>r< *li i i >i f i- -f ■ w:i» in ■nl-tai»rf n*. 
i-iinrted. u ilh an mh n.ir i|i jn-e ••! |>uiii«lniieiif . h\ statute I Mar *» - • \-* t 

which lliade the -all Item e \\ - 1 H i: i • |e|n||\ The«e •t:itllte« »|h i trie<| al.'l |»ar> 

tictilari/* <| the name ■ ■! the ri"f- tln-v w i-n- tin ant t«« »u|«|»n"*«. a* l«-r • \.ifn|«>. 

•IH'll II* WiTi* ••■! "II t'Hit Willi Hi! flit H*li !•! utter \ liih-m-e !•• the pr~\\ • < 'iiTn :l. • T 

to change the law* ••!' the km^d'nu. *t I'^r •■•■rfain other «»|»e« ifie |.ur»-^i» in 
which i ;i»i'\ it the |n<r««>ii« were i • •mmatided h\ |»pm latitat i««n !•• ■i:-|M-r**v ami 
they did i. nt. it u;i- hi the »latute ••? Mary made tehmi . hut within tin- •-. r.« fit 

• it" the i !.t..'\ . ami :•!-■• the ai I 1 1 1 • 1 • v ■ 1 1 1 i ti • •• 1 tin- jn-aei- ••!?!« i-r- and tin ir a»« •!- 
ant* it T 1 1 • v kilii«l am "1 the tm»h in emleavniiniK/ In -m»|-r»— » «m h r«»-t Tf i« 
win th"ii^iit a nei e»»:iri -i'uril\ in that «ah^uiiiary n-ijn, when |*»|^-ry » mm 

• 1 lli« I* • " • |L*k |i I' 1 .'•V ■> 

■ml jrf.ilit .i :ii«« Ii- \ !'•:: I" A V I.J J li.it « *■■■ •• • lii» !■■ I i> »i- " I. tl.» *• t.**- 

til rnl< 'i: ti lln- - .' ■ • \\ f. I i • ■.:•!!•■!% «"iiitii 

"It* tr,. .•,«■.■.■.• M« I . I', i, ••! r r.i.ttt t tt.-.n. • nf U« :' ;«*l: ».••■! tt»l 

!:•• »lit 1 1! 1 . i. r ■■■!..- V i.^« • . ■!. ■ . r •! *\. ■ .'** .«n\ r •■«.!?• I !■» •!•• Ii:« i"tti< •■ * nt •>.*.! I* 
|«i*| uf (I. •( »).:>li l)«i r.ik> . • :) . k r.j .ni'l th.it lie lit." -• ■!•- tli «liali %i- i«l !■ ■ » m» 
llllli'h. .ili'l -Ii i1M-«- j «,t -I.. I ,i* M. k.i..'- i 1> iMilr lli'> ml. nlmli llui* | *f. 'i.irt! 
ruiiK- tl. •'.■ r t! ■ v. i i* • . i • ■ \ • i *• tl • tt> • ! • >-i>' ei in- i in the A-in..ii *'r •:.. r. r 

e\e,l|li i, ■ 1 pi-tn-. . t!.i ...■!,!!.. : j: . |! •!•• «i|t )■■• I ••rtlit ••■r*i i tin k.l.." . Ik«t 

l^r.*. \l l,< m- i -l.ifu'. ..!.■•• \. «..•.• :■■ .i. ■ !»». e. it mi! U- . \!..r?;--i: t.. Iak«- ri.-r-- tl.ari .1 

• |*-.itJ- ■ *J Ii-f 'Jl" \ii I .! .- ,! • ' i i-Ii-rk :ii the ■ •• * i« •tti'-e Iv-in.ir f» I » 4* 

(ri'Mi • \ . r\ -It ?. 1 1 I. in» wl... | i< »|- •. .» ■ • .!.■• »!i. •• .■■!!. "T »•-.%— ^* when- • »« r*! ar« 

ii-l:. :. it „•••!.. r ■•-• the- *■ t .••- ii. -I . ii---. • tl.. | !• .i a .<r 4!! ••! Hm mi he».' »- *-*•> 
t . »- 1 i ■. i.-t : M«-l ■.'«: : h -t : " I'.'i- -tv.-t •! >l ki;--iin f-e. 4I 1 .. w..| I « .*..-. 

..f pi-V ■ •■ ■».. • ■ wit ■ •!"■ •■•- -•• ■ .• .; .■ 1 ■ .v 1 . 1 • ! . >!\ .|. -.. •!. I.- I « •' I ■! •■• * 
\u.| •■.•■■■ I . •. .. .... .» ■ ■ • .. , ... . I , Ii i,. . . HI . .1. ,. VI .. . - 1 - r « 

• ii-* !ui .-. r:.. I. .? •. . ■ • .* « 1- .:*.-. . : -»..| •>. •■ •• ••.. • r* ".* Ii.-t '. i" N r *• \ 

• rmri. 1! ' r .tii • fti • r !•• t ii.< 1 ■ ■ " . ■ I . . .»itir.!\ f?. •• i h.ni «■■■ ll.e n.-.e 1 '. „■ •■• p 
e\|— «i •. .- 1 • rf •? ii. -i. •■ ■ 1. - 1 ,■» _ !• -• Jl" J I I I'. if .1 j *"■!.. •••!•» j *•* J. ■ -i- r.-T 
'•■r .Hi « • • 1 .■■.-.» . • t r.-- . .»% : • « t • - »•• ■» I. <i. t. ■?...■ « •• .-.»>*■ !<!!• )i 1 ■ l }. »r« -r 
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intended to be re-established *which was likely to produce great diseon- r*iAQ 
tents ; but at first it was made only for a year, and was afterwards L 
continued for that queen's life. And, by statute 1 Eiiz. c. 16, when a reforma- 
tion in religion was to be once more attempted, it was revived and continued 
during her life also, and then expired. From the accession of James tho First 
to the death of queen Anne, it was never once thought expedient to revive it j 
but in the first year of George the First it was judged necessary, in order to 
support the execution of the act of settlement, to renew it, and at one stroke 
to make it perpetual, with large additions. For, whereas the former acts ex- 
pressly defined and specified what should be accounted a riot, the statute 1 
Geo. I. c. 5 enacts, generally, that if any twelve persons are unlawfully 
assembled to the disturbance of the peace, and any one justice of the peace, 
sheriff, under-sheriff, or mayor of a town shall think proper to command them 
by proclamation to disperse, if they contemn his orders and continue together 
for ono hour afterwards, such contempt shall be felony without benefit of 
clergy. 2 And further, if the reading of the proclamation be by force opposed, 
or the reader be in any manner wilfully hindered from the reading of it, such 
opposers and hinderers are felons without benefit of clergy; and all persons to 
whom such proclamation ought to have been made, and knowing of such hinder- 
ance, and not dispersing, are felons without benefit of clergy. There is the 
like indemnifying clause in case any of the mob be unfortunately killed in the 
endeavour to disperse them j being copied from the act of queen Mary. And, 
by a subsequent clause of the new act, if any persons so riotously assembled 
begin, even before proclamation, to pull down any church, chapel, meeting-house, 
dwelling-house, or out-houses, they shall be felons without benefit of clergy.* 

2. By statute 1 Hen. VII. c. 7, unlawful hunting in any legal forest, park, or 
warren, not being the king's property, by night, or with painted faces, was de- 
clared to be single felony. But now, by the statute 9 Geo. I. c. 22, to appear 
armed in any enclosed forest or place where deer are usually kept, or in any 
warren for hares or coneys, or in any high*road, open heath, common, r*\A± 
or down, by day or night, with faces blacked or otherwise disguised, or *- 
(being so disguised) to hunt, wound, kill, or steal any deer, to rob a warren, or 
to steal fish, or to procure by gift or promise of reward any person to join them 
in such unlawful act, is felony without benefit of clergy. 4 I mention these o£ 

1 But, by s tat. 1 Vict. c. 91, ss. 1, 2, it is punishable with transportation for life, or for 
not less than fifteen years, or imprisonment for three; and now, by stat. 16 & 17 Vict. e. 
99, penal servitude may be substituted. — Stewart. 

8 These provisions were by subsequent statutes extended to every description of mills 
and the works attached to them, to buildings or machinery for carrying on any kind of 
trade or manufacture, or for warehousing goods or merchandise, and to houses, shops, 
and buildings, with the fixtures, furniture, goods, and commodities whatsoever contained 
therein. 

And now, by 7 <fc 8 Geo. IV. c. 30, s. 8, it is provided that if any persons, riotously and 
tuniultuously assembled together, to the disturbance of the public peace, shall unlawfully 
and with force demolish, pull down, or destroy, or begin to demolish, pull down, or 
destroy, any church or chapel, or any chapel for the religious worship of persons dis- 
senting from the united church of England and Ireland, duly registered or recorded, or 
any house, stable, coach-house, out-house, warehouse, office, shop, mill, malt-house, hop- 
oast, barn, or granary, or any building or erection used in carrying on any trade or manu- 
facture, or any machinery, fixed or movable, prepared for or employed in any manu- 
facture, or any steam-engine or other engine for sinking, draining, or working any 
mine, or any staith, building, or erection used in conducting the business of any mine, 
or any bridge, wagon-way, or trunk for conveying minerals from any mine, every such 
offender shall be guilty of felony, and, on conviction, shall suffer death as a felon. — 
Cuitty. 

But, by stat. 4 k r > Vict. c. 50, s. 2, the punishment was changed to transportation 
for seven years or imprisonment for three, and is now changed to penal servitude. — 
Stewart. 

4 The 9 Geo I. c. 22 and 27 Geo. II. c. 15, depriving parties committing these offences 
of benefit of clergy, were repealed, by 4 Geo. IV. c. 54, s. 3, which subjected the party 
to transportation or imprisonment at the discretion of the court. The latter act, how* 
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fi'iin— Mi tlii- j!:iii- lint I'll :it • • <fi f if fi|" tin- <lnru:i^> tl.. n l-\ •!••!!•■ !•■ jirr. »•• ; r- . 
|mTI\. • - ■ i • ••! tru- iii.ifiin-r in w!in ii that <I:iih:il!>' i- ■ •■iiiimf 1« ■!. h:inni\. \% 'it : l ." 
I:ii*i' M.i- i*»-l ■ r \\:fh nilii-r •I:»jiii»i , 1 :ih*l Imiii^ .hum «l with ••lf«-vi«i % •- m-.ij- i - 
In llir l»i' .!• Ii '■!" tin- |i il-j-i |.i-:ii • an<l I In- !• rr««r •■! i.:* ti..i«» •!% * -nl«ji« !■*. 

.'I A!--. l-\ tl..- -am.- -f:itu:« v !• It.-.i | i- 'JJ. umiiil-'l l>\ M.iMN- J7 «••*■• II 
i- l.'i. k n-»\% :ii-,»l\ ?■• •» i;<i .ii<\ • "• r \\ itlitiiit a ii.iin* . <»r \* ifli a fi»-t i T i - -ia- n.iri « 
•/rr/nifi ; ; in«ii.i-\ . \ i'iii — iii. «»r ;in\ nlhiT \:i!ii:iK«' lliiT.j. ••r ''•■■.!'• *•■■/ w.ll.-ul 
hii\ i|i-ri..i ( i>i »■■ U-li :iii\ • •! !!.•■ k 1 iitr- •■il-ji-i ■ ». "r t«> lip- tli«-ir !■« «■! ««-«• . • •tj| I. •••!•*■ •. 
barn*. ■■!■ i!iK-. .- in. fit- I' l"ii\ wiiliniK Im-ih-Iii «•! •!t-i^\ * Tin* ••fft-ii"- »»• !■ r- 
iiutK Iiil'Ii tr«.i-n. I'V llii- M:ituii- *» 1 1 «n \ i «i 

4 "!'•• |»uli'l"«ii !•!■ •!• - , r»-\ :tn\ /■-■/., .•/•!!■ f. ■ »r r!---f;-rf* rivf-ti-i! h\ ii,th-n»\ 
nf |iar!..iiu* i.t <>ii a ii:i\ ■ j.iMi- nvi-r j*. l-v -!.itut»- I <•••■• II •! «. « IV. n.a«l«- 
fi*lmi\ . | -■! ii i — li .■! ■!•- utlli ti.iri**|M»rlati<>ii |i»r -«\«n \*;ir» ll\ I In* Matul** * <#••• 
I! r - 11 . ll»» "!!«iMi- ••! •!• »ipt\ mi; «««i Ii Uiirk«. nr n-i iihh; ai \ j- r*"ii in • u'»l«-li 
tor t hi- -:i!in\ ;- inu*l«- l»l"i.\ \\itlnmt Uin tit ••! • !• -r^\ . :m<l H m:i\ U n.»|ii.r<M 
n|" ainl tin-! in ;iii\ :i<lj:ii rut • •iiinijk . u- il" llir la< t I • .■ * i !•• • n iIkthii i ••imiiiitf-i 
By ll««- *l:ilnli' I <••<• III «■ l'J. main •••u»i\ {•• •lama^i- ««r 'l»»lr«\ »i,\ tank* 
hluirrv <ir hIImt wmk- "ii -«i< h na\ i^al>|i> nvi r. to «••,•■ n t !••• ft •»»!.; .il»-<* «»r • ■Ilj«vr- 
Him* # il«l rui-l tin- na\ i^:ilffi. i* :i^:i:ii ina-lf Ii !>>m\. |nini«lial>li' w :lli !i-aii«j-«rt» 
titin for M-ii-ii \i-ar- Aid. l-\ tin- <«t:ti m ■- 7 <••-•• III «• -I 11 . nlm-h rt'|«Mt« a«l 

fnrinrr itt-t* rilalmi; !«• tnrj»|«:k<— . mati i»l\ !•• j"il! «!••« n »»r iiiln-ru i*«' •!• «iny 
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" J loii^in^. m-i'tiM l«\ anfli'>ril\ <■! j-arhain* -ni. '»r T" ri-»« n»- aii\ iN-n»-«n ir 

i*U*«ttH|y I'nr tin- »aitn\ i- inu*!*- 1 ■ - 1 • » 1 1 v uitli'Hif !•• in til *>t < i« rj\ . .iii-i tin- ih«1h I- 

luciit max Im« iin|iiif'i •! ••! :iii>l trii'l in an\ a«lj.i» •nl «-- -iiiit _\ ■ "I" !■•• nnu [nf.; 
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-•'liini 
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offences against the public peace are merely misdemeanours, and no felonies; 
as — 

5. Affrays (from affraier, to terrify) are the fighting of two or more persons 
in some public place, to the terror of his majesty's subjects; for if the fighting 
be in private it is no affray, but an assault. (b) Affrays may bo suppressed by 
any private person present, who is justifiable in endeavouring to part the com- 
batants, whatever consequence may ensue.(c) But more especially the constable, 
or other similar officer, however denominated, is bound to keep the peace, and 
to that purpose may break open doors to suppress ^an affray or apprehend the 
affrayers, and may either carry them before a justice or imprison them by Jris 
own authority for a convenient space, till the heat is over, and may then per- 
haps also make them find sureties for the peace. (d) The punishment of com- 
mon affrays is by fine and imprisonment, the measure of which must be regulated 
by the circumstances of the case; for, where there is any material aggravation, 
the punishment proportionably increases. As where two persons coolly and 
deliberately engage in a duel : this, being attended with an apparent intention 
and danger of murder, and being a high contempt of the justice of the nation, 
is a strong aggravation of the affray, though no mischief has actually ensued. (e) 
♦Another aggravation is when, thereby, the officers of justice are dis- r*\A* 
turbed in the due execution of their office, or where a respect to the *- 
particular place ought to restrain and regulate men's behaviour more than in 
common ones; as in the king's court, and the like. And upon the same account, 
also, all affrays in a church or churchyard are esteemed very heinous offences, 
as being indignities to Him to whose service those places are consecrated. 
Therefore mere quarrelsome words, which are neither an affray nor an offence 
in any other place, are penal here. For it is enacted, by statute 5 & 6 Edw. VI. 
c. 4, that if any person shall, by words only, quarrel, chide, or brawl in a church 
or churchyard, the ordinary shall suspend him, if a layman, ab ingressu ecclesMB, 
and if a clerk in orders, from the ministration of his office during pleasure. 
And if any person in such church or churchyard proceeds to smite or lay vio- 
lent hands upon another, he shall be excommunicated ipso facto; or if he strikes 
him with a weapon, or draws any weapon with intent to strike, he shall, besides 
excommunication, (being convicted by a jury,) have one of his ears cut off, or, 
having no ears, be branded with the letter F in his cheek. T Two persons may 
be guilty of an affray: but, — 

6. Mots , routs, and unlawful assemblies must have three persons at least to con- 
stitute them. An unlawful assembly is when three or more do assemble them- 
selves together to do an unlawful act, as to pull down enclosures, to destroy a 
warren or the game therein, and part without doing it or making any motion 
towards it.(/) 8 A rout is where tliree or more meet to do an unlawful act upon 

(*) 1 Hawk. P. C. 134. (•) IbM. 138. 

• (•) Ibid. 136. (S)3Ju*t.m. 

{*) Ibid. 137. 

7 By Geo. IV. c. 31, s. 1, "so much of 5 & 6 Edw. VI. c. 4, entitled an Act against 
quarrelling and fighting in churches and churchyards, as relates to the punishment of 
persons convicted of striking with any weapon, or drawing any weapon with intent to 
strike, as therein mentioned," is repealed. 

It seems that brawling was not made an offence by 5 k, 6 Edw. VI. c. 4, but was pre- 
viously cognizable by the spiritual courts. Ex parte Williams, 6 D. & R. 373. 4 B. AC. 
313. 

With respect to the malicious or contemptuous disturbance of a congregation, or 
molestation of a minister, during the celebration of divine service, see the statutes 1 M. 
c. 3 and 1 W. and M. c. 18, ante, 54. — Chitty. 

8 An assembly of a man's friends for the defence of his person against those who 
threatened to beat him if he go to such a market, &c. is unlawful ; for he who is in fear 
of such insults must provide for his safety by demanding the surety of the peace against 
the persons by whom he is threatened, and not make use of such violent methods, which 
cannot but be attended with the danger of raising tumults and disorders, to the disturb- 
ance of the public peace. But an assembly of a man's friends at his own house foi i 
defence of the possession of it against such as threaten to make an unlawful en 

for the defence of his person against such as threaten to beat him in his house, u> 
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a niiiiripiii <niarr*-l. a* f" ■n-il-ly l*reakni|*> -h** u |i-m «■■» iijhiii a n^lil « I.i i:.--l ■/ 
l iillilif ii "t "I w;i\.;tlil in .1 k i - •"•Mi- ;i>l\;iii«i« l<<uar<t-* it ■; A / ' .» w • . *+ 
liin-t- (>r lifTi ;!• tn;il!\ >1<> all hiiLim In) a* I ••! \ n»i*-m •■. *-it !•• r » ilh «-r m . ! : .! a 
mihiiMiii i.ui-1' nr •|iisirri 1 . A a*, il ih*-\ I -eat :i man. «»r In. lit ami km ;ai:.- r. 
another** |>.irk. ■ h.i-*-. usirri-ii. *»r lil>«-rf \ . «»r «i* • an\ nikn r i.nlawtul a.: w.t». 

lonv ami \i in ••. >ir •■ \ ■-!• il" :i lawful u*-t. a** reim>\ ui;* a h iisiiin-. :ri .% \ . i< i.t 

•11" 1 J- 1 "! tumnltm-u- inanm-r • 'lli*> |ium«lii!ii-iil •>! iii.iau tu! a—« r..t . . • f 

* In llii liUliil'i-r "I I Ui i\r. ttr JiUYi- jl|»t In iU »« «l». IMU \ If « tt|ntu! »'<■ M 

iii£ In tin' i ir««iin«.t;ifiri ■* ih.ii attrml i! . I»ui tn»tu tin* iiufiilu-r • •! tlir-'f !•• •■.•■•« ■ r» 
ill )»V fiiK- ami iin|tri«i ■iiiiia-nl ••nl\ Xm Tin- *:triii- »- tin- rati* in rmti ami r»».«t-» I « 
llu* <i'iiiiii"ii law , l«i wlin-li tin- |u..«*r\. in wry emu-finm- ra-w-*. ha* U-« i» -•••!:••> 
lime* »ii|m ra>Mi-<l i •' Aiiil. l-\ th<- »tati.te 1.1 lli-n IV e 7. any t***' j-1-t.* •-•. 
Uip'llnr Willi tin* - 1 • ■ ■ r . f 1 «ir uii a ler-i»lierilf «•!" the uniiifi. ma\ • ■■•me w.t.'i lh« 
jj-j** . ■ imM'im. it in i.l !•«•. ami Mip-.n-*** any »ii«-Ii rn»l. a»**eml.|y. «»r n»ul. arn *l 
tht* ri««t«rv ami rei*.r*l ii'-ni tin* -| •* < t the nature ami i ir* mn-*tam ••• ■»! tier »!.'.r 
traiii»a< ti'-n. \thieh m nr«l ah»ne nhall !■•• a MifhVmiit r*»n\ n - 1 1« •!■ ««l the nf?* mlrr* 
111 tin- ml* rjiri'lalit'ii •»! whuli Matute it liatli Iweii h*'l«l* n that ali |» r^--r.«. 
noMeim-n initl ii(1ht*. f\ri-|it w.iiihii, t It-r^viiit'ii, Jmt^im* *liM-ri']nt. ami 'i.taiit.* 
under lilt*-* ii, an* l-miml !«• at l«-u*i tin- jii«*liee« in ftii|t|ir«-**»jiiL; ■"• ri< »t '■•-••» |*a.n 
of tinea ml nii|irifMiiiiiiiiit ; ami that an\ hattery. uniimlini'. «-r kiiliii** th* n-^rr* 
that may ha|i|i«'ii in Mi|»|ir«-»iii;: tin* rml i«* ju-tiri.il'k ■ j> S» that mir ant;« M la». 
prvvi.iii-* in tin* imMli-in rmt a«t. »mtmi* |*r» tt\ utll In ha\e ;;uar*li-*l a^ain-l ai i 
violent hn-ai Ii nt tin* |nil'li«' |*«-a« *•. «^jn-» inllv a* nn\ r:«il«»u- :i-»«n»hl\ «»i. a i u' In 
or ^i-n« ral a< i iiiini, a 1 *, tu ri a *ln a «« -ri.\iim ••» i.r |>uii <!••** n ail hk l--nr.« *r»«l 
alau n -i^itn^ the kiii-^** I'inr* it -ii-i i<» k«-4-|> tin |N*ai i'. ma\ amount !••••«• rt 
art* «il Iiil'Ii tr«-ap*«iii hv li-v\in^ war .i^'nii-t th** kin^ 

7. Nenrl\ ri-lal* il t<* tin- In ail i>l n--i- i- tin- olh m »• n| tuniultvi.v* j»tit» » » ;. 
wliirh h:i« t aiTK-ii !•• an rin»rm"ii» h*i^ht in tin- linn-* |»n-i « tlin ^ tin- i^rm.tl n 
hrllinii Whi-n-titre. hv «*latutf l-'I Car II M I.r -"■. il i« •ti.i> !• •! that ml fu**r*r 
than twnitv iiaim*-* fhall l»«- - 1 ^r i ■ • ■• I t" nnv |N*titmii !•• tin* kuitf ««r ••illn r li**u*r 
uf iwrliaini'iit l-ir any alti-rath-n *»\ niiitt«*r-« i-^tahli-ln**! h\ law m i hun h i-r •!^*> 

Ulili'f^ th** I'liitciil^ thiTiiit' In* j»rv\ i»'ti-lv a|i|ir*>v*-il in tl uiitr\ i\ Ti.r**- 

juMiei'-. <>r tin- iiiapirity •»! I lie i;mmi jury at the a-*i/»"* i<r quarter — *»»..n*. 
• Ilsl ,|U ' M> '•" ,,,,,,|, h . v t,M * ,,,r 'l mav'ir. ahlcrtm-u. *aml • ••ruimin •--•um-. I 
^ ami that ho 'M-iili'-n ohall he *|*-liveret| h\ a « »»ii»|».ii»\ ■•! rm*n- tnari i«-c 

• *• Id It AK. * i • T> ■• •>•• •« t^ iv«» n .i» «i C •**-*• •%.• •♦— • .» 

* l'.«f I ' ■> f .1 <n ( I. i. \ u i.m »hi *l* I. • »•!>• «•'».» • iifcm 

>■ ! M .Ml. I' • ' i« Itr t kl Ik |r<<,i,i|Mj Il4>'<lll Ite llUfiii •. t .■* 

; il . i i •• i» i i'» nui. »i,..i ;.• 

ffllllt*'*! •■% I ii« tir^ti.in- h<tii<«* :- 1— <ki* I iifMifi «• hi* •■■•■tl- lit* :• ii •! h«»»i»r Up 

arm hnii- It .iii-I .»— •n»i«- h ■« tr:» ml- in .i.-'i-ii f h.« ■ •* 1 llu-* •'>. <'inm 

• Tu • ••ii-*.fi|lf .1 I •■!. lii*- J- ill.* - IIJU-' i. • w • »...-." .Hit .nith'T.lv !•■ jf.»»« • •■••■*•» •■••.- • 

IirfHt'*' 1 !.!!.'* *->r .i «hi r.tt i ii-*.** '.• ••rt-\*ii i |i.\ iff m i\:>|iiii 4Tf ri"t •*til#f*rrr:i ".< <| 
•Ut fii<" m-«l !•» •.■.-■• .» i. - * r 1 1 * — r ..! | - • • | I - !■• - ii | jr. •- ?!••'• r- A*- 'J lla«k *■ *•• • .. 
Tlif in!« i.T;- ii .*!••• » ;"li » '■• "i •?.■■ |«.irt ■ » ■--•■•uh •■ t .» .it |«- i-i ^. ■ ji,'i«' U- ijtiU* '..' f r 
if a «i|ihh 1 1 'h-l ur hui. ■ it.-- .iiu>'iij |- r->f.« ei« * !• „•■ lh«r •• r .«n iiim- • tit |-nrf«w lf.» t 
will U- k *mli\ ui m m*r«- ,ifli.i\. th< Uk'h it th** |i-rni f..irt;.-» jtmi rug%g+ in »in «»4»«at 
liniri**^! 1 1 if— wilh |-r«Mi»;— •» «■! rit >• T •• 1 1 t»«;»l.iti< •-. fir it I !■ ■-% iirv iiM|-f II««I ttitli • *>u>tVw« 

«ii«iHfi'i<>ri !■• «if in- ••;•!• .i li"u r ■ •• i.-t I i -M.ii|» th< r*< i.in I— n*» «l**til I lh«n ar»* rv>c«*r*x 

anil will lint U* *-\. ■!•«•• | \\ tli.. j.r,.| r;»-f\ •-? th. r •■n k 'in^l •h-«i| > Mi • Hawk *• •»■ • ' 
Rut tli'tn.'-i ih«rt- ni'i-r l— Mti «•«.( •• i"- f i • .. ti whiihi-r |r*-iiM«lii. *!.«•! i»r f«ih*-*« .w ia><> 
c»hjt*«"f • * tin* r ■' i'— l! rim l— ■,«•■!• '\ .mi'i!. *• ■...■! i.iin • i.f r\ ins* !«i> I* *•■ «»<Kt 
on** <*f t r ■■• i-.ir":<-« hi- a r:jt l ,, u' • ■ . -1 1 • >r II. ■■ !i« w:i| n--* .»• n.« h«i«* l»-fi-rv •** r. 

(*fnv. h -<k • -ui!* r I* ••»■•• nl » i . •■ I. -fur*. •!••• i- *• •• >-\ '»hl*.n:nf ll.at ***. 

i|r«*«> h\ * r ■■ w li ■ Ii !!.. ! n» »..■!.. i ». ,,-.,. « r !\ <iu .,r<l T.'i. in » II..W k •■ •■.'•. • 7 •* T R. 
.Vi7 .t.4 

U'..t!i. ii .iri- i iiffi!>l..ii !•■ i- r ..♦. r. I -• ■ t .nl in •• mi l«r Tli.- it.-.- ..f iln«*rvt:tiffi ir> iv4 I 
Hawk « «•"■ - 4* In .1 • •* i.l ••■ i • • « • •!- ml # h« •*• • »■. ;f .in% |--p*-»n • > n>wr«fir*\ 
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11 Hut ui*** the | iimr\ ip alfholi***.!. \\ m» *••,•. HI. «• I.i* — - I'aiTTf. 
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persons, on pain in cither case of incurring a penalty not exceeding 100?. and 
three months' imprisonment. 151 

8. An eighth offence against the public peace is that of a forcible entry or de- 
tainer, which is committed by violently taking or keeping possession of lands 
and tenements with menaces, force, and arms, and without the authority of law. 
This was formerly allowable to every person disseised, or turned out of posses- ' 
sion, unless his entry was taken away or barred by his own neglect, or other 
circumstances, which were explained more at large in a former book.(/) But, 
this being found very prejudicial to the public peace, it was thought necessary 
by several statutes to restrain all persons from the use of such violent methods, 
even of doing themselves justice, and much more if they have no justice in their 
claim. (w) So that the entry now allowed by law is a peaceable one; that for- 
bidden is such as is carried on and maintained with force, with violence and 
unusual weapons. By the statute 5 Ric. II. st. 1, c. 8, all forcible entries are 
punished with imprisonment and ransom at the king's will. And, by tho several 
statutes of 15 Ric. II. c. 2, 8 Hen. VI. c. 9, 31 Eliz. c. 11, and 21 Jac. I. c. 16, 
upon any forcible entry, or forcible detainer after peaceable entry, into any 
lands or benefices of the church, one or more justices of the peace, taking suffi- 
cient power of the county, may go to the place, and there record the force upon 
his own view, as in case of riots, and upon such conviction may commit the 
offender to gaol till he makes fine and ransom to the king. And moreover the 
justice or justices have power to summon a jury to try the forcible entry or de- 
tainer complained of; and, if the same be found by that jury, then, besides the 
fine on the offender, the justices shall make restitution by the sheriff of the pos- 
session, without inquiring into the merits of the title, for the force is the only 
thing to be tried, punished, and remedied by them : and the same may be done 
by indictment at the general sessions. But this provision does not extend to 
such as endeavour to maintain possession by force where they *thera- r*i4Q 
selves, or their ancestors, have been in the peaceable enjoyment of the ^ 
lands and tenements for three years immediately preceding.(n) 

9. The offence of riding or going armed with dangerous or unusual weapons is 
a crime against the public peace, by terrifying the good people of the land, and 
is particularly prohibited by the statute of Northampton, 2 Edw. III. c. 3, upon 
pain of forfeiture of the arms and imprisonment during the king's pleasure: in 
like manner as, by the laws of Solon, every Athenian was finable who walked 
about the city in armour.(o) 

10. Spreading false news, to make discord between the king and nobility, or 
concerning any great man of the realm, is punishable by common law(^) with 
line and imprisonment, which is confirmed by statutes Westm. 1, 3 Edw. I. c. 
34, 2 Ric. II. st. 1, c. 5, and 12 Ric. II. c. 11. 

11. False and pretended prophecies, with intent to disturb the peace, are equally 
unlawful, and more penal, as they raise enthusiastic jealousies in the people 
and terrify them with imaginary fears. They are therefore punished by our 
law upon the same principle that spreading of public news of any kind, without 
communicating it first to the magistrate, was prohibited by the antient Gauls.(g) 
Such false and pretended prophecies were punished capitally by statute 1 Edw. 
VI. c. 12, which was repealed in the reign of queen Mary. And now, by the 
statute 5 Eliz. c. 15, the penalty for the first offence is a fine of ten pounds and 

(i) See book iii. p. 174, Ac. («) <• Habent legibus $anchtm, ri qnis quid de rrjmbhoa « 

(•»» 1 Hawk. I*. ('. 141. Jlnitimi* rumort aut fama acr pet-it. ufi ad magistraUtm 
<») iloUlm* ovrr l«.v force, where the temnt's title wu deft-rat nere cum alio crmmumct: qwd tx\» homines feafc> 

nnd. r h 1«m.«** now expired, i* 8;iid to bo a forcible detainer, rarios atque imperiti* fiUsu rumnritwi terrtri. et ad f admit 

Cr<» J;«c \M. impelliy et de tummis rtbuM consilium capert oogniium (AT 

y *\ Pott. Antiq. b. i. c. 26. Cm. de Bell. OilL lib. 6, cap. 1». 
\>)'i ln*t.2Jt>. 3ln«t. 198. 

u In the trial of lord George Gordon, it was contended that the article of the Bill of 
Rights which declares that it is the right of the subject to petition the king, and that all 
commitments and prosecutions for such petitioning are illegal, had virtually repealed 
this statute. This, however, was denied by lord Mansfield in the name of the < 
Doug. 592. — Coleridge. 
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printing, or publishing the libel, is fine and such corporal punishment as the 
court in its discretion shall inflict, regarding the quantity of the offence and the 
quality of the offender.(x) 1 * By the law of the twelve tables at Koine, libel* 

(•) 1 Hawk. p. c. 1M. 

has been enacted, by stat. 6 & 7 Vict. c. 96, s. 6 f that on the trial of any indictment or 
information for a libel, the defendant having pleaded such plea as hereinafter is men* 
tinned, the truth of the matter charged may be inquired into, but shall not amount to a 
defence unless it was for the public benefit that the matter charged should be published ; 
and to entitle the defendant to give evidence of the truth of the matters charged, as a 
defence to such indictment or information, it shall be necessary for the defendant in 
pleading to the indictment or information to allege the truth of the said mattery and 
also that it was for the public benefit that the matters charged should be published; to 
which plea the prosecutor may reply generally; and if after such plea the defendant 
shall be convicted, the court may, in pronouncing sentence, consider whether the guilt 
of the defendant is aggravated or mitigated by the plea. But it is provided that in 
addition to such plea the defendant may plead a plea of not guilty. And, by sect. 7, 
whenever upon the trial of any such indictment or information, under the plea of not 
guilts , evidence shall have been given which shall establish a presumptive case of publi- 
cation by the act of any other person by his authority, the defendant may prove that 
such publication was made without his authority or consent. — Stewart. 

In most of the United States provision is made either in their constitutions or statutes 
on this subject similar to the provisions of 6 ft 7 Vict. In those States where there h no 
statutory or constitutional limitation the common-law doctrine reiftains in force. Com. 
r.v. Clapp. 4 Mass. 1(>3. Com. vs. Snelling, 15 Pick. 337. State vs. Allen, 1 McCord, 525. 
State ra. Burnham, 9 N. Hamp. 34. In one celebrated case the Supreme Court of New 
York were equally divided. People vs. Croswell, 3 Johns. Cases, 337. But as it may be 
shown that the publication was for a justifiable purpose, and not malicious nor with the 
intent to defame, so there may be cases where the defendant, having proved the purpose 
justifiable, may give in evidence the truth of the words, where such evidence will tend 
to negative the malice and intent to defame. Wharton's Amer. Crim. Law, 850. Com. 
vs. Buckingham, 2 Wheeler's C. C. 438. — SkarsWood. 

"Though it has been held — at least for these two centuries — that the truth of a libel 
is no justification in a criminal prosecution, yet in many instances it is considered an 
extenuation of the otfence; and the court of King's Bench has laid down this general 
rule, — viz., that it will not grant an information for a libel unless the prosecutor who 
applies for it makes an affidavit asserting directly and pointedly that he is innocent of 
the charge imputed to him. But this rule may be dispensed with if the person libelled 
resides abroad, or if the imputations of the libel are general and indefinite, or if it is a 
charge against the prosecutor for language which he has held in parliament. Doug. 
271.372. 

It had frequently been determined by the court of King's Bench that the only ques- 
tions for the consideration of the jury in criminal prosecutions for libel were the fact of 
publication and the truth of the innuendoes, — that is, the truth of the meaning and sense 
of the passages of the libel as stated and averred in the record ; and that the judge or court 
alone were competent to determine whether the subject of the publication was or was not 
a libel. See the case of The Dean of St. Asaph, 3 T. R. 428. But, the legality of this doc- 
trine having been much controverted, the 32 Geo. III. c. 60 was passed, entitled An act 
to remove doubts respecting the functions of juries in cases of libels. And it declares 
and enacts that on every trial of an indictment or information for a libel the jury may 
give a general verdict of guilty, or not guilty, upon the whole matter in issue, and shall 
not be required or directed by the judge to find the defendant guilty merely on the 
proof of the publication of the paper charged to be a libel, and of the sense ascribed to 
it in the record. But the statute provides that the judge may give his opinion to the 
jury respecting the matter in issue, and the jury may at their discretion, as in other 
ca<es, find a sj»ecial verdict, and the defendant, if convicted, may move the court, as 
before the statute, in arrest of judgment. 

A person may be punished for a libel reflecting on the memory and character of the 
dead ; but it must be alleged and proved to the satisfaction of the jury that the author 
intended by the publication to bring dishonour and contempt on the relations and 
descendants of the deceased. 4 T. R. 126. 

It is not a libel to publish a correct copy of the reports or resolutions of the two houses 
of parliament, or a true account of the proceedings of a court of justice. " For though," 
as Mr. Justice Lawrence has well observed, "the publicatioi* of such proceedings may 
be to the disadvantage of the particular individual concerned, yet it is or vast importance 
to the public that the proceedings of courts of justice should be universally known. The 
general advantage to the country in having these proceedings made public more than 

431 



Digitized by 



Google 



1*1 Pl'llUr WKoXi.S. [B.N.K IV 

Ki-Ii:i !i :i rr ■ 'i'-l f 1 .- r- j-iT .i' : -Ti •■! :iii .!».. r Wi r«- r..i i« :t i :i|- : '.il --fT. !■«..• ■ »» 
1'Ti- t!.» ?■ ,!.■■: . \ • i _- 1 . - ' i i - I'..- j« ;n -Mm III I- • .!•! |»»ral •>in\ •. \ : :• * 

I lit* t-iiij— : -i \ ..!■!■'•. .i'i „■ it w :i- .■ . - :t ! ii in:*-:. • ..| • .i. i ■ - *ff ••ni \ »■» u : '• ' .' 
t i |«-;: i. ■ i" ■ '. ■ it ■ ■• <"!i,l ■!■ *' ! "\ i,^ I i.t fn « • ,r .-. .\ t. I i. - ;iii-l u..*: . ' 
I'l-j,. ■ . ^ . ■-. i . ■ | ■.,, ,« : .i!:.. • a i* i. r i.- ii, -i ] i. .i j- ■ t K -is. ili . .? -j : i !■!.■■ ■. 
Ill-ill , ;. .ii ....:.'. a-i-i l...*ii.ti, ;\ u • i- :ii lln.r I .1\ __■■.: r»..n. w . ! 1 4 !:.• 

i-«ln I.- t ■ .i f w • l . > -I.I 1 '..*!.■ I :it ! !.• >:.u k ;ili-l t \ r.n.i..' .ii :t^< « >>t :!.. ai.: < 

• »»ii' it in- I. it- r » ii* j •»■ 1 - ■!■— 

In Ii. * ;i:il tin' !■»:,! r : !■- 1 .1 f •• • •» u i. • ti w •■ ii.i". •■ i.iSi !jk > ■ 1. - ■ SiTf i. v i , r« 
M:i*|i!n -lit -.i-. ::i.iinii.ii. 1 1 • :t -■• 1 1 .»»■■■■ . — 1. -11..1! m 1!. »• ■!■ ' .■•■i«. •■!■ — .iii<l.i »•<>.- . ' • •• 

II n* J1T1 1,.-! •• ■; l.\ t In- |-.:-^. -!i l.m . --iiti- w . t K a ^»- • ;»t< r. ■ ■» Im * w 1 • 1 » a .« --« :■ ^r^« 

• •t •»•■'. i-i i'\ , 1 1 • '" ' ' ■ '-, ' "■ / »■ ■■. pi" ji- r.\ ii? 1- ■-•■... I :- |i\ ti-i if. :u « p Tr -.^« «J 
nr \ Milat. 1 ll.i- i.l • 1 f v >■: tin- |.|-. -- ;- in. U . -1 . -- ■ •■• ii •■• ?).. ii.if in"-! .%'.;%• 

• I -., * ■•I.lN . I'-il llil- • ■■It — .—'— Ill !.. \ 11.^ Ii>i , 1 I ■ •»'.! .1 l. a « :.J-«l» J i* '. ■ .ft 

"J 1 1' Hi-*. .M. -1 'lull in III i «1<-IU ! r - • I : t 1 1 Ii*iii'>' !••: 1 : if 1. . n.il li».»M« r «i I.i r. j- •(- 
linliril K\.l\ In « in. Hi li:i-% alt Uli'l'ul.t.ti |:^li! !•• i.i\ u j.ut - lit .n,. 1 .'. • 1m 

iilfUHi f l-i|iiif ilit- |»iil>in : (•• l"i-i«i.| lilt- 1- l»» ii« -t|.<\ tli. !iii>i<>iii ••! u. •• ; r. •• 
lull it li»- jiul»l:-li»- what 1- iin |>i ••|»*r. fiii«i-tin a \ ■•u- l >»r lili-jjal. 4n- 11 • iff t.i* ':■ 
rn|i«« i|'i< Ik 1 i>t lii- ii\\ n |i iin-i :f v Tn -iil-jr* ! tin- jir« — t- rln- ri *tr :•■! ,\ « j- ■ * r* 
n!" 11 1:« • 1. -1 r. »«■ u a- t«-nu« 1 !\ ilmn-. !■•■? L |n|..n ar.-l -i!i« •■ tin n \ --In? »• ■? • • 
tn Miliji-i -t ail tl'ti ildlii ••! - l.l.liirlit t.> lie- jilt- ij.ja . - <>| ••! i- 111.1M. a:, i !:•..»*. :..t. 
ihf ai lit J'.if \ aii<l Hit. in. Ili jii-i^i "! .1 1 i • • >iil ■'••'. ■ I'll >l | « «. •■ T - .11 !• all. iii^ r* . ^ •+• 
mid i»n\i 1 nun n( Un( t" puni-lt a- tl.>- lau >i »v- .it pi« -« W uii\ -Ui.^ r- -• • r 

/lca<»4» / '■ *!■ ;ii » i-l M « ;<• I* - .■»! ■ : ■• -'It %« 4 . 1 4i .» J . • 

II • .'!«." J !■• f ■...■'■ , . — • -...l .,'■■■..■ • 

I" r'W ■■ « l». ili- ■■ r ■ « ! : !.-••.•• •. I >te 

.* TIk »ll f 1 r i". .^ •■. ■ .P. ■ r .•■ nil ■!» '. -i « .• M i-i.t k. « r I ■:.».•!.- 1 « ^-**» 

|.Mifcr»| u; -hi . Ii, '■ 1 ■ 'i ". " I".." ■ i« |..i«s.b j m. ;..!*■■ » « T 1^ 

I.l r« i\ 1 ■.. r ' •• .' ■.'■.■■■ I'. ..■!■■ ,r- i« ■• I * ■ ■ « • • t 1-. ■ » •••• " . * \ ' 

rrtiwti it • • >i ••• r r 1 »>..«i.-i « ih w • 1 11.. ft ■• • '.;.•■ I n 1. -. •«. •••. |i ■ *■ 11 .. • - **~* »• v. 

(.fi«LiUi>: .. ■ 1 1 . . . I . ' 1 • ' 1 . • . . ■ •■ i f *■!•... 1 1 ' ' • • « - M .* t.. : -.1 - 

fit— . . • . '. -«'■■. u- ! « «• k i|B .' .!" .1, • ■ • . . ' »■ .-•!■■ • ■ -•■•« 

rluinl.i i . •. . . 11. . i (- .1 ■. . ; ii^ !••• . , i » '•'■>>.. <-.#«•.. #■« 

|>m»« ■■ ■ . ■ : . - i i, | . : ■ 1« >| • \ , ■ I . .. 4 ._ «i«« 

|- Ml I . *- . ■!■..,.■- J • • '•'■.>■■ 

• ti ill •■..-. .,■■■■■ \| j — . .. ■ 1 1 ^- • • : ■• ■ .op4 m 

l *f |> l I ii. • ■ I .! ■ I • .t \ ■ ■ ,! |.. k . « . . , • •''.'. 

• •• •iin • • ■• .' ■• • - 'I.. ti 'iwii:»ii «- T.i »»i. |r:: .i a «' i-r--i«w!. •fft-l-i* I riu»« r* \h+ 

m,».!.. ••-■!•.:-.. i ■ /- i:. x w ■:.:■,• * I »; . • 

Kill * '. - « !. n f ii | '.■« ! »|,. i :i»... i' :. r i.irT •! i •■ : '. I « • •• • • f?» l'.ti r» -rn \u \"\ 

f>ir III i* :i ."i' «!■•'!■ v.. •■ .i i: I- ■•: 'i.. i k ■ I i - t - - | - - t -, - r * f !■•- ■ i-'. •• ■■! :i.. .•*!*•. Ii t:.* 
f.ihr.i .»• ti ■• . \ ii t. »■ i v ■ r .* .; \r- t : .•■■!!• ••■ 

N«-r i. ,: .r .1 *■• i ■. •■ -i i •■• I'..- • -it ■! i? . m .i! tr:.il- w" ■ -■ ;'i'i- ■■• ti? • \ |.-r.. ■■ •:*•;•■. f» -r. 

!!•■• •■-«.?.■ r." • i'i • i :■ r .• * .! i t« .i, \ .t.i 1- • t .- 1. u- a . - !. tr I i I. 1 i*< n • -j: * • -;*^ 

if fin > i' i"« i-.» ir i- |- ••:. ■*• I ••• r> nl m *. i? Ii i* | i-- i i. i'. •:•••»■ r:- •■ 

l.i-r-1 II ii Im It !. .- I ' .t- -i ?■. .• u v I u 1 I ■ i' •. ■• ). l ■■ ..! i -. ■■: 1.- w t'- .■ « •; i 

willi !■.■ ir i !■■ ::.' :m • ■■ ' i ■ i ,-• k • •• ■■ ■• .■ in- ir-i - i !.•• ■ s • •*:■.•■ ■ •»ir: ti •:. ■*: 
lli«« •.!■!■ • I • i. i 1 1.* » r ■ I I • ■ - *i ' ■■ I '.j i-1 1 i •"•:•.::.•!. Ii. * •:. •■!.! »•.!.•■ | »?r . •<• • • 

L.i I !■■ ! .• ...*\ : - . .iti ; •■ ■ ■-.' \*k iT.'. 

II ti ::..-! I • ;..'. ■ -••■.•.•?: ■ ,i i n-« f. j | ir!; i! .ii. I | ffi. k!«ir»* |'i» I. as. nt 

11} ■■ .|1 - ' *- W ■. '■.•!-.•. • tl.< I ' \ i 'II* -. 

!!.•■'■ • • • : i • 1 ! ■ .i «. • -. !.■ ■ i -■ j - ■ ■ ••-.%!. i-.i-.- .-:" j.iiM;. »■ *i -r. « 

fifn*i • _■ i • * "I • *; »■'• ■ i". I - • .?!. ■ !.' * ii "■ -n 'ftr. I Ti»r.i.|: r*-i } % 

rinnr . ■ - - -|. -* •»"!"■ ■• :.- ■-■ i- f * I ■ \ '. T. ' • • i .'■ • •«■■•:■ ?»"■■* I f 1 

mM '• ! \\ : -. i j • r ■ ■ r ■■•!••... i i i .-.■•••■•.• I »-:.:.:• •■■ r* i . : 

•ill • . -. • ■ ..,-«.. i. : ••••■•).. r '•« m .•. • i.-.~. 

U'" • ■■■.-,.•■■.: .ii ■ ■.,. •■• 1 !: ! •: \- i « 1.. ■ .1 J.r * i. !f- »- . ^.. . - 

n — ■ ■ ■ ' ■ i !_■■■. -i* • .i ■!.• i .'■ ' i-i i ■■ ■ .i" . «i * ■ • ! t >■ - »•• *• ■ \ „-. r-^* i. 

: ■ i i ■ •! . ■■■•■■■. i i. ■ .■■•■• .'. - ■ ■•?. . ■ •,!.■!»*'! •i.t'-l ::." •t*:. * 

! I- 1 \ ■ .. I;. .-* V [ ! " ■- 

\? .- ■ i, ■ . mi j .... . . . .■ . : ».,.; ;- f,;.^ ... { i % , . ^ 

. - : . ■ ■ - ■■ i '■-. ■ ■-:.!■ T l !: • 

1 1 ■ ■'.■.!. "' ■» .-..•• ... ....*-.- t i»* .• 'i* *r ]•-•*»- n " * - : 

• i r .''■•, t • ■:.■ ». . i.,:.-. .i- a i.i«I. jli'i Laj» Irr^Urlillj t«v-^ 
j uii.-ii I w * ■. . ■ r I'i! |>r"j« r M'trr;!! « "ii»i*ti *% 

i . 

Digitized by LiOOQ IC 



Chap. 12.] PUBLIC WRONGS. 16* 

offensive writings, which, when published, shall on a fair and impartial trial be 
adjudged of a pernicious tendency, is necessary for the preservation of peace 
and good order, of government and religion, the only solid foundations of civil 
liberty. Thus the will of individuals is still left free; the abuse only of that 
free will is the object of legal punishment. Neither is any restraint hereby laid 
upon freedom of thought or inquiry: liberty of private sentiment is still left; 
the disseminating or making public of bad sentiments, destructive of the ends 
of society, is the crime which society corrects. A man (says a *fino r*i*>Q 
writer on this subject) may be allowed to keep poisons in his closet, but *- 
not publicly vend them as cordials. And to this we may add that the only 
plausible argument heretofore used for the restraining the just freedom of the 
press, u that it was necessary, to prevent the daily abuse of it," will entirely 
lose its force when it is shown (by a seasonable exertion of the laws) that the 
press cannot be abused to any bad purpose without incurring a suitable punish- 
ment; whereas it never can be used to any good one when under the control 
of an inspector. 80 true it will be found that to censure the licentiousness is 
to maintain the liberty of the press. 



CHAPTEK XII. 

OF OFFENCES AGAINST PUBLIC TRADE* 

♦Offences against public trade, like those of the preceding classes, are r*i 54 
either felonious or not felonious. Of the first sort are, — L 

1. Owling; so called from its being usually curried on in the night, which is 
the offence of transporting wool or sheep out of this kingdom, to the detriment 
of its staple manufacture. This was forbidden at common law,(a) and more 
particularly by statute 11 Edw. III. c. 1, when the importance of our woollen 
manufacture was first attended to; and there are now many later statutes re- 
lating to this offence, the most useful and principal of which are those enacted 
in the reign of queen Elizabeth and since. The statute 8 Eli*, c. 3 makes the 
transportation of live sheep, or embarking them on board any ship, for the 
first offence forfeiture of goods and imprisonment for a year, and that at the 
end of the year the left hand shall be cut off in some public market, and shall 
be there nailed up in the openest place ; and the second offence is felony. The 
statutes 12 Car. II. c. 32, 7 & 8 W. III. c. 28, make the exportation of wool, 
sheep, or fullers' earth liable to pecuniary penalties, and the forfeiture of the 
interest of the ship and cargo by the owners, if privy, and confiscation of goods, 
and three years' imprisonment to the master and all the mariners. And the 
statute 4 Geo. I. c. 11 (emended and further enforced by 12 Geo. II. c. 21, and 
11) (ieo. II. c. 34) makes it transportation for seren years, if the penalties be 
not paid. 1 

2. Smuggling, or the offence of importing goods without paying the duties 
imposed thereon by the laws of the customs and *excise, is an offence r*ixc 
generally connected and carried on hand in hand with the former. *• 
This is restrained by a great variety of statutes, which inflict pecuniary penal- 

(•) Mirr. c. 1, < a. • 

1 By 5 Geo. IV. c. 47, \ 2, all acts and parts of acts prohibiting the exportation of wool 
arc repealed ; and persons are now at full liberty to export this commodity upon paying 
» certain duty. 

By ;")7 Geo. III. c. 83, fullers' earth, fulling-clay, and tobacco-pipe clay may be carried 
coastwise under certain restrictions, contained in 32 Geo. 111. c. 50, upon goods prohibited 
to l»e exported. 

By 4 Geo. IV. c GO, J 24, all prohibitions against the exportation of tobacco-pipe clay 
arc removed, and the sumo is thereby declared free. — Chittt. 

Vol- II.— 28 433 
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4. Usury ; which is an unlawful contract, upon the loan of money, to receive 
the name again with exorbitant increase. Of this also we had occasion to dis- 
course at large in a former volume.(^) We there observed that, by statute 87 
Hen. VIII. c. 9, the rate of interest was fixed at 10/. per cent, per annum, which 
the statute 13 Eliz. c. 8 confirms; and ordains that all brokers shall be guilty 
of a praemunire that transact any contracts for more, and the securities them- 
selves shall be *void. The statute 21 Jac. I. c. 17 reduced interest to r*i&~ 
eight per cent.; and, it having been lowered in 1650, during the usurpa- I- 4 
tion, to six }>cr cent. y the same reduction was re-enacted after the restoration by 
statute 12 Car. II. c. 13; and, lastly, the statute 12 Anne, st. 2, c. 16 has re- 
duced it to jive j>er cent. Wherefore not only all contracts for taking more are 
in themselves totally void, but also the lender shall forfeit treble the money bor- 
rowed. 4 Also, if any scrivener or broker takes more than five shillings per cent 
procuration-money, or more than twelve pence for making a bond, he shall for- 
feit 20/. with costs, and shall suffer imprisonment for half a year. And, by sta- 
tute 17 Geo III. c. 26, to take more than ten shillings per cent, for procuring 
any money to be advanced on any life-annuity, is made an indictable misde- 
meanour, and punishable with fine and imprisonment : as is also the offence of 
procuring or soliciting any infant to grant any life-annuity, or to promise, or 
otherwise engage, to ratify it when he comes of age.' 

5. Cheating is another offence more immediately against public trade; as 
that cannot be carried on without a punctilious regard to common honesty and 
faith between man and man. Hither therefore may be referred that prodigious 
multitude of statutes which are made to restrain and punish deceits in par- 
ticular trades, and which are enumerated by Hawkins and Burn, but are chiefly 
of use among the traders themselves. The offence also of breaking the assize of 
bread, or the rules laid dow T n by the law, and particularly by the statutos 31 
Geo. II. c. 29, 3 Geo. III. c. 11, and 13 Geo. III. c. 62, for ascertaining its price 
in every given quantity, is reducible to this head of cheating: as is likewise, in 
a peculiar manner, the offence of selling by false weights and measures; the 
standard of which fell under our consideration in a former volume. (A) T The 
punishment of bakers breaking the assize was, antiently, to stand in the pillory, 
by statute 51 Hen. III. st. 6, and for brewers (by the same act) to stand in the 
tumbrel or dung-cart :(i) which, as we learn from domesday-book, was the 
punishment for knavish brewers in the city of Chester so early as the reign of Ed- 
ward the Confessor. " Malam cervisiarnfaciens, in cathedra ponebatur stercoris.'\j) 
But now the general punishment for all frauds *of this kind, if indicted r*i*a 
(as they may be) at common law, is by fine and imprisonment: though *• 

the easier and more usual way is by levying on a summary conviction, by dis- 
tress and sale, the forfeitures imposed by the several acts of parliament. Lastly, 
any deceitful practice, in cozening another by artful means, whether in matters 

<#» See book ii. p. 455, Ac (*> 3 ln»t 219. 

(*; See book i. p. 274. (/) SeJd. Ut. of Hon. b. II. c 5, 1 2. 



* One half of the penalty is given by the statute to the prosecutor, the other half to 
the kin*;. It is remarkable that such was the prejudice in ancient times against lending 
money ujkmi interest that the first statute — the 37 Hen. VIII. c. 9 — by which it was legal- 
ized, was afterwards repealed by 5 & 6 Edw. VI. c. 20, by which all interest was prohi- 
bited, the money lent and the interest were forfeited, and the offender was subject to fine 
and imprisonment. We have before observed that the policy of limiting the rate of 
interest upon a contract for the loan of money is denied in modern times; but Catowas 
of a different opinion. Cam Hie, rpii quctsierat, dixisset, Quid famerarif Turn Cato, Quid Ao- 
minem, inquit, Occident Cic. Off.— -CHRISTIAN. 

We have already considered what will constitute usury, ante, 2 book, 403. That usury 
is an indictable offence, see 2 Burr. 799. 4 T. R. 205. 8 East, 41. 1 Chit. dim. Law, 
549. — Ciiittv. 

•This art is repealed, as to annuities granted since the 14th July, 1813, by the 53 Geo. 
III.c. 141 : hut similar provisions are re-enacted. — Chitty. 

7 The principal act now in force, relative to the different weights and measures, is the 
T) Geo. IV. c. 70, (continued and amended hv 6 Geo. IV. c. 12.) The 35 Geo. III. c. 102, 
.".7 Geo. III. c. 14.'t, and 55 Geo. III. c. 43, relate to the examination of weights and mea- 
hures. See 5 Bum, 24th ed. tit. Weights and Measures. — Chitty. 
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within four miles of the place. For this also enhances the price of the pro- 
visions, as every successive seller must have a successive profit. 

8. Engrossing was also described to be the getting into one's possession, or 
buying up, large quantities of corn or other dead victuals, with intent to sell 
them again. This must of course be injurious to the public, by putting it in 
the power of one or two rich men to raise the price of provisions at their own 
discretion. 10 And so the total engrossing of any other commodity, with an in- 
tent to sell it at an unreasonable *price, is an offence indictable and fina- r*i*Q 
ble at tho common law.(m) And the general penalty for these three *• 
offences by the common law (for all the statutes concerning them were repealed 
by 12 Geo. III. c. 71) is, as in other minute misdemeanours, discretionary fine 
and imprisonment. («) Among the Romans, these offences and other mal-prac- 
tices to raise the price of provisions were punished by a pecuniary mulct. 
44 Poena viginti aureorum statuitur adversus eum, qui contra annonam fecent, societa- 
temve coieret quo annona carior fiat"(p) 

9. Monopolies are much the same offence in other branches of trade that en- 
grossing is in provisions: being a license or privilege allowed by the king for 
the sole buying and selling, making, working, or using of any thing whatsoever; 
whereby the subject in general is restrained from that liberty of manufacturing 
or trading which ho had before.(p) These had been carried to an enormous 
height during the reign of queen Elizabeth, and were heavily complained of 
by Sir Edward Coke,(y) in the beginning of the reign of king James the First; 
but were in great measure remedied by statute 21 Jac. I. c. 3, u which declares 

(-) Cro. Car. 232. {*) 1 Hawk. P. C. 331. 

(-) 1 IIhwIc. P. a 23*. (ff) 3 liwt 81. 

(V A'/. 48, 12, 2. 

10 By the 31 Geo. III. c. 30, corn may be bought for the purpose of storing in granaries 
and rebelling it. 

The modern law on this subject is well discussed in 1 East, 143. And see 2 Chit. Crim. 
Law, 527, &e. In that case it was decided that spreading rumours with intent to raise 
the price of a particular species of aliment, endeavouring to enhance its price by per- 
suading others to abstain from bringing it to market, and engrossing large quantities in 
order to resell them at the exorbitant prices occasioned by his own artifices, are offences 
indictable at common law, and subject the party so acting to fine and imprisonment at 
the discretion of the court in which he is convicted. It was also held that hops, though 
not used immediately for food, fall within this rule. But, at tho present day, it would 
probably be holden that no offence is committed unless there is an intent to raise the 
price of provisions by the conduct of the party. For the mere transfer of a purchase in 
the market where it is made, the buying articles before they arrive at a public market, 
or the purchasing a large quantity of a particular article, can scarcely be regarded as in 
themselves necessarily injurious to the community, and, as such, indictable offences. A 
party buying and selling again does not necessarily increase the price of the commodity 
to the consumer, for the division of labour or occupations will in general occasion the 
commodity to be sold cheaper to the consumer. See Smith's Wealth of Na. vol. ii. 309, 
and index, title "Labour;" and many cases may occur in which a most laudable motive 
may exist for buying up large quantities of the same commodity. See the arguments, 
Ac in 14 East, 4(H). 15 East, 511. Indeed, in the case of the King vs. Rusby, on the 
indictment being argued, the court were equally divided on the question whether re- 
grating is an indictable offence at common law; and though the defendant was convicted, 
no judgment was ever passed upon him. MSS., " Raising and spreading a story that wool 
would not be suffered to be exported in such a year, probably by some stock-jobbers in 
those times, whereby the value of wool was beaten down, though it did not appear the 
defendant* reaped any particular advantage by the deceit, was, on account of its being 
an injury to trade, punished by indictment; and a confederacy, without a further act done, 
t<» impoverish the farmers of excise and lessen the duty has been held an offence punish- 
able by information." Opinion of Mr. West, 2 Chalmers, 247, Ac. It is an indictable 
nrt'eiii-e to conspire on a particular day by false rumours to raise the price of public 
government funds, with intent to injure the subjects who should purchase on that day; 
and that the indictment was well enough, without specifying the particular persons who 
pureha-' rt d as the persons intended to be injured, and that the public government funds 
of iT.iU Kingdom might mean either the British or Irish funds, which since the union 
were each a part of the funds of the United Kingdom. 3 M. & S. 67. — Chittt. 

11 Amended by stat. 5 A W. IV. c. 83.— Stewart. 
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public office : and every person collecting such tools or utensils in order to ex- 
port the same shall, on conviction at the assizes, forfeit such tools and also 
200/. u 



CHAPTER XIII. 



OF OFFENCES AGAINST THE PUBLIC HEALTH, AND THE PUBLIC POLICE 

OR ECONOMY. 



species of offences more especially affecting the common- r*\a\ 
h as are against the public health of the nation ; a concern *■ 



*Tiie fourth 
wealth are such 

of the highest importance, and for the preservation of which there are in many 
countries special magistrates or curators appointed. 

1. The first of these offences is a felony, but, by the blessing of Providence, 
for more than a century past incapable of being committed in this nation : for, 
by statute 1 Jac. I. c. 31, it is enacted that, if any person infected with the 
plague, or dwelling in any infected house, be commanded by the mayor or con- 
stable, or other head officer, of his town or vill, to keep his house, and shall 
venture to disobey it, he may be enforced, by the watchmen appointed on such 
melancholy occasions, to obey such necessary command; and, if any hurt ensue 
by such enforcement, the watchmen are thereby indemnified. And further, if 
such person so commanded to confine himself goes abroad and converses in 
company, if he has no plague-sore upon him, he shall be punished as a vagabond 
by whipping, and be bound to his good behaviour; but, if he has any infectious 
sore upon him, uncured, he then shall be guilty of felony. By the statute 
20' (too. II. c. 2b\ (explained and amended by 29 Geo. II. c. 8,) the method of 
performing quarantine, or forty days' probation, by ships coming from infected 
countries, is put in a much more regular and effectual order than formerly, and 
masters of ships coming from infected places and disobeying the directions 
there given, *or having the plague on board and concealing it, are guilty r# | fi9 
of felony without benefit of clergy. The same penalty also attends L - 
persons escaping from the lazarets, or places wherein quarantine is to be per- 
formed; and officers and watchmen neglecting their duty; and persons convey- 
ing goods or letters from ships performing quarantine. 1 

2. A second, but much inferior, species of offence against public health is the 
selling of unwholesome provisions.* To prevent which, the statute 51 Hen. III. 

14 All the statutes prohibiting artificers from going abroad are repealed, by 5 Geo. IV. 
e. l>7. so that artists may now settle in foreign parts without any restrictions or liabilities. 
— Ciiitty. 

1 By the G Geo. IV. c. 78, all the prior statutes relative to the quarantine-laws are 
repealed, and other provisions are made, similar in their nature to the former. See the 
prior statutes and decisions thereon, Burn, J. 24th ed. tit. Plague. 2 Chitt. Crim. Law, 
551, and 2 Chitt. Commercial Law, 62 to 87. 

It is a misdemeanour at common law to expose a person labouring under an infectious 
disorder, as the smallpox, in the streets or other public places. 4 M. & S. 73, 272. An 
indictment lies for lodging poor persons in an unhealthy place. Cald. 432. — Cnirrir. 

Now, by the 10 «fc 17 Viet. c. 100, s. 9, if the parent or person having care of a child 
shall not, alter notice from the registrar of births, attend to have vaccination per- 
formed, sucli father, mother, or person shall forfeit a sum not exceeding 2fli. — 
Stewart. 

Mt is a misdemeanour at common law to give any person injurious food to eat, 
whether the offender be excited by malice, or a desire of gain ; nor is it necessary he 
should be a public eon tractor, or the injury done to the public service, to render him 
criminally liable. 2 Kast, P. 0. 822. 6 East, 133 to 141. If a baker direct his servant to 
make bread containing a specific quantity of alum, which when mixed with the other 
ingredients is innoxious, but in the execution of these orders the agent mixes up the 
druir in so unskilful a way that the bread becomes unwholesome, the master will be 
liable 10 be indicted. 3 M. & S. 10. 4 Camp. 10. But an indictment will not lie against 
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nt. ti. nii'l tli** "r>!ih;tn< •- T>>r l».tki-r». r 7. pP-Lil-il 1 1,.- -an- "I i "rrupli -l u ,i.« • .n- 
tu^HHjo i»r iinw Imli ■-inn- tli «|, ( t .r tl.-li that l- lum-jiit «»! a J»w. ■•!••«• i j .» .. ••: 

uiiiiTi fiin nf !■»!• tin- tii-oi ••lli-tn i . |nii<i|-\ l««r fin- i. I. lim- ami iiu|»i- -i. !*•• I* C 

lur tin- ihir-J. ;iml :i» iur.it t->ti ■•! tin- t«<uii I .r tin- l««ni ii ' Ami. I«\ tm -:.•:<.'.• 
l-l ":tr II <- J.». ; II. ;m\ Ir.u iu^ i»r ifinlii i.iii-Mi ..( u ui« i*. |.iini*m<i u i:. u.«- 

Mrfi'itUli' i>l I""/ it <l - l>\ tin- w lf*l<-»:ili- lui-i-i li.mt. an 1 4 «■ i! •l-'i.f- li tl.t 

\ indit r in- rvt:tii (r:t>li r ' Tin-* :n*i' .til lln- •-!!• n< •--« Mi t t* it m.k\ )•!••)•• r.t i- -j J 
;n r<"»iM i t tin* |iiil»iii- In-all It 

V I'ln- l.mt !*jm-i n- nt ulli ■iii-«-«t uliji li i'-j»«-i :;il!y atn-i t tin* • «-uifin»tjw • .nil. *r«* 
|Ih»m* ulmiiiM ilu- jiiiLlii' p>4<>> nr ••■■ifiny |i\ l In- pulilir | — *i i * * - .it. •! n ••ii"iu% I 
liman lli'- - 1 >i«* rr^'iiluf i"ii ami •(••iih -In- onli-r ••! tin* kin^l'iiii. mIht«-I*\ Hm- in ;i- 
viduaK ••! thr i* I :i i i - , liki- iiniiif ■•r<* ••! a wi'll-^i-x •■! m -1 l.»im.\ . an- I -• »ia i • - 1 :•<■■!. 
tnriu tln-ir i£i*rn-ral ln-liaviinir tntln- ruin* u|" |ini|irii-ty. tT INN l ii«'i^liUiurli<- -1. ami 
i*«nm| ri)a!iiii*r*«. ami !«• Im ij<-i-«iit, imlij*f rii»u«. ami nn»ll<'ii-. \f m tln-ir n*j*«l.\c 
Htutii»ii«* 'I'ln- liraii n| i.t}i-iii-i-*» tii ii -r tlifri-liin- It vit\ tiii«i-i-liaiir*»ii». a- -I • ••n»- 
|iriM'«» ail Hiirii criiiM-* a- «--|m «i:ilW iifli't'l |nil>lir imnh-iv ami ar«- m»l • ••mprv- 
IkMhIciI inkier any «»1 tin* tmir |iri-iTiini>; *|h-«-|i— 'I In -i arinnint «nnr ••! U.t iu 
to l«'|i*n\ . :iii<l other* in iiii«iii-ini>aiiiitir- only. Aiming tin* lurim-r art*. — 

1. Tin' "lli'iirr tit i-/wii'/r.«/in/ wi./rri. !./#.» ; |nr. Ii\ tin' Malult* ••Mn-.» II «■ .wi. 
1. Ti> •«n|i-iiitii/.c iiiarria^f in any ••tln-r plin «• U— iiji — a i liiir«-li nr |njt-iii t h»|«*| 

wlion-in daim* have I n usually j'iil>!i«ln-i|. «-\i «-|it la in-f-ii««» fmiu tin- an h- 

....... Im-Imiji ill *l 'aiili-rlniri ; ami. J 'I'n — il«-iiini/.i* marria^f in »ih K • hun U 

-* nr fiiajM-l uitlmiil iliii- |-ul<lii atimi i'l hanii*. nr i;« « h»r «il»la:i.«-«i lr-'in a 
pni|MT aiillinril v. i|m ImitIi hi (liitii ii- -v mil\ n-mli-r lln- marna^f \ ••:■!. l-nl •nU 
jiTt thi- pi-r-nn siili-nms/in^ it fi» ti-l<my . |»iiiii-Im<1 i«\ trati»|Mirtaln»ii l«»r t«»urlr«-n 
yrar> ; a-. \>\ tlm-i- |iirim-r -latnti*. / In* ami lis» a««i«iaiil» wi-n* »iil.;« « t fit » 
|uMim::ir\ lurli-iliuv •>! I»hi/ :; m \\% mak«* a I.iUi- i-nfry in a marr;.*^- r« ^■•t»-r. 
!•> alti't- :i win n mailr; !»• lur^i- nr • ••iiiiti-rffil -hi It i-m r_\ . nr a tuarn.i^ -..-. ■!!•*• . 
!•• cuiit. i»r |i|'"i-iii-i>. i»r a«-l ••!■ as^i-t in -m-h I.ii-^.t'. ; in utii-r tin -aiin- a- tm«-. 
kiinuin^ it in In- i-itiintt! It it ; i»r in «l«--t r«»\ «>r jhim ur«- tin- •!• -iru- I ±- »■■ ••! *uy 
r«*^i**fi r. in hI'iIit !•• \aiati' an\ marria^f nr mjI']«-i t an\ |n-r**iii !•• tin- |>«-i.jiti«-« 
«ifl' tin- ail; ail thi'-f ntti in-t-v kiniw in^lv ami w iltuii\ i •iiiiiinlt«-*l. •mj« • t l*.r 
parly !■• tin- ^uilr ni l.!..iiy uiflmut l.«-m-iit ••! «li-r^\ » " 

l! Aicitl.i-r ti !-iii!'i-i» ••fli-fii •■ wifh r«L'.ir«l tn ilu- Ini'y «—*f sit«- ••! niatr;«!,-.i,\ i« 
wluil -••iiii- lia\i a •••rrii)>ll\ • aln «l '■•/»/•/. wlmh j»ni|M rli *i^nitif* l^'U.j t»n-r 
iiiarrii'il. Imt i- iin'ii- iu-'!\ >li i."iii;ii;iii->l t ■■'/;, •/#/•'/. «»r having a |ilurai:t> ••! w^u-i 
• • a ■ u in *i«u iii v. i - n.i. . • i. * i: 

n iiiill< r f r r. • . «\ :n.» j*--\ I .rl- \ !•• .•* n-l it !..» m.Ii. jn 1 •I«li««-niij a ui.x'.un- ••! ••*:• an i 
luirli'\ w 'i> !i !- iiiii''\ iii|ii!i-«i. :i.- I M A f* '. i I 1'iiiiit 

1 I'ln- ••.!» u'.- ;- 1 1 w ■• [.< ■!• « I 7 A - \ .- • • -4 >ii » %fcT 

1 Ami. 1 * * in 1 W .mi M "tli .1 - J' 1 , .in i |-i-T--ii ••'ii.ii*r m ;m- 1* rrui-t.iif • r * iu« 
l*>r.iliii n ' :l ■■! ••■!!. :i. p .' -■■.i.i,.'. .'• I •: •.! J-T'-i! '■ li ••! t- ■ &!.■ kil.«; .tl.t I.^aI U 
tin- mt-riini . jiii.l -ii t :; I . i.. -I ti r*t- iii-mii- •'mm 

* "I In- i» t i- iim* n't • »]• •! i« »i.. 1 IV i 7«- iinl • i- r.'\ i» if*l>in-l. 

\U ill. JI-! -.-. i;.. i, ..i il.. iii. !\ . 7'-. ii i- r. i -i.\ w:tii t: ii.-j ••rtai.oii f«-r I/> :. 
~il§ fin.. ;. ! . .''.n.-JiN :ii .ii. \ <■!? ■ * | . • ':• iti :ti .« fl.nn li -r ■ f»«|- . Mf.i-r«*.ii l>n.i.« r*^i 
U* |.iM*.iii\ | i|l-l:«m-l. ><r it !•■ r . r f.-i< ih hi i-t^f it • i.Mil .ii. i twi .«•• in !;.• : . *t>- 

iiii* t \. • |.t \ \ •)«- . ij ||. . i|.. n.-ii, •}..■ ir- i.l .-i. ■)■ •■: • ..i.i- ii.i.»i . t.r !■■ —*.> n.i «• it 

Hilhi'iit i I'll- | 'i M.i .it •■?! •■! I- i'iTi - ii* i- -•> i ■ i.. «ii«i-. ■■!■ !•••■• •■li.li.ft- i! jii . iknl.1. J !•< tbv 
iitf>* ni ti,. i i iir> li •■! I n.'l ii. i ! .i . .. i •> :. ii'i.nj :«■ I- .n }•• i\ ••!•!• r« l*i« t t;.* j r«w 
• ii* ■•■■! n.'i-t • 1 1. . i .•• . . i. • i ■• - ■ i>« .- 

|l\ !! • '.'• , ■ -. • .r ■ •: • i . • • -'..:. «.:-»"•.. ^ : '. ?.-.»!. m ■ r ■ . ■ -. • r 

!.!• ?■■ ' • •'.••■ -r-\ ., ■ ..■.•-. • '.. ■ . . :.!■• ; t' i \ :. •■ ».--'. 

nr !■• •. ». ■ i. •!•■..• . -. ■ . ■ •-.-.. i. .■"..-•. r,. .... .ni. -r s. • .. .-•*.• 

I* rS- ! n ! ;...;■ ,.. . .■•..■•■ r j -,« '. -i »- ': r -: \ • i !• !ji-« .A- r- m •:• : 

a» .!*• •• - ■ i i > . i . * i.i ■ • ' ■ ' i. . * ! ■ .k . • « !.»■■ ■ -r !•■ !!•-•!:• * m.\ » .■ -. 

ri-.-i- 1 ' i i . ■ • • . .■ r. •„■• - i i' ■. ■ ■ * ■. ' w ■■..•:.■• t -i .m\ ii.^f: ■„■- . f :. 

•■I'-ii* i \ ; • - i '•' 1 1 ■. \ ■ ? *!.• | • i. ..' .- - : ii. .: .i '. !• *: ;:. .• .•! t •■••a-* i."i «■ i:« it«l ;%• 
Hi.i* i !i ;-. A ■ ?- ■ r .'« « - 

III- 1 « I fi •• • ■ \ ••!.-•• ,!ii». ti.. -. . ■' • .-«..■! Ml .-J, ,» . a! i ••lltlt.i-ll 1A«. *!.■! 

•ulj* i :•■■! tin ■•::• ii<i> r !■• ••-%! »•• mi) i .-■ :.!..- m ui,.i t.n»- - N .«i 7 1 — Cmiiii. 
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Chap. 18.] PUBLIC WRONGS. 108 

at onee.(6) Such second marriage, living the former husband or wife, is simply 
void, and a mere nullity, by tho ecclesiastical law of England; and yet the legis- 
lature has thought it just to make it felony, by reason of its being so great u 
violation of the public economy* and decency of a well-ordered state. For poly- 
gamy can never bo endured under any rational civil establishment, whatever 
specious reasons may be urged for it by the eastern nations, the fallaciousness 
of which has been fully proved by many sensible writers: *but in north- r*i/xj. 
ern countries the very nature of the climate seems to reclaim against it, *■ 
it never having obtained in this part of the world, even from tho time of our 
German ancestors, who, as Tacitus informs us,(c^) "prope soli barbarorum singulis 
uxoribus contenti sunt." It is therefore punished oy the laws both of antient and 
modern Sweden with death. (d) And with us in England it is enacted, by statute 
1 Jac. I. c. 11, that if any person, being married, do afterwards marry again, 
the former husband or wife being alive, it is felony, but within the benefit of 
clergy. The first wile in this case shall not be admitted as a witness against 
her husband, because she is the true wife; but the second may, for she is indeed 
no wife at all ;(e) and so vice versa of a second husband. This act makes an 
exception to five cases in which such second marriage, though in the three first 
it is void, is yet no felony.(/) 1. Where either party hath been continually 
abroad for seven years, whether the party in England hath notice of the other s 
being living or no. 2. Where either of the parties hath been absent from the 
other seven years within this kingdom, and the remaining party hath had no 
knowledge of the other's being alive within that time. 8. Where there is a di- 
vorce (or separation a mensa et thord) by sentence in the ecclesiastical court. 
4. Where the first marriage is declared absolutely void bv any such sentence, 
and the parties loosed a vinculo. Or, 5. Where either of the parties was under 
the age of consent at the time of the first marriage; for in such case the first 
marriage was voidable by the disagreement of either party, which the second 
marriage very clearly amounts to. But if at the age of consent the parties had 
agreed to the marriage, which completes the contract, and is, indeed, the real 
marriage, and afterwards one of them should marry again, I should apprehend 
that such second marriage would be within the reason and penalties of the act." 

(») 3 In«t. »8. Bigamy, according to the canonitts, con- Hen. IV. 11, 48. M. 13 nen. IV. 6 StnnndC P. C. 134. Tti« 

Dieted in marrying two virgin* tsuccetwivrly. one after the cognisance of the plea of bigamy wae declared, by etatnU 

<l«?ntu of the other, or one « marrying a widow. Such were IS Edw. III. sL 3. c. 2, to belong to the court Christian, like 

eaUvmed incupihle of orders Ac, and. by a canon of the that of ba$tardy. But, by Stat. 1 Edw. VI. c. 12, e. 14^ 

Council of Lyoiifl. a.i*. 1J74. held under Pope Gregory X., bigamy waa declared to be no longer an impediment totitt 

w.-re omni priril*<jv» clnicali nwltti. et coerciani fori «ecif- claim of clergy. See Dal. 21. Dyer, 201. 

Ian.* arUi-'ti. 6 Iknrtal. 1, 12. Tbisccnon waa adopted and (•> De Mot. Grrm. 18. 

explained in Kngl «nd by ntatute 4 Edw. 1. at. 3, c. 6, and ( d ) Stiernhook, dt. jure Sueon. L 3, c. 2. 

big im v thereupon bee >nie no uncommon count«r-plea to the (•) 1 Hal. P. C. 683. 

claim of the Leueflt of clergy. M. 40 Edw. 111. 42. M. 11 (/; 3 Inet. 89. Kelw. 27. 1 Hal. P. C. 494. 

• By 9 Geo. IV. c. 31, $ 22, it is enacted, "That if any person being married shall marry 
any other person during the life of the former husband or wife, whether the second mar- 
riage shall have taken place in England or elsewhere, every such offender, and every person 
counselling, aiding, or abetting such offender, shall be guilty of felony, and, being con- 
victed thereof, shall be liable to be transported beyond the seas for the term of seven 
years, or to be imprisoned, with or without hard labour, in the common gaol, or house 
of correction, for any term not exceeding two years; and any such offence may be dealt 
with, inquired of, tried, determined, and punished in the county where the offender shall 
be apprehended or he in custody, as if the offence had been actually committed in that 
county: provided always that nothing herein contained shall extend to any second mar- 
riage contracted out of England by any other than a subject of his majesty, or to any 
person marrying a second time whose husband or wife shall have been continually absent 
from such person for the space of seven years then last past, and shall not have Uen known 
b<l such person to U briny within that time, or shall extend to any person who at tho time of 
isueh second marriage shall have been divorced from the bond of the tirst marriage, or to any 
person whose former marriage shall have been declared void by the sentence of any court 
of competent jurisdiction." 

Three important improvements in the law relating to bigamy are introduced by this 
enactment. First, the offence is now punishable wherever committed: formerly it waa 
not punishable at all if committed out of the jurisdiction of England. Secondly, the 
absence of one party for seven years abroad will not now excuse the second marriage, if 
kuch party be known by the other party to have been alive within that period: formerly 
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»!,.- i : » A thinl -jut |,— hi ii|.ti,\ nir-'iiii^T tin- ;; 1 tip It r :tii-| •nfir »?;\ .-f 

J llli* klliL"! 1 *!!! I- l'\ !•!!<■ «■/'«»/' ami FH.M i f;. ••'•'•/ al" HIT 11..- ft a 'i: 

t»r |H-|-*iii|i- jm It imIiii^ *«•!•• U-. hihI :ihii-iit^ i|n> i.aiiii- ••! that h't|i"iirjl .• | ■• • 
l««»H"ii ■; >iji h a i.in\ hut hat in.; a tiMmp »ni;ii *»r |ia-- f r- *ln a tn-Vit- -■! "» 
jH'iHi* liiiiMin^ (In* litiH' !•! lii- pa— a^f. it i'\i'i-ft|;ii^ tin- firm- limit* <1 !-r r««':r 
li-i'ii 'la\ ». inilr-- In- fall* -n k. **r l<'r^iii^ -in h I* -I Minimal, i*. l-\ «fa'u!t -•■• K. / 
»\ IT. Hi.i'l«- i;n-lf \ ««l li lmi\ witlnmt ln-mtit ••!" • li-rj\ Tin* «aiis.'iiti.ari la». 
tlnniL'h mi |iiMi'in-i- •!• «i'i*\r>ll\ :mf i*|u:if •-•!. Mill !■• main- a •i:»^r.M •• !•■ •■ur •:»•'!••■■ 
lunik. \tl :ittt-ii.|t <j with ihi« iiiiti^ati'tn. llial r !••- ••tlni'li-r ma_\ !••■ ■!• h\ ■ r» -1 * 
imy limn--! li ft-li- -|tjt-r m- ••thi-r |mt»«»h ••!" -uh-tam •■ w :ll takr him mtt. hi* ».n • »-. 
ami lit- al'i'ii-- in tlif -am*- l««r ■•in- \ <-ar. iiiiin— int-n-fl in -h jmrt \*\ hi» i lit) i \ rr 
nil" in -in h »a-i' -hall tfi'li'il Tt-n ]ttiiii.i|- ' 

4. t nitlamli-h |»i r— "fi- » allMiu tln-m— Ivr- A';v/ '»'•'* «»r •;»//•".« nn- ai"»ih« » 
ulijiMi « if tin- t».-\rrit\ «»t *«tim- m| mir iinri a ]H>al« tj -tatuti— 'I ln--«- an- a •frar.^r 
kind ot •-« >tmiit m w f:»ii h :i!ii'tfi<_' Th«-m-i-i\<- i>t u:iih|itiii^ iiii|m-t«ir» ami nij^ii-rv 

wlu» wm- fir* I lakfii imli I in lii-riiiaiiy alniiit tin- |.«- s »-i B titiiLr *•! the fitN«p**: 

tvntiir\. ami have -im ■•■ -jina-l lln-m-rlve- all hmt linrnjn* MuiiMt-r '. »J 
in follow t-tl ami I'i'lifil ii|mi|i l»\ S|tilmaii i. ami ntlnT writer*, fixe- flu- l:tiic <•! 
th« a ir lirM a|i|H«:irain-r t«i tin* _\ear 1 117. nmhr | «a— jN.rl-. real **r | »r» ! «-r, « l« •!. tn n 
the «*iii|M*n»r Sii;i-miitMi. kmi; n| Hungary. Ami | «•]>«■ l'in« II « li« » *ii.-! *r 
14H4i inriitiiitit tin-til in hi- hi-fi»ry a- I liif\ •■- ami \ aifalxun I-. lli«*n *af"i»Tr : 
with ihi-ir tamilii- nvi-r Kiirn|N* uml«-r iht* tiami «•? /iiran. ainl u hum li> ••!» 
|mih4-< tn havf im^rait-.l trt.m tin* t.-unlrv i.f Zi^i. nlm h m-arly ai.»w«-r» t«. rl • 
iiknIitii t'in-a— «m. In tin- • "iii|ia— • of a h-w \>:ir- tln-\ ^aim«l mh h a i.iii.Ur 
of ifllr |n'f>i-l\ tro - whii imitati-il thi-ir latiu'na^f ainl i-<im|>lt-\n.ii. un>| Ki<- k 
thoiii-flx !•■* !«• tin- -amr ari- *>l « hip>n>am \ . In ^.rnnr. ainl |n!hTiii^ il at \\.» \ 
iH-caiiif trtiiiltli—iniif, ami i\»n t'-rnn-laMf. in m<*-t •»! tin- »tati-* ••!" Kur«|- 
Ilvtii'i' tln-\ wiTn i • \ i •• - 1 1 • I trniii l-'raiii-i* mi tin- \ » :xr l>i»i. ainl In-m Sj-a-n ■■ 
|.V.»l . k Ami tlm i:**\ i-riiin* nt in KfiL'laml difk tin- alarm mm h « :tr!-i r t-»r ■■ 
l.ViH tin \ an- ili-i-i -iIm-.I. l-\ -rat ■;!•• '1\1 Ili-n \' 1 1 1 i l«». a- -Mfitlai -li-h |-.'i-i- 
• !,••! i ailing tln-m-fUi-* ' Ktr> |»ti:m-. u-iifLT I •» * r:tli imr !■■«• ••! im-n ha? ■: •■ 
• w ii-i havi« « t.iMi- inhi tin- ri-alm. ainl ::'«f •■ lr>mi -IiM-i* !■■ *hirf ar S j-iit 
tn Jilai i in :iv;i! t..m|iah\. ami n— •-■ 1 ^nat. -uhtil. ami «ratt\ m. ar»- t>. .|«««.\ 
tin" J" "}'l« . I i anit^ tin m in haini that tin y l\ |alin<-lr\ •••ui<iltll in«-n • a? i 
wuiiii-h- |ni'iiim -. ami -«• inau\ t tun—. l-\ i rati ami -nhtintv. ha\i- «1« f >-i \ •-! ir* 

Ihmi|i|i" "I tl.'ir iiiniii-i. aii'l al-t. ha\r rniiiiiiittfil maii\ hi-iin-u- f«-i* *n !•—• ainl r^> 
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under pain of imprisonment, and forfeiture of their goods and chattels; and 
upon their trials for any felony which they may have committed, they shall not 
he entitled to a jury de medietate lingua. And afterwards, it is enacted, by 
statute I & 2 P. and M. c. 4, and 5 Eliz. c. 20, that if any such persons shall be 
imported into this kingdom, the importer shall forfeit 4UZ. And if the Egyptians 
themselves remain one month in this kingdom, or if any person, being fourteen 
years old, (whether natural-born subject or stranger,) which hath been seen or 
found in the fellowship of such Egyptians, or which hath disguised him or her- 
self like them, shall remain in the same one month, at one or several times, it 
is felony without benefit of clergy: and Sir Matthew Hale informs us(/) that at 
one Suffolk assizes no less than thirteen gypsies were executed upon these 
statutes, a few years before the restoration. But, to the honour of our national 
humanity, there are no instances more modern than this of carrying these laws 
into practice 8 

5. To descend next to offences whose punishment is short of death. Common 
nuisances are a species of offence against the public order and economical regi- 
men of the state, being either the doing of a thing to the annoyance of all the 
king's subjects, or the neglecting to do a thing which the common good re- 
quires.^) The nature of common nuisances and their distinction from private 
nuisances were explained in the *preceding volume,(n) when we con- r*ift7 
sidered more particularly the nature of the private sort as a civil injury *• 
to individuals. 1 shall here only remind the student that common nuisances 
are such inconvenient and troublesome offences as annoy the whole community 
in general, and not merely some particular person, and therefore are indictable 
only, and not actionable, as it would be unreasonable to multiply suits by giving 
every man a separate right of action for what damnifies him in common only 
with the rest of his fellow-subjects. Of this nature are, 1. Annoyances in high- 
ways, bridges, and public rivers, by rendering the same inconvenient or dangerous 
to pass, either positively, by actual obstructions, or negatively, by want of repa- 
rations. 9 For both of these, the person so obstructing, or such individuals as 
are hound to repair and cleanse them, or (in default of these last) the parish at 
large, may be indicted, distrained to repair and mend them, and in some cases 
fined. And a presentment thereof by a judge of assize, &c, or a justice of the 
peace, shall be in all respects equivalent to an indictment.(o) Where there is a 
house erected or an enclosure made upon any part of the king's demesnes, or 
of a highway or common street, or public water, or such like public things, it is 
properly called a purpresture.(p) 10 2. All those kinds of nuisances (such as of- 

(') 1 Hal. P. C. 671. (•) SUt. 7 Geo. III. c. 42. 

(") 1 Hawk. P. c. 197. (?) Co. Lttt. 277 ; from Um Freuc'.i pnurvri*, an enclosure. 

K «) Book lii. p. 216. 

8 This act of 5 Eliz. c. 20 is repealed by the 23 Geo. III. c. 51 ; and now, by the 1 Geo. 
IV. c. 110, so much of the 142P. and M. c. 4 as inflicts capital punishment is repealed. 
Gypsies are now only punishable under the vagrant act. See post, 109. — Chittv. 

9 Railways have, by stat. 3 & 4 Vict. c. 97, and 5 & 6 Vict. c. 55. been very properly 
placed under the control and regulation of the state: a penalty is incurred for opening 
a railway without notice to the board of trade, and for obstructing the government in- 
spector. — Stewart. 

10 The general highway act is now the 13 Geo. III. c. 78, which repeals the 7 Geo. III. 
c. 42. The 3 Geo. I V. c. 120 is the general turnpike act. 

With respect to nuisances in general to highways, &c. by actual obstruction, it is to be 
observed that every unauthorized obstruction of the highway, to the annoyance of the 
kind's subjects, is an indictable offence. 3 Camp. 227. Thus, if a wagoner, carrying on a 
very extensive concern, constantly suffers wagons to remain on the side of the highway 
on which his premises are situate an unreasonable time, he is guilty of a nuisance. 6 
East. 4-7. 2 Smith, 424. And if stage-coaches regularly stand in a public street in Lon- 
don, though for the purpose of accommodating passengers, so as to obstruct the regular 
track of carriages, the proprietor may be indicted. 3 Camp. 224. So a timber-merchant 
occasionally cutting logs of wood in the street, which he could not otherwise convey into 
his pr« mises, will not be excused by the necessity which, in choosing the situation, he 
hiiiiM>lf created. 3 Camp. 230. It is even said that " if coaches on the occasion of a rout 
wait an unreasonable length of time in a public street, and obstruct the transit of his 
majesty's subjects who wish to pass through it in carriages or on foot, the persons who 
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travellers, ratiy be indicted, suppressed, and the *inn-keepcrs fined, if r*iftQ 
they refuse to entertain a traveller without a very sufficient cause; for *• 
thus to frustrate the end of their institution is held to be disorderly behaviour.(f) 
Thus, too, the hospitable laws of Norway punish, in the severest degreo, aueh 
innkeepers as refuse to furnish accommodations at a just and reasonable price.(f) , 
4. Hy statute IU& 11 W. 111. c. 17, all lotteries are declared to be public nuisances, 
and all grants, patents, or licenses for the same to be contrary to law. But, as 
state lotteries have, for many years past, been found a ready mode for raising 
the supply, an act was made, 19 Geo. III. c. 21, to license and regulate the 
keepers of such lottery-offices. 1 ' 5. The making and selling of fire-works and 
squibs, or throwing them about in any street, is, on account of the danger that 
may ensue to any thatched or timber buildings, declared to be a common 
nuisance by statute 9 & 10 W. III. c. 7, and therefore is punishable by fine. 1 * 
And to this head we may refer (though not declared a common nuisance) the 
making, keeping, or carriage of too large a quantity of gunpowder at one time 
or in one place or vehicle, which is prohibited by statute 12 Geo. III. c. 01, under 
heavy penalties and forfeiture. 1 * 6. Eaves-droppers, or such as listen under walls 
or windows, or the eaves of a house, to hearken after discourse, and thereupon 
to frame slanderous and mischievous tales, are a common nuisance, and present- 
able at the courUleet,(w) or are indictable at the sessions, and punishable by fine 
and finding sureties for their good behaviour.(i;) 7. Lastly, a common scold, 
communis rixatrix, (for our law-Latin confines it to the feminine gender,) is a 
public nuisance to her neighbourhood. For which offence she may be in- 
dicted, (^) and, if convicted, shall(x) be sentenced to bo placed in a certain en- 
gine of correction called the trebucket, castigatory, or cucking-stool, which, in 

(•) 1 Hawk. P. C. 225. (») Ibid. 1 Hawk. P. C 132. 

(') Stwrnlwok, dr jurr Smm. I. 2, c 9. (»)tt Mod. 21. 

{*) Kitch. of Courts, 20. («) 1 Hawk. P. C. 198, 200. 

ment with hard labour for any term not exceeding the term for which the court before 
which they are convicted may now imprison for such offences, either in addition to or in 
lieu of any other punishment which might have been inflicted on such offenders by any 
law in force before the passing of that act. The keeping of a cock-pit is an indictable 
offence at common law, (as are the other offences above mentioned;) and a rock-pit has 
been held to be a gaming- house within the 33 lien. VIII. c. 9, s. II. 1 Russell, 300. Bawdy-* 
houses and gaming-houses are clearly nuisances in the eye of the law. I Russell, 21)9. Rex 
rs. Higginson, 2 Burr. 1232. Rex vs. Rogier, 2 D. A R. 431. 1B.AC. 272. Playhouses are 
not in themselves nuisances, though by neglect or mismanagement they mav be ren- 
dered so. 1 Hawk. P. C. c. 32, s. 7. But, by 10 Geo. II. c. 28, all places for the exhi- 
bition of stage-entertainments must be licensed, (Rex vs. Handy, o T. R. 286, where it 
was held that tumbling was not a stage-entertainment within that act;) and, by 25 Geo. 

II. c. 30, all unlicensed places kept for such entertainments are to be deemed disorderly 
houses. — Cu itty. 

" The 19 Geo. III. c. 21 was repealed by the 22 Geo. III. c. 47, which was repealed by 
42 Geo. III. c. 52, s. 27. 

By the 42 Geo. III. c. 119, ss. 1, 2, all lotteries called little goes are declared to be public 
nuisances ; and if any one shall keep an office or place to exercise or expose to be played 
any such lottery, or any lottery whatever not authorized by parliament, or shall Know- 
ingly sutler it to be exercised or played at in his house, he shall forfeit 5(H)/. Th* 
provision as to the offender being deemed a rogue and vagabond seems repealed by the 
5 Geo. IV. c. 83, which contained a provision to that effect. 

And, by sect. 5 of the 42 Geo. III. c. 119, if any person shall promise to pay any money 
or goods on any contingency relative to such lottery, or publish any proj>osal respecting 
it. he shall forfeit 1(MV. State lotteries are now abolished, by statute 6 Geo. IV. — Cihttt. 

14 The offender may be indicted on the statute or at common law. 4 T. R. 202. 1 Saund. 
13f>. n. 4. Cowp. 650. 2 Burr. 803. And if any person shall make or sell any squibs, 
rockets, or fire-works, he shall forfeit, upon conviction before a magistrate, 5/.,— one half 
to the informer and the other half to the poor. And if any person shall throw or fire 
them into any house, street, or highway, he shall forfeit 20*. in like manner. 9 k 10 W. 

III. c 7. — Chittv. 

14 By 54 Geo. III. c. 152, so much of the 12 Geo. III. c. 61, s. 21 as enacts that no person 
shall carry in any land or water carriage any other lading with gunpowder is repealed. 

Erecting powder-mills or keeping powder-magazines near a town is a nuisance ai 
common law. See 2 Burn, J. 24th ed. <58. 2 Stra. 1167.—- Chittt. 
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do, in general, exceed the bounds of tbeir respective fortunes; and therefore 
they cast lots to determine upon whom the ruin shall at present fall, that the 
rest may be saved a little longer. But, taken in any light, it is an ottcnce of 
the most alarming nature, tending by necessary consequence to promote 
public idleness, theft, and debauchery among those of a lower class; and 
among persons of a superior rank it hath frequently been attended with the 
sudden ruin and desolation of antient and opulent families, an abandoned pros- 
titution of every principle of honour and virtue, and too often hath ended in 
self- murder. 17 To restrain this pernicious vice among the inferior sort of 
people, the statute 33 Hen. VIII. c. 9 was made; which prohibits to all but 
gentlemen the games of tennis, tables, cards, dice, bowls, and other unlawful 
diversions there specified,(e) unless in the time of Christmas, under pecuniary 
pains and imprisonment. And the same law, and also the statute 33 Geo. II. 
c. 24, inflict pocuniary penalties, as well upon the master of any public house 
where servants are permitted to game, as upon the servants themselves 
who *are found to be gaming there. But this is not the principal r*i72 
ground of modern complaint; it is the gaming in high life that de- *- 
mands the attention of the magistrate; a passion to which every valuable 
consideration is made a sacrifice, and which we seem to have inherited from 
our ancestors the antient Germans ; whom Tacitus(/) describes to have been 
bewitched with a spirit of play to a most exorbitant degree. " They addict 
themselves,'* says he, " to dice (which is wonderful) when sober, and as a 
serious employment, with such a mad desire of winning or losing, that when 
stripped of every thing else they will stake at last their liberty and their very 
selves. The loser goes into a voluntary slavery, and, though younger and 
stronger than his antagonist, suffers himself to be bound and sold. And this 
perseverance in so bad a cause they call the point of honour: ea est in re parva 
pervicacia, ipsi fid em vacant" One would almost be tempted to think Tacitus 
was describing a modern Englishman. When men are thus intoxicated with 
so frantic a spirit, laws will be of little avail; because the same false sense of 
honour that prompts a man to sacrifice himself will deter him from appealing to 
the magistrate. Yet it is proper that laws should be, and be known publicly, 
that gentlemen may consider what penalties they wilfully incur, and what a 
confidence they repose in sharpers, who, if successful in play, are certain to be 
paid with honour, or, if unsuccessful, have it in their power to be still greater 
gainers by informing. For, by statute 16 Car. II. c. 7, if any person by playing 
or betting shall lose more than 100/. at one time, he shall not be compellable to 
pay the same ; and the winner shall forfeit treble the value, one moiety to the 
king, the other to the informer. The statute 9 Anne, c. 14 enacts that all bonds 
and other securities given for money won at play, or money lent at the time to 
play withal, shall be utterly void; that all mortgages and encumbrances of 
lands made upon the same consideration shall be and enure to the use of the 
heir of the mortgagor; that if any person at any time or sitting loses 10J. at 
play, he may sue the winner, and recover it back by action of debt at law j 
and in case the loser does not, any other person may sue the winner for treble 
the sum so lost ; and the plaintiff may by bill in equity examine the defendant 
himself upon oath; and that in any of these suits no privilege of parliament 
shall be allowed. The ^statute further enacts, that if an} T person oy r*i 7 o 
cheating at play shall win any money or valuable thing, or shall at *- 
any one time or sitting win more than 10/., he may be indicted thereupon, and 

(•■ Loprtting in tho fMd«, slide-thrift, or shore-groat, (f)De Mar. Germ. c. 24. 

cluyiah caylt'*. hHlf-t»<>wl. and coy ting. 

17 At common law, the playing at cards, dice, and other games of chance, merely for 
the purposes of recreation, and without any view to inordinate gain, is regarded as inno- 
cent. Bac. Abr. Gaming, A. Com. Dig. Justices of the Peace, B. 42; and see the pre- 
amble to 10 Car. II. c. 7. But a common player at hazard using false dice is liable to be 
indicted at common law, (2 Roll. Abr. 78. Bac. Abr. Gaming, A. ;) and any persons 
cheating by means of cards or dice might be fined or imprisoned in proportion to the 
nature of the offence. Bac. Abr. Gaming, A. ; and see the 9 Anne, c 15, s. 6. — Cbittt. 
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9. Lastly, there is another offence, constituted by a variety of acts of parlia- 
ment, which are so numerous and so confused, and the crime itself of so question- 
able a nature, that I shall not detain the reader with many observations there- 
upon. And yet it is an offence which the sportsmen of England seem to think 
of the highest importance, and a matter, perhaps the only one, of general and 
national concern, associations having been formed all over the kingdom to pre- 
vent its destructive progress. I mean the offence of destroying such beasts and 
fowls as are ranked under the denomination of game; which, we may remember, 
was formerly observod(t) (upon the old principles of the forest law) to be a tree- 

Eass and offence in all persons alike who have not authority from the crown to 
ill game, (which is royal property,) by the grant either of a free warren or at 
least a manor of their own. But the laws called the game laws have also in- 
flicted additional punishments (chiefly pecuniary) on persons guilty of this 
general offence, unless they be people of such rank or fortune as is therein 
particularly specified. All persons, therefore, of what property or distinction 
soever, that kill game out of their own territories, or even upon their own 
estates, without the king's license expressed by the grant of a franchise, are 
guilty of the first original offence of encroaching on the royal prerogative.* 
And those indigent persons who do so without having such rank or fortune as 
is generally called a qualification are guilty not only of the original offence, but 
of the aggravations also created by the statutes for preserving the game; which 
aggravations are so severely punished, and those punishments so implacably 
inflicted, that the offence against the king is seldom thought of, provided the 
miserable delinquent can make his peace with the lord of the manor. The of- 
fence, thus aggravated, I have ranked under the present head, because the only 
rational footing upon which we can consider it as a crime is that in low and in- 
digent persons it promotes idleness, and takes them away from their proper 
employments and callings, which is an offence against the public police r 4:175 
and economy *of the commonwealth. *- 

The statutes for preserving the game are many and various, and not a little 
obscure and intricate, it being remarked^') that in one statute only, 5 Anne, c. 
14, there is false grammar in no fewer than six places, besides other mistakes; 
the occasion of which, or what denomination of persons were probably the pen- 
ners of these statutes, I shall not at present inquire. It is, in general, sufficient 
to observe that the qualifications for killing game, as they are usually called, or 
more properly the exemptions from the penalties inflicted by the statute law, 
are, 1. The having a freehold estate of 100/. per annum,* there being fifty times 
the property required to enable a man to kill a partridge as to vote for a knight 
of the shire : 2. A leasehold for ninety-nine years of 150/. per annum: 3. Being 
the son and heir apparent of an esquire (a very loose and vague description) 
or person of superior degree : 4. Being the owner or keeper of a forest, park, 
chase or warren. For unqualified persons transgressing these laws by killing 
game, keeping engines for that purpose, or even having game in their custody, 
or for persons (however qualified) that kill game or have it in possession at un- 
seasonable times of the year or unseasonable hours of the day or night, on Sun- 
days or on Christmas day, there are various penalties assigned, corporal and 
pecuniary, by different statutes ;(Ar) on any of which, but only on one at a time, 
the justices may convict in a summary way, or (in most of them) prosecutions 
may be carried on at the assizes. And, lastly, by statute 28 Geo. II. c. 12, no 
erson, however qualified to kill, may make merchandise of this valuable privi- 
ege by selling or exposing to sale any game, on pain of like forfeiture as if he 
had no qualification." 

I'lfw iNKjk ii. i>ap» 417, Ac. (i) ftarn'i Justices Game, \ 3. (*) Bnrn'i Justice, tit. Game. 

20 The doctrine, so frequently repeated by the learned commentator, that no person 
had originally, or has now, a right to kill game upon his own estate without a license or 
grant from the king, iw controverted in 2 book, p. 419, n. — Christian. 

tl It must be a ice-simple estate of 100/. a year, or an estate for life of 150/. per annum. 

ClNTTV. 

tx All the«e statutes are repealed, by stat. 14 2W. IV. c. 32, and the law in this respect 
Vol. II. — 1 M J 44V 
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< 'II APT Kit XIV. 

<»K IMMk'IOK. 

•fill *' N * h '" ^ n l ,r,,|,,| ^ ,, tf * "liu|"t€-rs» we have ronrudered. tir*t. Mich rnmw 
J ami mi*demeaimur«« a- an* more immediately injurious t«» • •«*! and hi* 
Imlv rt'Iiiriitii; nihii.IIv, mh-Ii a- violate or Inm^r.-^ tin* luw of nation*; thinliy. 
Mien a** limn- e-pieially atl'eet tin- kiiitf. the lather and r«*pr«T«-iitaltVo of hit 
people . fourthly. mh-Ii a** iii"!-*- diivetly infringe the ri^ht* of the puhlie or t «>m- 
uionweallh, taken in it* rulU'itivr tapaeity; ami an* imw, la-tly . in take into 
eon.* i deration iIhihc whieh in a more peculiar manner atlee I and injure iiii/ii'«i/m m Ii 
or tirivatc -uhjeein. 

Were tluM' injurirM indeed rfiitiiii'ti to imli\ i«lu»N only, ami did they affect 
none luii their immediate ohjeeth, they would tall al»*»i.|ut«-iy under the notion 
of priwite wrong*, li»r whirh a hati-faetimi would he due only to tin* party in- 
jured, ihr manner of ohtaining whieh wan the Mihjeet. of our imjmmii in tb« 
preceding I took. Hut tin* *rmi^ with h »«■ an* imw to treat of art* of a rnu«h 
more extensive eoiiM*<piem <•: I HfeaiiM* it i- mi|»o--ihle they ran In- mminitit"«J 
without a violation of tlu* law»nt nature. — of tin* moral a» well a** |»ohtie»l rule* 
of right : Z Heiau*>e tliry im hide in t h«rii alim»-t alwav* a hreaeh of' thr pul l:c 
jteaee : \\. lleeuu»e hy their t-xaiii|*U- ami rvil temlemy tln-v threaten ami rn- 
«]•• -1 «I:iiitf* r tin* *uh\«*rMiiii of all i-i\ il mm h ty. I jh.h tiie-e aeo»util« il ia 
J "that. Iie-ide.* thr private -ati-tii* I i->ti dim and civi-n in manv ft*r« to 
tlu 1 iiitliviilual hy in t inn fur tlu* pmate wnmg. thr government aUo t-alU u|»n 
the oth -mliT t«i Mihiuit to puhlie puni-hiiieut lor tin- puhlie rruiie. And the pr«> 
MTUti'Mi nt the-e oilciii-i*** i- ulwa\- at I he Miit ami in the name of the kin**, in 
whom, h\ tin- texture of our eon-tit ut ion. the ju.* ynn/n, or executory |*o»«r of 
the law, entirely n-ide* Thu», too. in the ohl tint hie eon-titulion then* *aa» a 
threefold puiii-hmnit inflieted on all delinquent-; tin»t. lor tin* pri\ ate wrong to 
the party injurt •! ; mm -omlly. for tin* ofl'rm e a^am-t the king hy fli**>«l-« «li«m<^ to 
the law-: ainl, thinlly, lor the eniiie auain-t the |iuhtn |.\ tin ir evil e*&ani|»Jr j 
Of uh:ih we may traee the ^roiiinlwork ill what Ta«itiif» telU u» of hi* Iter- 
r»an-.i l » that, \\hate\er ofteutiri-** were tiiii'l. "/<//-.« litt'h-ur n*jt, re/ rinMri. j«irv 
i]i*i, Y»o viifffittiir n I yr-^n /»»/»/ 1.« »ji/*. » j>»7r#rur." 

The-' 1 i ruin- ami iiii-iieiueaie*ur** a^aiii^t private »uhjeet« are prinri|»alty «f 
three kii.ii- : a^amM tin ir /■»/*.;.*. their A.i' '' iti?—**. ami their j»r»i»rty 

Of . rune- uijurioii** to the j~r* >n* of pn\ale -uhp-t !•». the nio«t pnm i|«al arxi 
ini|Nirtaiil J- (he ofleiiee ••! takiiii; away that life whit h I* the immeiiiate |*ilt of 
the f^reat t 'r»ator. ami of w in« h. therefore, im man ran he eiililleii ti»«ie|*nt« 
hiniM It or aiioth«r hut in collie mahiH-r either e.xprv—ly rommanfle*! in »f fi> 

detitly •!• ■■lin ihle ti'-m th law- \\hi>h thet'reator ha- ^ivrii u» ; th«*<li\to« 

lawn, I iih an, of « it In r nature or n \ •lati«»ii The -uhj«-et. therefore. «»t the J re- 
Kent i haptt r. will he the oil, in «■ i«t Aw/.». i./# , i»r i|e-t r*i\ iii^ the life nf* man. m it* 
m* vera I -tair* •* "I ;:■•.■!, ari-in^ lr«<iu the partu ular ein -iininlaiievii of mttipitMO 
or airtfra\atioii w hn-h atteml it. 

Now. hoii:i< i,|i-, nr the k.ilini; of an\ human ereatitre. i* of thrw kind*: nufi. 
• 1*»41 / :,|/ '- •''• 'J"'''**', ami /'/w. t 'Mi < '1 he fu-t ha- im nhare of jruilt at all. th# 

' ' -noi.d \rrv little; hut the "thin! i*> the hi-he-t entne a£ain»t the lav* 
of nature that man i- • apahle of * ••iiiiuittin^. 

I. .Iu-t!tiahii- l.ofn;. :.!«• \m i if th\> p. kiit>l-. 

1. Sin h a- i-i>wiu^ t" -.line iiiiavonlahle a<v«.Mify. without any will, intenlioe. 

i ml. . k. r | •. • /* ±* Orrm c. It 

ftliimM tfi!in!i .« 1 ; < r • < 1 Thi* !»••• ■•■*■! i\ of »nv ijwaiili. ati<>n for killinn amaa# *« dbo> 
lu-hr<h mi.1 if i- t n.t. (•••! thai r\rr\ • «*rt ifi* .tt««l |«t»<>ii iiiav kill f%m+. Mit*j«*rt lo ta>e U« 
of tp--|si<« »t. i Hit- Mill- ui game h* li»t-u«U |>«-i>oii> ami under certain i 
Wfalued. - >lt» AKT. 
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or desire, and without any inadvertence or negligence, in the party killing, and 
therefore without any shadow of blame. As, for instance, by virtue of such an 
office as obliges one, in the execution of public justice, to put a malefacto r to 
death who had forfeited hi s l ife by the laws and verdict of his country! This 
is an act of necessity, and even of civil duty, and therefore not only justifiable, 
but commendable, where the law requires it. But the law must require it, other- 
wise it is not justifiable: therefore, wantonly to kill the greatest of malefactors, 
a IV'lon or a traitor, attainted or outlawed, deliberately, uncompelled and extra- 
judicially, is murder.(c) For, as Bracton(rf) very justly observes, "istud homi- 
ci'Itum, at Jit ex livore, vel delectatione effundendi humanum sanguinem, licet justi 
ocadatur iste, tamen occisor peccat mortaliter, propter intentionem corruptam." And, 
further, if judgment of death be given by a judge not authorized by lawful com- 
mission, and execution is done accordingly, the judge is guilty of murder.(tf) 
And upon this account Sir Matthew Hale himself, though he accepted the place 
of a judge of the common pleas under Cromwell's government, (since it is 
necessary to decide the disputes of civil property in the worst of times,) yet 
declined to sit on the crown side at the assizes and try prisoners, having very 
strong objections to the legality of the usurper's commission^/) a distinction 
perhaps rather too refined, since the punishment of crimes is at least as neces- 
sary to society as maintaining the boundaries of property. Also, such judgment, 
when legal, must be executed by the proper officer or his appointed deputy; for 
no one else is required by law to do it, which requisition it is that justifies the 
homicide. If another *person doth it of his own head, it is held to be r*i7f) 
murder,(<7) even though it be the judge himself.(A) It must, further, be L v 
executed servato juris ordine ; it must pursue the sentence of the court. If an 
officer beheads one who is adjudged to oe hanged, or vice versa, it is murder,(t) 
for he is merely ministerial, and therefore only justified when he acts under the 
authority and compulsion of the law; but if a sheriff changes one kind of death 
for another, he then acts by his own authority, which extends not to the com* 
mission of homicide, and, besides, this license might occasion a very gross abate 
of his power. The king, indeed, may remit part of a sentence, as in the case 
of treason, all but the beheading; but this is no change, no introduction of a 
new punishment : and in the case of felony, where the judgment is to be hanged, 
the king (it hath been said) cannot legally order even a peer to be beheaded.(ft) 
But this doctrine will be more fully considered in a subsequent chapter. 

Again : in some cases homicide is justifiable rather by the permission than by 
the absolute command of the law, either for the advancement of public justice, 
which without such indemnification would never be carried on with proper 
vigour ; or, in such instances where it is committed for the prevention of some 
atrocious crime which cannot otherwise be avoided. . 

2. Homicides committed for the advancement of public justice are : — 1. Whe>fc- 

an officer, in the execution of his office, either in a civil or criminal case, kills a 
person that assaults and resists him.(7) 2. If an officer, or any private person, 
attempts to take a man charged with felony, and is resisted, and in the endea- 
vour to take him kills him.(m) This is similar to the old Gothic constitutions, 
which (Stiernhook informs us)(n) "furem, si aliter cam non posset, occidere 
*permittunt." 3. In case of a riot, or rebellious assembly, the officers r*ion 
endeavouring to disperse the mob are justifiable in killing them, both at *■ 
common law,(o) and by the riot act 1 Geo. I. c. 5. 4. Where the prisoners in a 
gaol, or going to a gaol, assault the gaoler or officer, and he iu his defence kills 
any of them, it is justifiable for the sake of preventing an escape.(^) 6. If 
trespassers in forests, parks, chases, or warrens will not surrender themselves 
to the keepers, they may be slain, by virtue of the statute 21 Edw. I. st. 2 9 d$ 

t 

(•', 1 Hal. 1\ C. 497. (•) 3 Tiwt M, 212. 

(*) Fol. 1J0. (i. 1 Hal. P. C. 404. 1 Hawk. P. C. 71. 



(•) 1 Hawk. P. C. 70. 1 HaL P. C. 497. {•)! Hal. P. C. 44*4. 

"—-■■■•- (n ~ " " " 

(») Dalt Juat. c 150. fo 1 Hat P. C. 496. 



(/) Bunift, in hit Life. (■> /> iurt Qath. I. 8, c 6. 



(*) 1 Hal. P. C. 6<»1. 1 Hawk. P. C. 70. (•) 1 Hid. P. G 406. 1 Hawk. P. C 161. 

<*) Dalt Juat. c 150. 

(<) Finch, L. 31. 3 Inst 52. 1 HaL P. a ML 
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toitl't'l>f"n>,uH tfl y. i.i ,,, :ii|.) ;; A. 4 W ami M v !«■ ' Kill hi nil the**' ra«f« llirw 
111 II ft Im- :ili ;i|'|>.ili !i( it--- -•-— — ■ " %. "h I In- « «lTt« ■--■■— — i - i- - \i/.fhat tin- party n-li.l 
lint In- .UTi'-ti «i «H ij'i''' !••- i«i< 1 (In- ri«»t i'iil|l*| lift Im* -UpjiT. -•*•!. tin- |.fi-». l.rM 
riiill'l ■■- •! Im* ui |i! in ii -l'l. tin- lii-iT ••t.-.tl ••!■«• !■•• ti I n-'t I -*a I i-«m .!("•. Him -•»•* *»u- ti 
liolllli lt|r Win- • ■ ■liillii 1 1 •■•! . of |n-r\% i*m*. Without -in h .i[~oli)t<- Ini r-»lf \ . It i« l.-'t 

jtl-*titl.|t ii II I In- i li;ilii|i]i»li- Hi a t ri-.ll h\ h.itlM" kllli-l i-U hi*r ■ »! thin. t!r 

other. -»u« Ii hoiim :■!«• wa-* juM ili.ihh'. ami Ha* i fit |»n i'-I to I hi- ju-l ju*l^iiii*iit ••!" 
(■im|. wilt* u.i- ili« n-i>\ |-r« -iiiin'1 tn h:i\i' « !•-« -i« !•-•! m l:i\ •■•ir •>! tin- truth •/ ' 

III tin- iii-M fii.ii ••. -in It Ihhiik nli* :i- l«* rniiitiii1t--«l |nr I hr /«r. r#nf#..ji n| inr 
forrihh- ;in>| at i-ih-iiiii-« • • .»ir j- *u*-l itiuhli* l»v I kit- law i»l nature . r ami »l— • 'v 
the law nl I 'litirl-iii-l. a* it -t«""l **<» r.irl\ a- tin- imirui Itrartoii > • ami a* it •• 
hiiiri' iii i-ian-'l in -I .it nit- L' I !!• n \ 1 1 1 i- ."» ' It ar-\ |N-r->-*ii attempt* a n#l U rv 
or in 1 1 r* I- - r ••! atmtln-r. or atiempt-* !<■ hreak m| N *h h I»-.u-i\ m tfa r t » ;>.f f •■ . 
i wlm Ii i \tt-ml* al-o tn an x»t tt-iiipt to I -urn it. ■ t ami »hall !••• killi-l in •«. ha", 
tempt, tin- -lay it -luill !•«• :ii-«|int tt-tf aid ili*rharL'« «l Tin- n-ai h» ■» ?-■■! !■• at y 
t-riiii< a una) < ■•in|ianii'i| \sitli |m|( ••. a<« pn kin^ ••! |hn k*-l*». or in tl.r hn-akit-.; ••|- m 
ol any li«»ii-i' im f/i»- '/.ii/OiHf. iirili--*-* it ran •«'-* Willi it the atl«mpl ••! niUn 
alno. Si i tlir Ji-wi-h law, w hi* h puni»lit-«l im thell with ih-ath. inaki-** h--li»n :■:- 
only juMiliiihh- in •■«*!• i*t iiffuriftt kmii-«a > -l*ri':ik hil£ - il a thn-1 l*«* t«or 1 
•1*11 hrrahitij; iiji. ami he l-«- ■• -mittm that 'In* <hi*. no I>1<hh| r»hall l«r •*.-•! 
J lor Ii i hi ; hut il tin- — ii ii hi- n-i-n U|»on him. there -hall hli-ml U- ■•*■••! !• r 
him; I'm- In- -hoiiM have ma<|i' lull n-titut mn -j At Ailnii«. it any tin It «a« 
«-oiiimi(t«-il h\ ni^ht. it wa- lawtul tn kill tin- f-i imiiial il laki-n in the ta< t r 
ami hv tin- id'iiian law o| tin* twi-lvi* tahh- a tlm-t mi^ht U» •lam h\ i.-^i I 
with i 1 1 1 1 * 1 1 1 1 1 1 \ ; nr i'\i'ii h\ «lav. tt In* ariii«-i| him-M-lt with ati\ ilaii^i-nni* ».»- 
|Miii:-.i f wlin h aiiMiuiit-* t«> in-arl\ tin- -atm- a«* >-* |H>riuitti-il hy «»ur u«u « ««nt»it- 
tution-*. 

Tin* Kuiuaii law a Nil j ii -t ifii--* h<imii-iilr w hell rmuinittt-f| in i|i-N-im f of th*p 
chmntity rither *»t' nm* \ •.< Ii nr n-latpiii- ; y - ami •••• ali». a- < «inlihtr l«* St-hirn .- 
«(«nmI tin- law in tin* Ji-wi-h r«|»ul.|ir The Kn^ii-*h law hkrwiM* jii»tili»-« a 
Woiiinn killing I'm- wh.i attiiu|i|-< to raxi-h hi-r : •» . ainl »-• t-»- the l,u-*haf.-i i r 
fiithi-r may jn-t if \ killihi; a man wlm atti-mpt-< u m|-e (i|« h hi*» w if»- <-r liau^'L- 
ter; hut nut il In- taki- thifii in a<lult«TV hy cinim-iit. !<-r the mir i« |i»r« ■■* ■ <• 
and li'lmiiiiii**. hut imi the other '■ i Ami I maki- im iloiiht hut tin- l**n iMt 
attempTim: a • riiui- nl" a >till iimre »h'ti«-tal-li- uaturt- ma\ !••• ii|iially n-*i«ti-«t 
hy tin* ih-ath of th« a iiiinatural a^-^n-— »or For tin* otn- iiuitorm |»rm< ij»lf tha; 
rutin thi'oiii:h our oun ami all otln-r law<« -iiin* to U- tin*. — that uhrrr a t-niur. 
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in itself capital, is endeavoured to be committed by force, it is lawful to repel 
that force by the death of the party attempting. But we must not carry this 
doctrine to the same visionary length that Mr. Locke does, who holds(c) "that 
all manner of force without right upon a man's person puts him in a state of 
war with the aggressor; and, of consequence, that, being in such state of war, 
he may lawfully kill him that puts him under this unnatural restraint." How- 
ever just this conclusion may be in a state of uncivilized nature, yet the law of 
England, like that of every other * well-regulated community, is too r*ig9 
tender of the public peace, too careful of the lives of the subjects, to L 
adopt so contentious a system ; nor will suffer with impunity any crime to be 
prevented by death, unless the same, if committed, would also be punished by 
death. 

In these instances of justifiable homicide, it may be observed that the slayer 
is in no kind of fault whatsoever, not even in the minutest degree; and is 
therefore to be totally acquitted and discharged, with commendation rather 
than blame. But that is not quite the case in excusable homicide, the very 
name whereof imports some fault, some error or omission; so trivial, how- 
ever, that the law excuses it from the guilt of felony, though in strictness it 
judges it deserving of some little degree of punishment. 

II. Excusable homicide is of two sorts; either per infortunium, by misadven- 
ture; or se defendendo, upon a principle of self-preservation. We will first see 
wherein these two species of homicide are distinct, and then wherein they agree. 

1. Homicide per infortunium or misadventure is where a man, doing a lawful 
act without any intention of hurt, unfortunately kills another: as where a man 
is at work with a hatchet, and the head thereof flies off and kills a stander-by; 
or where a person qualified to keep a gun is shooting at a mark and undesign- 
edly kills a man:(rf) for the act is lawful, and the effect is merely accidental.* 
So where a parent is moderately correcting his child, a master his apprentice or 
scholar, or an officer punishing a criminal, and happens to occasion his death, 
it is only misadventure; for the act of correction is lawful; but if he exceeds 
the bounds of moderation, either in the manner, the instrument, or the quantity 
of punishment, and death ensues, it is manslaughter at least, and in some cases 
(according to the circumstances) murder ;0) for the act of immoderate correc- 
tion is unlawful. *Thus, by an edict of the emperor Constantine,(/) r*ifta 
when the rigour of the Roman law with regard to slaves began to relax *- 
and soften, a master was allowed to chastise his slave with rods and imprison- 
ment, and if death accidentally ensued, he was guilty of no crime; but if he 
struck him with a club or a stone, and thereby occasioned his death, or if in 
any other yet grosser manner, " immoderate suo jure utatur 9 tunc reus homicidii 
sit: 9 

But to proceed : A tilt or tournament, the martial diversion of our ancestors, 
was however an unlawful act: and so are boxing and sword-playing, the succeed- 
ing amusement of their posterity; and therefore if a knight in the former case, 
or a gladiator in the latter, be killed, such killing is felony or manslaughter. 
But if the knight command or permit such diversion, it is said to be only misad- 
venture; for then the act is lawful. (g) In the like manner as, by the laws both 
of Athens and Rome, he who killed another in the pancratium, or public games 
authorized or permitted by the state, was not held to be guilty of homicide.(A) 

(') Km. on Oovt. p. 2, c. 5. (f) C-d. I. 9, 1. 14. 

(*) 1 Hawk. I'. C 73, 74. (#) 1 Hal. P. C. 473. 1 Hawk. P. C 74. 

(•) 1 Uiil. I\ C. 473, 474. (») Plato, dt LL. lib. 7. Ff. », 2, 7. 



5 If a person driving a carriage happen to kill another, if he saw or had timely notice 
of the mischief likely to ensue, and yet wilfully drove on, it will be murder; if he might 
have seen the danger, but did not look before him, it will be manslaughter; but if the 
accident happened in such a manner that no want of due care could be imputed to the 
driver, it will be accidental death and excusable homicide. 1 East, P. C. 263. Where, 
on a false alarm of thieves, the master of the house killed one of the family by mistake, 
who hud concealed himself in a closet, this was holden homicide by misfortune. Cro. 
Car. 5;{8. Where an unqualified person by accident shoots another in sporting, it is no 
greater oflence than in a qualified person. 1 East, P. C. 200, 269. — Chitty. 
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medley in self-defence) from that of manslaughter, in the proper legal sense ot 
the word.(n) But the true criterion between them seems to be this: when both 
parties are actually combating at the time when the mortal stroke is given, the 
slayer is then guilty of manslaughter: but if the slayer has not begun the fight, 
or (having begun) endeavours to decline any further struggle, and afterwards, 
being closely pressed by his antagonist, kills him to avoid his own destruction. 
Mi is is homicide excusable by sol ^defence, (o) For which reason the law requires 
that the person who kills another in his own defence *should have re- r*i85 
treated as far as he conveniently or safely can, to avoid the violence of *• 
the assault, before he turns upon his assailant; and that not factitiously, or in 
order to watch his opportunity, but from a real tenderness of shedding his bro- 
ther's blood. And though it may be cowardice, in time of war between two inde- 
pendent nations, to flee from an enemy, yet between two fellow-subjects the 
aw countenances no such point of honour, because the king and his courts are 
the v indices injuriarum, and will give to the party wronged all the satisfaction 
he deservcs.(/>) In this the civil law also agrees with ours, or perhaps goes 
rather further : "qui cum aliter tueri se non possunt, damni culpam dederint, innoxii 
sunt.'Xq) The party assaulted must therefore flee as far as he conveniently can, 
either by reason of some wall, ditch, or other impediment, or as far as the fierce- 
ness of the assault will permit him,(r) for it may be so tierce as not to allow him 
to yield a step without manifest danger of his life or enormous bodily harm, and 
then in his defence he may kill his assailant instantly. And this is the doctrine 
of universal justice(s) as well as of the municipal law. 4 

And as the mariner of the defence, so is also the time to be considered ; for, if 
the person assaulted does not fall upon the aggressor till the affray is over, or 
when he is running away, this is revenge, and not defence. Neither, under the 
colour of self-defence, will the law permit a man to screen himself from the guilt 
of deliberate murder; for if two persons, A. and B., agree to fight a duel, and A. 
gives the first onset, and B. retreats as far as he safely can and then kills A., this 
is murder, because of the previous malice and concerted design. (t) But if A., 
upon a sudden quarrel, assaults B. first, and upon B.'s returning the assault A. 
really and bona fide flees, and, being driven to the wall, turns again upon B. and 
kills him, this may be se defendendo according to some of our writers,(ii) r*lRg 
♦though others(ir) have thought this opinion too favourable, inasmuch L 
as the necessity to which he is at last reduced originally arose from his own 
fault. Under this excuse of self-defence the principal civil and natural relations 
are comprehended : therefore master and servant, parent and child, husband and 
wife, killing an assailant in the necessary defence of each other respectively, are 
excused ; the act of the relation assisting being construed the same as the act of 
the party himself.(x) 

There is one species of homicide se defendendo where the party slain is equally 
innocent as he who occasions his death; and yet this homicide is also excusable, 
from the great universal principle of self-preservation which prompts every man 
to save his own life preferably to that of another, where one of them must inevi- 
tably perish. As, among others, in that case mentioned by lord Bacon,(y) where 
two persons, being shipwrecked, and getting on the same plank, but finding it 
not able to save them both, one of them thrusts the other from it, whereby he 
is drowned. He who thus preserves his own life at the expense of another 
man's is excusable through unavoidable necessity and the principle of self-de- 
fence, since their both remaining on the same weak plank is a mutual though 
innocent attempt upon and an endangering of each other's life. — 

Let us next take a view of those circumstances wherein these two specie* of 
homicide by misadventure and self-defence agree; and those are in their blame 
and punishment. For the law sets so high a value upon the life of a man that 
it always intends some misbehaviour in the person who takes it away, unlets 

(-) 3 Inst. 56. («» 1 Hal. P. C 479. 

(•. Fo«t. 277. («•) lbiti 42S. 

(*> 1 114. P. <\ 481, 483. (») 1 Hawk. I\ 0. 75. 

if. Ff 9. 2, 4a. (•) 1 Ilnl. P. C 448. 

(') 1 Hal. P. C 4*3. (9) Klein- c &. See aim 1 Hawk. P. C 73. 

(•) Pu£ b. ii. c 5, i 13. 
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I»y tin- i-"iiiiii:iii«I «»r i\pri-— pcrmi—inti of tin* law. In tin* ra*«* of mi*ailrn>- 
tun* it pn -urm* in -^li^rin r. or at h*a*l u want • -!' *tittu'n-iit caution, in hin* wbo 
wa* no iiiiliirtuii:ii<' j»- (•• commit it. win* thiTi-torv i- not alto^i'thcr laultlra* ;» 
•1**1 '^ h> ' Sl * l " 1 '"' ,l, ' , ' , '** ,, . v ^ IihIi rvn*r* ;i mini who 'kill* »n«tt Ji« r «r «J*- 
1 J /.#./#/»/-.. lopl l(a< oh •/ - t-htltlr* it h^ii'-i/iM r«*//*fAi/f.«, ami thcrvhy ill** 
titi^ni-ln- it tf-oiu tin- toriuiT m-<-«***it\ ii!" kiihiii; u thit-f or a malrla« tor For 
tlir Liu iiiii-mU that tin- ipiarrrl or u*-aitlt uro*i* trout *oinr unknown Hr<»tii;.<ir 
homo |»|-ii\.M atioii i-itLrr in uonl i»r ilwl ; un<i *im «\ in «piaml-, l-oth partus 
may hi'.aii'l u«uall\ an*, in *oim- fault, and it -rart-r ran 1** IrinJ who ««• ••n£i- 
nully in tlii- wi-oii^. tin- law uiil not Lolii tin- *ur\ivnr i*ntiri a ly ^mllL-**. Hal 
it int'lrar. in tin- ntliiT <»■"•, that wlii-ri- 1 kill a thirl that hrvok* into tn\ ho«*«\ 
tin* original ili-taiilt < ati io-vir Li* u|hhi my -i«L\ Tin* law. I><**nh-* a ma\ hatt* a 
lurtln-r \u u : to make tin* mini* ot homirnh* inon- ixlioii*. ami to «'auti<>n mm 
Low th* \ \iiitiirr to kill aiioilii-r uj'on tlo-ir oun private juil^im-nt, hy oniaio- 
iii/j that In- who May* In*. m-i^Liioiir. without an fxprrn* warrant ln»m tht 1 law 
»o tn ilo. -Lall in no i-a*r l>« ah-i»lui«-ly tiff Inun mull 

Nor i- tin* law ot Kuglaml -insular in tin* n-Mwrt. Kvni tin* *laui»hlrr of 
t'lirmii- i'ri|iiiivi| a ""It inn purgation aiming tin- Jrw>; which impli«>* that the 
death "I" a man. ln>ui-\«-r it Lap)Mh-. will h-avi* -oiin- Main Ifhiml it Ami the 
Mohai»al law ** appoint«-ii f-«-r(:iin i'ilt«-» ot nlu^f l«»r him "who killnl hi* nn^b- 
huur una wan--; a*, it' a man ijoi-th into llit- vs^nI with hi* m-i^hUiiir t«» m-w 
wimhI, ami hi- haml trt« loth a *lp-ki a with tin* a\r to rut ilown a Irve. ami the 
lira* I »lippi-fh Iroiii tin- ln-l\r anil li^hti-th upon hi** ini k 'hU»ur that ho ilir. h* 
nhall mi* unto ofn> i«t tin**!- iitn-» ami h\r" Hut it -i«m* h<* won m«t lit-hl 
wholly Maim-h*** any inon- than in tin- Kn^li*«h lau. -inn* tin* avenger ••( tm»l 
mij^ht *la\ him U-loiv L«- n-ai Lnl lii*^ a*\ luiu. or it In- attrrwanU *tirrv*l «Hit of 
it till tin- iLath oi th«- Li^li|irn-t. In tin* imjH-nal law. likru Nvr. ra«oal 
hoiuii-iili- »ii« i-\i u»i-i| h\ tin- ih'liiL'iinf ot tin- iiii|ii*ror. Mi;iii*«1 with In* own 
nif(u-maiiual. "* ./ /. /. ■ .r ( /r*- ■/»# yntt* »/•»»; " otlo-rwi?**- tht- ih-aih o| a man, howrrcr 
ciimiiiitti-il. wsh in iMinif <li -inr |iiini-»lixihitv Ammii; tin* < irrrk «.>•/» homic-iiie 
•IksI ''. v ■>»>-> ,, i" f l| »»«" ^i |p * « , \| , iatiil Ly voluntary *h:iiii-hiiifiit l"r a xvmr * • la 
J Sa\oii\ a liiu* i- |iai<l !•• tin* kimln-il ot' tin* "lain; whirh al«i. an»»«n|f 
tin* Wr-ti in tioth-. ua- lit tii liili-rior to that of voluntary homirnh*: / < an«l in 
Fniiin- / no pi r«..-n i- «-v«-r ah-oUi-il. in < a«*i-»» o| thi*« natun-. without a lar*£v*i* 
to tin* |»mt. ah<l tin- iliati:i- ot ii-rtasn ma— •!•«• for tin* «nil ot thi* party killol 

Tlir |" n:ilt\ inllii tnl l-v liiir lau- i- **anl hy >ir K'luanl I'oki* to hav«* lirrti 
Aiitii-iitU h" h -• than •hatii . K ulmh. Lou.vi-r. i- with iva-Mi «L-nuiJ hy Uirr 
ami iih»iv ai-<-iirati a wnhis * It •mi-ihh ralln-r !•• ha\f «'oiim«Iii| ill a lorli-:tur«*. 
noim* *»a\ "I :ill tin- ^.mi.J* ah'l i liatti-1-, otht*r- o| only part ot' tht-m. hy way o|' 
lim* or "•- ; ■'..' I. wlin h ua*» j»i"lt;il'!\ il>-po«iil o|, a- in Kr.im*-. in y-i-»« •.•«!. 
acronlih^ i<i tin- hiimain- -upi-r-tition ot tin- tiim***. tor tht* liofii'tii u| An »*>u! 
who ua- ti.u- -mlihtily m-nt to Lih ai« oimt witli all hi* im|N*rti-«'ti«»ii« on ht* 
ht'ail. Hut that ri-:i*on ha\:n^ l«»n^ «-fa-i-i|. au<l tin* |M>nalty •••|m-« tally it a 
total lorri-itiiri- lT"« niir ni-»r»' -• vi-n than ua- iiiti-mlfil in pro|nirii*iii a* |«-r- 
Hoiial propi-rt\ La- Liii'iin- ni'Ti' i»in-iih-rahli\ tin- ili-iim|iit*iit La* now, ami ho« 

ha a I u- iarl\ a- our r pN uiil nmh. / a panioii ami writ of n**titutK»n ••( 

hi* ijimmI- a* a in. it:- r ••! i-oiir*i* ami ru'ht. only paving for Miin^ out the 
halm . /M \inl. in< I... I, t<i pn-\i-iit thi- i-\|H-ii«.f. in i-a-f- wh«*r«* thi* «l«*ath ha« 
m»iorioii-.\ L:ippi-h< 1 i*\ m-.-.t'lvrntiin* <>r in -i-lt-h-fi-m-i*. thi* jiiii^t*** will u-uaiir 
prrmit it imt iiii-i • I a ^•■in-r.il Vi-r>li< t ot at •pitttal n 

•t a \i-r\ iii:!i n-iii natun* fmm Ihr formrr. 
i-t ai.\ :i^'i -T --x. without ju*talii-at.^b 
r h\ ktiLii^ ••!.•■'* -fif. or atiolhor man. 

• -• . » . *-, <w\ r : « 

• I- '" f . .. IP, |*tv»l. 

• .■•■*•■ 
■ii i ■ *..> i Hoik, r «* Tk r«t?;k 
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♦Self-murder, the pretended heroism, but real cowardice, of the r*ifta 
Stoic philosophers, who destroyed themselves to avoid those ills which *• 
the}' had not the fortitude to oudure, though the attempting it seems to be 
countenanced by the civil law,(o) yet was punished by the Athenian law with 
cutting off the hand which committed the desperate deed.(/>) And also the 
law of England wisely and religiously considers that no man hath a power to 
destroy life but by commission from God, the author of it; and, as the suicide 
is guilty of a double offence : one spiritual, in invading the prerogative of the 
Almighty and rushing into his immediate presence uncalled for; the other tem- 
poral, against the king, who hath an interest in the preservation of ail hie 
subjects; the law has therefore ranked this among the highest crimes, making 
it a peculiar species of felony, a felony committed on one's self. And this 
admits of accessories before the fact, as well as othor felonies; for if one 
persuades another to kill himself, and he does so, the adviser is guilty of mur- 
der.^) A felo de 8e, therefore, is he that deliberately puts an end to his 
own existence, or commits any unlawful malicious act, the consoquence of 
which is his own death : as if, attempting to kill another, he runs upon his 
antagonist's sword; or, shooting at another, the gun bursts and kills himself.(r) i 
The party must be of years of discretion and in his senses, else it is no crime. 
But this excuse ought not to be strained to that length to which our coroner's 
juries are apt to carry it, viz., that the very act of suicide is an evidence of 
insanity; as if every man who acts contrary to reason had no reason at all: 
for the same argument would prove every other criminal now compos, as well as 
the self-murderer. The law very rationally judges that every melancholy or 
hypochondriac fit does not deprive a man of the capacity of discerning right 
from wrong ; which is necessary, as was observed in a former chaptor,(«) to 
♦form a legal excuse. And, therefore, if a real lunatic kills himself in rtion 
a lucid interval, he is a felo de se as much as another nmn.(f) *■ 

But now the question follows, — What punishment can human laws inflict on 
one who has withdrawn himself from their reach? They can only act upon 
what he has left behind him, his reputation and fortune ; on the former by an 
ignominious burial in the highway, with a stake driven through his body ;• on 
the latter by a forfeiture of all his goods and chattels to the king; hoping that 
his care for either his own reputation or the welfare of his family would be 
some motive to restrain him from so desperate and wicked an act. And it is 
observable that this forfeiture has relation to the time of the act done in the 
felon's lifetime, which was the cause of his death. As if husband and wife 
be possessed jointly of a term of years in land, and the husband drowns him- 

(•i '< ,V/ ifui* imptitirnti/i dolnris, nut Urdin vitr, ant mwfa, (f ) Krilw. 136. 

aut fun-rf, ant pud'/rs, nuiri maluii, non animadvcrtaiur in ( r ) 1 Hawk. P. C 68. 1 IU1. P. C 413. 

mm." Ff. 4.». in. rt. (•) 8w page 2*. 

(J») Pott. Antiq. b. i. c. 26. (') 1 Hal. P. C 412. 

" He who kills another upon his desire or command is in the judgment of the law m 
much a murderer as if he had done it merely of his own head; and the person killed is 
not looked upon as a felo de se, inasmuch as his assent was merely void, being against the 
law of God and man. 1 Hawk. P. C. c. 27, s. 6. Keilw. 136. Moor. 754. And see Bex 
vs. Sawyer, 1 Russell, 424. Rex vs. Evans, id. 420. — Chittv. 

9 But now, by 4 Geo. IV. c. 52, s. 1, it shall not be lawful for any coroner, or other 
othVer having authority to hold inquests, to issue any warrant or other process directing 
the interment of the remains of persons against whom a finding of felo de se shall -be had 
in any public highway; but such coroner or other otlicer shall give directions for the 
private interment of the remains of such person felo de se, without any stake being 
driven through the body of such person, in the churchyard or other burial-ground of 
tiie parish or place in which the remains of such |>er*on might by the laws or customs 
of Kngland be interred if the verdict of felo de se had not been found against such 
person. >uch interment to be made within twenty-four hours from the finding of the 
inquisition, and to take place between the hours of nine and twelve at night. Proviso, 
(s. 2, j not to authorize the performing of any of the rites of Christian burial on the inter- 
ment of the remains of any such person, nor to alter the laws or usages relating to the 
burial of such person, except so far as relates to the interment of such remains in i 
yard or burial-ground at such time and in such manner. — Ciutty. 
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ht'lf*. tl..- l:u: 1 -hall l«* I'lirl'-iii-l In tin- kin^. m<i fh- witV •hull I.-..I hn\.- u lr 

klirvi\ii!-«li-|i K«-r l»\ tin- :ii-f ••! i.l-riiij; I -flf luf-i tin* w.iti-r In- I'Ttt !• tli«« 

term ; wIih ii l'^«- ji fiili' fn tin' km^ |-n«ir !«• f !■■- u if«- • tilli* l«\ •iinn»r-:..|' 1 
wliK-li i "i:ii| !!••! ;!•-• nil- rill (Tn' m-t. int «.f hi-r li>i«l« n.-l » •l*-ai h u Aii-1 t!.->i^*j 

it liiii^t i u I.. >i that tie- li'Mi*r ••! tin* law h.-P m l-.rli-r- :i lift !•- ii|h.;i -.\. r:'\ . 

Xvt it )- «tiiiif iiiM \ nit i< Hi that tin' JmiWi r ■'! II: i f :. , :<»n t- l«-?t ifi 1 !•• I-Pa-*. •■! 
till* ••»\ rl • _'li. ttii«i il |»- «li f l.t-. :i- «.|| in I •■! IhT ••• • a-i-'li*. I* Pllllll h>l l*\ l!n- n::. 
Ol" III* '«l?i« •■ T-» i-\i • 'Iff |ll-|,'li|i-|lf III HUP \ |J 

Tl fiii-r -}■•■ ;•■- •■» ■- i-i in i ii. it it < • t !•' i« tii.i* "I kiitirij riiK'tl.ir m.ifk It.; 

ill I hi- : l.i !•■ :tiv ;i: — i i|i- .!-■■•■ - • ■! _'i|ill w Ii » h -I \ i-l. tl lh in • iliNi r.,.r-.«. ■-.■.■ r 

mii'l f<"/ -'' ' . flu- > I - tl • ■!■•■!. • ■•■ 1 1 rut-in uii.ili in:i\ l<i- j..iril\ « • «. :•■•■!• -1 1 1 • -Tt . wv.it 
lill«i hi-i ii :i • ii|i'iiT;ill\ iiiii.M>iin-l in I !.•• jm-i • •l.i.;/ ;irl » Ii - . ami |-i in ij..,,.s . . •.. 
Hint** in ill ■ licit lu:iti-l:iT, ::!■:• r. w In u \ ••li«iitai v . :!•■:*.• tr**m tin •u-l-1- u l.i at 
<i|'tli« a |ia--n»n-. tmipli'i' (mm lli«- w n k» .ln»»- ••! tin- | M .irt 

tj (| i i "I Miiii-i.iiivrhfi-r i- tli* !■• !■ •!■■■ tl.n- «!• Mn • ! ' tl.i- ui.law l>.l k. ..i .; -J* 

* si ii* ■! In r w it liiiiit main i«. • -it lit-r • ■ \ | ' r • ■ - - ■ »!- :ii.|iin «l . »IimIi iii.i\ !■■ *.t;.«r 
Voliiiil:in!\ . ii|«'ii :i -mhiiii In-at . nr in\ ••luiilai il\ . I -n f in tin- « ••iiiH..»-i«-i» .1 •..r..* 
unlaw lul a«l Tin -i- wnv ■ allfl. in tin* <■••(!. h- • i>i*-*r : : ui ••!•-. •■', i-.-..' i i «J. 
«/<f riff ; «;''■'" ■'"' •■■'•■'. «•"■'■' »''■//•• ■*».»■'• i ■.iiiM-ifiin'-ji". »» »/ in ••i^.if pfi* .. m , «f ; in «' j- 
nihitur ■ ■ /■' -r. . f -ii.j-. ••*- " »#■ ■ A n-| In-n* •■ it •••ilnw- tl.at in iii:iii«l:iu^h!> r tt<« r* 
ran U< in* aiii---.rn- I »«■ I* •!■■- 1 1n- t.n t. 1'iian-i- if nm-i In- • |<>im w;th>n.t |»p im-«i,. 
tation 

A- !•• thf tir-t.Mr i'i'/ifrif<ff v l-raiii h ' tt, hj-«ii a -u«l«h ti «jMarr»I. t « •» J* r— -r.« 

tight. Hli'i t>| thi-rii kill- fl tin r. tl.i- i- in.ir>- a-i^hti-r. .ili'l -• :! I- it t: ••% . 

U|mi|i -ih-Ii an in-i a-i"ii. ^ii nut aii'l lijht in a ln-i-1 !-«r t lr.- i» »■!.•■ • ••iitiiiii* ■) a- I 
Of' |iiip—1"Ii. f ami 1 1n- law pax - thai n/anl t>* Ii iinan trailf\ a- n-»t I • • | -«a t A 
KlAiitV ami a «!»■ hhi-r:ili- :i« t 1 1 1 •• • 1 1 tin- -aim- !■■■•? i n _' w 1 7 f i n janl !<• ^mit **•■ a — . 
if II inaii l« -ii.ifi\ )ipi\i>ki''l. a- l«\ j-'illin^ h:- i ■ .-•-. «ir ••! ii^-r ;; rv.it ih>1 ^ti!\. 
mi«l if a i in* •lint* 1\ kiii- tin- aL'^P-*' ■'". tlfii-h tl.i- :- tint i-m u-al-.t- ». i* •■ .-. ?. m : . 
HllMV thiTi- i- ii- • al-"lul«- iii-i ■-— it \ |iir •i" , inr it in |ir«-i-nf liim«*-!t. \i-t i ■• :l»« f 
in it iiuipIi r. I »r tinn- i- (!«• yr»-\ i*hi- main*-. I'll it i- ii:afi-Lnijli'i r «, !l it u 
thi^ Ulfl :n i\t-r\ nthir • a-i- •■! Immhk ph- ujm.h pr* *\ ■■■ a! mn. it th*r*- U* ^ -utfc- 
«'ii»llt < ■ ■■ •; 1 1 1 _: tiiiii* l"|- ]>a--h*ii tn -nl'-fli- .iinl p-a-nii t«« ihti-r|«— •■. al«>i \\,» J • '— "• 
ho jipi\"k< ■« alii rwai-l- kill- tin «■?! ■ r. tlii- I- •!■ lili rut.- p \« i. fc '*- al>*i i.«-| J • aI 
ot "li|i •••■!. .iii-l a- • ■■! I:ii:;i\ aiu Kiiit- »■» run p|i r J **■•. :t a hian !.ik»- ai. ■■!?.« r n 
th«« a« : •■! :i-iui!.i\ w:»h li.-Wil*- aid kill- Imih •:.!•• f l\ ii]- >ii t hi- -|-.t. •»••■: ^\ 
thi"*wa- ai. ■■«••! l-\ tin- l.iw-«i| ^•■l>>r i< t a- 1 !«• -.» -#■ l<\ tin- K'«maii i .-. i. .i«. 
<il' tin* .i'l i.ii-r* r wa- {••uti : *:>•■ hn-i>.i!nl • *>\\u i.- •!!-■■. '■ aifl »!««• aiii'ii^ *.:.• 
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Chap. 14.] PUBLIC WRONGS. 101 

nntient Goth8,(c) yet in England it is not absolutely ranked in the class of justi- 
fiable homicide, as in case of a forcible rape, *but it is manslaughter.^) r*igo 
It is, however, the lowest degree of it; and therefore in such a case the *- 
court directed the burning in the hand to be gently inflicted, because there could 
not be a greater provocation. (e) Manslaughter, therefore, on a sudden provoca- 
tion, di tiers from excusable homicide se defendendo in this, — that in one case there 
is an apparent necessity for self-preservation to kill the aggressor, in the other 
no necessity at all, being only a sudden act of revenge. 

The second branch, or involuntary manslaughter, differs also from homicide 
excusable by misadventuro in this, — that misadventure always happens in conse- 
quence of a lawful act, but this species of manslaughter in consequence of an 
unlawful one. As, if two persons play at sword and buckler, unless by the king's 
command, and one of them kills tne other, this is manslaughter, because the ori- 
ginal act was unlawful, but it is not murder, for the one had no intent to do the 
other any personal misehief.(f) So, where a person does an act lawful in itself, 
but in an unlawful manner, and without duo caution and circumspection, as 
when a workman flings down a stone or piece of timber into the street and kills 
a man, this may be either misadventure, manslaughter, or murder, according to 
the circumstances under which the original act was done: if it were in a country 
village where few passengers are, and he calls out to all people to have a care, 
it is misadventure only; but if it were in London, or other populous town, where 
people are continually passing, it is manslaughter, though he gives loud warn- 
ing,^) and niurder if he knows of their passing and gives no warning at all, for 
then it is malice against all mankind.(A) And in general, when an involuntary 
killing happens in consequence of an unlawful act, it will be cither murder op 
manslaughter,^) according to the nature of the act which occasioned it. If it 
be in prosecution of a felonious *intent, or in its consequences naturally r*ino 
tended to bloodshed, it will be murder; but if no more was intended than *- 
a mere civil trespass, it will only amount to manslaughter.^*) 

Next, as to the punishment of this degree of homicide : the crime of man- 
slaughter amounts to felony, but within the benefit of clergy; and the offender 
shall be burned in the hand and forfeit all his goods and chattels." 

But there is one species of manslaughter which is punished as murder, the 
benefit of clergy being taken away from it bv statute, namely, the offence of 
mortally stabbing another, though done upon sudden provocation. For, by statute 
1 Jac. I. c. 8, when one thrusts or stabs another not then having a weapon drawn, 
or who hath not then first stricken the party stabbing, so that he dies thereof 
within six months after, the offender shall not have the benefit of clergy, though 
he did it not of malice aforethought. This statute was made on account of the 
frequent quarrels and stabbings with short daggers between the Scotch and the 
English at the accession of James the First,(A*) and being, therefore, of a tempo- 
rary nature, ought to have expired with the mischief which it meant to remedy. 
For, in point of solid and substantial justice, it cannot be said that the mode of 
killing, whether by stabbing, strangling, or shooting, can either extenuate or 
enhance the guilt, unless where, as in the case of poisoning, it carries with it an 
internal evidence of cool and deliberate malice. But the benignity of the law 
hath construed the statute so favourably in behalf of the subject, and so strictly 
when against him, that the offence of stabbing now stands almost upon the same 

O StUrnh. (i* jure Goth. I. 3, c. 2. i« occasioned. For, by statute 10 Geo, II. c. 31, If any 

(*) 1 Ihil. i\ C. 4S«i. waterman between Uraveaend and Windsor recrirea into his 

(«> Sir T Raytu. 212. boat or targe a ftreater numlier of persons than the act 

i/iU ln-*t. 40. allows, and any pasaenger shall then be drowned, tact 

(i i K>*. 40. waterman is guilty (not of manslaughter, bat) of felony* 

(*> :; I iittt. f>7. and uhill be transported as a felon. 

(•) Our -utufMaw has severely animadTerted on one (') Poster, 258. 1 Hawk. P. C 84. 

spevies of criminal negligence whereby the death of a man (*> Lord Kaym. 140. 

11 By (Jeo. IV. c. .'U, s. 9, (repealing all former enactments on this subject,) every 
person convicted of manslaughter shall be liable, at the discretion of the court, to be 
transported for life, or for any term not less than seven years, or to be imprisoned, with 
or without hard labour, fur any term not exceeding four years, or to pay such fine m 
the court shall award. — Chitty. 
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Jimtin^ :i- if i|i<l ;if tin* t'liiulnuli law /. Tliil*. ■ ll«»t f'» rr|n*at llir rant \* U»r+ 
Hiri.f i'iii« «l "I -lal-i'.h^ an ii'lii.t.-n--, \t . w hii h urr l«:ml\ limn-iau^M* r. a* at 
ft »!ii III' >i i law. lit tin i • •ii-trm li"h nl lhi« ■«( :if iiti' it hath Itrrii <l<*ilhtt-l wlit!li«r. 
if tin- »h • i a-i 'I li;i'l -(nil k at ail l« .tin* tin- innrta. M"W i»i\ ni. fin* •!•*■• t,<.t l-itr 
it mil <it tin- -talntr, ilinii^ii in tin* |irt a «-«iliiii: «|n:irn I tin* »I;iI»Imt lm«l ;i\iti iff.* 
•I'll 1 il> " t '''" u • :|11 '' '" *' ' U| - , " '"' ,M '' hrll-T fi|ii(ii>iii that tin* l* in t m '.I. t. 
' tin- -tatiiti- "• \.-" it ii.itli Im'i-ii n-««l\»<i that tin* kiiin..; a ?i..ifi f x 
tlii'nu in., .i liaiuiiii r •'!- ■•tl.iT l-iiiiit Wia|M>n i- it* -I w itluii tin- «latut«*. :* i ■ • I w Lt \: • t 
ii **ftol with a |ii*tn| In* -•• in- iff. it ii ili'iil'tfj /i lint it tin- |*art\ -.an. I.-i-i » 
( ii*i-* 1 in hi- hami. ••!' ha i llnnwn » |niI it Imi| 1 1«- i»r «i»»i har^nl n |u-l«-l at t:.« 
|iart\ -tahhihi;. thi- i- a -uflu ii-nt having a u i:i|miu ilraw n mi In- ■:•!•■ witi.:n 
tin- uuiiN nt tin- -tatuti- .i '■ 

1! Wi-ai'i in'\t tii i iiii^iili-r tin- • ruin' n| <lt hlt-ruti- ainl w titiil rnvrt.r . a i r i:i«* 
Hi wlm h hiiiuaii n;il mi -l;irtv ainl w hit h i-. I U-hr\i\ |»utn*h*-«i ann«*-t ui.i>«r- 
hallv tliMiii^hinil tin- wi»r|i| w ith iliath. 'I h«- w«.r«i- «»t tin- M<»jina. law ■••*rr 
ttinl iiIhi\i* tin- tfi-in i.il |n-i-c-«-|it tn Ni'.ili. /'that •• w Im-Mi -hi-«M« a th mail » I i --1. 
Ki\ man -hull hi- I-I'mm| U- -in i| an- \*t\ «-iii|ihat:i ai in pmliihitiii^ II. t |-ar«.'-o 
ul" luiinJi ivr- ■ 7 i •■ Miipi'Vir. \ i- -hall takr n«» -ali-tai tmn |.ir tin- hit- •■! a tour- 

• i »i«-. r i :: 



■ > »i .■■« . • ■ 

-I.I' I ll.ak »' 

- *. ii ti r i • : - 



• \ !!!.»■ ltd *.!. 



11 Tli.- 1. 1 i. I. * \ !■■-■• ■!.. i w.sii ill- I Ill . "•* , ,.i-ll.;i.i,U.-i;! -At Af.l 

III.- I «.... IV . 'hi. i. 1 ,i.i, j ».. :!,. .. ii..- .ul ... t. > r. ; . .1.-1. I \ ■• «;... I V ■ I ■ i 
ntft II <•! wliith it i- tii-i. :■■! ih.it .! .in\ |-i-i-ii ni'! «?'i!!\ m-l n..ti.< .••>.-!; ■: ».. •>! 
ffiiiiii-l«-i ••! .if !• iii |- » l" i' • ii. ii.-'< r :•• n.\ i ■ r -•■!!. ■•! -Ii ill « ii- fit I « t ik. -ri It .. i •. j - -*- m. 

nnv pu-i.ii ■•: i.|i,.-r •!• -f:«i- !. ■■■ t j. ••: - !•.• i • nil !.•-•« :>i i-. »n<l in.ih< i"ii-l\ «*p< i..f<l t«> 

clrnMii nil — .u. ■. ..r «ii.iii_'i> .i \ |ii-ii .1 oh.i.i i.i.i.iu 'i..i\ .iii<i main :<m-it ■l.>«>t «i tat 

I «•■!«. ii i -I: iii. i \ •n.i««.ii.- .i ti !•■»*• i. ..i .ii .<ii\ ••'iiti ru. Hiiii r. .iM» n.jt !•• •!!•>• }.«r«*«* aai 
: in • i ..I ■- ..«• •- • 1 .uiii- .if .iii\ 1'if-ii «■! «ii.i!l iiiii.n* i.u!\ .iit>i in.ilf .••u-i\ •!.»•■ • :«c •« 
Wi<iuii( mi |>i on. mi'ii :i.!- ii» in .ii. \ <<t tin «.»-■ .!*■ '•-.! '1. (•• ii.nr>it r *i»- f. i-r«-t. 
r\ri\ -inn • -ft- ii'ifi .ii '1 • •. • n | - ? -- it i "iin-i lliiii*. :i;>i.tij «t .tl«tt.i.j ••!■ !. < R* ii J' r 
hluiii l«- i!iiil'\ of (•■!■. n\. ui'l U-.nj !•■ .in :«■••-! tli«-r. "V -Kill -tit!, r ■i>-silt a* a f>-? r. 
Afi*l. i-i -•■• I I J. it i- *-n •»■!■ '1 tli t( tt .m\ ]- r-i.ii mil infulli aii<| tn tin :«»n«li *h j!' »K-» I at 
inn |>* i- n ..i -i. -ni. »\ .j| urn..' .i tri k -i!fr ««r in .mi >iilnr m.nni«r. .in.-iu|t t.. •{.— t.mrt* 

Hill l« ll'l ••! i'i'l«'l .11 lil-. it .ill! | ■•■! -• -l». i.r -h.lll lllll.lW !t||!\ ,|||<1 f||.il;i MUM! •!«> • US. '^ 

tioi.ii'l in-. i • i - ■ -ii . «.'.i i.i- lit in .mi «■! iii.- i !»■■» ,i!i'r«--.i.< I. (•• m.iini. ih-tiaT'ir* . • r •!.»• 

al !•■ -ii i. ; • : • i> ••: '• i ■■■ ■ *li. r :•?.•!« n- l«»lsli I. .riu !«■ -t»- it |-« f •■•n. ft n ,iu .r.:> ct 

I r >i ; . . • ii : r .. i m ! i! .i| | : • i.. n-.. n • r .|*-l i n> r ••! f )•■• | if!i «•• ■•!!■ I, I n; ■ ( 

Hill « ' ' i • ••it.; . • •-- '■ ■• .in i.tli i.. . !■ i ii |,:> !. I..- ■ r •!.. i iin\ i* -f-' !.%• .» I- I.. fc ^ 
!•! ! \\ • ' I ■ «j | ?■ !:■ it ■ i • I •■• «h t i ii« ■!. «i ■ » \ -«i- h ■■?!- t-.-l* r .iii* I i ^ • r\ |- r*i-r: ••?:•■.—•" 
I mi.' i -i ii • ••• ,).. ii:i .. - .. j, ..■». n.i.r. -ii til I- fc «ii In .-t |. ).ii\ anl I-mii," !■• ni *-■!*•! 
Kin-!'- 1 >ii -ii-" -i> >':i »- i •- . -it |-» - -x l- !•-- 1 liiit .ii « »••• .1 "i.-ili «|>!«*trt.fi \.-f \r.*i 
i»t .mi | ■ ■- li null- '« •! " •: .■!.!■■: tin- ••!!• in •-• .lUin -|--i .fn-«i tli.i! -ii. Ii <•• t« ••! •;.•••*.»£. 
i if "I »' '• : ii ' ii.' (o •!.-. ii .: »-•- 1.....J. -I .ii in-, i.r <■' -l.il.i :n,;. • ntl.ii^. i«t w«^*lk«liHjC. *• *!■<— 
mihI. m ■ ■■ • • iitiu i *• i Mil h i -ii ii i n> 'iin-f.iii- • - 'I. .it ii •ii-.ith i.a'i t-n«iifi .)«• n "• :.. :-*• 
kiii..- .* .-J M •■ .ii i m i.i\> tfi.iii'»-i r - ■ t I . . >i.!i i ii.iifh r in • 1. 1\ ••!• I. «m- : k .* 

|» l-x-li • li •!.•'• .1 -|..,;i i • i. ., i;M. >| ••■ t. I'Jii I i.< !•• .11.- Inm ||..\ri(ii- :fi th . ». • ' 

Ji.il 1: in.> 1 = 1 li: -I I !.« | i"\ -...|.« ;n .. . ! .<n 1 I r. -I •■■ , :n i » *• ■ ■ i» ; n_ J .- «••• ; ar. I f •• - 
■i..;. ni - «ii. iii t!.. .n'T-i'i- •...!» .ii i-.:li -. . ti.<n« 1 1 iii*I VI. .tf tli*- *»i»M % * *.*' *f**r 

thf ii--: I- ' ' .il -I I :•• ii ,, i. i» .in 1 1 ii | T-iii'li.. lit mini li Ii.lI Inn*; U n I ili*.^ 

rutuin !■.■!■. .ii i. ■ m.- i. :- uiii. i ti.*- liiin.i'i ■iifiiii* li ■! ;iis? t.nl— i rn«r»-i* f.»r ih> aaat 

ni ...|:.. -<;> I. . i.. I il '■ :?■, ul.. «• I !••• il i.il .lit!.- '•-! >i:<l ||.-t f.ili -If Hill Within tl.r «*• IW 

nit o|, . ■ i . . • , -■ ,• r . ■ •»' I i.<- !.• « .!• ■ .i!- • | I.i- •■• .tit. t:i|.t« !•• niiir»i«T *n«l air. m|4t 
fci in .'i. ,i- !■•■■» i t i.. '. ■'•!.-■ - If •!•■■ - i. t I,. .'.%•-. ■• iii.tk*- flpwt* i'flt-ti«-»^ •!.•:. r. -? 
ill tl.. • «■■". -a ■ t:.. '. ti ■ fh-i' t - -• I* !i n !•■ • I. ir.'i-l ill thf «ann ilnl: Tn*«Ci'. 

All .'.1 "■ • i * ii i- : * i. - »• i" ■!•• ?i.»i-» -I- - i .1 - -i "!. .!■ i ■;■ i. i lh«- -» .♦# .ii ti f f. "f* 
in "j- i ■• •■ i ■ ■ n ■ . ■. ■ .. » . 1. •:...?;• i.i. i. : • 'i>» l!l r >»a»f.T •.•■«; ir I 

tli. . -I. n . i - •"' •• • . ■■■ .!■■!■ «.-- : w fl :-- »■-- 1 ii »•!■.■ ■ llit- ju-lr»** In M ll.«- ■■- ft- 
Iii I.- I ^^ 1/ !.'■ > ■ ^1 I '• ■!■■■■ I! A I.' • I" ■•■ It III il If ulna*nt«l. f ■T."-?*! T. 

li.it" . -. • . ■ ,-i ■- i.r! .i-.i". ».•• :■■• t-. i r. it nt .i l.iMiiil »||r. ii«*n-»- n i! R.-i*; 
In- -I. ii 1 1 ! \ i" t . . •■•!■ i.-l< r i. t I i. ■■• • ■ .-! tli- | uri • -• ! >r u|,i< h In* m.^« A|| •*>)••-••• I ">| * r 
utii. i i . ■• ii . ■-• - - <i> i- ii • i. ii. i .* M.f- > tt< if • M.-d.. i I •- in. ni*! mclitfr. mi<l iK«* \ r«- ■> 

W.illll I • . I.'.l.. •! ■■■ 'i.- ■ i ■ I.- ! I ■■! tl.« | !••! :-• in •>• • f :• li l'J **•■•■ K ■•■kff I « m«r. 1 K« 

•V.r» \\ :ti. •■ -i . . : :•• ..•!•■!, • t| a> * .nit| ••! oth.-r •!•■•>• rj u-.ii- • •*iiimill*r«i u|«»fi tb« I 

•ciia. -if i- ■.'. ■.'■*. t'liiril. 
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derer who is guilty of death, but he shall surely he put to death; for the land 
cannot bo cleansed of the blood that is shed therein but by the blood of him that 
shed it." And therefore our law has provided one course of prosecution, (that by 
appeal, of which hereafter,) wherein the king himself is excluded the power of 
pardoning murder; so that, were the king of England so inclined, he could not 
imitate that Polish monarch mentioned by Puffendorf:(r) who thought proper 
to remit the penalties of murder to all the nobility in an edict with this arrogant 
preamble, "nos, divini juris rigorem moder antes, &c" But let us now consider 
the definition of this great offence. 

The name of murder (as a crime) was antiently applied only to the secret 
killing of another,(#) (which the word moerda ^signifies in the Teutonic r*iof; 
language ;)(f) and it was defined, " homicidium quod nullo vidente, nullo L 
scirnte, clam perpetratur ;" (u) for which the vill wherein it was committed, or (if 
that were too poor) the whole hundred, was liable to a heavy amercement; which 
Amercement itself was also denominated murdrum. (w) This was an antient 
usage among the Goths in Sweden and Denmark ; who supposed the neighbour- 
hood, unless they produced the murderer, to have perpetrated or at least con- 
nived at the murder,(x) and, according to Bracton,(y) was introduced into this 
kingdom by king Canute to prevent his countrymen, the Danes, from being 
privily murdered by the English; and was afterwards continued by William the 
Conqueror, for the like security to his own Normans.(^) And therefore if, upon 
inquisition had, it appeared that the person found slain was an Englishman, (the 
presentment whereof was denominated englescherie y )(a) the country seems to 
have been excused from this burthen. But, this difference being totally abo- 
lished by statute 14 Edw. III. c. 4, we must now (as is observed by Staund- 
forde)(6) define murder in quite another manner, without regarding whether 
the party slain was killed openly or secretly, or whether he was of English or 
foreign extraction. 

Murder is, therefore, now thus defined or rather described by Sir Edward 
Coke:(c) u when a person of sound memory and discretion unlawfully killeth 
any reasonable creature in being, and under the king's peace, with malice afore- 
thought, either express or implied." The best way of examining the nature of 
this crime will be by considering the several branches of this definition. 

First, it must be committed by a person of sound memory and discretion; for 
lunatics or infants, as was formerly observed, are incapable of committing any 
crime; unless in such cases where they show a consciousness of doing wrong, 
and of course a discretion or discernment between good and evil." 

Next, it happens when a person of such sound discretion unlawfully killeth. 
The unlawfulness arises from the killing without *warrant or excuse; r*iafi 
and there must also be an actual killing to constitute murder; for a bare ^ 
assault, with intent to kill, is only a great misdemeanour, though formerly it 
was held to be murder.(d) The killing may be by poisoning, striking, starving, 
drowning, and a thousand other forms of death by which human nature may be 
overcome. And if a person be indicted for one species of killing, as by poison- 

(-, !.. of N. b. viii. c. 3. («) Glanr. J. 14, c. 3. 

( « i I>»il. d, Sctuxh. I 1, c. 10. (•) Bract. L 3, tr. 2, c 16, 1 7. 8tat. Marl, c M. Fort. SSL 

(«) Mi.-rnh. de jure Surrm. I. 3, c. 3. The word murdre In (*) Stiernh. L 3, c. 4. 

our nM HMtiit^* also t*ijjnifl<«<l any kind of concealment or (9) L. 3, tr. 2, c. 16. 

itiflin*. S» in th«' statute of Exeter. (14 Kdw. I„) ">e rietu (») 1 Hal. 1\ C. 447. 

nr clrrn, ne tujfrria tstrt ctU ne murdri ;" which ia then (•) Bract, ubi tupra. 

tr.UKl.ited in Kleta. I 1. c. IK, ? 4 :— - XuUam veritatem (*) P. C /. 1. c. 10. 

crhiff). n'c rrlnri prrmittam nee murdari." And the words (•) 3 Inrt. 47. 

■•pur murdrt If droit" in the articles of that statute, are (*) 1 Hal. P. C. 426. 
iv nil. r»«l in Fleta, (ibid. \ 8,) "pro jure alicujus mur- 
driendj>." 

12 See ante. 23, as to infants. In the case of lunacy, where there is only such a partial 
derangement as leaves the person free to act or to forbear in the particular case in ques- 
tion, or where he is guilty of the crime during a lucid interval, he will be equally liable 
to punishment with those who are perfectly sane. Earl Ferrer's case, 10 Harg. St. Tr. 
478. Where, however, the mind labours under such a delusion that, though it discerns 
some objects clearly, it is totally deranged as to the objects of its attack, the party will 
be entitled to an acquittal. See Erskine's Speeches, vol. v. 1, Ridgway's ed. 1812. How 
fiir drunkenness excuses a crime, see ante, 25, 26. — Chittt. 
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INI/, In- raiih.it )••■ fnii\ n ?ii| l-\ i\ cii-iii'f ■ •!" a It.i.iiiv -LlVrnil *|»«t ir* nl • !« alu. 
Aft \*\ -it ....' j..; u,;ii a | •;-(<►!. «»i .*t.iitiinj I in I u In rv ti.< \ Mii\ ililK-r m ■ in un*- 
Main <>. a- il a ■■■■•in/ In- ain-^i-.l (<• !•«- ^iwn with a -\n.ni aini il |»r«»\t* !■• l..ii« 
an-ni ti-iiiu a -tall, .in av. ma liatiiiil, liii- • iill.-ii-in i i- ui.iiiat<-rial <■ • i»i 
till Hjn i it - i.| •!• .ill.* is. i- lin»*l ili It-MaHi- l« lli.il • •! |>iti«ii|i . !•• i .iu»- it i at., ft j.i 
other*. In- tin- H a-i |iri-\riitrii i-iilirr \»\ inaiii.i"-| ..r I.-ri tlcMi^Itt / Ai.i. 
llu-ii !•-!« . I>\ flu- -latuti- JJ II* n \ III f. J. it Hit- in:p;i- tn u->ii. am. a ti. :«• 
^rir\"ii-» :ih>i lin^iii:.^ kir><l «»| .Jf.it ii u a- uillnlt>| -u il I1..111 Hit- i<>iiiliioii .*<■ 
allow, ■. 1 , haii. ti\. I."iiiu- tn iii-atli . ■■ I - n t ti.i- a< I <i;«l h«-l ii\r i-»li^. U irm rr^ 
jH-ali"i |i\ 1 l.'lw \ I r I J Tin-rr wa* ai-n. |.\ 1 !■•- atitunt i- numm la*. ■ ■!.- 
h|»n 11- "I kiliiiii: In i-l I" Im- inunli-r wi.nli ma\ U a •iiiIh*iii» ai thi-.la\ . a- ti ire 
hatli h"l lui-ii an iii-t.iinr win n:ii it ha- ln-i-n li« -nl In !•«- iiiur<li-r !-»r ti.ai.ji a*;<« 
|»»M : 7 I iiu-aii l>\ Im-.u'iiiv; I.iI-m- viitm-- a^am-i ah.illnr, uitii an e\|.r»— • j r«- 
llU'tlitalr.l il« -iijii In take iiuu\ lit-* lili-. mi mm the HilH"*ht |N-n*«i|i In* 1 nli'ii ri.l.e«i 

<•■ .1 lr».t ' * .'|| 1! |* 1 1- ■ ft titi-l* t- i-l • f .f « •• ft I ' tn ■- • •M-r-tWfeMti -f fc« 

1/ .. |i«l *" II. I a l^ |- !.'■•• .. C :i. .**••. It* i> ■ s '/ •* •■-«• . •» 

if I - ■ . In II f V . Li • ! it I !'."• r- I —1 I ■ .. • \ ■■ ■ .- ■■ »•* r .fe« ■ •• n. u «4 

|tnr1n| : v »i \li I11.I I -1. r 1 1, u.h if..- n.«ri if!.ru-i- fr in tl» « ■.< ■(.« filnl |f arri.l«fi 
g> i* r •] ! • 4i k i«- 1: i* 1 -i.l ' lt« I 1. .»r »- - •! 



14 Si. 1 |Li-i. V. i" -.41. .« 11- 1 Mi.irwin • i.i- ili.-n- • tfi. in mIii.Ii it 11.1. |..!| i).a: * a 
mVfrilMli! ••? .ill a*-aull «:!li .1 . ■' ■•' » 1- •.»*.•! » >\ \ \ ] r.--! -.f .ill i-«.i-i'.! 11 .1), % t* 

tl IL. t l--an^ III. -.1111. ^.-.- |{.-\ ••." I'll-. I •■ I'r ■•■ IT-J '» ■» It M -t.-. !•■ As-.. 

tliii-l !■■■ • -\j.ri-»lv uM-m •! . .m<l .m iipI:. liu«-nt *t.i!.i.^ lit. if 1 1i •- | r:-t.| ■•■r iiiiif I«t»-i r 

fFnv«* h 1ifnt.1l H.niii'l. uitl.iiiii «.ix;iik! f li.if It •■•*. i» I mi. \l*x ' ». |j ii|> 'h'i. f{» t- 

I22.il. I l-i»l. I'. •' .;*- If mu-l .il-n !•• -t.it. -I i*| "ii wl:.ii i.url i«f ilif i»-U it.. .|«^ 
r««iM-fi m.i- •.frui k. 'J II. il«*. I' ■ . !••."• - .iii-l lli* Itii.-rli -ni-i •l<-|iili i.l tijf «t4iii«i iuu«t i« 
•liomii. !•! l-i. ll.i\ili.ii - 1 .!*• . 4 < «'. K- j . 4J. u. U i.i n- ll»« !•■ an- •« \# rai w-iuivi*. i.« 
]«-ii)Ti)i .ni'l !■:• -i-iiii .-I • I- i. 1 1 !.■■! I- -laii.l. !;• \ >• M>>*i«>. L A N «' •' *.«7 A-i 

Mf» Yi'illi.'"- . .-- . I'-i K- 1 •'". W.ilki-! « «.!-•-. I'l II. lii \ • I.*.?k.ll. I Iltil«I 1-i . 

iiaii*. r c i*«. 1;. \ • l»..:.-. 1: .\ m '' '■ .'.. .1- t.. ti.. t». in.. 1 uu f •!•- a! 1. i- 

WIht." tin* •l.-.itli jiriN-f«H|it| Ifnii -iil!-» .in- 11 liitiii tl.i- -»»• -lliiitf iaf • **t tlif |4^««r^ '■' * " • 
fhront .iinl mh'Ii *»t lliiiif |.rm-f« ■•|ti| truiii miiimU •Ni-a-s. m*«l l>i l<»n iiijr ••■iii«-thifif :r. •> 
lilt* thr'Mf. It W.i- ln-l'i -llttiriflit In *t.itf in tl».- Ili'lh tun-Hi tlial lh«* linn^ Wrfr |. r. >«1 
iiil«i tin- tliT'-at ;iii'i ili.- |-«T-i'ii tli.r*l'\ -nil. n .■:•■• I. .ni«i u»a\ i).i* jr.-i-** niiin«-i^* .1 
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Chap. 14.] PUBLIC WRONGS. 19b 

and executed. (A) The Gothic laws punished, in this case, both the judge, the 
witnesses, and tho prosecutor: " peculiari poena judicem puniunt ; peculiar* testes, 
quorum fides judicem seduxit ; peculiari denique et maxima auctorem f ut homici- 
dam.'\i) And, among the .Romans, the lex Cornelia, de sicariis, punished the 
false witness with death, as being guilty of a species of assassin at ion. (k) And 
there is no doubt but this is equally murder in foro conscientiae as killing with a 
♦sword; though the modern law (to avoid the danger of deterring wit- r*iQ7 
nesses from giving evidence upon capital prosecutions, if it must be at ^ 
the peril of their own lives) has not yet punished it as such. 1 * If a man, how- 
ever, does such an act of which the probable consequence may be, and eventu- 
ally is, death; such killing may be murder, although no stroke be struck by 
himself and no killing be primarily intended : as was the case of the unnatural 
son who exposed his sick father to the air, against his will, by reason whereof 
he died;*/) of the harlot who laid her child under leaves in an orchard, where a 
kite struck it and killed itj(ro) and of the parish officers who shiited a child 
from parish to parish till it died for want of care and sustenance.(n) 17 So too 
if a man hath a beast that is used to do mischief, and he, knowing it, suffers it to 
go abroad, and it kills a man, even this is manslaughter in the owner: but if he 
had purposely turned it loose, though barely to frighten people and make what is 
called sport, it is with us (as in the Jewish law) as much murder as if he had 
incited a bear or dog to worry them.(o) If a physician or surgeon gives his 
oatient a portion or plaister to cure him, which, contrary to expectation, kills 
lim, this is neither murder nor manslaughter, but misadventure; and he shall 
not be punished criminally, however liable he might formerly have been to a 
civil action for neglect or ignorance :(/>)" but it hath been hoi den that if it be 
not a regular physician or surgeon who administers the medicine or performs 
the operation, it is manslaughter at the least.(^) Yet Sir Matthew Hale very 
justly questions the law of this determination. (r) 1 * In order also to make the 
killing murder, it is requisite that the party die within a year and a day after 
the stroke received, or cause of death administered ; in the computation of which 
the whole day upon which the hurt was done shall be reckoned the first.(s) 

(*) Mirror, c. 1,|9. Brttt. c. 62. Brmct L 3, c 4. (•) Ibid. 431. 

(<) Stiernh. de jure Goth. (.3,0.3. ») Mirr. c. 4, 1 IS. Bee book lit page 122. 

(*) Ff. 48, 8, 1. (t) Britt c 5. 4 Inst. 251. 

(') 1 Hawk. P. C. 78. (') 1 Hal. H. C. 430. 

<•) 1 ll.il. P. C. 452. (•> 1 Hawk. P. C 79. 

(-.» Palm. 545. 

,§ Tho guilt of him who takes away the life of an innocent man by a false oath is much 
more atrocious than that of an assassin who murders by a dagger or by poison. He who 
destroys by perjury adds to the privation of life puhlic ignominy, the most excruciating 
of tortures to nn honourable mind, and reduces an innocent family to ruin and infamy ; 
but notwithstanding this is the most horrid of all crimes, yet there is no modern author- 
ity to induce us to think that it is murder by the law of England: lord Coke says ex- 
pressly, "it is not holden for murder at this day." 3 Inst. 48. See also Fost. 132. Such 
a distinction in perjury would be more dangerous to society, and more repugnant to prin- 
ciples of sound policy, than in this instance the apparent want of severity in the law. 
Few honest witnesses would venture to give evidence against a prisoner tried for his life* 
if thereby they made themselves liable to be prosecuted as murderers. — Christian. 

17 Or if a master refuse his apprentice necessary food or sustenance, or treat him with 
such continued harshness and severity as his death is occasioned thereby, the law will 
imply malice and the offence will be murder. Leach, 127. 2 Camp. 650; and see 1 Russ, 
02 1. —-Christian. 

If a prisoner die by the cruelty or neglect of the gaoler, or, in legal language, by 
duress of imprisonment, the party actually offending is criminal in this degree. Fost. 
321 : and see 2 Stra. 850. 2 Lord Rayni. 1578. Fost. 322. Laying noisome and poison- 
ous filth at a man's door, which kills him by corrupting the air which he breathes, will 
be murder. 1 Hale, 432. — Chitty. 

1B Such persons are clearly still liable to a civil action where gross negligence or igno- 
rance can be proved, (Slater vs. Baker, 2 Wils. 359. Scare vs. Prentice, 8 East, 348 ;) and 
it would also be a good defence to an action by an apothecary on his bill that he had 
treated his patient ignorantly or improperly. Kannea vs. M'Mullen, Peake, 59. — Chittt, 

19 It is not murder to work on the imagination so that death ensues, or to call the 
feelings into so strong an exercise as to produce a fatal malady, — though such acts, if no* 
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FurtliiT, the jn-r^'ij kilh-il run*t l*v »• »i r*:i* -n i'.|V ••nit'tr? in '-in;. .!* f *. •,.*Vf 
• l«m 1 ''" ^""' * /•"'■■'." h* thi- Mini* n|" flu* •killing. Tlii'tvlorv !•» kill an *.:«-.. 
' aJrM.nr an outlaw, whu lire all iin-h*r tin* kin^ "«• |»ea«e ami pr- -i- • - 
tilth, i- a** hum h muph-r a* lo kill (In* m« •■•! ri*i»iilar l-oni Kn.;li*hiiiait . t\-»;-t 
lit* hi- an alti-ii runny in linn- of war. f) T« kill a i-lnl-l 111 il* m«»tlo r ■ ■*• ?. 
i* imu ii'» mui'lrr. I • 1 1 1 a ifp-at mi-| iri-*i<»n : Imi t it' tin* i-li 1 !• I !••■ Imrii aln« a: « 
ilit'lh h\ iviioioi ••!' tin- |iiitiiiii »ir t-rn i-«-«* it ri-i»-i\ • »l in tin- W'»uih. it •••■!• ■ . 
the 1'itti-r ii|iiiin>n. '•• >■•• iiiiiph-r iti -m-li a*» n«i in t ni -t« r«-<! i-r i:aVe tlictn * l.-l 
UN tlii-rt- i- liiir t u«i> wlit-rr it i*> ililtii-ult fit |ir«»\ •■ tin* •hiM'-» U»in£ U»rti a. ... 
nmiihlv. in tin- i a-i* of" tin- muph-r •»!' ha*tar>l •-Inl*lr**ii hy th«> imriatural m-tr- r 
it i** rtiai'tffl. I>y -t:ittitf J I Jar I r. JT.fhat it' any woman h#- «|r|»\ rn-l ■»! »•:...! 
which it hum alivi* »h<>iil<l hy law h<* a ha**t:ml. ami i-mlrnvmir* |<r;\a(*l\ •. ■ 
funeral it* ih-atli hy Imryiti^ 1 !■■- i-liiM **r flu* I iU ■-. tin* mother •** ■ -lT« r.-i • 4 
filial! -uthr death a- in tin- 1 a-e «>t murder, unh— • -1m- « an jiprvr, hy ••».•■ « .:■ 
ni*Nf» at h-aM. that tin- • hii-l wa* ip tually hum <l'-a*l Tin* law. whiih *a\ •:-« 
prvtty -tnniiily of' seventy . in making tin* (-••iii-i-aliiM-nt of the death aim «t 
t ( OII('lil-iVi« I'VulrlHT of the i-liiM'-* heing inUPh'pd h\ t 1m* m«»ther. l*» h«-i rrV ••- 
lean to h«* a Uii tiit-t with in tin* rrimiiial nide-i •■!" inanv other iuiti«»h« of Kur*o|*- , 
ma tin* Maiii-i, tin* Swede*, and tin* Frem-h > »', Hut 1 uji|ireheiid it ha* «■!' lat- 
year* heen u*ualwith u«* in Kiii;1»ii«I. ujhui trial* for thi* iinVm-r. to rvquirv 
annit* -»»rt of jm— um]»ti\ e evidence that flic i-hiM w a* horn alive U-f'»rr ll.r 
other '••ii*4traiiH'i| |m "iimptioii >that tin* » hild uIimm* death i* com-valed wa» 
thrrt'tnri* kilh'«t hy hi- parfiit ■ i<* »*liuitt«-<l !•» c-fnivii-t tin* pri -Miner ■ 

(fi 3 h.>t *> I llil 1* « 4.. • *»■» |Ufnn<f. • « ibr MAitit**, 4A 

(• f 3In.t .-» I lU-jk I* I -> R-i! •« I 1M I 1 i' 4X1 

malitriiiii**. "pruitf fnmi a i-niniiial i)iMii' k 'hth-*«rit-««. /*"•'. *J"M. 1 Hal«*. 4"J*J. If a wno»i 
i tar If U> nut nmrtal. tuit h\ iii>|>n>|-«r i!)-|>li<-Ali*in« Uii»nn^ *»«nil t*-nutnat**« fataih . aa4 
it ran !■■ «l«arl\ •Imhii th.it tin* nn«lu iin*uiitl iu»( tin* wtiuiitl was th»* t»u»** «»f lh# -irraxh. 
the* |*art\ who inHu(«*l (In- uniiii'l will ii<*t U* KUiily nf !itunh*r. 1 Hal*-. 4l>. Hul «t*rr« 
tht* Wituii'l wah a<h*<|ii:ftti- !•» priMiiirt* >h-ath it Mill imt \+' «n «-x«u-- l«» •kn>*a tLai. Lai 
}mi|N*r • :ir«* ht«-n tuki-n. u rt«"v.r\ mijlit h.iVi- htt-n •■thtl«-«l. I II«lf. 4*> -I'niTn 

• Tin* 'J I .hit 1 . I. I*. "J 7 w.i** rt-|M*.ilfi| h\ thf U I ;•■••. III. r. ''**. mhii-li ka» jiImi r^^r.tlt 
Im*«*ii rt>|»f.iii**l. ami tin* i.iw ii|niu tin** Mih'fi't i» turn a* t«»Il«'**<» \\\ '.Hj«» IV f. .'1 | '.' 
if an\ ■■•■i-'ii. with •tit* nt tn i-riH nri* tht- rm-.-arriiitf*' ••! mi> «<>nun thru Iv.tif -^. & 
with i li;i'l. uiiLiMtuiU aii' I n».ili<M.M»%|\ *h.iil ««irinii>t<r tn ln*r. «>r i-au*** t»» l*» takrr. * •* 
her. :iii\ j-'i-'ii tir •■th«*r ip»\i*-u* thtiitf. <»r*h.ill u»«- «n> ui>truni«'iit <»r ulh«-r in«-«r»« • t^t 
rvi-r w.tli ili»- l.k«- ;ni« nt. . \. r\ »u« h ••!!• n-hr. an<l • \« r\ |m*>h>ii o.im«*'lljii^. ai>t.ra^. c 
alM*ttn..' -ii> h •■!!« Ifh r. -ii.»il !• M 'M.i ( \ ••( I«-l- ■■■*« . .ili-l. >— siijf f*i|iVirti-«| lhrp*«if. •KaII *uf!>r 

death a- .i ti-lmi ; ml i! .m\ | ii. « 1'h Hit* nt t«» |rt*-ur«- tin* n»i*M\*rnaf»'«if *n> «-<&^a 

not In-ill.?. -T (!<•( t- :u_' ] -t - >\ • -I !•• I • . ()h ii •|iin k mill i hiM. iinUwfiilli anil iuaI.. «. ^a^i 
»lmll .i>lm.ii>(< r t>< !..i. ■•: ■ in-.- ••• ». r.iK.n h*< In r. .in> ni«-h«iii»* »»r niht-r thm^r. •* iUh 
Uim* am iii-frii!ii«-nt "i ••?)!• r up hi- \%h.»r.\.r mth thi* hkt* iriinit. rvt-tn »u* h 'ff-n-Wr. 
mini ••%•-!> |H-r->n • -■■■■•»• linn:, a.-nii.* «t ••!-•-? t iii^r -m Ii <•!!• n>h-r. *hall I*** cn.lli *^f f • . r.« 
ami. U-.iifc! • - -ii v :• ?••■! t!i. ■!■■■• »ii.i;l i •• h it.h. .it tin* •!.«• r'-t:-.n «»f flit* i*«Nirt. l<» ••■ ir*n»* 
|mrti-<l i-<f .m\ !■■: in !■••' • \> • • -i i.j '••tiT'i-i-ii .in t ii--! !•■-» lli. hi ••■\i-ii utr*. i»r f*« t** irx.j ~ 
M»m-i|. w : ( h «>r « i: li* 'Ut !..•:<■ ! il .i',r. !«»r ni> t»-i m n-t • \> • • <ln: f ltr«**>- *i«*ar« «n*l. if m rs.a.«. 

to I ii< i*. l«ji t*. hi tlii i- • | u 1 i.« U ••: j r;\.itt i\ « hi) | • *l. Il» } 1 4. if tun M'»m*.n thiill t« 

fh*liv*-r< -i ■■! .iiiiiM.iril-li.il.. \\ ». ■ r» t l-nn iiij tir ■•:li«-r«i s»» - •li*|**MiniS *»f lli*" - l*n»>l U«it 
of tin* ».ii-l ihil-1. • - ii- 1- ■-■ \ • • ji r<> • - ii> *-.ii tin l-:r f Ii tl.« r« »»f. • \« r\ «ii> h off.nlrf *k^\ t+ 
j;ib il t > ■»! .i tiu*«i«in«- iii'tir .ui-l. U-.iij • • n\ :. (• •! lii< :• !. •...i!! »-■ haM** !•» Ii» inrr.tir.nl. 
with <>r « tm»«it h ifl 1 it •■hi- t«»r .in\ t< r*u i ..t «-\- • • l.iu* iw.i \i*:ir* . and it •hall rw*4 *+ 
iiitt— <k r\ !•• | !••%•- mL. ■-,> r ■!•• i..ll i.. -i » . t--ii . .it. -r i::*-r .!• ! .rih |.n»i :•!•-* I lh*t * 
an> wkiii.hi tii. <1 t>>r !:<•• •:.-;• P-r ••! !.• i • i..M -ha. I I • .i ,'i *t. .1 tl.« r— »f. it pliall t** U** .. 

fur tip ji.r**.l\wl i> --i.> t -hi- *!. ili V«- .!• ••ii:"* I • ■ ? i ■■ I in • »•-■ it «lull ••» »•..>•«• .t 

4«viih-iiii-. th.it *h#* « i- .|. ..!• ii-l i.f .ii hit .Hi-It 1 if '.i'i I. I\ ».-fit lurvnx r-cL-r 
wi*m* •h-| >-• n." >it t ; ,i l-»i\ ■■! -i. h i h.: I iiiin-.-i' ■ n> ■ il il.- l-'.rtli tk«-r«*««f kc : 

tlH-r»-H]- Ii f I tir "J In .1 | .-■ i h •■ lif. Ii •■ ,i- .! •:.. I. . i * «- Ti •■IHUtr>| u|»*fl at*. :D 

ilit-tit.* i:i *.'-r !ln- ■■•!. . .in., i * ••! v.- I :'h 1! • n i> »ii ■ i,:« .in- «ul* B tant* H aKi :?.** 

aalip- a- ti • •■ . I II!. .- i;i . .. *h. -.n ■■■■ •■!» :■ « •• • \- • | ! t>i»!. > f *#«1 ;* 

of Ifn* i.w i : '*. •.':.■!! ■ ! :i ■ I ■•:. ? ■• !•! »- l:. nit* .ill ll I. ■-!«) !«•!:. «-i— 

liii'.iii" i f ■» ■'. '■ i- ' « ' ■■ up ■ ■ ■ i • r ■ ■ ■; l ■ -i . I • ' .: I . ."•■«■? tin* i« r- • lir.-r'. 
ii |— ■ * - ir> 'i .■ ii! r. ir j.i j h. • \*.* ■ ■ '■ : •*.!". I ■ N i.-.| : . 1 K'l****-^. 4*1. 

II I'm :»• l'-vii ii .. 1 1 j.i- mi. - 1 ,:i .1 hi, u *., r. -i . . ■ :■• .i.-hctmvUU far lko« i4- 
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Chap. 14.] PUBLIC WRONGS. 198 

Lastly, the killing must bo committed with malice aforethought, to make it the 
crime of murder. Thin is the grand criterion which now distinguishes murder 
from other killing; and this malice prepense, malitia pr&cogitata, is not so 
properly spite or malevolence to the deceased in particular, as any evil design 
in general ; the dictate of a wicked, depraved, and malignant heart ;(w) un dis- 
position a f aire un male chose ;(x) and it may be either express or implied in law. 
Express ^malice is when one, with a sedate deliberate mind and formed r*iQQ 
design, doth kill another: which formed design is evidenced by ex- *• 
ternal circumstances discovering that inward intention ; as laying in wait, 
antecedent menaces, former grudges, and concerted schemes to do him some 
hodily haim.(y) This takes in the case of deliberate duelling, whero both 
parties meet avowedly with an intent to murder; thinking it their duty as 
gentlemen, and claiming it as their right, to wanton with their own lives and 
those of their fellow-creatures : without any warrant or authority from any 
power either divine or human, but in direct contradiction to the laws both of 
God and man ; and therefore the law has justly fixed the crime and punish- 
ment of murder on them and on their seconds also.(^) 21 Yet it requires such a 
degree of passive valour to combat the dread of even undeserved contempt, 
arising from the false notions of honour too generally received in Europe, that 
the strongest prohibitions and penalties of the law will never be entirely 
effectual to eradicate this unhappy custom, till a method be found out of com- 
pelling the original aggressor to make some other satisfaction to the affronted 
party which the world shall esteem equally reputable as that which is now 
given at the hazard of life and fortune, as well of the person insulted as of 
him who hath given the insult." Also, if even upon a sudden provocation one 
beats another in a cruel and unusual manner so that he dies, though ho did not 
intend his death, yet he is guilty of murder by express malice; that is, by an 
express evil design, the genuine sense of malitia. As when a park-keeper tied 
a boy that was stealing wood to a horse's tail and dragged him along the park, 
when a master corrected his servant with an iron bar, and a schoolmaster 
stamped on his scholar's belly, so that each of the sufferers died, these were 
just I \ held to be murders, because, the correction being excessive, and such as 
could not proceed but from a bad heart, it was equivalent to a deliberate act of 

(•> Fiwt-r, 25H. (») 1 HaL P. C. 461. 

i'l -1 Hull. Rep. 461. (•) 1 Hawk. P. C. M. 



femes under the old statute seem, in other respects, equally applicable to the new act.— 
Ciiitty. 

21 Wherever two persons in cold blood meet and fight, on a precedent quarrel, and one 
of them is killed, the other is guilty of murder and cannot excuse himself by alleging 
that he was first struck by the deceased; or that he had often declined to meet him and 
was prevailed upon to do it by his importunity; or that his only intent was to vindicate 
his reputation ; or that he meant not to kill but only to disarm his adversary: for, as he 
deliberately engaged in an act in defiance of the law, he must at his peril abide the con- 
sequents. 1 Hawk. P. C. c. 31, { 21. 1 Bulst. 86, 87. 2 Bulst. 147. Crom. 22, 26. 1 RoL 
Rep. ,'560. 3 Bulst. 171. 1 Hale, P. C. 48. Therefore if two persons quarrel over night 
and appoint to fight the next day, or quarrel in the morning and agree to fight in the 
afternoon, or such a considerable time after by which, in common intendment, it must be 
presumed that the Mood was cooled, and then thev meet and fight and one kill the other, 
he is guiltv of murder. 1 Hawk. P. C. c. 31, { 22.* 3 Inst. 51. 1 Hale, P. C. 48. Kel.56. 
1 Lev. lXn.—CllITTV. 

"Sec the law of duelling fully stated, 3 East, Rep. 581 ; 6 East, 464; 2 Bar. & Aid. 
•162. — Ciiitty. 

It i< to he ohserved that it is enacted by stot. 1 Vict. c. 85, $ 3 <fc 8 that whosoever shall 
attempt to poison or shoot at any person, or attempt to drown, or sulfonate, with intent 
to commit murder, shall, although no bodily injury be effected, be guilty of felony* and 
shall he liahle to transportation for life, or for any term not less than fifteen years, or im- 
prisonment for three years: by $| 4 & 8, the same punishment is awarded to shooting, 
Btahhing. or wounding any person with intent to maim, disfigure, or do any grievous 
bodih harm to such person, or with intent to resist the lawful apprehension or detainer 
of any person; and, by {11, the jury may acquit of these offences and find a verdict of 
guilty of assault against the person indicted if the evidence warrants such finding.— 
Stewart. 

Vol. II.— 30 4*6 
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iud miur \viroN<;s [iw^ it 

uluii^hfrr .1 !i Nfilln-r ••hall In* !••» lruilly "I" a le** rrinm who ki?U an*«th. r 
•••iln 1 " lh • " nK, M ,,,,M *' "' Hll< h :| ** 1 1 1 •! 1 ai'I iifi •ln»*» It i life »«• !••• an i !>• rr,\ to 
J :iJJ inankiml in jriifm! . a** irmti;; i|rliU-rafi i\ . ami with an int. it in do 
fill m lilt ■!. h tipmi ;i ||..r»i- H — - -- 1 In M I'lkf. ••!* rnoMy ilioi l.iirifin^ 1 a \Z % \*\ .4fi.-»h^ a 
uiultitinh nt |m-ii|.|i- .- S» it 'a man iv*o|\i-« to kill lln- in-xt mail I •• fti»-« ••. 
n ml i|oe* kill liini. it i- iiiunlfr. nil li> •iiltIi Ii«' kiH-w Iniii in»f : t<<r th"* i* ut !i«r»a! 
lualii-r Ami il l\in ••!• iimiv ■-•■tin- tiiirt-lInT to •!•• an unlaw In 1 art n.-u'r -i t 1 * 
killer ** )•< air. n| wIik-Ii iUv |.r*"l.aMr i • •n*«-<|!ii ww tni^ht In- M«mh|-Im t| a* ?.. |-« ■*• 
n man. f<» i"ininif a n-'l, «<r t.i p«I« a park. ami oin« nt' t !■ •- in kill* a fu.it. . I ■• 
iiiunli-r in tin in all. liiau-»- ••! flu- unlaw till a«t. tin- iu*il*tui j nf •■»*;•■ i'i. «t r*il 
illloinli*<l hrl'iivliaini. • ' * 

AImi iii 1 1 1 : 1 1 ) \ ♦ a-i-* ulii-n* no malii-i* i«» «xj»ri»-«l f!.r law will in:j-1\ it. a*. 
whrrr a man uiliulii |»>:<4in* am»th<r: in fin li a •!•■! !■• r;if •• ait tf.»- .m yrv. 
miiuc* in:ilii*<*. tlpniirli ip. ]>arti«-f||ar i-iimity ran U* j.r*»\ « •! r • Ami i! a ruta 
• ill i i'< i i i: 4:1 * :»*i *i 

I. 1 ; I. ,. 1. • i II . I- 1 . I"* 

'■ I II. -W I 1 4 

* ||i»ni:< ••!• tli.iV I- uli'l :- • f« 11 • \|. 1 11 it. . I I v I !.■■ •:!• ■i*n- 1 .iti> «■ «-f • tiiu'u^i -*n*.«| 
vifitii; tr-rn ll..- ••pi; it (;•• • >••.!»:• n «!•#:■■ m» iilrlui .t>i\ hi'i.v i« n!:,«i *. ii^j.i ft 
Caki'li !■> • i'Ih r ••! '.in 1 .i:t.< - >• • 1 I'.'in, l7 ' •. .mi « .i~ ■ • i"« •» 1 Ka-t. 1' • .11 l«. m ¥ 
Ami in I in- « .*-■■ it 1. •>• i.ii . n -• ■,■.. 11. •■ ■■. iii 11 1, .r. »h. h:*t | *• \« . :. ti .ir;-. • ] il*.*-. 

«4")f». Ill 1 1 it •-!!• U itli I..- • I. ..i -11 i\I. !i. f - .t I . ■ :it ill M ■ ' w "'. «•■.■■! .- U- \T + + T.. 

and a ri in. 1- it • 1. -il.-- .: • ' • * ■■ i... r 1 • k •■ 1 .1 v. 1, . m!\ I ■ m . ii ■ . it. j l ."« r .1. ■ ! • !.■!•• 
(•Ut if til. I.i'li-r ! ill il i-. iii 1 Ti : !-.!-• ■••■,. t -!i.- f *..r • ■. in .' :li.' Tl.> J »■« » ■ ' '•■*,.« 
««lv«T>^ii \'< •n>i'l u.i< iIiihi I. • 1 .11 • I .-11 .!.?■ n* -is 11 • r . ?,. : « .»!. • ■■• •■■ ..-••« « 
him. Kil. nl. ilmk « I. - ..I .1 Ati-i ui.».- A n...fi -.r- n •».-!• t: ■ « *.<m^ 

auizry nui'lv ilir. v\ a *■« :i •■ ,i! tin i . - . • • ■ - ■ t i.. - i- 1 • n* i.' •! 1 .•iii.,..|..t. ,. <i .« «r»«i 
ifthrti hi- ii>!i> t-.i: '• r> t'.j !■■ *i Hi* »•■!• • *■.••■>■■•! i. i-i. n..- •* .■ i.im i- n (•• U tr. .-*i» r ^a 
hlftl. !»• r.111— I ■■ «!•« 1% |i ■ 1 -i- •■■■:•■ ti: -! .i».t ■•>•>;« 1. Ki II '. '.' l/i Ktt:ii ;•" X., 
if tw«» i ■■.•;! ;!'■ . • : ■ ■ * 1 in i> i- i in . ■ 11 • n 1 • : • »»■ r. .if -i ■ ■« . - ■ :.-.•:.. ..1 1 * ■ i.j j •" .». 
ilirlnrifi.' tit it f.< \\ .!: 1 ? I . ' • i *i- -.. i..- !■• 1 •■ .•? J •. ! ,! i •• r 1- •: 1. .- ' ■ ■ -a 

tll^lll lltl'l '■?! •).■ I .1.1 .It- *•■■! _■-■■. k I 'I • '■ '. .1 ■ -I '!.. \ ' i'! ■ II ; Ml -i i ► ' . -. •?.- T 

will b.- fc-Mil:% ■■* in ir •! hi ■!■'. • ■■■i'i • II ■■".-<• I'» !•". K-f -"■- •-- , ' '.'•I A».t«»#r» 
<»fi nil .il!i is :n 11 ••»•- V i ■■•!■!:• r » m f- •!.■ i ■ »,.l .■■ in'- «i 1 n- )*•+ w.i\ .1 » ■••! if. •Sr'^-k 
him in ti. • t ii •• ** j'Ii .hi ,r«.ii |-i'!.ii lh*! »lr« :\ .1 ••'* it •!■ .»! ••: \ \»-\. ••n «!.:••. I.* *;ru>k 
in-r «'ii tin- I r- i>! w.tii Tin J "ii. 'I- . "t I,:- -\i- •■! .»». i --n K> • r .nt' ii«* a«j\ n.f?.- -i. »?r .1 
tolli.w. <i .>• -I .il f-. -1 in r i?i M . I .. k I.- m.k ).-• !• 11 *■• l«> fc-U lM - ri.i ;> * •• .■ 1..-4* 

hi>nin :■!•■. I ■ •! -''J. "• 1'i.n '.T' 1 } .in-l wl.i-n'. ,i!Nt ih-i!i..iI 1 !■•*• l-*».»r. «i.* 

|if i*4*n> r .11. 1 1:.. •!• • • « • I. tin- j.ri-.»ii-r kn—k*-l <l>un ?'.•■ ■!• . ■ .i—-«l ..ml «?f>-r K«- «m 
II I mi|| !l,f /1 in l • ii;.; . >. ;]■■!. I,.- -f • ■!:. 1 '. .if. I 1 ■ \.\ -i. 1 !. «■•■.•! ! • • -I « 4» I.- . I mi* 
hImUl'Ki- 1 • n i\ Km— .\ |{ . i" •' I •"■•*. « »n .1 -,'i.iiTi ! »■»«••. 11 .1 | i't\ . i k« !r:.. ?. *r, 1 
«oli|n-r< ••!.. .r if.. • 1 * • - - 1 ■ i ■ - ■.* i. . »w ' I ?«• 1 r. •• « t li :•!.•- !• .- 1 1 - i j,:» 1 1 •?•■»• !■-• ••• vi ir • 

IMUIIllfo nl t )•••■• ' >M k i i .1 1 . l -11 -l-i". «l I.k" "II. ■■• •!.•• ti'MM. f W!. ■■-; 1 I..- * -?.•£ 

for 111 t ti. kt . '.in. m .iti'i tin- fi 1- !■• I-I **» !-■ n«» in-»r*« li m in iii»l.ni4»iit«*r !<•• «n • 

!■•*•■. I l.« •• ii II" I: \ »• >i!>i- 11 t'i .in »*!'.. 1 -■>• u.ip ii I. n,.- tit. r«^\ ■ ■' » **•«■ 
«rn*njiiill\ •■■tfiiiii* 'I *» !•»■•!! hii'T-.j-f hi. I «■•!.. r- !p in • t. '••i;n t r. ami i" • l ■ * »• % 
riifht In l!,- n.iffn «':•!.■; • -*.'h 1. in f.- .-• ' |..« »• i-u !r in 1..ti. *i| - t» 1* s t. I» • 
mmrivli ■ t A • »i.nl-r • a 11 i •• m..r !•■• n 1* i* '" •!■« ti-i - - A K^ ' * «" .',-. ^»* 
j IhI. i-j. vii,.i. • li •!. ij. • i.". ■• . i- : ■ -.»'•.»-.■•■ «l»i !».• r tin* |-r>. in ■ « ■• k ...-< 
xlinll.i-r :n . 11 i!!t. 1* - .■■ :'." . ' ?■.■.■ i> ' r» . ■■ n.. »i • !•■• I |..m ••• .1 |ar»!- fi 1" . • 1 !:• 
.". I" 4.. W i,- :•■ .!«••• :i ;■!■•: i 1 -i ■■.-..■■ :: ■ » ■ ■!■ . !■.!»• 1 1:1 I. - -»| 1- fi- ti" -■■ ^ . j- •*. 

kli<i in t! • ■ M*' ■ * m \ !■ -? •■':■' ■'■:..■ 1 ?•■• • i\ ■ •! Ii • fn Mi! ». 11 it- 1 • ?■■ t . » 1 r > 
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Irtf 1.1 lh- ■■ ■ ■ ' ,l •■ ' ■' • . !■■ ? ! ■ I i..: ■ 1 j :• •■ f.- ■ • • .'? * •■■ : ^ hi- .-nn n... « \ t 

will it nl*. : • ■ •' ■• ' ' . i 1 :■ '• I • ■ n t" • « i. ' ■ • ^ •■! :•!• r -, i '.- v •-».»* 
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kills another suddenly, without any or without a considerable provocation, the 
law implies malice ; for no person, unless of an abandoned heart, would bo 
guilty of such an act upon a slight or no apparent cause. No affront by words 
or gestures only is a sufficient provocation so as to excuse or extenuate such 
act* of violence as manifestly endanger the life of another.( /) But if the person 
so provoked had unfortunately killed the other by beating him in such a manner 
as showed only an intent to chastise and not to kill him, the law so far considers 
(he provocation of contumelious behaviour as to adjudge it only manslaughter, 
and not murder.(^) In like manner, if one kills an officer of justice, either civil 
or criminal, in the execution of his duty, or any of his assistants endeavouring 
to conserve the peace, or any private person endeavouring to suppress an affray 
or apprehend a felon, knowing his authority or the intention with which he in- 
terposes, the law will imply malice, and the killer shall be guilty of murder.(A)* 
And if one intends to do another felony, *and undesignedly kills a man, r*901 
this is also murder.(t) Thus, if one shoots at A. and misses him, but kills L 
B., this is murder, because of the previous felonious intent, which the law trans- 
fers from one to the other. The same is the case where one lays poison for A., 
and B., against whom the prisoner had no malicious intent, takes it, and it kills 
him ; this is likewise murder.(/) So also if one gives a woman with child a 
medicine to procure abortion, and it operates so violently as to kill the woman; 
this is murder in the person who gave it.(A) It were endless to go through all 
the cases of homicide which have been adjudged either expressly or impliedly 
malicious : these, therefore, may suffice as a specimen ; and we may take it for 
a general rule that all homicide is malicious, and of course amounts to murder, 
unless where justified by the command or permission of the law, excused on the 
account of accident or self-preservation, or alleviated into manslaughter by being 
either the involuntary consequence of some act not strictly lawful, or (if volun- 
tary) occasioned by some sudden and sufficiently violent provocation. And all 
these circumstances of justification, excuse, or alleviation, it is incumbent upon 
the prisoner to make out to the satisfaction of the court and jury, the latter of 
whom are to decide whether the circumstances alleged are proved to have actu- 
ally existed, the former how far they extend to take away or mitigate guilt. 
For all homicide is presumed to be malicious until the contrary appeareth upon 
evidence.(/) ,Ji 

(/) 1 lluwk. P. C. &2. 1 Hal. P. C. 4M, 450. (J) Ibid. 468. 

<*) Fuat. 291. (*) Ibid. 429. 

(»> 1 Hal. P. C, 467. Fort. 306, Ac. (<) Fort. 266. 
(<) 1 Hal. P. C 465. 

35 It is murder to kill a constable, though he has no .warrant and does not witness the 
felony committed, but takes the party upon a charge only, and that even though the 
charge be in itself defective to constitute a felony. Rex v». Ford, R. k R. C. C. 329.— 
Chitty. 

n Francis Smith was indicted for murder at the Old Bailey, January 13, 1804. The 
neighbourhood of Hammersmith had been alarmed by what was supposed to be a ghost. 
The prisoner went out with a loaded gun with intent to apprehend the person who person- 
ated the ghost: he met the deceased, who was dressed in white, and immediately dis- 
charged his gun and killed him. Chief Baron Maodonald, Mr. J. Rooke, and Mr. J. 
Lawrence were unanimously of opinion that the facts amounted to the crime of murder. 
For the person who represented the ghost was only guilty of a misdemeanour, (a nuisance,) 
and no one would have had a right to have killed him, even if he could not otherwise 
have been taken. The jury brought in a verdict of manslaughter, but the court said 
they could not receive that verdict: if the jury believed the witnesses, the prisoner was 
guilty of murder: if they did not believe them, they must acquit. Upon this they found 
a verdict of guilty. Sentence of death was pronounced ; but the prisoner was reprieved. — 
Christian. 

In many of the United States a distinction has been made in cases of murder, and 
the crime divided into two degrees. 

Murder in the tir>t degree is in general wilful and deliberate killing, or where the 
homicide is committed in the attempt to commit certain crimes, such as rape, robbery, 
burglary, or arson. 

Murder in the second degree is all other homicide which *ould be m order at the 
common law. 
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Tin* |i>ifii*tifiH*fit uf MinnliT :ih«l that fit' ni:ih»::iii^l>trr *a» foniu-rk • ■!.• .m-l 
tin* »aiin\ !•• »f h ha\ u i u' » !»•- h«-i.- li' «•! • h-r^y ; •»«• tfi.it n-hr l>nt uiilrari.i-<: j « r«. r»*. 
who li-.i-l kin » tit*- LT'iilt "I it. wrrr put t<* «1» at K ti-r tltiH i iicniiMiiii i i it..> m 
Hut ii'»\\, \-\ *«i-\ira! -»atut»». •• tin- ht-iii-tit ••( • h r^\ i* taki-n uua\ ir«-:.. n.ur- 
ijrrvr* f li i~« »iiir It in:iln-t- pripi-u*i-, tluir alx-tinr*. \»r»« urrr*. ami t-iiuii»*iii**r» la 
atrocinu* r.i-t-» it wa* tivi|iii-ml\ u-ii.il t>ir llir •-■>iirl tuilirvrl thr niurhri r. altar 
••»■!•» 1 • , x , " , "n?i*»ii t l" h«* huin; ii|»hi a ^il'l>ft iii i haitio iii ar tl.i- |-la« « , »|,»rt the 
~ "J lint «% ;i- i ■•tiiliiit l«*«i : I. ut till" Uu* li* • pur! "f the Ir^al jliii^fiirlit. iili-l th* 
like i** Mill -ttntrtiinc** praiti •*•■«! in tin- <a»fi>t n< *t< >i-i' »m»* tlm-w* TL»«. li ih^' 
quiti* ii-ntiarx (•• tin* « ■ x | • f t ■ - ■* i "lulunii'l o|" tin- M"**;ii«al law. •• . m*viih» t«» i.axc 
I hi- 1 1 Imriiiwrii tri'in tin- i-i\il law . w huh, ln—nh -• tin* trrp-r •»! tin- fxainph. 
jrivr** aUii uiiliIht ira**»ii t«»r tin- pt:irlir«>, viz . that it it* a i muti-rial Sr ».^M to 
tin* relation* ami Irirml- nt tin* «hn a-nl y> ■ Hut now. Hi Kti^'iami it i» • i.a* t«*«l. 
hy Malut<- !.'."> titHi II v :iT. thai t lit* jml^*- I* li»rr whom any |*r>i»ii i-» l<»ui.<l 
^iiilt \ •»! wilful ii.iinli-r -luill |iri<iiiniiii-r m iiti-n«'i- uiiiiiiiliat«'i\ ultrr » «n*\ i* l* •!*. 
UlilfnM hi* •*■«••* raiiM- !■ ■> |mi-i |»«»iif it, ami «hall, in pa-»»»in; »vut«-rit-i*. «lin<t t turn 
to In* t'Xi'riili'ift I'll th«* iti-xt ilny hut i iiiv, - uiiK-f* tin- i-afiii- »hall In* >umia\. ami 
then mi tin* Mi>n<ln\ t«'llo\\in^. * an. | tliut hi* l«*ly U- t|«-li\rrr«| t«- tin- »ur&+** 
to U- iliMicrtcil ttinl aiiatniiii/.«-il; #/ . ami that tin* juil^i* may ilin-rt In* l-«i% !•• 
Iio aftiTWiiriN hwiii: in t ham-," hut in no mini- to In* hurini without iji*»««i.«f« 
Ami ilu ri ng the whorl hut awful interval U'twcrn mmiU-iio* and rftevuiftoii the 
priftom-r whall he kept almii'. ami !*u**laiiu'«| with only hrra«i and watrr. liot a 

n»ll II •! ¥ I' •». P. - ri»«i Un«t. m tu Uu. rA ^w* mt. .%« 

(•j£lll>u llll i' I 1 I.I- W 1J 4 A '• I'll itilM .<^«i.« pi*.m*l •/ •! nMrpff* Mrmuttor «m, .1 •«•» 



(•I **Tbr U4y «* • miU-fc I r -h ill i>4 nmnn all •i«hl faiir>M«fl k>«niM /«w«rttf r/«,U.I»,|U 
«^i« lb« In* I nl ll-ii •tk.alf in ti.» ■!•>- • ii- « h|:n IImI • li»l Iu7 

a^y, Ikal ll»r Uml I-- li I -W AI--I " Iknt ftii i. 

At i-oiiiiip*ii law i-ii r> l.iiinn i'h- i- ;r>». i f'.j.-i, niunh-r. The rirriim»tanrr» nhirh m*y 
jiiMxfv. i-.\< ii*i'. '<r r. «lu..- Mn- "t!.tn •■ !•• iu.ui-I.tut;htf'r mu«t l*r t»lm«ti hjr thf» |*r;«* t&*rr 
WhiTf tin* -t.itut<«r\ •if|t»urt» i if tuuph-r in thi* tint ih^rfi* t*xi*>t". it u in-iimUm uf«i« 
flu* Stall- nr iiiiiniM>iiui a .iIth !•• »hii» h\ .iffiririatiVf f\iih*m-i' thai thr rrilur h*-l«»nc« to 
th<* hitfln-r j:r;i'hv In "th-r wnr»l«. • \i-r> hniiiii'i'h* i« •till ;*ri»>%f /'i*v mur«l«-r. I*ut not 

inunliT in tin* tin-t «h -r- «■ V nMi'ut-- w ilful un«i •l*liU*ratf killing. lht-n» mu*l l*r aa 

inii*nt imt in«nl> t« » «!•» U«lil\ huim. hut tn uk«* lit*- ; ami that intrnt m«»l <"i-iiiu*«lv 
«|i)h ar^ \\ thi* •h-i«ii\ • li.ir.ii ti-r <>f tin- in- .Hi* .<r »f.ij-»n. Wh«r»« »u* h intent plaiaiy 
a|i|iMl«. 1! 1* iml Imh f».ir> th.i* lilm 1 •l»"lll-l lltt<-rMti« f « » fill* thi* iifft'fliv ihr rLaravtrr 
uf «|.-lil.. i .iti..u. Wti.irtiiii - Aiu> r 'run. I^iw. !'."• Nil ib««ih»i». 

"Will: mi \V\.itt m.i. ...nM.t.-l I- t<*ri- <'li.ifiihr». .1.. .it <«irnwal| I^tii A«u««. l»li 
lliMin -in iii'li- riiunt !••! iiiiir>h>r. I !»«■ il.i\ ••» ihi'Wfik *»ii Mhn-h tin* trial !•■•« f «la* •■ vaa 
Tliur«'l.i\. hut l\ ui:-t ikt :t u.i- -ii|] ■•• '• «l !•►!*• r'ri*l.i\ . aii'l. in | •u^tii't •• r»trn«v. lb* 

i-XfvutiMfi M.t- ilm-iifl i" I ti ilu* t«>lhiwuii£ Mfinl»y iiiM«-m«I ni SotunUv Irbav- 

iliat«-l\ tiltiT *fiiti-iti •■ thi* •■•■uit «.i* uilj<iiirin**l f. / f- ■'■jf m. r».,i..;. «ith«Hit Ihr ini«Ti' a:ana) 
nf aii*« 'iiht-r hu»iiii-»-. mi'!. 1 1*. . rr-M U*:tne ili*M-ii%«>rtil ••■•n after the acljiHirnm* i.l tk# 
|iri*i'iM a r w.i- 'l.i.i {.-I (•• l»- lr-"i.*lit i 1 1 • at tin* -itlin.' »»t tin* murt in thr mortmif »h <-ta 
wan a< • * T'liii^l\ ihuit- . anil thf ■•lit* n« •■ wa/» iriv«-n l--f.nr.- anv »>th»-r l»u»ir»r*» «a« rnt#T««l 
U|Min. iii hi- ••\i-i utfil •.!! th«- >«itiiiil.i\ . An imhr «am th#«n mail**. |>ur»u«nt l«» ia« 
aillh"i:t\ tfiii'ii \*\ tlf if ti ;ifii| Ttli •••• tnniti ut -t.it ~> *$*-> 11 r .'.7. In •ta** th«- c ie 
I'UtiKti iiinl nl.ix flu- ii-ti.uiit- in»|-»-i-l h« tin- ait. in nnkr !•• takr thf «»pini«.n nf IN# 
jmU'i- iif-iii flu* !<■!!•■« .!.»' •|iii--ti>>ii« 1*1. \Vh«'thi*r thf vfatu***. *ft far mm it mju.r*-* It* 
tiim* ••! tin* i'\ii iiffiii in \-- ••\jrt-"i -i in pnui'Mii'i -mi* the •rnlfnif. i« r»"t !•• t*a* •^na> 
*ii|i*r* «l a» ilir»-i ti-r* •■n'.i. «.th"Ut :n\ .il.«l ititiar flu* iti'lciiifiit **h*n <»niiltrU. «»r |nutl- 
iriff f In- • n'.r\ ■•! *h«« |.r-i| it itil.'iti*'iit .in<l ri • unl »j^M"ilyuijr the tun* of r*n ul*i>tt ii 
Wh**!li«r. •ii|>|«»iiij tin- -| ••• fi-.i'.-n «»t iiiuf i«< I-- :t ti ••<•••>•> «r\ ai't in |ir«>n«*4iii* :n^ «•§• 
teiii'i- thi- • r <-r u i- n ( 1. j.ili\ . . r > • - i ■ *t ht «»hii u.i* ih>rif in "|**n «^»urt ih. r#-\i 

tlinriiiii.' It ir! in ■• iii\.nj jf" •••i.l !•• au\ ••thi-r hii-.iit—ii «h.itr«i>r in tl.«- :iifrv- 

liH-ii-i?'' linn- li.*- :ii>L-i- on •..*.?• nil f. |,i-;. I ih.it hif> Mat. £» «>e*» i I r 7 » 

'« ! u. f ■! I M- ut. >>li tn 1-e rX|r»-^--i in |r«» 

tin itpt in th.i •■«•*•• «j» rifshtU an-i Ir^it <^*. 

- » ti.' i:.-. it. i. _• tin ■•ihi-r t«u»ini"«a hav.r*^ irter^ 

•i ■■ .n> in/ — n't Ilu* priM>m*r ara* ar^-vnlin/tv 

* III TTl 

•-. i:..i> .if'i rtt.ir-t- -l.ri.-! the hanpn^ ittrba^n«. hj a 
«t*e<-i.il • r.|. r !•» tl.i- «hi-nll. hut it <!•«<• n-n f.»riu any jail uf the jutlgiaeol. Fuai. lv/7.— 
taai»Tift*4. 



«lir- • !■ *\ ■ t-\\ *■• ? 


• : . 




■ ■■in l 


1' » 


IHHIII li." II. « -• li'i 


•■ii- 


fi-l 


i tii.-: 


: i ■■ 


Hi t.-l 1 \ ih.- | :•■ 




i i .•- 


■ 'l ' ■ 


• ■ ' 


Vi-ln-1 *■• ■«• • ii t!.. 


> i-i 


%: t;« 


ll .III 


■»l 


l>Xii ut«'l 'J li'irn 


.1 


J llli • 


.-i. 1* 


•i» 


*l:.i -i I.-.- • i . 


f l 


■ ^» * i 


" ,■!■. 


...» 



Digitized by 



Google 



Chap. 14] PUBLIC WRONGS. 202 

power is allowed to the judge, upon good and sufficient cause, to respite the 
execution and relax the other restraints of this act. 2 * 

By the Roman law, parricide, or the murder of one's parents or children, was 
punished in a much severer manner than any other kind of homicide. After 
being scourged, the delinquents were sewed up in a leathern sack with a live 
dog, a cock, a viper, and an ape, and so cast into the sea.(r) Solon, it is true, 
in his laws, made none against parricide, apprehending it impossible that any 
one should be guilty of so unnatural a barbarity.($) And the Persians, accord- 
ing to Herodotus, entertained the same notion when they adjudged all persons 
who killed their reputed parents to be bastards. And upon some such reason 
as this we must account for *thc omission of an exemplary punishment r*oAq 
for this crime in our English laws, whieh treat it no otherwise than as ■- 
simple murder, unless the child was also the servant of his parent.rt) 

For, though the breach of natural relation is unobserved, yet the breach of 
civil or ecclesiastical connections, when coupled with murder, denominates it a 
new offence, no less than a species of treason, called parva proditio, or petit trea- 
son, which, however, is nothing else but an aggravated degree of murder ;(u) 
although, on account of the violation of private allegiance, it is stigmatized as 
an inferior species of treason. (i?) And thus, in the antient Gothic constitutions, 
we find the breach both of natural and civil relations ranked in the same class 
with crimes against the state and the sovereignity) 

Petit treason, 10 according to the statute 25 Edw. III. c. 2, may happen three 
ways : by a servant killing his master, a wife her husband, or an ecclesiastical 
person (either secular or regular) his superior, to whom he owes faith and obe- 
dience. A servant who kills his master, whom he has left, upon a grudge con- 
ceived against him during his service, is guilty of petit treason; for the traitorous 
intention was hatched while the relation subsisted between them, and this is 
only an execution of that intention.(x) So, if a wife be divorced a mensa et thoro, 
still the vinculum matrimonii subsists; and if she kills such divorced husband she 
is a trai tress. (y) And a clergyman is understood to owe canonical obedience 
to the bishop who ordained him, to him in whose diocese he is beneficed, and 
also to the metropolitan of such suffragan or diocesan bishop; and, therefore, to 
kill any of these is petit treason.(2) As to the rest, whatever has been said, or 
remains to be observed hereafter, with respect to wilful murder, is also appli- 



[*204 



cable to the crime of petit treason, which is no other than murder in *its 
most odious degree, except that the trial shall be as in cases of high trea- 
son, before the improvements therein made by the statutes of William III. (a) 
But a person indicted of petit treason may be acquitted thereof and found 
guilty of manslaughter or murder;(6) and in such case it should seem that two 
witnesses are not necessary, as in case of petit treason they are." Which crime 
is also distinguished from murder in its punishment. 

(»•) Ff. 41.9. 9. uxarrt. (ft vice vena,) $erris in dlowftiot, out etiamab k tiwtii 

(•) ( ic. pro S. Rotcio, | 25. «• vmH ijmmm." Stfernh. de jure Oath. I. 8, c 3. 

(« 1 III P. c. ;tsu. (-) 1 Ilnwk. P. C ». 1 ILd. P. C 380. 

(•) Ho<ter, 107, 324, 3M. (*) 1 RmL P. C 881. 

<», s*,. p-ijn* 7a. /•■ Ibid. 

C) •* Omnium yravOtima t*»*iur rti Jbctu ab invito in ?•) Fort. 837. 

patriam, stJAitU* in rrgem, Uberu in parentis, mantis in (*) Foster. 106. 1 HaL P. C 878. 2 Hal. P. C 184 

a The stat. 25 Geo. II. c. 37 was repealed, but re-enacted, in almost all its provisions, 
by stat. t> Goo. IV. c. 31. By stat. 2 & 3 W. IV. c. 75, s. 16, however, the enactment of 
this last statute as to dissection is repealed, and the court must direct that the prisoner 
shall be either hunj: in chains or buried within the precincts of the prison. But, by 
stat. 4 A: ") W. IV. e. 20, s. 1, so much of the stat. 2 & 3 W. IV. c. 75, s. 16 as authorises 
th<* haiininjj: the body of a murderer in chains is repealed : and, by stat. 6 & 7 W. IV. c. 
:>o, the enuetment as to the time of execution is also repealed, and sentence may be pro- 
noun. e«l as in other capital offences. And under this last statute sentence of death may 
be recorded. — Stewart. 

30 The distinction between petit treason and murder is now entirely abolished. 9 Geo. 
IV. c. 31, s. 2. — Stewart. 

Sl It lias been determined that a person indicted for petit treason may upon 
<bnce of one witness be convicted of murder, though acquitted of the petit 
Hadlourne's case, Leach, 363. — Christian. 
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Tin- puni-htiii-nt itt'|N-tit tri-a— >n ill u m:ili i". !•• U* ilniw n ami han^i. an*i ,-. 
it U'liiiiin tn hi ■ ilraw ii ..ifi 1-uiin't.i tlif iili-:i ••! w hit h lalf«-r |iuiii«Ltii<-M — •:.- 
tn hair U-i-ii liah'ii il •!••%* ii !■■ ii* l«\ tin- law* ft tin- aiiiHiit l»rui<i*. «lii>r. • 
(li*lnin<l a umiiari !«• !■»■ l-iwin >i I* *r munli rwi^ In r hu^imii-1 i ami ii \* in*« I • 
umial |<iiiii«liiiii-iit l«»r a. i »nri» ••! inaMim t • >iiuuit 1^*1 i>\ iIi-hm* ••! thr 1« n.j *- 
hcX ' '■ |Vl-»"1»* til ill \ • •! Im-I:| tna-Hi w nr tir-t i|i l-aiTfl !!••• In in fit -t 
rlrrjjy I'Y Matud- IJ llrn. \ II 1 7, whnh l>^ Ui n *u.« •■ v\U h«l«-l t«« tht.r 
mi*if 1 -*. alM-ttui^. ami iiiiiii<*fliiin». I.\ ntalnlv ii llvii. \ 1 1 1 r. 1 ami I 4 J i 1 
mill M v. 4. 



< IIAI'TKK XV. 

UK nFFKNtKS A«iAlN>l' TIIK rKlt>".NS 11F INMVIW'AlA 



•»•:»] 



*IIa\iMi in tin* jm-t •■tlnijr chapter <-nn"i«li-ri-i| tin 1 principal crimr «»r 
"""J puhlii- up»ii:; that ran In- < «*fiiiiiit t«-i| a^ainM a pn\al«' «ui>jr« I. fiari.* \\ 
by i|i>«*lri>\ mil; In- I1I1-. 1 priM-ml now fu impim- into -m Ii ntlit-r rrunr« aifl nit* 
<k»iiii*ain»iim ;m uinn- pit uliarly a tin t tin* m< wntv u| hi* jm-n^n whih* lit mj 

OI"iIii«m» Minn* hit |i'|iiiih-«. anil 111 their naturi' • apital ; utlit-r* arv »:iii| !•• n.*^ 
ilt'iiivanoiir*. iiihI |»uii«*hahlc with a li^hti-r amiiia«U ii>p»n Of' the lrli<ii!t-*». tLc 
Ul>t in that i»t umijUtm 

1. Mavhrm. fin iy/if /#•• iiifi. wa-» in part mii-i'li-rcil. in tin- pnitnlinif l«N«k 9 »• 
a civil iiijury; luit if h sil*" lm»ktii upnii in a rnmiiia! hirht l»% t !■•• law. U i's; 
mn iitr»N imi* l»ri*:i«-li nf' tin- Urn:; * i«;i'v, ami an «»rt.in ♦■ t« inline t<» *i«-|*n\ • I.**, 
ol tin* ahft ami sf-ittaiiri* "I In* "•iihjrct* F'nr ma\ Ih-iii i* pn •■,••■ rly «lt fin««i : ■ 
Ik*, an ur may rt-iin-fiil>«-r. I In* \;nh nt I v «h priVMi^ aii"tln-r • •! the •!■«• • •! »iit I. • r 
hi* iiii-ii)U-p» a* iniaji, niii|«-r him tin- h-— » al-h-. mi fi^htiii^. citlnr t«« ilt-ft n-S • ^ 
wit <»r t«i aim«'\ hm aihi'r^iiM . A Ami, thftrlniv. tin* 1 uiimil; «»tf ««r • 1 1 -_• > •- ^ 
or uiaki'iiiiiLT a man'n haml nr tiiii;*-r. or ntrikuii; ''Ut hm v\v or I"nt«-»iK r 
drpn\ miu In in ft thuHc part- tin- 1<»— nf wliii h in all animal* ahaff* th» ir < ■01^ 
«n* ln-lil In In* ma\ lnin-« lint tin- 1 lifting iifll hi^ far ««r n«"M. nr flu- ii** ar* 
tint In-lit In hf ma\ hi'iii-* at 1 niiiiiii'ii law. hi-i au*f Cht-y •!•• tint %nak«n l>ut ••r!;. 
ditliifiin 1 In in 

Ml\ (In- aiitii-iif law "I Kiijlaifl. In' that tiiainu ii any tnan ul.tr> 1 * 
In- In-t aii\ part ••! hi- l"»l\ i\ a* -• liti ln«i| tn I- «m* tin* likr part. »»«i»* •>?• 
f,r>, /n. n, /,.-., , . chilli 1- still tin- law in >\% <--h-n 1 </ j Hut tin* Hint .iltimir»i« 
nut «»t 11-1-. parti \ !••■# :in-i- tin- law •»! ri'talialimi, an wa* I'nrnn-rly •In-Hf, « • 
at Im'-I an Mia*li ipiati- ruii- *>l puii.-hiin-iit. ami partly l>ti-au««- ii|n<n a nj*; 1 '- 
nt" tin ntli'lli'r the |Hlfit«lilfii*iit nitlhl Imt hi- r* j-atnl S» that. I«y tli«< f»n.n- - 

law a- M fur a l-uij T : 1 1 1« - «? 1. m.i\ !■• in \%a- "hly puiti-hahh- with tin*- i p 

impri-'iiiMiiit. t ihi'm -■» p.ih.ip-. :).•■ ••;!• it* 1 i.f max In m hy lantraf .<<ii. w : 



•Jim; ] 



all our "lil w riti-p* h« M t> 

• : 11.1 r • *.•: i>..i -.: 
k . ^- • • ]• 

• *•■ , ■<■• * 

• -..■.». i .- i.' 

1 H it : ! .1 11, « k 1- 



•n/uitur i//iy t.m-l" f~rrti ,ij * 




'" I'.i !).• ««ii... II! . I*. ■ !i.» 1. -I il! li>> I'-l »'t : I . ..tiSli-.-l !«• t~- hii-t* — ! t»..* - 
h!1 1 .1- - •■! l..^: t .11. I I • ' ■ !"« - 1. 'i ■ ■■ -li.i * • > i.l» i:.in -1 !•■ U- .irawri an>l hr ( *-.i 
All- 1 .t. 1 . •.• :t- «■ •. !■ ■ -I ..I ' ■ ■ ■ ' ■ ■ -i. • ' •! . • ill.-- ■'!• It-iii*- M ■ lK r •■,••»• ■ • 
ii.»"« • '. -ii uii 1 ti.« :.;■■• >•*. • \> • ,* • :, 1- .- >i •' :• -1 i \ tkf .'• 'mi» II . .7 111 .-»ta-« 
jinir • i* r >. ■■ !. ..!!• r •!.■ j • 1.^ ■' •■■■ ".'■••.■ !I . T •!,.■ imij>>r.t\ i-f fhr i-.. i»-« 
i%>: r • • • 1 ti..»: .ii !:.■ . . k -» ■! n.< 1. >>n\. :••!«! {■:.••:■ a»- -i. ! I. •• jintt;iii«-iit mtn-ttio^i 1 
th.it -r.ft'ii?. -ii ■■-.I'.-i l-f a-i i-i 1 - :!.• :i.- 1. Ija ji, i».i». m t r |«-ia trr«Miii F«*t ■■■■! 

— ^'Ufcl-TMN. 
4.4 
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quando perpetuum exilium, cum omnium bonorum attempt ione. "(g) And this although 
the mayhem was committed upon the highest provocation. (h) 

But subsequent statutes have put the crime and punishment of maj'hcm more 
out of doubt. For, first, by statute 5 Hen. IV. c. 5, to remedy a mischief that 
then prevailed of beating, wounding, or robbing a man and then cutting out 
his tongue ov putting out h'vueyrs to prevent him from being an evidence against 
them, this ottence is declared to be felony, if done of malice prepense; that is, 
as Sir Edward Cokc(«) explains it, voluntarily and of set purpose, though done 
upon a sudden occasion. Next in order of time is the statute 37 Hen. VIII. e. 6, 
which directs that if a man shall maliciously and unlawfully cut off the r*2fl~ 
ear of any of the *king's subjects, he shall not only forfeit treble damages L ' 
to the party grieved, to be recovered by action of trespass at common law as a 
civil satisfaction, but also 10/. by way of fine to the king, which was his criminal 
amercement. The last statute, but by far the most severe and effectual of all, 
is that of 22 & 23 Car. II. c. 1, called the Coventry act, being occasioned by an 
assault on Sir John Coventry in the street, and slitting his nose, in revenge (as 
was supposed) for some obnoxious words uttered by him in parliament. By 
this statute it is enacted that if any person shall of malice aforethought and by 
lying in wait unlawfully cut out or disable the tongue, put out an eye, slit the 
nose, cut off a nose or lip, or cut off or disable any limb or member, of any other 
person, with intent to maim or disfigure him, such person, his counsellors, aiders, 
and abettors, shall bo guilty of felony without benefit of clergy.(Jf) 1 

Thus much for the felony of mayhem : to which may be added the offence of 

(ti WrnrL fol. 144. which they were therefore in-licted. And Coke, mho wu * 

•*» sir K<lw;»rd Coke (3 Inst. **>-) has fronscrihod a record dhgrsice to the i>rofottaion of thu l.iw. hud th* effrontery to 

of ilcury the Third's tinu?, (('Uiu*. 13 Urn. III. ni. 9.) by re^t hit defence ai*m thin point. — that th<* Arnault wna not 

which it p-ii'lem in of Snuien-tidiin* »nl his wife appear to committ*»d with an intent t*> <l.»fljnirt>. bnt with nn intent to 

1iiti» l**en appndifndcd and committal to prison. heing miinier, and thcnforv not within th<- *tatut*». Hut the court 

ifid'rt<xl tor d»'ditiK thus wuh John the monk, who wu held that if a man attack* another to murder him with such 

c<uj:lit in -.dult«*ry with tin- wife. hii instrument *» a h**^ hil!. which cnun.>t hut endnngi-r 

»' :t Init. <)-'. th> di«fignriu# him, ami in such attack happens not to kM 

i*,'»u tlii-t -:;itut.» Mr. Poke, .•». p'ntl^mm of J?ufT)lk. nnd hut only to di-flcure him, h«« m iv he indicted on this 

on<- W.xidiiuru. « l.iUmrer. were imlicnsl in I'.l, — Coke for st.itute; and it sh:ill he h-ft tot ho jury to determine whether 

hiring 'in-l ulM'ttin^ Wotniourn, ami Woo.liiurn for the actu.d it were not a de.^igu to luunW l»y disfiguring, and couae- 

f <et nfHiirtimr tin* n »«.< of Mr. Crinpe, <\>k««'n brother-in-law. qu ntly a tn.<lk\<m* inti-nt t>»<li«flguiv as well as to murder. 

The ci* ww honiHwh-it Hin^ultr. The murder of Cri»po Accordingly (he jury found them guilty <>f such preriout 

w.»- inten.l «1. ainl ii- w.is l.t'i fir «le id. beii.g terri.dy iu:«'nt to disflgur • in order t.» cflevt the principal intont to 

h.i'k'<i and diifi^unil with a h"«ljr.».bill: but he recovered, murder snd th>*y were both c^nd-mned and executed. 

Now. the Imre intent to murder it* uof. louy: but to disfigure State Trials, vi. 212. 
with an int nt todisfi^uru is made so hy this statute, — on 

1 Those statutes are now all repealed. "So much of the 5 Hen. IV. c. 5 as relates to 
cutting the tongues or putting out the eyes of any of the king's liege people, and to any 
assault upon the servant of a knight of the shire in parliament," hv the 9 Geo. IV. c. 31 ; 
the 37 Hen. VIII. e. 6 wholly, by the 7 & 8 Geo. IV. c. 27 ; and the 22 A 23 Geo. II. 
c. 1 wholly, by the 9 Geo. IV. c. 31 ; and the old law with respect to mayhem is now 
merged in the last-mentioned statute, sects. 11 and 12 of which provide ample remedies 
for that offence. There are, however, two species of maiming not included in the 9 
(Jeo. IV. c. 31, it having been previously found necessary to make them the subjects of 
distinct enactments, — namely, injuries done to the persons of individuals by means of 
wanton or furious driving, and by means of spring-guns and man-traps. 

By the 1 Geo. IV. c. 4, it is enacted that if any person whatever shall be maimed or 
otherwise injured by reason of the wanton and furious driving or racing, or by the wilfnl 
misconduct of any coachman or other person having the charge of any stage-coach or 
public carriage, such wanton or furious driving or racing, or wilful misconduct, of such 
coachman or other person, shall be, and the same is thereby declared to be, a misde- 
meanour, and punishable as such by fine or imprisonment. Proviso, not to extend to 
liiickucv-coaches drawn hy two horses only and not plying for hire as stage-coaches. 
Tins it will he observed, applies only to cases where some injury short of death is 
inflicted. Where death ensues from the negligence or misconduct, of such persons, the 
oth-nce amounts either to murder or manslaughter. See Rex vs. Walker, 1 C. & P. 320. 

By the 7 ^ 8 Geo. IV. c. IS, s. 1, it is enacted that if any person shall set or place, or 
(mum' to he set or placed, any spring-gun, man-trap, or other engine calculated to destroy 
human life or inflict grievous bodily harm, with the intent that the same, or whereby 
the stm»\ may destroy or inflict grievous bodily harm upon a trespasser, or other person 
coining in contact therewith, the person so setting or placing, or causing to be so set or 
placed, such gun, trap, or engine as aforesaid, shall be guilty of a misdemeanour.— 
Chitty. 
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will'uii\ :iriil iii:i!ii-iini«i\ -hnt'iiii.: at imy |N-r-on in any i!iii*!i.ti^-li«iii*i* <«r • ri.«-r 

|ila* i- . an ••:!• it I u I. i'li tin- )>r"l>al<li* ii»n-ti|in-iiri- ma\ In- nthi-p k....: j <*r 

(| 1 '".illiilii:; liitll Till-, thiill^li Im -Ui ll r\ ll ■ •■li-«f-i|t|i in i* Vli»<|i'«. I- I:. .*■#•- 
' f.-litii\ Mii!iin;l 1'i'in til i>l «'li-r^y hy ulati.ti- 'M im I r J J. :»!»■! !..• r» j--n 
iiiii 1 Anio.-I u.i- i >iti\ ii d il iii 17-1! l«»r nI»«hi|ih^ ut l»«nl Oii-h-w . hut. !■• n „• f.-»il" 
a iii;i«linaii. ua- in\ir t.\i-i utfl. 1ml ront.n<->i in pri-on. * heiv lie Un «1 u'-»ul 
thirty \ « ;iri all* r : 

II Tin- -n-..|i.l nilniir. ni'iri' imriM-iliatfly iifTi-i-lin^ tin- |mt^»h.iI nmr t\ *-( 
ififlivi'ltial-. nl.it*- to tin* fi-malf |»art «•! In- n»:t,.-ty - Mil.j««t-, Uin^ it at ••!' 
tin ir ' ./■ iK', ,/'*./if '-■•« ami fiiif/'riif'/' ; wliit-li i- vulgarly «alh*.| •/•■! /•#!•# .i* A'-**v 
rW. I'\ -latiiti* -J Iiiii VII «■ 1'. it i- riiartfil tliat it any jm-p-'U -liall !«•- Iu« r* 
tako sin\ uninaii. iM-iiiij iii:u<I. u ii|ti\v. up Hid-, ami Iia\ 1114 Mil. -tain «• i-.tiit r in 
^inmU hi- laii«iv U'iiiii hrir-a|»|»ari-nt to Iht aii'o-top*. roiitrurx !•» hrr »:»i. and 
attiTwai-'l- -In- In* marrifil In wiii-h iih-iIimt, «»p l-v In- t-<»n-«-iit to another, or <!r» 
tilfil ; -mli |it'i--iii. hi- |mM urvr* an«l alu-Unr-, ah'l -m h a- kip-wm^'lv n<«-i\e 
Mlrli unman. -hall Im> «l«fiiif.| j»ril.ii|»al Irion-; ati-i, hy-tatiltf .»■» Kn£ •■ 1*. the 
ticiirfit «»t i-liT^v 1- taki-n auay Ipmii nil »i]ch trlmi-. who -hall U* |ip.n« :|«ai«, 
pDN'tiriT!*. or ai*i , --«»rn*- '»#/-i/v the larl. 1 

In the ri»n-tru« tii»ii «i|" tin- -tatiitt* it hath h«*i-n ih'ti-rmiiiril, — I That th«* in- 
ilirtiiirut iim-t alh'^i' that the taking hum tor Iw-rv; tor -u« h »n> th«* u«ml« «if 
tlu» hlatuti* ./• «. In nrili-r in fthiiw thi*. it iiui-t a|.|*ar that tin- mou.aii iia* 
milt-t:iiM «\ i-ithiT r«-al ttr |KT-i»nal. op i«* an lu*ir-a| 'parent m 1». It 1111W n).[«-ar 
that -hi* ua- taki-n auay a^ain-t In r Hill. 4 It nni-t ai-o ap|M*ar that •h* 
wa- atti-rw.ipl- inarririi up »iililn| Ami th««ujh |n— iM\ thf inarriaj** ^r >ir. 
Hlriiii-tit mi^hl l-i* h\ ln*r -iil-i-tjiii-ti! i-nii-fiit. hi'in^ *«i'ii thin-tti \>x llatti rn-« 
ulti'p thi- taking, yi't tlii:- i- !«l'»iiy. it" tin* tir-t taking w<n- a^ain-t hi-r m ill . ».• 



t 11. -» p r tin 

1 11. 1 r 1 •«•• 1 iii«k i' 1' *■•» 



>• 1 11 ki p i- ***» 



1 All thi- j.r. \i-iii* -tatnli- %*.n* r*-|- .il< <l. •*• far a- tin v •• x t • • t - ■ I . I !■• . ?!u»r.-* r>!«:.nf 
in tin* J • •■{.. 1\ -l.ilulf 1 Vs. ». 1- *»"i. I \ » 'J nf wiiit li iht* :f|ii)iu:-t<rui.' j-u.-.n *.r -i*b- 
l»iri^. . u"iii.» ..r U'Hiii'l.lij "f imii-iiij I - - 1 1 1 v lli|iir\ ?.. ntiv J~i»'ii >l •ii. a i > n>ii« '•• !.'• «• ta 

inti-iit 1 11. nut t j. nr •!-■¥■. 1- t.-l-mx | uiu-h il.lt* mrh ilt-^tli : uti'l th«- ?■»:!•••« :n.» • r ■•.— «r» 

ft*|..n\ ; ■■iii:-1i.i , -!<- »:th ir ni«|»>rt ili>tii l«»r 1 1 f «- or lif'f.»M v.« ir-. -ml 11 .■* f« j-r. k | ••-rti- 
lll»h". • r ituji -■ iif.». nt ! «r tiirif w-.ir«*. *../.. lln« all. in|'f.n; !•• .1 irn:f. ••••r j- - u he. 
or Mi •■! iij .\l .an \ |- •-■■!!. ..r <lr iwiii.* a rr^.'.-r t.r .i!!» 1 |«l:iij !•• «1:»« !:jr^«- !■-» 1 -. -ttwi 
at »ii> (•■i->ii. "T I- tlroMii. ■iil!«'i'.iii-, i»r -tr.ii.prl--. w.t!. ini«*tit t«. iiiur<i<r t*.-:^t. rv> 
InmIiI-, 1 r • 1 i.r \ Im i tli . !• .1. - llif .il'« ii.| tiiiif \'\ .iii\ -in li iik'.ii.* !•* iiM.m >i •*>.-•■*». 

or «1 ■ il-|. .iii\ j-r--.ii. * "• tin •• inlin,; ••\|>lfi*i\i- -iiI-!.iii< •■«. or *lir«i«in-r •!•-<■ r-.» !.»• 
Ili»tt»f.« ll. : 1: t • nt |.. It ■ r :t 1 . in urn. or <li«tik»<j|.- »r \ | • r«mi « '• : im-l tin- Tr*. •• U> 
|ir« •• 'ii- .» * - -rf !■ ■ 1 1 I \ |m'>.-ii i-r ••li.i-ru ;■•■ >. >•. An-1 tin- inal.«i**u> •ial>t.!ti ^ »»r ti >m. i.a^ 
Affn )•• r-.-n. Willi-. >»t clo- ml «-i»l to iiiuitl.-r. i* * iii^*lf!iiiMiiiMir. 14 A 1 '1 Vift c I • \n«l 
How .it->. I>\ •>!.•! '< A I" Vht •- -'». *4M\ in i\ In in <*•-• 4«ioi|.«| |-v iiiiIp ->ti«|\ r.iii.i.- , 
|>jin>l.-r >>i tiiln-r -ii*'-i.iih ■■ !•• * \|.]<-|.-. .>r llo a 1 .ni-inj or il«li\. nut* t««. *-r i-jum 1 .; to 
takt-ii I \ . .n. \ |h r-.ni .1 r 1 x <l .i.^.-i n* lh:nj. .«r th«- • ■•»! : ■■■? ut it .i|-|l\in^ to ai.« |« 
uii\ • ■•• ' \ • tf j.'I • r ii in.*, r u- -nt. «t. hi. •• with iff- nt f-» 111.1:111. 1* it ti-|oi)\. «n<l j t.n:«k> 
ulil'* %i ."li 1 1 .111 -j- rt.i ■:••!. liir !.:■-. • r L-r n\ !• rm ii.»l i\t .-•-l:nj ihri-- onn. w.fii ..- «ia- 
out I. .i-l i.il-.iiT .i'i i -•li!.ir\ 1 ••iitiiifim n*. Al** lht« .ii|>tiirii*>tf nn; • )il<*rt>fnrui 1 ^U'ljr.-j'B. 
or o'li. r -lu| i'!*« ;ti.* <lni;». uith int. nt r.i t-n.il.If> fh«- •■ff.-nlfr lo tfriiiiut a f«-i-.iti w a 
f«*lfii\ -*!«. ll. .n.-l j uiij-l. »>l-i-- •** 1 1 1» tr.iiioi"-rt.tti>iii fi.r lit** «>r n.»t !•— • Ditu M*on ^ir«. or 
Uii|-r -oil-in ui :.»r tl.'t ■■ \i .ir*. It A |."i \"i. c •-. I' 1 . •. i. « *n«i m. n with |« n*\ »*-r* itu«W. 

l«i A 17 \" I* * . '•■ ^[|««K1 

1 Ti -•.,•.!•.- i-. ■ ' •■• h wh- \\\ r. 1 ■ .!• I »■■. tii. ■.. IV .-. .1. I % •!--!. 1 • ■■' whi^a 

it !• •<■•<:.. i •'. ,t w •.. 1. .«ii\ \% .'n 1. -■. .11 int. . 1 ■, .:.■.»■.-! w h> "lo r \r£-\\ *r . ■ . ; !»»■*-. 

■ . 1 . *» 

|ir<— I ! ■■• , '. , i:- ..' '•-,','*'. « ■ ■ 1 - I - " I. >. "f ■ .'i* I ."■ II' ll -ll\ !•■ i| ••! ?-■»»•. |. • • «•.!••■ .^ 

• ll.iil '• - il: » ! '" " Mi' t ■> ■ ■ ' !.■■■! ■•! k li I.- U I « lit I1.1l l'^ «i|. I. ill't *t •( .! km 

|H-f 'i »l. . . '•■ in 11. ' »•• » "I I'i- :•■ *.i •■ .in t\ . • t|. • . i, .11 I, i«..tii«n a.-^I'.** h- r ■ i2L 

Mifli • •• ■ • ' ?i. i« :\ • ■ i|. fli. I . • ■ r i-.- },. r •.. »*■ •>. irr> <l .r .1* hi— 1 »■» jiih •■«?-♦ 

I * r- ■.. ■ .v ■ . . -W ii 1-r ..'I 1 . % ■ *. i '- -ii .■:.»... i. • jii'l.ii^. ttr a 1 -!: n j *uwta 
ittl.' i. • ■ a! ^> »'u!'\ ••! -.'ii-iit. .mi I'.nj * »■■• ■ '• 1 fli.:...' •ti«l! t«* 1 .i» i*- fit |« 
tr.iii • ■ ■■ l ' - .'.■■■■ ! r a!.\ !• r:i. I.- • !.■•!;, n -• -. • 1 \ - .r» •-> ?o l«- Ui»|'n*''l.«tl w.ta 

1 - «4 . . ,: I i.-.l ! .*■ .4: '..r jh\ *t«i in 1. ■ . I i.j f-.-ir » ■■ir- • iiittt 

* l> it i' !'..•■ :>•;• .I-!** *l-lu« -tfii 1* * ••i.:it..-i 1 ■• "ii- 1 niiiit%. t*n-l tht* uiarrug* t» aolaMr^ 
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and so vice, versa, if the woman be originally taken away by her own t n*ent, 
yet it' she afterwards refuse to continue with the offender, and be forced a-ainat 
her wiil. she may from that time as properly *be said to be taken against p +*HXk 
her will as if she never had given any consent at all; for till the force *- 
wa> put upon her she was in her own power.(o) It is held that a woman thus 
taken a way and married ma}' be sworn and give evidence against the offender, 
though he is her husband de facto, contrary to the general rule of law, because 
he is no husband de jure, in case the actual marriage was also against hor 
will., p) In cases indeed where the actual marriage is good by the consent of 
the inveigled woman obtained after her forcible abduction, Sir Matthew Halo 
seems to question how far her evidence should be allowed ; but other author- 
ities tj) seem to agree that it should even then be admitted; esteeming it ab- 
surd that the offender should thus take advantage of his own wrong, and that 
the very act of marriage, which is a principal ingredient of his crime, should 
(by a forced construction of law) be made use of to stop the mouth of the moat 
material witness against him.* 

An inferior decree of the same kind of offence, but not attended with force, 
is punished by the statutes 4 & 5 Ph. and Mar. c. 8, which enacts that if any 
person above the age of fourteen unlawfully shall convey or take away any 
woman child unmarried, (which is held(r) to extend to bastards as well as to 
legitimate children,) within the age of sixteen years, from the possession ami 
against the will of the father, mother, guardians, or governors, he shall be im- 
prisoned two years, or fined at the discretion of the justices; and if he de- 
flowers such maid or woman child, or without the consent of parents contracts 
matrimony with hor, fie shall bo imprisoned five years, or fined at the discretion 
of the justices, and she shall forfeit all her lands to her next of kin during the 
life of her said husband.* So that as these stolon marriages, under the ago of 

(•) 1 Hawk. P. C. 110. (f) Cro. Car. 488. S Keb. IDS. State Trials, v. 4ft6. 

(9) 1 Hal. P. C. 661. (rj Stra. 1162. 

ized by consent in another, the defendant cannot be indicted in either, though hnd the 
force been continued into the county where the marriage took place, no subsequent 
consent would avail. Cro. Car. 488. Hob. 183. Hawk. b. ii. c. 25, 8. 40. 1 Runs. 820, 
821. 1 East, P. C. 453. Where the female is under no restraint at the time of marriage, 
those who are present, but who are ignorant of the previous circumstance*, will not 
share in the guilt of the abduction. Cro. Car. 489, 493. As to accessories after the faet, 
see 1 East, P. C. 453. 3 Chitt. Crim. L. 818.— Chittv. 

6 It seems to be well agreed, and indeed to be beyond all doubt, that where a woman 
is taken away and married by force she is a competent witness against her husband on an 
indictment for that offence. 8ee Phil. Ev. 3d ed. 70, and the authorities there cited. 
But the proposition that where she consents to the marriage after a forcible abduction 
her evidence is equally admissible, seems to admit of some doubt. In the last caae of 
this kind (Wakefield's) both the abduction and the marriage were in faet voluntary, the 
lady's consent to both having been obtained by fraud ; but it was held that the fraud in 
law amounted to force, and the lady was upon that ground, it is conceived, admitted a* 
a witness against the husband. A doubt afterwards arose whether the marriage in that 
case was valid or not. which led to the bringing in a bill to annul it, though the prevail- 
ing opinion among the profession seemed to be that the marriage was ipm facto void, as a 
marriage procured by force: in which view of the case, the admission of the wife's evi- 
dence would not be an authority upon the question one way or the other. One account 
of that trial states that Hullock, B., declared that, even assuming the marriage to be 
valid, he would admit the wife's evidence, for there were cases in which the evidence of 
wives was admissible against their husbands, and he considered that to bo one of them. 
And. upon the principle that a woman may give evidence against her husband in the 
case of a personal wrong done to herself, it does seem that the wife would be a compe- 
tent witness in a prosecution for abduction, even though the marriage wan valid. — 
Chittv. 

• Tli is act of 4 4 5 P. and M. c. 8 is wholly repealed by the 9 Geo. IV. c. 31 ; seot. 20 of 
whieh enacts, that if any person shall unlawfully take, or cause to be taken, any unmar- 
ried girl, being under the age of sixteen years, out of the possession and again* t the will 
of her father or mother or any other person having the lawful care or charge of her. 
every sueh offender shall be guilty of a misdemeanour, and, being convicted thereof, »h*u 
be liable to sutler such punishment, by fine or imprisonment, or by both, as the court 
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f>i\fi a i>n. wrrr UMiallv ii|miii MnTi ••nary vifw*. thi« net. Imm!*** |»iifii«luiij thr 

M'fliHi r. \w-i !\ r- - in- *\ •-• 1 |ln< («iii|it:itiuli Kill fin- latter part of tin* j. ! .* r.. .w 

••'In l »"■■ ii«i« i- •! •:iiiu«»-i n-»-It *- I'V |»ri>v)»i>iii<- nf awry tilth mil kiirl m i<i« ti 

' in:ik«- tin- iii;irri;i^i* tolalU \on|... in tin- »l.»tu:« '.'•► «mi II r. .„; ' 

111 A llur-l "iV'-m «•. a^aiuM thr ti'inah- |nirl iiUo o| hi«* m:ij«-M\ » •ul-ji-t I*. i>ut 
ntft'iiiii-il with -ri .if i-r aggravation fliuii that ot" fon-ihli- marriage, ii t ?•• i nib* 
n|' r-.y. ••/'■** .,■■,/.. r'#in. or llif r;iriial khow Inl^r o| a Woluali !<<r« il-:\ Al.'i 
Il^llll^l luT \\\\\ I l.i-*, I'V (In- .lrwi-h law. / Ua* |»iliii«hi--l Hill* ijralh :n • a*> 
tlit 1 i|.ii'.i**«l »;i« I'l-lml lii-il l*i uii'>tli«-r tnah ; ainl in i :im- mIh* kuh hot li-tr tlw«J 
tilth a ln-a\ \ liiif « >ff lifi\ «li«-ki'l*« wa* to U* |»:n* 1 to tin* il.iiii«M'lf* lalh»r. »•••! *L«- 
wa» !•• hi- flu* will* i»t' tlir ra\ i-lu-r all tin' ila\*»fil hi* hl«\ without that \mnmrt 
• if i|i\iiri-i' wliii-li \\:it in ir-iM-ral |N>nnitti*tl hy tin* .M*maii' law. 

Tin 1 i-i\il law »/ ••mn^lur* tin* itiiiii' «»f ra\ i-hun-nt withilrath aii'l o»rri*M~a- 
t ion m| ^imh|h ; uiii|i<r h hit li it iiirlinli-** U.tli the oth m-«> o| Im-. iM«« a Mm lion 
or taking away a woman troin Iht Iru'inN. "I wliii-h ««■ la»t «|Miki- ; »ft*l bIm> 
On* |iri«»fiit oth-lirc nf tiu-ril.lv ili"»linlltiliriliL; C 1a«-ibi ; ritlnT of w hl« It without ibr 
other i?« in that law -nflii-it-nt to t-«»ii«*tif ut« a a capital t rmir Al«». the ntraiih.; 
away a woman lioiii Iht puivnt* i»r ifiianliaii**. ami ilehuii'-hih.; hi-r. i« equam 
penal hy tin* eni|-erorV« nliei, whether -»he eori«eiit or i«» loree-l: ,, .«nv V'-i'mtt*'**. 
*i iv /i«»/» n/f/iif.4 »«»//ir ri 'mm. f«//»- /./ii/ii/.o fui-nt i*ri+tnitum." Ainl tin*, in •»ni»T !«■ 
take away from women every «»|t|H»rtuiiify •■!" ntYi-iiilin^ in tin* way; whom 
tin* Itoiiiaii law !»ii]i|ii»M a « ii'-vt-r to i»i»aMrnv without I In* •*eilin , ti'#n an<l art m 
the other m'\ : an<l thtTi-loiv. hy r«--t ruiiiiiitr »n*I making ho ht^'hly jn-nal iht- 
ittiliritatioiir* of tin* nun, tl.t-y niraiit to ••■i-iirr rtli-i-tually tin* ln'iiour of tkt 
Woiui'ii. •• Ni #-10111 i/'m r.ift'in* m» f H, nl *iir>»' tiff /•■f/nr. •!'» Av<ior«'«/i f.i.-ui-.rr » 
ft tit J h ntortht, #!'/'/■ Mi*//f»ri. .»■/■» V"!»nt» 9 «ov fiM-Vnfi, j»».r.i»i./i /••*« r^/otyiff «r . 
yum /i'n 1 j y- »»/;/! \i<llf riiw/n/ii/ii, ,r/i i;i»i./"> ;i#yii' ».«.«ii A'«imn««. ywi iti'/i? j/y: fj 

•"•111 y-Ol-IWl. Oi /«• »/»ir. * A '*< rf* loin ..;/.! » ■/■■ '.'.'i ' 'i', fti»l '•■/•■ «i« I'* '-M* ** 

" J jirifir/, /i'./( f/. .-.' f./»/i i'f/// i.«i ftnf'ttft it i" us .»# «* ff'-iffr" |tut .i^r 
l!lli:li-»ll law <|or» imt « |iti'l't:iin i|lli t *■ Mirh ^llhllllli' i- l«*:i<« ■»! Itii' h'»»i'Mir nl r;thrr 

hi*x a- to |;iy tin* hlaiiif of a iiiiitual fault ii|hiii out' o| tin- tran^^n -«*••!-« >>ti.\ 

aii'l tlnnloi-1' iiiaki"* it a in-<r«;in ni^rnlit-nt in tin- i-rii I ra|«< that .1 inu*'. 

U> a^.iiiot tin* w « ► i j i ; 1 1 1 ' - will 

Ka|H- wa*» |iiini«ln a i| hy tin- Saxoti law-. j:irt imlarly th"»«- •■!* kiii^* Athr. 
i*t:in.. ii > with iliath; ulmh wa- al-»o M^rtiul-ii to tin* ••!•! (o>tt.:< or S ai.«S. 
lia\ ian t >'ii*»tiliition i. lint thi« wu« altcruai-'i** thought too har-1 . an<i it. .:• 
»ti*u<l aiit«llnT >r\ i-rr hut hot i a|otal |nihi-liiii>'iit wa«» inllut* il h\ Wii.iatn lh»- 
I 'oii'jinTor. \ ]/ , < ;i«trath>fi ainl li>**«* «>t v\ •■•» ;> »/ w huh rontimuti till mllrr lira* ttK. 
wpiti-, in tin- n i-n ni' Hi'iiry tin* Thinl Hut. in or»l«-r t«» |»n-v«»nt maii< §*••• 
ai'«'u^.it;'>ii->. K wa- thin tl.i law ahit.il M-i'in*. -till rontiuui"* to U- n» in a|>|-«-aU 
ul r.ijM j. that li>«- Ui'inan ^ll"ulo iiniiK-iliatt ly alli-r, "i/uwi r# rju /arfif m«if^- 

■ «fr»..h | k >l'.i • •! f«h 4# a y«r> .*%M«m i. i» c. X 

!•• -.1 il .. # i / l. . ■ •; : ■ ;« 

-.'••: • i iul r i «wi 

• l:i •■ • ii .» 

fth.ili .im iS'l Ii. - • '..l.;>> w.i- (..niii'l f<T th«- |-'ir|- f iii—-!iii£ •urh ary^w thai •*' 

ir- < "in t 1 1 

* >■;. h .i ::. it- t >■. .1" •. ! ?»• .'\ . n il.o j..irt i-f thi- f- ru.ih*. tint i« n-il prvw-ur^l Kr *•#•» 
i.r t; I'll. \\-- .'. I i. -r !,<.* I. \ -I. t li.ii .11 j 1 I.-.H I..!- 1, .if.-r mn> h >IiniI*i «»nt«-rti;a«>l 
iii-'ii :'.• | ■ t ■ ■!!.- !..■•:.. ;:■:■•- •« * ■■ I 1 -- ■ I'f. • ! M A K ••**.'. ih»f ih«- l*w 
IV. • ?•■ '■..•! ■ - :. .■■«■%:. ■■ »» i!i ■■•*•■ m>. Inn- l^-n %«•!•!. tm«|er lh^ "J* *•**? 

It • "ii i- .!■' ■ '•.■■. i. ■■■...? r ..- | !'•:•■. .!•! | »i|.- i. >f: ->"•?;•»• li I .«f |«r*nU Si» 

l{.-\ I- : ■ !.-..■: -J V a »: - I 1 A i " -.••. ..'.-I t».- i I.'!- li! ..f !-^l T V- «.h iK-^rt 

Th- I \ ■" !■■.■ I . i. •■■■".. till! l! Il!\ \ l! I *!l l*'lft-f« a •Mi|i*Tlir-.lfa<a| ht ir vmt 

••li.ii; J ■ i i ■. ■ \ ', ?: it: i.-. !.. i . -. - i- !,.;■ <i !«■■«• «-ii |« ••< t.« -ffi* ** 

I -«t :•■'■» i. i.l ■ ■ ■ ■ i .i,..,'!,!.. ..,. ...i.o.i ,»n\ tn»rt.-r n> «IikIi •!>■* 

f,A'. '%-•.- t t ■ ■ i ■ ■ . i .•!..!■■•■ • i :i ii j !:«i:u IIm« riitrn»^> *hA 

m- f ■ ■ '.i . .". • -.-- . - - - .• !•-■■-•".• -■ -. - _•-! « ■■■!! t«»irl\ - "• »■»>.■»»/ ?•- 

r- ■ i ■ ■ t j ■ . i . . • . ■-* 'ii- .1." : ■ ii ■• !'.• '■ „• «!*!iif-- » ■• !•» •••ei Irf lfc« 

linn. ».• * i * r M..- u -.j. .-•■!•■ ■' f..«- mi!? i.:. :n ,m A«t «»f ! k arl.Aiucnt an»4 

iiii-iiii j ' :«-u.-. wit. > h tii« \ iouM ii- .t I •■ si" iln* iiurnj^f w vuiU.— ^.'aiTnr. 
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ficium" go to the next town, and there make discovery to some credible person 
of the injury she has suffered, and afterwards should acquaint the high con- 
stable of the hundred, the coroners, and the sheriff with the outrage. (a) This 
seems to correspond in some degree with the laws of Scotland and Aragon,(6) 
which require that complaint must be made within twenty-four hours; though 
afterwards, by statute Westm. 1, c. 18, the time of limitation in England was 
extended to forty days. At present there is no time of limitation fixed ; for as 
i is usually now punished by indictment at the suit of the king, the maxim of 
law takes place that nullum tempus occurrit regi; but the jury will rarely give 
credit to a stale complaint. During the former period also it was held for 
law(c) that the woman (by consent of the judge and her parents) might redeem 
the offender from the execution of his sentence by accepting him for her hus- 
band, if he also was willing to agree to the exchange, but not otherwise. 

♦In the 3 Edw. I., by the statute Westm. 1, c. 13, the punishment of i-toi? 
rape was much mitigated ; the offence itself of ravishing a damsel within ■- " 
age, (that is, twelve years old,) either with her consent or without, or of any other 
woman against her will, being reduced to a trespass, if not prosecuted by appeal 
within forty days, and subjecting the offender only to two years' imprisonment 
and a fine at the king's will. But, this lenity being productive of the most 
terrible consequences, it was in ten years afterwards, 13 Edw. I., found neces- 
sary to make the offence of forcible rape felony, by statute Westm. 2, c. 34. 
And by statute 18 Eliz. c. 7, it is made felony without benefit of clergy; as is 
also the abominable wickedness of carnally knowing and abusing any woman 
child under the age of ten years; in which case the consent or non-consent is 
immaterial, as by reason of her tender years she is incapable of judgment and 
discretion. Sir Matthew Hale is indeed of opinion that such profligate actions 
committed on an infant under the age of twelve years, the age of female discre- 
tion by the common law, either with or without consent, amount to rape and 
felony, as well since as before the statute of queen Elizabeth ;(</) but that law 
has in general been held only to extend to infants under ten, though it should 
seem that damsels between ten and twelve are still under the protection of the 
statute Westm. 1, the law with respect to their seduction not having been 
altered by either of the subsequent statutes. 8 

A male infant under the age of fourteen years 16 presumed by law incapable 
to commit a rape, an4 therefore, it seems, cannot be found guilty of it. For 
though in other felonies malitia supplia cetatem, as has in some cases been shown, 
yet, as to this particular species of felony, the law supposes an imbecility of 
body as well as mind.(e/ 

The civil law seems to suppose a prostitute or common harlot incapable of 
any injuries of this kind;(/) not allowing *any punishment for vio- r*oiQ 
lating the chastity of her who hath indeed no chastity at all, or at *- 
least hath no regard to it. But the law of England does not judge 60 hardly 
of offenders as to cut off all opportunity of retreat even from common strum- 
pets, and to treat them as never capable of amendment. It therefore holds it 
to be felony to force even a concubine or harlot ; because the woman may have 
forsaken that unlawful course of life :(g) for, as Bracton well observes,(A) "licet 
meretrix fuerit anted, certe tunc temporis nonfuit, cum reclamando nequitice ejus con- 
sent Ire noluit." 

As to the material facts requisite to be given in evidence and proved upon an 
indictment of rape, they are of such a nature that, though necessary to be 

(" - Glanv. L 14, c. 6. Bract. I. 3, c. 28. (•* Ibid. 

(»j Uarrinsrton, U2. (/) Cd. 9, 9. 22. F/. 47. 2, 39. 

(') (ilanv. /. U, c. 6. Bract. I. 3, c. 28. (#) 1 Hal. P. C 629. 1 Hawk. P. C. 108. 

{*) 1 Hal. t\C. 631. (»)Fol.U7. 

* But now, by stat. 4 & 5 Vict. c. 56, 8. 3, the punishment of death is repealed, and 
transportation for life is substituted for both the offences of rape and carnal knowledge 
of a girl under ten years of age, for which penal servitude may now be substituted.— 
Stewart. 

• But an infant under fourteen may be guilty as an abettor if shown to possess a mis- 
chievous discretion. 1 Hale, 030. — Chitty. 
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kimuii ami »ritlii| t'ir ilr i-nii\ m i i«.n i if tin* guilty ami j«n^Ti .it:- i. ••! i 1 . 
ilih'N iiit . :iinl thi>i-i-I.*i f iiir (•• U- tMiml iii tiiirli rnniiii.il tri-ati-u-i a** .;■•••■ ir*. 
ill' tin**, ifi.ll TiT- III • •■ f.i:l. \ft f l««- \ ail' highly nii]«m|i«T t*> U» |*tihii< k • !;■* !.*••<-: 
t'Xii |.| •>i.i\ in a « ••iari «.| P u**tM** I «hall thm -Inn- mm l\ :uM u|k*ii ii. • l.<-j i 
M |r\\ iiiti.irk** lr««in > r Maltimw lluli*. with n^Mnl !•• ff !■•■ <-i»iii|n*I«. m \ art 
rrt'ilii'iiii \ hi wiiin—i-; ul.ii h in.i\ . ».//»• - puJ^n . I** i nii*i>li-n**l 

Ami MM. fin* |'.irt\ r.i\:*li.<| in.iv i;i\« a i*vi*lrin-f iijm.ii n.ith. ami •• 1. ia» a 
f*oin|M-f • i.f \* ii lit—- , I. lit fin- « rnlihihu <il' inT ti-**liiiii»ii\ . ami Kiih lur fi-rTi. »lr 
in tn In- I i-liriril. iii u-f 1 1- iiir In tin* jury ujmhi tin- i in iiiii»!ain*i-* ■ •! In' that 

mm in in that t«-M.iM'-ii\ V*r in-tinier : it" tin- witm-— » I t' t«"«l t.ii».«- . ■:' 

nlir jni-riii l\ i|im -n\i ■■■•■■I tin- iifiVm-t- ami nia«!r m*anh l«»r the «»IT« ti«l*-r . it ii •* 
party ai • 11 *«-«l tlnl i- •■- if; flu*-*-, ami tin* like, an* iiniriirrini» 1 in uu.*r.iri««« 
whii-h l;i\i- ifri-aitrr pp'i'al'ility tn hrr i*\ iilfiici'. Hut. <m tin* I'tlicr • :•!■ . 1! *ke 
U« lit nil lainr. ah'l Maml uiiMi|i|iort<*i| hy othm«; it -In- <<»m-i-ulol tin ;i.;..ry 
tiir uri\ ( •iii«ii|i>nil>lt' tniH- atti-r -hi- luul <i|i|Nirtiimt\ t#i iiitiiplam ; it ff !■• |i«f. 
wliviv tin' t.-nt \%a«* :ili«-^i-«l !■• Ih* i-oiiiniittnl. W11-4 when- it wa« | — ~ » 1 1> •- •- «hr 

•■'1J 1 ,m -ht oa\r ImtIi lirunt. Mini hill* lllllilt- II" "Uli TV ; t !■•••*•»■ ami I In- m \A* 

J (iri-iifii-taiii-t— carry » Mmiitj hut imt mti ,, lii*»iw |«n*Mim|iti'*n tl.attnr 
tent i 1111 my i* fiil-M- or h iL'mtl : * 

Moivovit. it tin* ra|N- In- « liari;«'i| t" In* romniift<*«l mi an infant iifi-t-r twtltr 
year-* «>l airr. •»!»»• may Mill It 11 <-iun|N-t«-iit Hitm-*** it' *!,•• hath *m*hm- ami umUr 
ntaii'liii!' t" kimw i|,r imtuir :unl f|i|i^ati«iiif« nl :in nath. or rvi-n t** l«* •• it».U«- 
of tin- w h k*<lm •»* '■! telling a iIi-IiImtuIi* in- 11 Nay. thnii^h *»hr hath !•••' it i* 
thought by Sir Mattlnu Hair 1 that -hi* mi^ht !•• U- In nnl uith«<iit • .ith. t-- 
iCivv tin* ruiirt iiiti>riiiatii»ii ; ami "t lur- h:i\i* in !•! that what tin* • hiM I* -•! I • f 
mot In r i«r otln-r ivhitmim ma\ In* i*i\i-n in i*vii|«-iiri*. -iiht tin* naturr of it • • »•«- 
acliiiil** tri*i|tifiitiy ot ii<» hi-ttir ppH.t Hut it i* nnw >M*ttli*il [Itrurur* • a« . 
helon* tin* twi'lvi* jiiil ■;•••*. IV !!■. € ••-«» HI ] that no hiar«n\ r\ uli'iicr ran U ji\tr. 
of tin' i|i*i'lariitiiin of 11 1 hihi ulii' hath not m parity !•• (h* -*A«irii. n»»r 1 an •«• h 
rhihl In- i*xainiiir<l in «-oiirt uitlmiit nath ; ami that tln*n- i«* n** ilrti-rrmiiat«- aj« 
at whii-h tin* nath ot' a rlulil oii^ht i-iihi-r to hi* »«lin it f «-•! nr m«iii.! \,~ 

when* tin* i*vii|i-ii I" rhihlrrii i** aiiiiiitti-il, it it* inn- h tit U- hi-Im «1 it. .-rtt- 

lo n-ich r thrir *\ hIi-im-i 1 i-ri*iiii>li*. that tlu-n- nhmihl U* - •im* 1 «*m »irr. 1 ? t«-*t 
moii y 1 't titin*. plaii'. jumI i iiTiiiiiMaiii't***. in <»nl»T to inaki* mil tin !.i> t . a; >1 
that tin- 1 nii\ H-tinii -hi'iiM m>t hi* ^rniimli*il Miii;l # \ i'ii t thi* iii.^npj - -r 1 • «1 a««j - 
aatiou n| an mtant unih r \i*nr**o| ili«i*r«*tioii '1 hi-n* rna\ U*, th« n t- rr ib 
many « -:i»i ■- "I tlii- natur*-, u itiu—-i ■•* ulm an- i-ninj-i ii nt. that i». nl.o n .i\ >•*■ 
a<lliiiMi"l t<* U- hi-ar-l. ami \« f. atti-r hrtti^ hranl. m:i\ |»n»\«- nni !•• |h- rrr»lihU 
or niii-h a** tin- jury 1- hniiml tn h«-]n*vi* K«*r out* »-\i rlh-m i* n| tin* trial l\ 
jury 1-. that tin* |iir\ an- lin*r** n| tin- rn*«iit ••! tin- witm-— m-». an Hiil a> of 
thctruth of tlu* l:i< t 

• 1 iui r 1' »v.4 

"•Hut tin* ruh a tv-i't • fin,: tin* tinif.' 1i1.1t I'l.ij-. • *«■'• r«- fin* j n**«Htif rix o-rn| Un« «ul 
not ai-l-I* « InT'- th.-n- > .1 tft- <i r.a«M n l.r f 1 1 •- •!• 1 iv ii* th.it •>!.•• na« umlfr ft.r* i«>fifr«H 
or inflii* in-«-< I h\ ftiir ••( )i« r r.m«»)n»r I l.i*t. I 1 . 1' -I4."». An«i mi all nth«-r r«*n«-ral ruU«. 
ars t h*-\ un- »l»^iu* ««l tr%iu 1 .n tim-l.iti* •■•. 11.11*1 > it-M m h«-n tt.«*y nj.)-. »r tn !»«• un**iV i-uni^ 

to fh»- •!.-■ ■■»•• m ■■! trulli lli<- -t.it« .iii i .ij|..ir.ii * thi- l '•*->• i-iiti-il. liimrk- •«# »m* 

Iriiii* o| '-n In r 1 «-f-'it. .iixl iin- f • -r 1 1 him I ■ i . — -r» »»r»-« I •*.»'« ••! |.«-r tlrt*M n*«fiiih mfUt lb+ 
tnni«.ii '-••■ii. .if tin- t.iiH- ••! • • in| !.i;n a .!*■■ iti it«ri.il 1 in uiiiof.iif •■• whuhan- ai«a««*i- 

nn*»i* '•■ i. ■ 1 -l«-n> •■ •**•■•■ "J •**" iik .'(I It 1 1 ■•- 1 t »?• \ !-■ .in mfmii 1 if t>ril« 9 * #*«/*i. 

llif rr' ■ • )•■ 1 .i> • ■■un! ■■ ■ • ii'.\ x \ • 1. -■ ■ ii. • »•■ I • .i»1ii. --]* l«*. Inf ii i« 1 if tf,«< ! ,•» —1 
mi|-r: ii « ••■ :i» • r'.i 1 '= • ? • : n • -i* • ' ■ n r^«-t |' •' 44.1. Starik t }% 

t|«-|i< • . 1 .* t .\ I-'-**. I ■■• *i - *»l.rk I.'- 1 "-•! mi !i •!. t I. 'r:,. nt f>»r «n al'< • j t '. * 
miiniii' .1 : .11 •■ uj--ii . 1 1 ■■ . i!* M- ■'■■ ^ «l -' ., h« . I ? I. >*. • K» ; ■»•-'.■■'#• if flit* •• fii: I a. r.t 
mail** l\ !h«- f T ■ —>• ■ 1 1 » r x ••■•n , ii i'!« i ').■ l'i'\ w.-n- 1..! .%• It.i ««.l>|r in w% fir f.- •• I« 
llw i ii- <•' tl •■ «i« i!h ■■* !>.■ J ■■•■■■ iii** 1 . ; .1. ■ . . • r.« ! il.« fi I ••f.»r«* m ma£i*ira!»*. «rr 
ailliii— :l !•- tl.<> i.'h ti<-t m* ln-i.*.. i*..i h • . - - .-n •■■!'. 'J I .- i.h »"»4. «frfi 

11 \\ » . *. •■ ■ « «.. i ■! ■ - r ■•• -•.!? ■ • « ■.-■ ■ • m. •-■ 1 i •■ ■ 1 ••■ r. 11.. I . l-1-.rj-it .• n ■*/ an «^tK 
tin* jiiil.'i* w.il |-.»t 'tl !•■•• tii.il. »«■* tl.- J...1 i" !-• iii-tru- 1. «l :n ih«» mran line. IW. 
Ahr. K\;>l a l^-aih, 4.'.«'. 11 I'uim. 
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*"It is true/' says this learned judgc,^') "that rape is a most detest- r*2i* 
able crime, and therefore ought severely and impartially to be punished *- 
with death; but it must be remembered that it is an accusation easy to be made, 
hard to bo proved, but harder to be defended by the party accused, though inno- 
cent." He then relates two very extraordinary cases of malicious prosecution - 
for this crime that had happened within his own observation, and concludes 
thus: — ** I mention these instances that we may be the more cautious upon trials 
of offences of this nature, wherein the court and jury may with so much ease 
be imposed upon, without great care and vigilance, the heinousness of the offence 
many times transporting the judge and jury with so much indignation that they 
are over-hastily carried on to the conviction of the person accused thereof by the 
confident testimony of sometimes false and malicious witnesses/' 

IV. What has been here observed, especially with regard to the manner of 
proof, which ought to be more clear in proportion as tlie crime is the more 
detestable, may be applied to another offence of a still deeper malignity, — the 
infamous crime against nature, committed either with man or beast; a crime 
which ought to be strictly and impartially proved, and then as strictly and im- 
partially punished. But it is an offence of so dark a nature, so easily charged, 
and the negative so difficult to bo proved, that the accusation should be clearly 
made out ; for if false, it deserves a punishment inferior only to that of the crime 
itself. 

I will not act so disagreeable a part, to my readers as well as myself, as to 
dwell any longer upon a subject the very mention of which is a disgrace to 
human nature. It will bo more eligible to imitate, in this respect, the delicacy 
of our English law, which treats it in its very indictments as a crime not fit to 
be named : "peccatum Mud horribile, inter Christianos non nominandum"(k) A taci- 
turnity observed likewise by the edict of Constantius and Constans :(J) "ubisceluB 



[*216 



est id, quod non projicit scire, jubemus insurgere leges, armari jura *gladio 
ultore, ut exquisitis parnis subdantur infames, qui sunt, vel quifuturi sunt rei." 
Which leads mo to add a word concerning its punishment. 

This the voice of nature and of reason and the express law of God(m) deter- 
mined to be capital. Of which we have a signal instance long before the Jewish 
dispensation by the destruction of two cities by fire from heaven ; so that this 
is a universal, not merely a provincial, precept. And our anticnt law in some 
degree imitated this punishment, by commanding such miscreants to be burned 
to death, (w) though Fleta(o) says they should be buried alive; either of which 
punishments was indifferently used for this crime among the antient Goths.(/>) 
feut now the general punishment of all felonies is the same, namely, by hanging; 
and this offence (being in the times of popery only subject to ecclesiastical cen- 
sures) was made felony without benefit of clergy by statute 25 Hen. VIII. c. 6, 
revived and confirmed by 5 Eliz. c. 17. And the rule of law herein is, that 
if both are arrived at years of discretion, a g elites et consentientes pari poena plec- 
tantur.(q) 

These are all the felonious offences more immediately against the personal 
security of the subject. The inferior offences or misdemeanours that fall under 
this head are assaults, batteries, wounding, false imprisonment, and kidnapping. 

V. VI. VII. With regard to the nature of the three first of these offences in 
general, I have r.othing further to add to what has already been observed in 
the preceding book of these commentaries,(r) when we consider them as private 
wrongs or civil injuries, for which a satisfaction or remedy is given to the party 
aggrieved. But, taken in a public light, as a breach of the king's peace, an 
affront to his government, and a damage done to his subjects, the}' are also 
indictable and punishable with fines and imprisonment, or with other igno- 
minious corporal penalties, where they are committed with any very atrocious 
design ;(.s) as in case of an assault with an intent to murder, or with an intent 

(/) 1 Hal. P. C KK. (•) BrM. c ». 

(*) Sm- iii Kid. Pari. (50 Edw. TIT. n. 58) a complaint that /•) L. 1, c. 37. 

a Lombard did oumxuit the sin " that was not to be named." (?) Stternh. dn jure Qoth. f . 3, c 2. 

12 Hep. 37. («)31natM. 

(») Cbd. 9, 9. 31. C) Sec book UL p. 120. 

(•) LeriU xx. 13, 1ft. (•) 1 Hawk. P. C. ( 
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• »i-i t° commit either of tin* Vrmii-* la*t *|»okcii of. fur whieh int«-f." -n*! 
J a— aull-. in tin- two la-t ea-i *, indictment* are m».« h more u«ual tn..i. ' r 
tli«> uh»4»liil« a |k riM tr:iti««n ot tin- lint- thein-elw-. on :i« « <*ijnf of the « i 1 fti • ..t\ • I 
j»rtNi| ; or. when Imi||i |i:irtii— urr roti-eutnii; to an niuiat-iral attempt, it :• ».-!.ai 
not to charge nn\ ti*j»ntft. hut that one of them laid hand- <»ii tin* other w-t; i>- 
tout to rommit.and tliat tin* other |iermitted tin* -aine with intent ti» »u?!i r. \\.+ 
ci mi in i».n p. 11 ..1 thi> al»»iiiinal'l«> enine hetore mentioned. And in all I !•■■»•■ ■ a— •. 
hcMde- ln-av\ line ami impri-oniuent, it is* UMial to award judgment • •! tin j .. 
I«irv." 

There i- al-o din- f|n>i'ir- of Lattery more atroeioii* and |m-ii:i! than *?!•• • ■•? 
wliieh 1- tin- l»i-:itin>r it! a «-li*rk in or«lt'r<t or rli<r^\ man. mii a«-r«iuiit nl lh«« • -j «l 
and n-vi-n iht due to hi- sn ml eharaeter a** the mini-ter and ainha-*.i.j..r • t 
|H«a< v Ai i«iplnii;l\ . it 1- t nai-tnl. hy tin* -tiitute railed tirtfult >hrt m !• hd« I! 
«*. •{," tliat it any per-on la\ vmli-iit hand* I)|mu> a clerk, the amend* lor lk.«- 
|H»uc«» liniki'ii hliall he U'toi'i* tin- kiiiir, that i», hy indu tim-nt in tl.e Lsi.,;* 
court*; ami the a-->niiiint may al-*o he Mied U-|..re the hi-hop. that cxt • n.iimtii- 
catioti or hoilily pcnuitec mux he iiiiim »«M a «l. which it' tin- nln-udtT will ri ■■!•■•■ in hy 
money, to hi' given tn tin* hi-imp or the party aggrieved, it max U> »ued l«r U f ire 
tin* hi»h<i|i: w hcrca*. otherwi-e, tn -lie in any npiritual court lor ■■•% il damn.:*** 
for the hat t t-rv fall- within tin* danger n| prttmuifrt if, lint mi it* arc, and al» *%• 
were, allow ahle in tin- -pint n.il •••mrt tin* m«iii«'\ agreed in hi* ^ivi'ti a« a • « n.mu- 
tution tor penam i* • u • Si that iijhiii tin- whole it a|i|n-an* that a jur-.n guilty 
nfmirh hrutal hrhavioiir to a i-h*r^\ man i«* Mihjn-t to thn*t* kimltot j»r»*»M « uti».t». 
all of whiih may In- |nir»iii<l |.»r om* an«l tlir -ainr «•!!• n< r : an m«ii« trio nt !<r 
the l>rrin h ot tlo- kin^'- |m-;h «* hv **ni-h a*«*«:iiilt ninl laitiry; a 1 1\ il a« fi-n t. r 
».>|u 1 thl * "| M ' 4 ial •lania^i' -u-t:iiin-i| hy tin* party i..| uri--l . ati«l a unit "tn thr 
*" J rri-li*-ia**lH-al I'niirt, !in«t ^r>» ^^m*'t^*Hr #/ .^iluff *irunur. hy r%j>nntnj |»^- 
lintK'c. and tln-n a^ain |t>r mhIi -iiiii of nioni-y a« -hall Ih> a^m-.l **n t#»r r..>uii; 
uff tin* |M-iiaiM-i> i-ii|"iiu-M . it l^-iii lt ii^nal in tho«M* i-oiirtf* tm-\i han^t* thrsr »|*ir;tuai 
iviimin-* tiir a round f*oiii|n-ii«>ati"ti in nioin«y., »•■ |HTha|m U-i-auM* |"»wrtv i* 
^c 11 «■ rally <'-tft'ini't| \%\ tin* inoiali-.t« tin* In —t ii,r<iinnr y r<> ^ilut, iinninr 

VIII Tin* two r«-tn:ii li 1 iilT i-niiir- and offrii''<"* a^aifi-t tin- Jn-r«»li* o| hi* mi* 
jttity'** Mihjrit^ ii iv iii frin i;i- iih nt- of their natural liU-m : roiicerniiiA: the hr^t 
of whirh. /.i/.-w tiHi>ri.".hu»ht. it- nature and ilifidfiit*. I 11111M rontent m\*el! «:lh 
referring tin- -rudi-iit to what wa- oh«.ervet| in the pre«ei|ini; volume, m- wh«r» if 
r«#naidered it a- a un-re 1 i\il injury. Hut. U-ide- the private Mitn«taeti«tii ^i»«n 

* : ln-1 I ■:. '*> • .' I. 41 **? %M 

• |.-.r • ..r /.'«r // ■ 4. r N H .'A • 'r- I..4 li< |> IS 

11 Tin 1 |-iifi>hiin til ••! I'lll- t\ \m imn t.ik'-li nw»v hv tit*- *•'•<•■■«• III. r. |.> In <***#• 
nf an^«ul(*> "t a v*r\ a^/r.iv.iN <l ntinr**. t !■•- |<uni«hnifiit ••! m Iii|.|.mg| ha» l*'«»n .T.fl..f«-*| 
ill adilitmii !•• ih.it ><t jmij-t i- • -t i in« n* .m<l tindmi! •uri'ti*- t--r ir«-i-l Uharnnir. I Kifn J 

LMth ih|. •y.l I Ki-t l' «' |m. 1 1.. : IV. i -. 1 M :i.'l . ■•- .i ••■*. r»r |*iirn>l. •:.•■!.! <o 

|M*r-i»ii* coil* \ nt .i--uii*« 1 1 1«- r- .ii |'.irfi. nl.irU h-r:f-d In *:■%*••+ wht-ri* !*.•■ ••lf« k n'v 
more iiuiii* 'I: o. !\ «rf«— •• i h«- in i:\ ;d«i i".. thf •Ifli-nd m! i* »<i*n«*tiiiit'« |<*-rrri:ft*-l >-i !h«- 
murt.i'irti il't-r • .»ii* i- ti'-n. !■■ -|iik with tlii* j.fti-i'. uff.r l-»f.ir«- .inv jiidirm* nt i* |f«»> 
liMijn. i.i. ;inl .i r n\ i \\ |Miii-iit»i-*iit i:«ii' r.dl\ a Cin«- •■!' » -hillitii; i« infliffrd. if th^ \-r*w+- 
i-iiIit •!»•• l.in- him«* It «ii."fi'*d /* ■'. ..*>.'.. ..•'»♦. And «}irrr. in a i am* of ind rtinm: fc«r 

ill-tn- iisiu u j-wi-li :i|<|>r< m i. •■. i •«fiiri , \ f.«r tln> frr •\|-n f tht* |in«M*«-iiii<>n b»l 

l»t-«'ii ^;\.n \\ » i.. «l.-1i iti ml itiiT •^•■m i. :;••!!. 'ij-ii .hi an 1> r*t iiid.n^ that th* ^«t*rt 
Would .iluli- l>i" | ■■ I -1 ••( l.:« if ii | -r.— oji ni. i.t. ()••• -• « ni:t% « •- In M t" !*• »J«»»"I. ii|>>fi th«» 
izmiind tli it it « i- ;i\«-ii \%.!ii !*.•■ -tic •■■■■n *-f Mm* • "irt .m 1 !•» In* fon*id^rr*| a* p»rt ^f 
tlm j mii 'I.tii- n» --I?'. •• -I I \ •',.■ •!• ■ ■"» - r » ■ 1 hi? ti i»\i. »• ri .it i. » ••tFi-ffii'**. in ad I.t: n t-» ih»» 
iiiipri»i>iiiif tit mill- !• d "li Jinn 11 r.t-T In ■ 'in i yi . 

u Tlii- i« t :• r- |--.i!« d. ■ ■ !.i» .•- !■ !:i!t— i.i l.i\ m; \ ..-ii-ii! h.in<U «*n ■ rlrrk. I*Y ■■•■«'* IV. 
r. 3] : hi ? '.". i>t '»ti;i fi i! .in\ i- r«-n -h.dl .irr«-*i n.i ii>-r;uiun U|«m anT n%*l |r<^«i 
whili* Im- -I. .ill I •■ I- r '•:!!. i / i \ .I.*- ••Tin f <»r -K •!'• w.tli tl.<- kn-m l^l^r nf *u.*h |«-r«* iv. 
Ik* golf i.' tn pr ,,, i !!,«■ vi:i,r '-r !• tiim. i-.j from !!.■• j • r*-:n. u..«« tha-rm-f. r».r^ «c» a 
ofTrffid* r -l..»ll t« •". l'\ "t .i ti.:«d« u.i-.ii.xiir nl,l l-.i.^; • • I . '. : - t • • I th«rr«»f. Ahaii muf!*r 

Piieh piiiii-hnii ii* i\ !i r :n.nri«. ■: »t,. n! <>r h\ U.tl*. a* tl.*-nnirt »h^ll aw^nl 'H.v!^) 

YAn. Ill • *i. .m I I K.- II «• IV uj' n th- -.*•:!■■ -'i 1 ■•■• t. an- 4i«i re|M>a!nl 1-t thr I 
act. Tin* arit-t. it tH»t i>ii a >un<U\, «tuild I-- ,:■»-! in U«. Wtu. c. J I faHTTT- 
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to the individual by action, the law also demands public vengeance for the breach 
of the king's peace, for the loss which the state sustains by the confinement of 
one of its members, and for the infringement of the good order of society. We 
have wen before(./;) that the most atrocious degree of this ottence, that of send- 
ing any subject of this realm a prisoner into parts beyond the seas, whereby he 
i* deprived of the friendly assistance of the laws to redeem him from such his 
captivity, is punished with the pains of praemunire and incapacity to hold any 
office, without any possibility of pardon. (y) And we may also add that, by 
.statute 43 Eliz. c. 13, u to carry any one by force out of the four northern counties, 
or imprison him within the same, in order to ransom him or make spoil of his 
person or goods, is felony without benefit of clergy in the principals and all ac- 
cessories before the fact. Inferior degrees of the same ottence of false imprison- 
ment are also punishable by indictment, (like assaults and batteries,) and the 
delinquent may be fined and imprisoned. (z) And, indeed,(«) there can be no 
doubt but that all kinds of crimes of a public nature, all disturbances of the 
peace, all oppressions and other misdemeanours whatsoever of a notoriously 
evil example, may be indicted at the suit of the king. 

♦IX. The other remaining offence, that of kidnapping, being the r*oin 
forcible abduction or stealing away of a man, woman, or child from *- 
their own country and sending them into another, was capital by the Jewish 
law : — •' He that stealeth a man, and selleth him, or if he be found in his hand, 
he shall surely be put to death."(£) So, likewise, in the civil law the offence 
of spiriting away and stealing men and children, which was called plagium and 
the offenders plagiarii, was punished with death. (c) This is unquestionably a 
very heinous crime, as it robs the king of his subjects, banishes a man from his 
country, and may in its consequences be productive of the most cruel and dis- 
agreeable hardships; and therefore the common law of England has punished it 
with fine, imprisonment, and pillory. 16 And also the statute 11 & 12 W. III. c. 
7, though principally intended against pirates, has a clause that extends to pre- 
vent the leaving of such persons abroad as are thus kidnapped or spirited away, 

(• S»*» page IIS. (») Exod. xxi. 18. 

{».■ Mat. ;il tar. II. c. 2. (•) Ff. 48, IS. 1. 

{•) Wml Symbol, part 2, page 9*2. (*) Rajrm. 474. 2 Shew. 221. Skin. 47. Comix. 10. 

(•; 1 Hawk. i\ C. J10. 

u Repealed by 7 & 8 Geo. IV. c. 27: but see 31 Car. II. c. 2, which prohibits the send- 
ing of any British subject to any foreign prison. — Chittt. 

" Where a child is stolen for the sake of its clothes, it is the same species of felony as 
if the clothes were stolen without the child. But it cannot be considered a felony where 
a child is stolen and not deprived of its clothes. This crime would in general be an ag- 
gravated species of false imprisonment; but, without referring it to that class of offence*, 
stealing a child from its parents is an act so shocking and horrid that it would be con- 
sidered the highest misdemeanour, punishable by fine and imprisonment, upon the same 
principle on which it was decided to be a misdemeanour to steal a dead body from a 
grave. — Christian. 

Stealing children was, by 54 Geo. III. c. 101, punishable as in cases of grand larceny ; 
but that statute is now repealed, by 9 Geo. IV. c. 31 ; by j 21 of which, "if any person 
shall maliciously, either by force or fraud, lead or take away, or decoy or entice away, or 
detain, any child under the age of ten years, with intent to deprive the parent or pa- 
rents, or any other person having the lawful care or charge of such child, of the posses 
Mon of such child, or with intent to steal any article upon or about the person of such 
child, to whomsoever such article may belong; or if any person shall, with any such in- 
tent as aforesaid, receive or harbour any such child, knowing the same to have been, by 
force or fraud, led, taken, decoyed, enticed away, or detained, as herein before men- 
tioned; every such offender, and every person counselling, siding, or abetting such of- 
fender, shall be guilty of felony, and, being convicted thereof, shall l>e liable to be trans- 
].<>rt«-d for the term of seven years, or to be imprisoned, with or without hard labour, 
tor any term not exceeding two years, and, if a male, to be once, twice, or thrice publicly 
or privately whipped, (if the court shall so think fit,) in addition to such imprisonment. 
Provided always, that no person who shall have claimed to be the father of an illegiti- 
mate child, or to have any right to the possession of such child, shall be liable to be 
prosecuted by virtue hereof on account of his getting possession of such child, or taking 
*uch child out of the possession of the mother or any other person having the lawful 
charge thereof." — Chitty. 
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I»y i'ii:i« f in» that if aiiv < aplam «•!' a im-P-haM vi-*m 1 hhnll •lurt n&r !•»• I^irn: 
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i'l" ii|!IN«I> A'.AIN^T Till: II AMI A'l :■ 'N* "K IM'lMMAi> 

• .i.» n 1 "Tn» •■! !\ tw'i '»!!• iii-i-» that iii<-i'i- iii. 11 • I :••• !\ al!i • t fl.f /.. J - •-ifi -i 

^ •■! " ii.-Iii, i-.u.iU *'i J 1 i\ ati siilj.M t- itir 1 1.« • -« i-l ■/; • f. aii'l ■•..•;■' 1 -, 

I. Ar^-ii, .''« ».:■/» ;■ /■■, :* tin- malt' :-•!!•» ami wiil.il I urn.ii-; ti.«- h««i.-t • ■!■ "U! 
liuiiM* «•( aii"f!nr man *i" 1 . ■ — 1* an ••lli-in'i- ••!' \ • ry :»ri at ina!:^ii."\ . ami n.m n 
lllf»n a |u a rnii-iitii* lit tin- |i:il'ii«' than ^ i f n | •!«- 1 1 . • 1 1 . l-n;n;». . In-t. 1: :- .Hi -!!ii<f 
iitfain-t tliat ri^tit «-t l.ahtati'»n \\ 1 : 1 1 T 1 is aii|iiin •! l-v f i . ■• law t>r ii.i*uri a- «•!! 
a** hy tin- law *• Hi »•>• n-l\ ; m-\t, l<i • au-i- <>t tin- tt rr«»r aii'l • • r« !u-i* -n tl at i.« • • ^■a- 
rilv atti'iiil it ; ami. Ia«ll\ . I.iau-i- in -minli- tin I! tin- tiling -ti-hn nii!\ • i ji, mh 
it* in;iM«r. hut Mill ninaim* 1 « 1 ' — - !••!■ tin- I 1 in fit «>| tin- pul !.< . ulnr«a« i\ 
liuritin^ tin* \itv MihMaini- i*. ali-nliiti-ly iir«trniii| It 1* al»«i lr» -|ii«-fil.\ im»n- 
ilrMrm-tivf than ii»ur<l«r 4 1 — • It". «•! \\ hull. !••••. it 1- •»!»« n tin- • »!;»•■. »im • iiur-l-r, 
ntriH'iiiiiN a> tt i», m lilmii i-xfi-inl* hi-\i-ml tin- t«-l« -it 1- -11 - a« t ih - .^in -1. w in rrju* 
tin- Iimi Iri-tjni -nth invul\r* in the «' •iiiiimui i-alannu |- r*"ii* niiftrn.wn t>« il.c 
ih(Tii<li:in ami m>t mf.ml. «| in I-.- Iri.it \\ l.iiu. ami Jininl- a- Well a* • 1.1 m:i* 
F<ir u 1 r li ii a«"ii tin- «i\il law </ |-uni-ln •» \\ ill, <ii ,i!li »«;• Ii a* main ;«<i«*!\ *• I 
fin* ti» li"ii-i •» in t«»\\ n- aii'l < "rili^ij-'ii- t«»i«llni-. hut 1- iiinn- nt«-n ilul \»* nu< ft 
11* 011K liri- a inttau''' <t h-Mi«»r - f :i ia< 1 1 11 lT hjk il-«-ll" 

•••■•11 * Ml ir I'.ti^li-ii law al-.ii i|:-tiii^ui«lii - wirli nni« h a«i-iira<\ iij--u tl*i* 

' • riiii"- Aii-I llnTf|i.n- w •■ will :iiij:,ti . t:r-t. what 1- -in h a i ■ •»•«■ >• 
inav hi- tin- -11 1 >,i 1 1 • I tin- nili iii i- , i.i-\r . *.\ !«• r< .11 ;ln* "th n< •• it»i It • "i.*.»t«, • r 
what an.xiti.'i- I-- a hurmii^ «»t mi< Ii h<>UHf ; ai.i. I.i*ti\, h'-w ihf niSii.iv t« 
|iimi<»lii i 

I. N**t ••nly tin* hjiri* ilwi lliii^-liiui^r. Iml all mil h«»ii-r- that in* |«in t-l thriwfl. 
ihmiu'h iff • 'Hi i^iiini* 1 LiTi-f ••. iinr iirnh-r tin- »aim t"»l, n* harti* aip) -lal-h » mL\ 

U* thf - 1 1 1 • ; • 1 t <»t ar*«»h '' Aii-I th;- h\ tin- •■••ii.isi- n law . w Im h ai— • a Hit • •! 

it til**ii\ t«- I'litii a -:iijU- h.uti in tin' tii M. il ti;. • ! with l.a\ nr n>rn. th'i.^h r.«-t 

(ian*i I "I tl.i ilwt inn- ln'i:-i Tin- huriiii.^ ••! a -la« k *»\ * i>rii w a* ai.:.i htii 

ikt'Wiw ai i "iinti ■! ai»nii -t ' Anil unl« 1 <l ail (In !.;■ 1 ti* •» ai.«l i|i«liiii IimIi« what 
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*■ alh'jt I .'i l'.< . f 1 - i. •:■!• 11! ■: ;p'-' :!..:. 1. t.i h.»\t- I .. u ■• n.iii lti-«l .it Wi^trn.i. ■••*?. .n 
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we meet with in our books concerning what shall or shall not amount to arson 
seem now to be taken away by a variety of statutes, which will be mentioned 
in the next chapter, and have made the punishment of wilful burning equally 
extensive as the mischief. The offence of arson (strictly so called) may be com- 
mitted by wilfully setting fire to one's own house, provided one's neighbour's 
house i» thereby also burned; but if no mischief is done but to one's own, it 
does not amount to felony, though the fire was kindled with intent to burn 
another's.^) For, by the common law, no intention to commit a felony amounts 
to the same crime, though it does in some cases, by particular statutes. How- 
ever, such wilful firing one's own house in a town is a high misdemeanour, and 
Eunishable by tine, imprisonment, pillory, and perpetual sureties for the good 
ehaviour.(/)* And if a landlord or reversioner sets fire to his own house, of 
which another is in possession under a lease from himself or from those whose 
estate he hath, it shall be accounted arson; for during the lease the house is the 
property of the tenant.(^)* 

*1. A.s to what shall be said to be a burning, so as to amount to arson, r*922 
a bare intent, or attempt to do it by actually setting fire to a house, ■■ 
unless it absolutely burns, does not fall within the description of incendit et com- 
bussity which were words necessary in the days of law-Latin to all indictments 
of this sort. But the burning and consuming of any part is sufficient, though 
the tire be afterwards extinguished.(A) Also it must be a malicious burning; 
otherwise it is only a trespass; and therefore no negligence or mischance 
amounts to it. 4 For which reason, though an unqualified person, by shooting 

(•) Cro. Cur. 877. Won. 361. (#) ¥<mt 15. 

(/) 1 Hal. P. C 668. 1 llawk. P. C. 108. (*; 1 Uawk. A C. 108. 

years, or imprisonment not exceeding two years, with shipping to male offenders in addi- 
tion. — Chitty. 

1 It has been decided that an attempt, or preparation, by a man to set fire to his own 
house in a town, though the fire be never kindled, is a misdemeanour; and that every 
attempt to commit a felony is a misdemeanour; and, in general, an attempt to commit a 
misdemeanour is an offence of the same nature. Cald. 397. 6 East, 464. 1 Wils. 139. 
So also an incitement or solicitation to commit a crime is a misdemeanour. Rex vs. Hig- 
gins, 2 East, 5. 

Voluntas reputatur pro facto is still true, both in treason and misdemeanour; but the in- 
tention in both must be manifested by an open act. Men cannot be punished by the 
law for the thoughts of the mind, however wicked they may be: even a resolution to 
commit high treason, evidenced only by a confession without any attempt to carry it 
into effect, is not punishable by the law of England. The principle of these cases is well 
illustrated by lord Coke, who, after treating of single combats and affrays, says, " If any 
subject challenge another to fight, this is also an offence, before any combat be performed, 
and punishable by law, for quando aliquid prohibetur, prohibetur et omne, per quod devenitur ad 
Mud.'' 3 Inst. 158. And therefore he who carries the challenge, knowing that it is a 
challenge, is also guilty of a misdemeanour; and he who designedly attempts to provoke 
another to fight or to send a challenge, is guilty of the same offence. — Christian. 

3 It has been expressly determined that if a tenant set fire to the house of his land- 
lord before the tenancy expires, he is not guilty of arson. Leach, 195, 209. — Christian. 

But these distinctions are now annihilated, by 7 & 8 Geo. IV. c. 30, { 2, which enacts 
that if any person shall unlawfully and maliciously set fire to any church or chapel, or 
to any chapel for the religious worship of persons dissenting from the united church of 
England and Ireland duly registered or recorded, or shall unlawfully and maliciously 
set fire to any house, stable, coach-house, out-house, warehouse, office, shop, mill, malt- 
house, hop-oast, barn, or granary, or to any building or erection used in carrying on any 
trade or manufacture, or any branch thereof, whether the same, or any of them respectively, 
shall th-n be in the jx> session of the offender, or in the possession of any other person, with intent 
thereby to injure or defraud any person, every such offender shall be guilty of felony, 
and, being convicted thereof, shall suffer death as a felon. — Chitty. 

4 The term malice in this case, as in many others, does not merely imply a design to 
injure the party who is eventually the sufferer, but an evil and mischievous intention, 
however general, producing damage to individuals. For if a man has a design to burn 
one house and by accident the flames destroy another, instead of that against which his 
contrivance was directed, he will be guilty of maliciously burning the latter. 1 Hale, 
509. Hawk. b. i. c. 39, s. 5. The maxim matitia supplet atatem applies to this as well as to 
other cases ; for lord Hale gives an instance of a youth of tender age being convicted 

Vol. II.— 31 481 
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with 11 gun. h»|i|M*nrt to net tin* to tlio thatch of a hon*e. thin Sir Matthew Haia 
delermiur* hi it t<» In* felony, roiitrary to tin* opinion ot' former writer* ■ i • liat, 
by Mat ul t* ii A inn*, c >'*\, any m-rvant negligent l\ «etting fire to a h«»u«r «t out. 
Iioukc* htiall tortt it 1 * Ml/, or U* will to the Iu»um« of correction lor eighteen 
month*; in tin- sum 1 inaiimT u»* tlu* I toman law directed, a *rvj*,yai nrytfiyraftr 

ii. Tin* jtunt.yhmt nt of ar*oii wa- ih-ath hy our a nt im t Saxon lawn if) And 
in tin* reign of Kdward t li«- FirM, thin Neiitcm-e wan exe< -uti-il hy a kind of Us 
talf>n'* ; tor tin* mri'iiiliarii'f were huriicd to di*uth : ( //i ait tlu-y were ahui hy tha 
tiothir r.»hH| jtLiti.niH , /i. Tin- »»t a tu 1 1' >» Hen V| »• o made tin* willul horning 
of lu»uw'\ iiiiilrr mmiii* hiii'i-ial i in umMniic«-» therein nii-ntH'iH-d. amount to the 
crime ot' high tn-a-on. lint it *ii* again n*du«i-d to felony hy the ge in- ml »-ta 
of Kdvtunl V I. an«l ijucen Mary; ami now the |tiini*hmciit of all raiulal frloioe* 
in iiiiihirm, naiiirly. hy hanging. The offence of antoii watt denied the benefit 
of ch-rg\ h\ Maltiti' "iM Hen. VIM c I, hut that statute wan rc|»calfd hv I 
£dw. \ I. r. 12. ami arson wa* aUerwnnU liehl to U» ouMcd of emrgy. with r** 
■pert to the iirinei|iul offender, only hy inference ami deduction from the Matata 
oooi-i 4 \ «» P. uml M. c. 4. 'which ex|»rvwdy ilenieil it to the acce«aory ho> 
**"' J fore the fact ;i<m though m»w it in eX|»rew»ly denied to the principal m 
all cam-* within the Matuti* !• tico. | e. 22. 

II. Iturglury, or nocturnal housebreaking, ann/i /iifroriaiam, whi«h by oar 
antient law wan called Ai/m/w^n, an it i« in S*«»tland to thi« day. ha* always 
been looked u|miii a** a very hfiiiou* offence; not only hecnu»M» of the abundant 
terror that it naturally carrie- with it. hut aUo a* it i«» a forcible ui\a*i>*n ar.-i 
diHturham-e nf that fight of hahitation which every individual might ai«|u:rv 
even in a Mate id' nature; an inva-iou whnh in mi« h a Mate would I* aurv to 
bo )iuni*hc<l with death, mile** tin* a^ailant wen* the Mronger Hat in fivd 
society the law* al-o cmuc in to the a»MMance of' the weaker party ; ami. !<*• 
tidei* that they have him thin natural right of killing the aggrcator if be can, 
(aa wan hIiumh in a former chapter. <i /m they aUo pn»tect and avenge him la 
caav the might of the UKnailaiit i* too |Miuertul. € Ami the law of England haa 

.« t 11.1 P I* UB '•. -l^-t,r>.4. 4# ;mr* t*4JL I l( I 

■ • /' 1. U 4 •• i: K*| -A 2 IUI r « MtsMT tmtL Ok 

.• I.I. M.. 7. |», Dm (.^> |«. 
- Hull t J 

tdeforf liiui-»!f. :md ■•■<■•• iit«*«I. fur tliii nth-iin*. «>n rir«'iiiii-t»nrfii affunlinie »trr»nc »-Tj«irf>**» 
of a mi- liSi'\'H»-» «li-i riti.»n. 1 H.il»\ '»*•'.». *i7<>. Atid tin* ni.'.nr i* mj*** tn*} \* ai««i*j 
iiif<rr*<i tr«.in tin- wn-u^Mil .i« t nt ^•■tlni^ fir«- : ii«m mnri mii»t If ■u|.| ■*•«*■ i t*> intrrad tb# 
nii*i*«-.it \ t ii|i-ti|i|#-|n •■• ••! In- nUii mt. Ku-». k IC\ <'.<'. 1>»7. — <*MITTT. 

*Tlit- i>iiii:-liiii*iil iiillii ti «l \»\ ii Ami.-, e. .11 Han njrniii ilidit tnl hy 14 tiro. HI. e. ?•. a. 
84, wliuli aj'jH-.ir- !«• U* iiiir«-|»'.tl»d. 'iiittt. 

*A» tin' "(.iiiitf law r«'Uiiii»* tn l>iir^l.ir> mid hc>ii»«*lirt-akin|f ha* rrrrntly un'i >fpti 
eott-pl. i.il.|t> ult«T.ili"Ui. it i- «!.'• tin-»l .i>Im>4I>Ii' !•• »**i t»ui all tli«* ena«-tni«-nt« in lb* ftfM 
in>tni •« •* tlti-ir U'.ir.iij:*! uj-»m ih** t.-xl will It* «*\|l.iiii<-i| m tli«* i«o*(r«*«» of lli*< rhi|**r 

T1h» T A " » IV •-. 'J*.*. «. |n i-iLi* I- that it aii> |« r»i»li •hall hrrak ami rnt»r trr 

eburi li nr i l..ij « 1. ju.«I »l«.il ih« r«-m .m> rh.ilt»i. nr. Iia\ inir *«C<d«*n any rhattrl in atr 
chur« J i t>r i ii.i|>i*i. nh.il 1 I r«-.ik oui ni ihi- *aiii««. r*t«ry »urh oriemh-r, lietnir cnti«K-t«<4 
thi-riNil. -Ji.iU iiilli r df.iih a- a f. l«-n. 

S'fti.tii II 1-ii.m-:- thai pvt-r> |-t**hii i*»hivh-i«i| nf hureUr>- nhall »unW draih wi^Ua 
and ih-. inf. - lii.it if uii) |mtmi|| •hall i-tiliT tin* i lwfllinff-ht •!!•«* of another with inl^at to 
cumin it I.l«m>. nr U>iii|S in »in'h ilwflliii|rh*>u*>«< «-lull i-«>mmil any frlony. and ahaJI i» 
•illn-r !■.•••■ ho ak "lit ..1 th«» •ai-1 dwrlhiijc hou»«* in th«- ni|sht-lime. »ucb prraoo aaall t« 
derliH"! aTii 1 1 1 \ «•! Ivir^Lirv. 

Ki-iii>u 1- •■ii.nl- lhai if anv (htn.h «hall hn*ak and «*ntrr any dwelling- bAia«# aa»d 
•ti'al th« itiii .ni\ • iiatt* 1. !ii<hh-\, «>r \alu.ih|«> «.<>iirii\ toan> valut* whalerr*. orabail «i«al 
any mi< h i-r. »| • rt> i«»*n\ v.dm* wha(«-\i-r in any dwrihii^hnu«e. any i^non tberan bnnf 
put in !• .ir. <>r -hull »ti-al in any dw. llmw' hnii««* »n> i hati«*l. nnHiey. or raloabW n*rontf 
to th*> \aln.« in tin* wlmlf iif .'»' nr iimri'. v\*-ry -u> h uffrn^ler, heina convictod tfcinoj. 
aba 11 Mith-r ih-ath a« a If-lmi. 

Si-tfii 1 ■ j-ii«% iih-i ami 1'iiai't* that no hiiihlinK. although within tbe aaaa# laitilafa 
with tlo* »lw-iii.^ hMU«f, ami «*«ii|.n-d thrrvwith. *liall U' deemed to ba part of «aw#i 
dwelhu|t-huUM» for the |*ur|maca of burglary, or for any of tho | 
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bo particular and tender a regard to the immunity of a man's house that it 
styles it hit* castle and will never suffer it to be violated with impunity; 
agreeing herein with the sentiments of antient Rome, as expressed in the 
words of Tully :(q) " quid enim sanctius, quid omni religione munitiuSy quam domus 
utu'useuj usque civium ?" For this reason, no outward doors can, in general, be 
broken open to execute any civil process ; though, in criminal causes, the public 
safety supersedes the private. Hence also in part arises the animadversion of 
the law upon eaves-droppers, nuisancers, and incendiaries; and to this principle 
it must be assigned that a man may assemble people together lawfully, (at least 
if they do not exceed eleven,) without danger of raising a riot, rout, or unlawful 
assenibh', in order to protect and defend his house; which he is not permitted 
to do in any other case.(r) 

♦The definition of a burglar, as given us by Sir Edward Coke,(s) is r+ofyl 
"ho that by night breaketh and entereth into a mansion-house with *- 
intent to commit a felony." In this definition there are four things to be con- 
sidered : the time, the place, the manner, and the intent 

1. The time must be by night, and not by day, for in the daytime there is no 
burglary. We have seen,(£) in the case of justifiable homicide, how much more 
heinous all laws made an attack by night rather than by day, allowing the party 
attacked by night to kill the assailant with impunity. As to what is reckoned 
night and what day, for this purpose, antiently the day was accounted to begin 
only at sunrising and to end immediately upon sunset; but the better opinion 
seems to be that if there be daylight or crepusculum enough, begun or left, to 
discern a man's face withal, it is no burglary.(u) But this does not extend to 
moonlight, for then many midnight burglaries would go unpunished; and, be- 
sides, the malignity of the offence does not so properly arise from its being done 
in the dark as at the dead of night, when all the creation, except beasts orprey, 
are at rest; when sleep has disarmed the owner and rendered his castle defence- 
less. 7 

2. As to the place. It must be, according to Sir Edward Coke's definition, in 
a mansion-house; and therefore, to account for the reason why breaking open m 
church is burglary, as it undoubtedly is, he quaintly observes that it is aomus 
mansionalis Dei.(v) But it does not seem absolutely necessary that it should in 
all cases be a mansion-house, 8 for it may also be committed by breaking the 

(ff) Pro doma, 41. (<) See {Mg«« 180, 181. 

(-1 1 Hal. !>. C. 547. (-) 3 Inst. 63. 1 Hal. P. C. 350. 1 Hawk. P. a 10L 

(•) 3 Jiwt. 63. (•) 8 Inst 64. 

there shall be a communication between such building and dwelling-house, either im- 
mediate or by means of a covered and enclosed passage leading from the one to the other. 

Section 14 enacts that if any person shall break and enter any building and steal 
therein any chattel, money, or valuable security, such building being within the curtilage 
of a dwelling-house and occupied therewith, but not being part thereof, according to the 
provision herein before mentioned, every such offender, being convicted thereof either 
u]x>n an indictment for the same offence or upon an indictment for burglary, house- 
breaking, or stealing to the value of 5/. in a dwelling-house, containing a separate count 
for such offence, shall be liable, at the discretion of the court, to be transported for life 
or for any term not less than seven years, or to be imprisoned for any term not exceeding 
four years, and, if a male, to be once, twice, or thrice publicly or privately whipped (if 
the court shall so think fit) in addition to such imprisonment. 

And section 15 enacts that if any person shall break and enter any shop, warehouse, 
or counting-house, and steal therein any chattel, money, or valuable security, every such 
offender, being convicted thereof, shall be liable to any of the punishments which the 
court may award, as hereinbefore last mentioned. — Chitty. 

7 No difficulty, however, can now arise on this point, as the time in which the crime of 
burglary can be committed is expressly defined, by stat. 1 Vict. c. 86, s. 4, to commence 
at nine o'clock in the evening of each day and to conclude at six o'clock in the morning 
of the next succeeding day .--Stewart. 

8 The new statute does not contain the word mansion, which was formerly held to com- 
prehend out-houses, if parcel of the dwelling-house; the consequence of which, and of 
the new provisions in ss. 13 & 14. is, that no building except a dwelling-house, or a build- 
ing immediately connected therewith, can now be the subject of burglary either at com- 
mon law or under the new statute. Where the owner has never, by himself or by any 
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gate* or wall** <*\' i\ t>>irn in thr ni^ht ;< m th«»m;li that. prrhap«. Hip ftlwani C«ika 

Wouht liuvi* culli-ii ilii- man-ion turn*** ut thr ^arriMin «»r mrjHU-uin.ti >|*rlmaa 

*•»•>.- i «lrliln , » l»ur^lar\ In !>•• "tf*tunnt ttiru/-tf ali-uju* 'hutfftiruli, trl ftO%»* % 

'* * ttmm fiHi/i'Miiii i—tttiruuii'f t'uryi. ii*/ h /w««.im ^trfmtr*iHti*im" An<l tUr-rv> 

• *|-ln «.l—a til H.rpU 9 1 |t««t I' i 1 a 

)f hi* family. »l«].t :u tin- }|Mii»f i! i« m«t l»H <lwfU.ii,* ln»li*r mi a* t«< I*- thr *U> jn t nf 
burglarx . Kf\ -. M.irtm. It. A K «' « ' l«»v An>l •«■ l.i.m • taim*. I .«-.». h. 1*V.'. r>.«*a*|» 
imti''* «»-.'. p| >'* '.. Wij.n- ii -«t\ .till )m< |mrt ••! a h.ni*>- U>r In* •«-• ii|<dtkfii. «n«l II. «■ ml 
iarr~r*\><l \>\ ti.i- |-r<>i>r.i i<ir !or nthrr j-ur •,*•-••«. thr |>.irt n-rrw-1 • ainmt I* ii«-mi««l |*wt 
of thi* M-rviiii!'* •Iwi-ll.n.'-liiiu*!* :iii>i it Hill In- flu* *.»rn.- if ;inv oihrr |>rr*t>n h** |«tr*. -4 

thr h"ii»r .m-l thr i* »l i« i rti«l. lirx • «. \lil««-ii. M A K • ". •' Id. U hrr* • ••r**M 

mi|>iil.il*'> ii) ••!! Iili»- f«.i tt.i' ii t • I'lfaiii ri*»n.* in hi* n.a*tt-r • p'rim*.** f.«r huiiM-if *r«-l 

f«iml> . tiif I'M-iuiof in. is It- i|i-«i-ritit-i| a* tin* ina-trr • iiw. lnt»k* h«'».«r. -1iI.«m.^i» iur *»r 
rant i* tin* • •nl\ jh r-«»n wh«* uiJialnl* tlniti; f«»r In* «h^ll U* »» h-nh r««l *• Imtif lli»tr m 
arrviiiil. ■•■ -t ii« IfMmj a* t«-rianl Hr* i« Stm-k. i»l 1*V W ii»-r«- * -ho|- w*> nnU-i-.lo 
•mih* «»f (Ii*- aparfliirlil* "I u Iimiim'. it wa« Ii«-M that thr •ho|i w.i« *lill |.art •»( ll. e 'l«»il- 

illg-hi>n^«*. ttii'i thai hurtflaiy nii^lit U* <-«»fiiiiiit I»-«l in it. a* lit** h"ii f tl.r Lii'i.-^i 

(tilwMin » ium', J.no h. '.**7. WIhtm it mu*t In< Ui«I in thr m«ii- tuinit in U* thr >l«>'i:.b^ 
houM* <i| ilir lmi<ll«irii. if h»« l*ri'ak •i|n>h ihi* iipitrtiiifiit* nl lit* IihI^t* «n'l *tr»| tLr.r 
tfiMNln. it in not luir^Urt ; lor u iiiaii mntiot \** f»u.Il\ t»l l.ur»:Ur\ m hi* o»n h*A*~. 
Krl. M. 

With rt^jMi t tn tin* iifw |>r..\ i»H»li* f-untaiiif*! in «*. t *A 1 1 «if th«* im«w •t«tutr. it «nut<| 
f*rm that iin> I>iuMiii^ »hn-h l--tnrr tin* |ii*-«:ii^ n| thi* Mat ill •• «»uM !»*»•■ I«tn tl»«- »ui*- 
jert of hur^l.ir>. hy rt'.i>"ii nf it- Umii*; within thr % nrtil.i>r«\ may n««w lw- ihr •ul > r^t - f 
an in<lii'tniriit umlrr n. M. Th«- main •oi«-t»"h in •m-h !■»•••* mil !•-. what •!. *!• I«* <««• 
lHl«*rr<l an U'lii^r within ihr riirtihii;**. wlurli. in thr IVrrur* •!■■ U I^t. i« >lt ritif-l lit l«> * 
ganlrii-\iinl, Ih-hl. or |h«m-i» nt \«n«l ^riitiml. hint; ii**,ir. ati'I U-|i>iijrniie !•». th«- n<<-«*QA^ 
Such imrdrti. At*. tiniM l«* i'ihhhi t«*<l with ihr nit—tiu^t* )>\ «mr uiinii«*rru|»tr«i friKv «* 
rnrlofiiri- oi •m.iii** kin«l. iiii'l |*«>rh»|'« •in-h lrn«-r iua\ nn«r«* |>r«»|«**rl> l«* trrtiirri thr «-ur« 
UU|E«* thmi i !■•- »rrttiiii«l Ivitik' within .t. An ni<li<-tiii«-i»i iiipUt thr m-w mi tmu ruu«i •«•* 
that thr hiiiMin^r w.t- witlun thr nirtil n:«- <»f tin* pr<*-«'t ot«»r'« <|w< ||ui l *-h«m«M>. «n<t tiiAt a 
wan «mi-u|i|ih| tloTi-uith ••> thr |>nmi utnr; hut it w«niM «fin that it n«*«-*l n>*t m%rr thai 
thr liiiihlinc »n* <»!■•• m whn-h htiri*l-ir\ ««iiM n<»t I— ^>tuiMitt<-il S-r K*\ if )U4aA«*«. 
K. A K i". •'. .1-1. I'lir nlhiT «l.nit ■» nf tln« itaruir. n.irm*lv. • I* 1 , a* !•• •a*r.l«*^ f* t^r- 

Clary .ui'l •t<aliii»r in » i-hun-h or iii<*|»«-l; • l'J. a* to ii"ii-«'l-rrak!tig an«l •!•••!. nf *b a 
oil«r. aid •. l*i. a* to rohU*r> ill a •h»ij». will U* rnnrr |ir»»|*Tly th«- *uhjr« t« «»f n*i*»*irr»- 
tioii an 1 r\|Ni«itiMii in tio- -tiii •■•■ill ii)t rhaptrr, 17. !•» whirh thr r**atlrr i« rrfrrr««l 

A* r ''■■ ■-• ■'■ ■■ ti ■ >in .ill tl.*' ra»« -. it a|>|>«-.ir« that it !nii*t I-" a |'Ui^r "f ariiial *r#»> 

Jrn., Thu». a h"U-- uii<hr r«-|^»ir. in wlmh i nt> hi.-*, th«»ii|rh tlw nwn«*r • |>r«*f«-m .« 

t|r|Mt«ift-.| thrit*. i- ||nf a *■!.!• •■ Hi whirh hiirk*lur> i-all 1— • « •flirt! ll l«-«l . |nr It t«hti*4 k* 

(l«N-m*il hi^ •ln>linik* ht-u«' until hr h.i» t.iki-ti | «i"H an*l U-jrun !•• itihal'it it. I 

Lrarh. l^.'i N«-r will n m.»k>- .mv •lith-r. n> ■•• it i>n«* ••! thf w«>rktu«n vugmgi+l in thr rr- 

|Mir« »lrr|i llnTi" III ••pliT !•• J-f ■<!•■« t it. 1 l.^ai'll, I *»»•. I'- •» /••. N'T. thiUlfh t h«* h< ««T .« 

rra*l> h»r tin- rt*i i-ptn'ii nf tin- ••uio-r. an*l hr ha* •••lit hi* |»ni|M*rf> Hit" it l>r«-|«rBt< *rf to 
bin own fi-iii"%al. will it I ••-•>iiif |nr thi* |>urp w hi« iii.m^i* »li *J |^*ai!i. 771. Afi'i vbt* 
Uir owii*-r ha* i»«-\«r, h\ hitn-« It i.r •■* anv •»! hi« fatn.U. •I» , j»t in thr h«*<i««*. it t« n<«c h-« 
tlwrlliiifc.* -hoiiw* ••• .i« t.i m.ikf- tin* hr*-.ik:tiir tlnT«i! hur»rlar>. th«uii;h h*- ha* u*r«| it f<«f 

hut iiiimI* -oi'i all thf J'lirj ■• ••! hi* hii*ilif**. Ku** A Ii* I ". I " I '.•». Si. if thr Un I 

lonl ••! a li<ni*f | ur« h.i*f tlf ttirtui nr*- ••! hi* Miit-c-ni; Nrutnt. an«l |»r**iiirr a •rrvant * * 
»|r*|i th> i«* in Hpiir !•■ r "..a;i .:. l-ut without ati\ iiitfiilmn of inakilif it In* •■•an rr*» 
drlit-i'. a hrrrtkin^: into tin* ii.*u«f will nut niiionut to hur«rUnr. - I^rarh. *7rt. But if \t.~ 
a^i'lit ••! a I'lil-ln- * ••iii|».«ii\ ri"*l<l*' at a w. i rt-lo •!!*•' *- I- -Iiu.fi^ to hi* ••in|»l'**J *T+. tin* rr:rr.« 
lliu\ !-■ i ••liiln:ttf.l \\ hi>-.tkitij It.ainl hf tliav In- •■ii||«nh<rr«l an thrownrr • I^arh. 'All 

An*l it «i'rm* that it a man «iif in hi* h*m**-. aii<l hi* f \»»i uinr* |Hit M-rvanta in ii aa*i 
k«*r|i tlo-iii thf if at l-i-.iril -wiitf!-*. 1 tir^larv lua\ }+• « • »t tariii t C-<*I in hrt-akinit it. atxl it t&af 
br Ui*l !•• 1- tin- f\.. iit.ii*" | r..|*rt\. "J K-»*t. T •" 4'n. 

It ••■•■in* 'I'lit.- -i Ml. -I. a* .il-.\i« ••l.«fr«r<|. that thf |-r>«| rirtor fif th«» hou»r n«*r«| n»-»t !•• 
artualiv witii.n it m thf i.uif thr ..fh-n..- i* iimiiiutt*'*!. |>r>i\ i«l«^| it i* i»nr of hi* r*xu-*-* 

{)la*v .ii aU-if. Y"T it h* !r.i\r« it r •*.•- r.i.rf,. ; 4 . t)ii.|i|{h no |«rr*nffi rr*|«lra thrrr >.ii 
ii* «lr>i in r. it will *till U* hi* iii.iifinii. A* if a mmi ha* a Iiiwim- in ti«n an«| aa»Mhrr 
ill thr i t.tin*r>. aii'l k' ■»•* t.- tlii* li!t. : ti thr *uriuiirr thr n<«tiirrial t<rrakintf inU* nth<*r 
With a It l<nii..ii* ii« -ikii Mill \— I urt;lari"'i* K»»*t 77 Alol th«Hi^h a man IraTra h:* 
hou«t< Mini ii« \i r iii< an* l.< 1:%.- in :: atf.iin. «rt it hr ii**i jart nf it a* a •h«.|i. an«l lr<* a 
M*riant .nil h:« tniu.U li\r aii.l *l<-« |> in air-'hrr )• irt •>( it f • »r frar thr |4a>-** «b»*akl hr 
ruhU-<l. alrl !• t* thf fr*t !•• lmlrfir*. thr h^l:tat|.>li h* hi* ••TVjilit an«l laBnlv Will «« a 

hatiutioii l>\ hiui. ami thr »ho|i ina) »till U« «xju»i>lrr«*l aa }avt of hia tlwwlha^aawaa. 

4*4 
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fore we may safely conclude that the requisite of its being domua mansionalis is 
only in the burglary of a private house, which is the most frequent, and in which 
it in indispensably necessary, to form its guilt, that it must be in a mansion or 
dwelling-house. For no distant barn, warehouse, or the like are under the 
same privileges, nor looked upon as a man's castle of defence; nor is a breaking 
open of houses wherein no man resides, and which therefore for the time-being 
are not mansion-houses, attended with the same circumstances of midnight 
terror. A house, however, wherein a man sometimes resides, and which the 
owner hath only left for a short season, animo revertendi, is the object of bur- 
glary, though no one be in it at the time of the fact committed.(x) And if the 
barn, stable, or warehouse be parcel of the mansion-house, and within the same 
common fence,(y) though not under the same roof or contiguous, a burglary 
may be committed therein ; for the capital house protects and privileges all its 
branches and appurtenances, if within tne curtilage or home-stall. (z) A chamber 
in a college or an inn of court, where each inhabitant hath a distinct property, 
is, to all other purposes as well as this, the mansion-house of the owner.(a) So 
also is a room or lodging in any private house the mansion for the time-being 
of the lodger, if the owner doth not himself dwell in the house, or if he and the 
lodger enter by different outward doors. But if the owner himself lies in the 
house, and hath but one outward door, at which he and his lodgers enter, such 
lodgers seem only to be inmates and all their apartments to be parcel of the 
one dwelling-house of the owner.(6) Thus, too, the house of a corporation inha- 
bited in separate apartments by the officers of the body corporate is the mansion- 
house of the corporation, and not of the respective officers.(c) But if I hire a 
shop, parcel of another man's house, and work or trade in it, but never lie there, 
it is no dwelling-house, nor can burglary be committed therein, for by the lease 
*it is severed from the rest of the house, and therefore is not the dwell- r*22ft 
ing-house of him who occupies the other part; neither can I be said to ^ 
dwell therein when I never lie there.(d) Neither can burglary be committed 
in a tent or booth erected in a market or fair, though the owner may lodge 
therein ;(i) for the law regards thus highly nothing but permanent editices; a 
house or church, the wall or gate of a town; and though it may be the choice 
of the owner to lodge in so fragile a tenement, yet his lodging there no more 
makes it burglary to break it open than it would be to uncover a tilted wagon 
in the same circumstances. 

3. As to the manner of committing burglary: there must be both a breaking 
and an entry to complete it. But they need not be both done at once; for if a 
hole be broken one night, and the same breakers enter the next night through 
the same, they are burglars.(/) There must in general be an actual breaking; 
not a mere legal clansum f regit, (by leaping over invisible ideal boundaries, which 
may constitute a civil trespass,) but a substantial and forcible irruption. As at 
least by breaking or taking out the glass of, or otherwise opening, a window; 
picking a lock or opening it with a key; nay, by lifting up the latch of a door, 

(•) 1 Hal. P. C. 56rt. Fort. 77. (•) Fort. 38, 39. 

(») King m. Garland, P. 16 Geo. in. by all the Judge*. (*) 1 Ilnl. P. C. (58. 

C, 1 Hal. I*. C. 55s. 1 Hawk. P. C. lol (•) 1 Hawk. P. C. 101 

(•) 1 Hal. P. C. 55<i. \f, 1 Hal. P. C. 663. 
(»> Kelw. 84. 1 Hal. P. C. 666. 

1 Bum, J. 24th ed. 503. Russ. & Ry. C. C. 442, S. C. But in an indictment for larceny 
from a dwelling-house, where the prosecutor left his house without any intention of living 
in it again, and intending to use it as a warehouse only, though he had persons (not of 
his family) to sleep in it to guard the property, it was held it could not be considered the 
prosecutor's dwelling-house to support the charge. Russ. k Ry. C. C. 187. And if the 
occupier of a house removes from it with his whole family and takes away so much of 
his goods as to leave nothing fit for the accommodation of inmates, and has no settled 
idea of returning to it, but rather intends to let it, the offence will be merely larceny, 
Fost. 70. And the mere casual use of a tenement will not suffice; and therefore the 
circumstance of a servant sleeping in a barn, or porter in a warehouse, for particular and 
temporary purposes, will not so operate as to make a violent entry in the night, in order 
to steal, a burglary. 1 Hale, 557, 558. — Chittt. 
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or uiilooftiiii; any other la«t ••niiitf whirh tin* owner linn provided.* But if a per- 
aon leave* In- door* or windou* open, it i* hit* own inlly and nrcliigi'iirr. *nd if 
a man enter* therein it !■* tin hurgiary; yet. it In- allerwanU uuh* k« an mi.ef 
or chaniher iliNir. it i- *o y ># Hut to eome down a •-tiiiniit-\ »* li«-l<i a l*ur^lari«»a« 
entry; fur that i- a* uimh ehmed an tin* nature oi thine* mill |M-rtmt A. .No, 
alm», to kiMN-k at the door, ami ii|miii h|n*iiiii^ it to ru**h in with a le|oh».,u« 
iutt'tit ; or, limit'!' preteiiee •>! taking lod^in^*, to tall iijniii tin* landlord and r*ib 
hi in ; or t«» prmure a roii«luh|e to tfain admitlame. in order to •»■ an h lor traitor*, 
ami th«n to himi tin- rou-»tuhle ami roh tin* hoii»e , all theae eiilne* havr l^co 
»•>.>- 1 adjudged hiirirlariifiiH, though then* via* *n<» actual hn-akin^;, lor I ho 
""'J law will imt Miller lt*ell' to Ik* trifled Ulttt l>\ **iieh e\ a«ion«. v\h* iai2r 
under tin* • [oak ••! Ir^al proee*-. i . Ami *o. it' a M-rvant •t|H-ii«» and enter* hi* 
martttT** i hainlMrfloiir u itli a tfloiiioim «irni^n. or il any other |n*pmhi luri-jin** 
in tin 1 -aim- boiler or in a ]»n 1*1 1«- inn open* ami enter* am»ther'n d«»«r with •mo 
evil intent, it i* hiiriflarv Nay, it the M-rvant i i»n*pirf** with a r«>hU«r ami lei* 
him into the Iioiim* hy ni^ht. tin* i«* hur^lary in hoih; k lor the tenant i« dom{ 
ail unlaw lul art, ami tlie op|»ortuuity a Horded him o| lining it with greater caw 
rather ui^ruvaten than extenuate- the guilt. A- lor tin* entry, any tin* least 
degree oi it, with any |»art of the iNtdy.or with an in-tnimetit held in the Land, 
is Kultirient; a*, to *tep over the threshold, to put a ham! or a h«»ok in at a win- 
dow to liraw out tf«Hnl-. or a piMol to demand one'* money, an? all ul them l*«r- 
glariou* entries. . /. ,l The entry may Ik? In-tim* tlie hrvakuii;. a* well a* alter: 

.« I IUI I' i ii.1 • Mr* •»•! I 11*1 r • U I iu«k r 4 ML 

• • i IL«*. pi i : i ii«j i* r w: ■■ i ina i- f i- l u.«t r » i - ui# 

i» 1 IU«k I* i 1-2 

•So ti» |ii-h ii|n-ii nm^iw door* whi* h -hut hy their own «• nrht »• hurjtlariou*. thouxa 
then* i» fin m tu.il f.t«t •'!! tin* • KaM. IV «* l**7. l'iili:n»: l>nn the «a*h of a wm«i«Mi ua 
bmikiiik'. thiui^'h it h.t> mi f.i*ti-iuiii: ami i« «mly kij.l in it» |.Iim^» !•> tht- |<ull«-i «r>i^hi . 
it in e«|ii.ill\ a hri*nknik* .ilth'iiik'h tln-n- i« un «ml«-r *!iuM«r hIh< h t« n«»t put t.i Ku«« A 
R\. 1'. I*. I'll. And wlnTi- n miii*Iiiw n|t» n* ii|*»fi h.iii:*-*. and i« f**mnt*d hjr a »m|^. m» 
that pu«hin>r ucuni*t it will **]+-t\ it. fun niif it o|n*ii !•% |>u«hiiitf Bff«iii*t it i« •ufB«-irnt to 
corifttiluti* m hrf-nkiiik*. Iln-* a H> .«*.•'. .".*•"». Hut wh.-rr ih<- pn-»nrr hr>*k«* not of • 

Cellar h> httilifcf il|< •• li*'A\\ tla|. hy wiiii h tht ll.tr njk» i !•■*«•« I un tin* iKit*it|«> n**st \L+ 

•treft. > tin- H.i|i w.i- iitit Imltiti. hut it had ln.lt*. »ix nf tht* U a arn*d judj?e« «•■?■■ of i»]4n< a 
that tinTf H.i- a -utlii-ifiit hrt'.ikiui* In i'iiii*titutt* hori:l.ir\ . th«* r* rii«iiuii|t *i\ w^rt* of a 
r«intruM <>|>iiii>hi. Ku— A \i\ •" <' l*»7. And it i« t«< U- ol— r\»-l thxt eien nhm |K« 
6r*t t-ntrv !- :i iihti- 1 1 •--] >.!'•->. 1'isin! .»*/«••' hiMij.i/-'/. il thf f ln*-f aftt-rw ard« hr*«k*^|^B 
any iiiiht r«H.in. h.> «i!l h«- fc »nilt\ ••! hurirliirv. i| ll.th*. *»"i!. »nd thi« ruav l«^df«ti^ry a 
aeri':illt wli«»"ln'|w Mi .in .idi.n -lit Mmhh Ulil.ttehlllkr hi* HM«t*'r'« i|tmr and +ni+T\nM hm 
apartint lit Miih mt- ut to Will him. I Il*h\ .V"»4. Hut l««nl Half d-.uht» «h«-tb«*r a fwr«| 
at an inn i« |*uilt\ ■•! I ur»;l:ir\ h\ ri^itiit in the mtfht. <>|-iitti^ l»u nun i|i«w, an<i >f»ahaf 
ItotMl* fruiii I'thi-r ri ■•■m-. 1 II. ih-. Vi|. And it »i-f!ii« «t-rtain that hreakin^r "|*n arb««| 
or trunk i- m>t in it-. Il hur^lun..u-, i K"»t. 1">. I"*. 1 .»nd. iMti»niin^ t«» the t«*u«-r i>|*in^a« 
the Miitic prim -iph» .ipplh** !«• •u|il-n%rd« t |ir«'«*«*. und ntln«r fixture*. whi«'h. lh«iufh at- 
tarheil t«i tin* fni-hold nr>- intiinhtl inly the N tt«-r to Mipply thr phveof m-^alU 
de|M«iti>ri*'« Ki»»t l".» ('hitti. 

•• It will U> hur^l.uv to uiil.it. li :m itin«*r iliNir with a f*-I-oji:. .11* intent: ami »hat«-i*-r 
wiMilil hi- .1 h|.>;tkiiiL* «»f -in I'littT d.-.r wdl uImi I m * a hrtMkin^ ut an inn«*r door U> can»i«- 
tute hui jl.m. *■«•••■ 'J r-i-t. r «'. »-•». 

Hut it «!•-■* not *«>«-tii tn )-•- a hiivUry to hr*-ak thr d«-»r» ««f ru|>U>artl». ftwii , aal 
c|iM«*t«. Ihnl i'iiitt^. 

11 Si if tin- pri^i-m-r hr>ik« n|en a -h<<|*win*|MW and with hi« hand tak««« «wit ^rk«K 
thr nth-iu.. i* ...iiiph-ti*. K— t l«»7 ltu«* A Uy.r. i*. 4W. S. I*. Intrmlurin|t tb<» aa»4 
be I«a i^*n tin- j:la»* ••! ;iu « »ut«-r muhIhw and an inmr «huttt*r i« •uffirtrni entry to cmnU- 
tute hur^l:ir\ Kit— A Kv •'.«'. .ill. And where M-vrral ha\ i n % lir* «k en open a »<«««r. 
and, atttinptiiii; to •-iit*-r. .ne ••|i|«w«l \*\ the owner, and in making a |**o at htm tho 
hand of mil' of the j.irtv ;• n:thiu the threalmld. he will he guilty *»f iKirflary. | llaj^ 
&VJ If. hotttt.r. .hi iii*iruiii«'iil h.i- U-eii thrust into the wiihIhw, not U* the pur|««o 
of Likiiit; "lit i r> 'j -i t \ . hut "n!\ * .»!• ul.iti-1 to h»rin th«- a|*Tture. thi* wdl not I* re^mr«ied 
an an entr\. <\ l^e.u h. i» "• or it .» hou-e In* hmki'ii o|wii. and the nwnrr. thrtKi^b tao 
frar »h ra-i-iM-d h\ th« • ir« Min«* ui> •■. thri-w out in* iimii*'). tin- hiir^Unr will not 1^ c«^aa- 

tdeted 1 Hale. .'•'•'• It -•<• in* d>>uhitul wh«thi*r •howling through bw:iii1ow is »uft«i«-wl 
»y tlie i'iitr*« ol thf «h-a di-f'har^N«l . hut it m«>iii« tin- l-etter o|«inioti thai it u. a* ia XLm 
a !• 1- -it v h\ kilhnjr i» a« inueli atteiupted a* in the introduction of aa iawtniaaatai a 
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for, by statute 12 Anne, c. 7, if a person enters into the dwelling-house of another 
without breaking in, either by day or by night, with intent to commit felony, 
or being in such a house shall commit any felony, and shall in the night break 
out of the same, this is declared to be burglary, there having before been different 
opinions concerning it, lord Bacon(m) holding the affirmative and Sir Matthew 
lluh»(/t) the negative. But it is universally agreed that there must be both a 
breaking, either in fact or by implication, and also an entry, in order to com- 
plete the burglary." 

4. As to the intent ; it is clear that such breaking and entry must be with 
a felonious intent, otherwise it is only a trespass. And it is the same whether 
such intention be actually carried into execution, or only demonstrated by some 
attempt or overt act, of which the jury is to judge. And therefore such a 
breach and entry of a house as has been before described, by night, with 
intent to commit a robbery, *a murder, a rape, or any other felony, is r*228 
burglary ; whether the thing be actually perpetrated or not. Nor does *■ 
it make any difference whether the offence wore felony at common law, or only 
created so by statute ; since that statute which makes an offence felony gives 
it incidentally all the properties of a felony at common law.(o) u 

Thus much for the nature of burglary, which is a felony at common law, 
but within the benefit of clergy. The statutes, however, of 1 Edw. VI. c. 12, 
and 18 Eliz. c. 7, take away clergy from the principals, and that of 3 & 4 W. and 
M. c. 9, from all abettors and accessories before the fact.(/>) And, in like 
manner, the law of Athens, which punished no simple theft with death, made 
burglary a capital crime.(^) 14 

(«) Kim. AS. _ Company, with intent to uteal the rtock or ntfinlH. la, by 



(•V 1 Hal. I\ C. 5*4. stat. 13 Geo. III. c. 38, declared to be single felony, 

(•) 1 Ilnwk. P. C. 105. puninhrd with transportation * 

{*) Burgl'try In any house belonging to the PlateOlass (f j Pott. Antiq. b. i c. M. 



felony by stealing is attempted. 1 Hale, 555. Hawk. b. i. c. 38, 8. 7. See 4 Camp. 220. 
1 Stark. 58.— Cuittv. 
" The act now in force is 7 A 8 Geo. IV. c. 27. — Chittt. 

13 Hut if a servant intrusted by his master to sell goods receives money to his use, con- 
ceals it in the house instead of paying it over, and, after his dismissal, breaks the house 
and steals it, the entry is not burglarious, because there was no felony in the original 
taking. 1 Show. 53. And even where prisoners were proved to have broken open ft 
house in the night-time, to recover teas seized for want of a legal permit for the use of 
the person from whom they were taken, an indictment for burglary with intent to steal 
was hnldcn not to be supported. 2 East, P. C. 510. — Ciiittv. 

14 The punishment of this crime now varies according to the circumstances under which 
it is committed, it being enacted, by stat. 1 Vict. c. 86, s. 2, that whoever shall bur* 
glariously break and enter into any dwelling-house, and shall assault with intent to 
murder any person being therein, or shall stab, cut, wound, beat, or strike such person, 
shall be guilty of felony punishable with death ; but, by s. 3, the simple crime of burglary 
is punishable only with transportation for life or for not less than ten years, or imprison* 
ment for three years, — and now penal servitude may be substituted. And now, further, 
by stat. 14 & 15 Viet. c. 19, ss. 1, 2, any person found by night armed with any dangerous 
weapon, with intent to enter any dwelling and to commit felony therein, or found in the 
possession, without lawful excuse, of housebreaking instruments, or with his face black- 
ened or disguised, or found by night in any building with intent to commit any felony, 
shall be guilty of a misdemeanour, punishable with imprisonment, with or without hard 
labour, not exceeding three years, — and now with penal servitude. — Stiwart. 
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rilAITKlt XVII. 

OK OKKKNCKS AiiAINMT l'UIVATK rRuPKKTY. 

•o«M|-i •Tiik next ami last r*|HN'ii>« tit' offences ai*ainnt private subject* are 
""•J Mirki ut nmri* immediately affect t ln-ir |iro|ierty. t H' which there art 
tw«» which art' attended with a hreneh of the |»cacc ; /iirrray and aui/it'i'**^ a»u- 
chut; iirnl inn* that is equally injurious to flu* rights of |»n»|it ( rty. hut attended 
with mi art of violence, which in the cntuc of t*>rgrry. Of them? three in their 
onlcr. 

1. Larceny, or fAf/f, hy contract inn for latruciny. littnvintum, is distin- 
guished l»v the law into two sorts: the one called *im/»/r larceny, or plain theft 
miiicciiiii|i:uiic<l with any other atrocioun circumstance; and mised or wmpmnd 
larceny, which al*o include* in it the aggravation of a taking from one'a houa* 
or jM-rhoii. 1 

Ami. tir-t, of *(»</*/#- lareenv. which, when it in the Mealing of ^mmIh above the 
Taluc of t^elvepriire, i* i-alleil yriim/ larceny ; when of |pNsis to that value, or 
midcr, in j*tit larceny; offence* which are con«id era My distinguished in their 
punishment, hut not otheru i-e. 1 shall therefore first consider the nature uf 
aim hie larceny in genera I. ami then shall observe the different dc^reea of 
punishment inflicted on its two several branches. 

Sini|ilc hiri-eiiy. then, i- " tin- fi'luiiioiis takim; ant| carrying away of the per- 
!,»., sonal psmU of aiiMihiT " This •i.lbh»«- i crtainly commenced theft. 
"* J whenever it was. that the UnimU "I projierty. or laws of m/wm and fvuav 
wen* established. How far such an offence can exist in a Mate of natore. 
where all things an* held to he common, is a i|ueMii>n that may he solved 
with very little dithYulty. The ilisturhance of any individual in the oj-rupalioo 
of what In 1 has seized to hi* present u-»e seems to W the only offence* uf thif 
kind ineideiit to such a state. Hut. unquestionably, in social communities 
when |iro|M*rty i* established, the necessity whereof we have formerly aeen. at 
any violation of that pro|H*rfy i* subject to In* punished hv the laws of «m irtv , 
though Imw far that punishment -hall extend is matter of con* id era hie dijuot. 
At present we will examine the nature of theft, or larceny, an laid down in too 
fore^oin^ dctiuiti«»u. 

• <W !..« li r *. *< 

1 lit -t.it. 7 A s <;•-.•. IV. i i 11 '. * *J. it i* I'll* ti«l "th.it the fli«tiiii-tn»n Iwfween fraaui 
and j-tit i.ir<-**ii\ •(■ill !••■ .il-»l;-i.i-l. mid f\«r> l.in-fiiy. whatf*vt*r \«* the value of lb» 
pn»|«rt\ •Tt.:*-ii, ihill * «« 'I«-i.»«'l t.» U- #.f th<* -ami* tutur**. and thai I !*• •ut-j«rt U> tW 
•aim> ni'hh Tit- in .til r«--| -• - t - .i- L't.iii'i Un-i'in »%.%» U-!nr»» the e»uimen«-«-u»rnt nf thai 

art : mid • \«r\ court wh j «..*%. r i- t<> tin* tn.d «•[ I.m-«*ny was U«f»nv thr nwmrocs 

ment nl tin- .!• I limitfl !•• |- tf \ l.«r«-«'ii% •hall haw |-»*«t to try eurt cam* i»f Ut^^-st 
the puiiflilil' tit ill wL-li lAiiff! ■\it«-l tlif puiL:*i.tu*'nt her«-lllAfta*r UKtlt*i«lMsi for 
simple |:iri i'ii\. anil ill-' t«i trv ^!l .«. .■•■«•■ imi t** »u> h Unvny." 

Hv ••■•! .1. •\i*r> |M*r«>>n • • -n\ i«-t«-l ••! •nii|>h* Un-t-iii. or i»f any felony therel«y : 



pUlil-h.il'lf lik*' «llll|i|i* Un«ll>. -h.il 1 ■«i'f|>| in thr (AM^ th«Tvinsft«T other* !•#> i*^- 
viile«l fur I— liiihle !•» tr.»ti-f- Tt.it ;••!! f«»r •••¥••■! W'.ir», «t nnpriM«tinH>nt not ea«*v««L^ 
two \fitr«. and. it a !!»»]«■. !•• "Im" !«••. «»r tl» tin- jufiln' whi|<|'i!t^r» : and. hy seel. 4. where 
tin* -*• ti T .- ti ■ -•- i* iinpri"«*tiiii>'iit. the is>iirt« h.ite u di*« n*tiniianr isiwer to awar<l haH 
lali-Mir «>r -••l.tir\ «-■ »i i fi ti*-iti--ti t in n<l«iit <>n lh:- «»h-r vati«»n has l*e«'n intrnduoeii ber# 
that ihf i.i.hr m i\ . .l.-.-rv -- h»H ur t »•■ jr.-* fit |.r-i% -».-»n« uf the law vary from the l*&l 
in h - | !■■_■!■ -• thr«>Hk'h th.- i!ti|-r'.i'.t « .t.ij.t. r. .« ■ » - 1 !•> r* mind him that the subtle da> 
tin«ti"n» i •■■«. • ii s/r m 1 .in. | j ,:• \ |if»t.\ .irf ii".» ■ n!.fi \y alt»l:«h*^l. 

\\\ »i.v i 1. .ii t\.-r\ t.!-n\ ] -.iit.-ht' .*' un I. r t Fi.» .i<t. i'\iti priiit-i|ial in the w r n aj 
di'f- • .ki. t t'v> r\ .i> • .--.-r\ U-!-.r.' ti..- ! n t. •»■ ill *-■ i iiii.«hsU«« with il«<iath, t>r itlhifaa, 
in tin ■- .•!.■■ iii. i. in r i- 1 1. •■ j-r-.n- >|>.»1 .n tht- lir-t h ,r- . . aicl r\t*r\' at^-vswiry after ta« 
Carl t-\. • ! t •■iii\ ,i r* • i\« r ••( ■••■!• n | r« >| ■••rt v -h.ili • n ^-n\ .• ti«-n U» liahle !•• nm« u T 
nit'tit !■■• i-\ »■ mm rii»t «-\< • • ■•l.nj !»*■» \« if* iii I • I'M I «T»"ti aid.n£. al«»tlinf. t^*ina#4- 

|m«r '-r j •■■ ir j.j •! mini h ■■! .oi\ m;-ii. *i em >ir |tiin*hal If under thi« a«-1. shall 

he ii.r !■ '<, i . 1 1 • i ■ ft-d .uid |>ni. -lo-l ■»* i im -io • :l« n*i- r. A« !■• the venue m oaaia 
0( Uttiiix. -. •• 7 ii.-«i. IV. e. t#l. ••. I'J. l.t. -« mill. 
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I. It must be a taking* This implies the consent of the owner to be wanting. 

1 The cases upon this important requisite of the offence of larceny are so numerous, 
and the distinctions so subtle, that it will be necessary to go into considerable detail to 
give a complete view of the law upon the subject. See, in general, 3 Chitt. Crim. L. 2d 
ed. 917 to U24. 

1st. Where the offender lawfully acquired the possession of the goods, but under a bare charge, the 
owner still retaining his property in them, the offender will be guilty of larceny at common law 
in embezzling them. Thus, in addition to the instances put by the learned author, of the 
butler, the shepherd, and guest at an inn, if a master deliver property into the hands of 
a servant for a special purpose, as to leave it at the house of a friend, or to get change, 
or deposit with a banker, the servant will be guilty of felony in applying it to his own 
use, for it still remains in the constructive possession of its owner. 2 Leach, 870, 942 ; 
and see 2 East, P. C. 503 ; sed vide East, P. C. 562. K. b R. C. C. 215. 4 Taunt. 258, S. C. 
If a banker's clerk is sent to the money-room to bring cash for a particular purpose, and 
he takes the opportunity of secreting some for his own use, (1 Leach, 344,) he is guilty 
of larceny. And see 1 Leach, 251. Kelw. 33. Cow p. 294. And if several persons play 
together at cards, and deposit money for that purpose, not parting with their property 
therein, and one sweep it all away and take it to himself, he will be guilty of theft, if the 
iury find that he acted with a felonious design. 1 Leach, 270. Cald. 295. So if there 
be a plan to cheat a man of his property, under colour of a bet, and he parts with the 
possession only, to deposit as a stake with one of the confederates, the taking by such con- 
federate is felonious. Russ. & Ry. C. C. 413. And if a bag of wheat be delivered to a 
warehouseman for safe custody, and he take the wheat out of the bag and dispose of it* 
it is larceny. Russ. & Ry. C. C. 337. And where a banker's clerk took notes from the 
till, under colour of a check from a third person, which check he obtained by having 
entered a fictitious balance in the books in favour of that person, it was held he was 
guilty of felony, the fraudulent obtaining the check being nothing more than mere 
machinery to effect his purpose. 4 Taunt. 304. R. & R. C. C. 221, S. C. 2 Leach, C. C. 
1083. And where one employed as a clerk in the daytime, but not residing in the 
house, embezzles a bill of exchange which he received from his master in the usual 
course of business, with directions to transmit it by the post to a correspondent, it was 
held larceny. 2 East, P. C. 565 ; and see 2 Chitt. C. L. 2d ed. 917, b. And where goods 
have not been actually reduced into the owner's possession, yet if he has intrusted another 
to deliver them to his servant, and they are delivered accordingly, and the servant em 
bezzle them, he will be guilty of larceny; as where a corn-factor, having purchased a 
cargo of oats on board a ship, sent his servant with his barge to receive part of the oats 
in loose bulk, and the servant ordered some of them to be put into sacks, which he after- 
wards embezzled, this was holden larceny. 2 East, P. C. 1798. 2 Leach, 825. 

The learned commentator has already noticed the 21 Hen. VIII. c. 7, making the 
embezzlement of goods above the value of forty shillings felony, when intrusted to a 
servant by his master. The act extends only to such persons who were servants to the 
owner of the goods, both at the time of their delivery and when they were stolen. 1 
Hawk. c. 33, s. 12. 2 East, P. C. 562. To bring the case within the act, the goods must 
have been delivered to the servant to keep for the master ; and the words " kept to the 
use of the master" imply that they are to be returned to the master. 2 East, P. C. 562. 
The act does not extend to goods the actual property of which were not in the master at 
the time; and therefore it is said that if the property be changed, as by melting the 
money down, or malting corn, and then it be taken away, it is not within the statute. 

1 Hawk. c. 33, s. 15. 2 East, P. C. 563 ; sed queer e. See 1 Hawk. c. 33, s. 15. The act only 
extends to where the owner has actually had them in his possession, and not where his 
servant has merely received them to his use. No wasting or consuming the goods is 
within the act, however wilful. Hawk. b. i. c. 33, s. 14. 

2dly. Where the offender unlawfully acquiretl the possession of goods, as by fraud or force, dkc. 9 
with intent to steal them, Uie owner still retaining his property in them, such an offender will be 
guilty of larceny in embezzling them. Therefore, in addition to the instances mentioned 
in the text, hiring a horse on pretence of taking a journey, and immediately selling it, 
is larceny, because the jury found the defendant acted animo furandi in making the con- 
tract, and the parting with the possession had not changed the nature of the property. 

2 East, P. C. 685. 1 Leach, 212 ; and see 2 Leach, 420. 2 East, P. C. 691. 8o, obtaining 
a horse by pretending another person wanted to hire it to go to B., but in truth with 
intent to steal it, and not going to B , but taking the horse elsewhere and selling it, is 
larceny. 1 Leach, 401). 2 East, P. C. 089. So where the prisoner, intending to steal the 
mail-bags from a post-office, procured them to be let down to him by a string from the 
window of the post-office, under pretence that he was the mail-guard, he was held guilty 
of larceny. 2 East, P. C. 003. It is larceny for a person hired for the special purpose of 
driving sheep to a fair to convert them to his own use, he having the intention so to do 
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Thrrvfmv no 1 1 i*l ivory of the* -"rfwU from tin- ouiht In the nffrnili-r. upon tro«t, 
can tft'Miti'l :t l:in-fiiv A- it' A lrii«N H a hor*-*. uirl lie rule* away mth Inm ; 
or il' 1 wihI u'.hnU W ;i fiirrn-r. ami ho oarn« a « Ihrm away; thewr an* bo lar- 

at tin* tiiin« *-f riNi'svuiff thorn from tin- ownrr. I Id . A M <*. •*. KT. Ami «h«-r* a nua 
onl»*r»<l a p.iii ••! • .ni-llf-tn k* fmui a «iUfr«iiiith. to !-• j a.-l lor "ii •!• hn-n fo !»• wnl 

to hi» I'hU'ihi;-. uhi»h«T thf\ w*t nf .-»• • ftnlin^lv. with .i Ml •*( '.arfrl*. l.% a Kn«M. 

an<l tin* |-ri'«. in r. i «ihtri\ itur In ••■ml tht* m-muM h.u k nn«i»T •nim* ••r«*l«-n«>». k« | t \t*m 
|TWmI«. H m.i* IpiMi ii l.iri-fin <Vf«l in 'J I «•>.•• h. I^»» An- 1 if 3 *.•!•> of pi>»l* I* n-*l •■■ rrv 
plrliHl. iitnl trif ]>ri'li-inli*«l |«nrrh i-«ir h>»«m oml* wuli th«-n. .m I frmn thf firM hi* .tiMi- 
tinti *»' in i|f!i.uii|. hf > irmltt ■•! «f •-.ilifip*. I I.- .li-li. '•■«?.! .iikI !•» oMam uvm-i fr^tn 
annthi-r l«\ 1 :iu' 'lr««j»j \ug t<* it • itnihir ••Ilf|i> •■. if lloTf w.»« ill • t-.iMIaI ■ !■■•: jrn t«» »!§\»1 1 
Learli. *.*•> 1! Li-.H-li '•Ti! .> imi wh.r»- I In* imm-r «»l ;••» «l- -•-■■- 1- tm-fii hi » •• ri n.!. !■• *•» 
di»livtT«-«l to A . ami It . pn fi-u«l.iij |i» I •• A . n><i.iiii« itifrit fi"iu turn |1 i»;u<lt\ «.f Un»nT. 
2Ka»t. I* *" >>7.' Ni «Ihti' 1 In* |in«iiiiiT. i>ri'ifii<liiiif to 1 •■ f !•«- •• t\ jtiI nf a |-*r-»n wlr» h«| 
botiphf a rln-t •»! !•■« ih'|Mi-iit »l at t !■•• Kt»l lmli.i » '•<ni|'.u»\ * tt»r«h •>(!•••. f»l a r*"|U«"«t* 
pa|N>r ami p.-tmit for f !••- <ln*t. ami t««>k it aw.i\ with tin* .t>*«-iit nf a j^t^ti .n ihf n-na- 
pany'n -♦•r\t«-»- who li.nl tin* 1 Imr;** of n. tin* w.i* ln-M f«-l-*n\ K a Hi • ' *' IT ; N> u> 
olitaiii n 1 -t I ! ••! i'M'Ii.iiic' from tin •■inlnr»if uti<l«'r a j»r«t. ih-i> t»l ^fttin«! il »!»•«-• Kjnl^-1. as 
frlony. it tin- jury tin- 1 thut th«» |-aiff> «li«l rmt intti»«l to |.-.i\- tin* lull in On- |« — — ■ *m 
of th«* <li'fi'ii«liuit |ir«-vi«tiH to r««»i\tiu» ihf riM»ri«-\ t«» U* nht. un>*-l «»n lu« rr««lit. an«l thai 
he uiifli'rl<-*ik to •liMiiiint with int. tit to i*<m\«<rt it to hi* own u-m*. > I Uvh. •J , «4 an«l tt 
a**fii* thut if :\ |*-r*oii pr-n ur«* i-w.-hni of a lp.u-«- with an ifitfnt lo »t»*«l tht» I««4 
aAx«*il lo it. In* may U* Mi«lirt««l. <*n tin- Itit-o. II. ,-. .'/J. f..r tin* •taluuhl- Un^rny. t 
Leai-h. n'hi. 

In all tin-** imm'i tin* <|fft k iirl.tlit'« -n ;.f. // •It^iifti in «'l*t4:iiifi^ th<* fw«l« «aa f^lnntiwia. 
and lh»" owiif-r iii-viT |mriiil with hi* |.ro|»*Tt\ th»-r»' n : f >r hImt** t-itlnr 1* not th* rta aa 
thero (-3111 !■•■ if* lari'tiy. :m will a|»|«Mr In-m f f «•- !"ll-« in? iii«t.iii«N-». Thu«. wl.rr* a 

houiM* w.i* hiirmii^ m«l .1 iifik'lil*"iir took -on t tin* ;•-*(• .ti|»r»nrly to •*%•• iln-m frn« 

the • flan if. nnl .itt«-iw:ip|« iiiumtIhI ih<-rii t«» In* "»»ii iim*. 11 w i# lioMt n n«» felon*/. \m» 
eailM* th«' jury tlii>l|^ht tl riw'lHiil ilfMicn hollf-t I l.« -:%«-|i. ill. Iiofr*. Ami ll I* i-*rrt«aa 

that if ill-* ;•- /<•"•/ 111 ••tlfi-tPi U- ^i\-ii \ ••lnni.ir :l\ . «l .it.-i.-r 1.il-« j-rt-t^n*^ h*« l-^n uwd 
toohlain it. ii« • i.-Ionv <-:m »-■ «■• -11111111:. -I I I !.■!•- I' « '. '••*• K a K «' i'.'.^.S. |» TiiM, 
obtaiiim»; -iS\ «-r on j.rvt. ni'f of ~-n«luit! a Imlt-tMiifHvi jt- ■•••ntlv in •*«i a han^» w nn frUiav. 
12 Ea»t. IV (' '»7'J Si, wntihtf u !••: t»-r in tli»» n nn»* •«! a llnnl |»t**«ii to U»rn»w m<4Kf, 
whirh h.« ol't.iin- I'V tti.it lr:tn«l. i- onl> :i in 1— l»-iii»viii. »i*r "J Ki*l. I' «' !*•? t ^n<i it n»ak#B 

no ilit!» t« 11, «-. in 1I1 .i-t-o. f lull ti.f i-r*«iit w.i« nl.t. niifil l>\ tr.kii'l<i!**filh n»;rv , 1»*' nam« 

of aiiot 1 1. 1 to uliMiii it w.i- inTfii'l.-l to U* |-i\i-ii. (I !.■•«• Ii. .»''.. ii' «!•■*. 2 K-**t. I' 1' i.Tl. 
R. A |{ «' r '.'. • ) m< I it .1 hor-i* ih'.ihr i|fl:\t r» a ln«r— to nii<>rh*>r «ii hi* ]n«n:t«# ia 
return nnru.-li.it. h ;m-l |.i\ i.<r it. t It-- | .irt\ « ri'liu •■!! .in-l ti<*t r**furn.ii^ :• no f« 1*.»t 
1 liiMi Ii. *»T :' Ki'f. T •' •'"'' Si it 11 ir.i<i<-imii -IN .•■■■!• !«• a •traru-«r a* f»-c rratir 
tnoin'\ . nil •• ti'U (Ik-iii t«» Iimii l>\ .1 »tT\.iiit. who ■!• -l-.H-r* ' Ii-- in an*l takt*« in |«itn*tat 
fur ill* in l-ill- "Oil' h |.|o\». •.. I..* in.-r*' t.ihr;< .itifii* fhi- m:|1 !*■ 110 Uhvni, though ta« 
part) t.«.k hi- l-l.-'.nj- t..r ih«- . \j.ri-* |<nr|H»>f ni .•(.•.iiiniij tin* ifo.-U !•* fr»u«l . Iiraiw< 
thr owiht j-itti -I MsJh hi- 1 r-j. 1 \ 'J L.-.n h. 'ill ***» fr .ui-luh-ri'Iy mnnirif m«nri at 
gam in/, whit.- ;!>• im-ir.-l y.%n\ r«-.»ll\ uiifii«h-i| t«» |.l iv. 1* no Un~«*ti\ . th<«J^h a c-«n*f*> 
rar>' to •!• !i m«l 1; p. ir 111 ••* i«h 11 •• 'J l.f.u h. »-l M . >*» If-k.-r* l«ankrr*. "r afrnt* **tT»- 

tieulmj 11 ■?:»-■!• |--it»-| with ih*-iu I-t •••« -niif* «r nin *| ••■ \*\ |>ur|««Mc> art* n-»l fru.Hy 

ofl.nn*Tn. II h.h: *J.'^ 'J 1. 1. h. h '•* K A It <* «' . 1M '•. •* «' ; tut ih:« «lm*i-<n •**▼*•» 

■ion 11I 1 In- "■'.■••■•• III. < ••.: ttil«- j. I. tii.tkiii/ it .1 irii*>h*tii**.inoiir in t-n>k«-r*. Unkm. 

and oth« r- t>> iiiiU /.•!«■ »•-. nt :!:•■- «n-| «^if--l w ith tlntn fi»r «.iV • !i»i«»It or for an« *r* wia i 
rMirfN^*- !ti \ .option ••! t -.*Hl f.iith uti'l iotitr.ir> to tin- «| •t:j| |*ur*4*a* for which 1 key 
w«*r« a <l«|«-it. 1 Tim*. 111 .ill r.iM*» wln'fi- .1 \o]uti f ar> 'l««h\ r-nnc l-y th«* |>mwwniinr ra 
tht* ili**«ii< •• (■' !■•■ r*-Iii"l •m. two i|tn*«ttoii« an-* fii«t m li«-ili«*r th«* |>r«i|-wrlT wa» |mn«M| 

with l>\ tl itiii-r: ••■•■oii'll*-. nhftht-r. *u| j- -itur it *»• not. th«» j»n*-»n«*r. at th<* iiaaa 

he ohi.tiii,«l >t i-i tn«i\«-l a hh-nioii* ih-ikru In tln» fir*t *'%•+, no ftmitd nr t*rwrarh *t 
tnifil •■.in tn ik«' i\ i»»n%iT*ii»n I irt'ftiy . 111 ih* 1 ■*f«iii«l. thf <-otii|<l*-xion nf tb* n ff riH*e moat 
•JejM'ipl • ti ti ♦• h-I-iti on* i|f«i k -n 

All\ H" ■ • th. •*. t. /. r '| . » . \ •!-,*.•'*.{ *hr ;- *?.«»■ - »" r f -..I'.l'r-/ f*^» r*l ^*«6 wnaVr 

fry rt»- • * ■ " » ' ' ''■ • - r 'v '*' •• '■" '•■ • ' *' ■ ;*t»^" ». if h«» aftiT»ar«U rml«afl«« *i**-h 

ItmiiU h<- »i .1 l>" jnlt\ ••! 1. m.tr. For in th.- lift • ^••-. af't-r lli«* «ltt«-rfmnati<-fi «»f the 
ai^ri.il •- ii'rm ■• h\ tjt 1 \ |>hiiii .itmI iitu-jinviN .\\ wj.-ti.'l'il .t- l «<f llo* l«ih**> inr«*n*i*l*^ffil with 
tnal ••**!'! • it t. tl,.- ] r<<i .-rt\ .■%« :t^.i;n-t th»* »■ in>«- »•■% .r t» f« tli«*fwn»*r. alth<4i(*h the arlaaj 
|t4T«m— ».'<ii 1 > r-i ■ ti :n *)i» I .uiff 'J r.i-l I 1 l" •■■•I •■'.7 I hf m***l frill arka l-le rt>r o| thai 
drwrif -is. .11 .- tii it ■ f .1 iMrri.-r |<* n a «-i ••nt l\ thf !•■ irn.-l . ■•urn.. ni«lor .>o thr cncure* 
1 «if m>.iii-« wuh a ti'lonioii* iiitt-iit. whith wo* fouml in a bureau •Jaiivarad to a ca^r* 
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cenie8.(6) Bat if the carrier opens a bale or pack of goods, or pierces a vessel 
of wine, and takes away part thereof, or if he carries it to the place appointed 
and afterwards takes away the whole, these are larcenies ;(c) for here the 

(») 1 H*L P. C. 604. <•) 3 Inst 107. 

penter to be repaired, by breaking it open, when there was no necessity for so doing fot 
the purpose of repairs, will amount to a larceny, (8 Ves. 405. 2 Leach, 952. 2 Russ. 1045;) 
and in the same case it was said that if a pocket-book containing bank-notes were left in 
the pocket of a coat sent to be mended, and the tailor took the pocket-book out of the 
pocket and the notes out of the pocket-book with a felonious intent, it would amount to 
a felony. If the master and owner of a ship steal some of the goods delivered to him to 
carry, it is not larceny in him, unless he took the goods out of their package ; nor, if lar- 
ceny, would it be an offence within 24 Geo. II. c. 45. R. k R. C. C. 92. And if corn be sent 
to a miller to grind and he take part of it he will be guilty of felony, (1 Roll. Abr. 73 ;) but 
where forty bags of wheat were sent to the prisoner, a warehouseman, for safe custody until 
sold by the prosecutor, and the prisoner's servant, by direction of the prisoner, emptied four 
of the bags and mixed their contents with other inferior wheat, and part of the mixture was 
disposed of by the prisoner and the remainder was placed in the prosecutor's bags which had 
thus been emptied, and there was no severing of any part of the wheat in any one bag with 
intent to embezzle that part only which was so severed, the prisoner was held guilty of lar- 
ceny in taking the wheat out of the bag. R. k R. C. C. 337. And where property which the 
prosecutors had bought was weighed out in the presence of their clerk and delivered to 
their carter's servant to cart, who let other persons take away the cart and dispose of the 
property for his benefit jointly with that of the other persons, it was held that the carter's 
servant was not guilty of a mere breach of trust, hut that he as well as the other persons 
were guilty of larceny at common law. Russ. k Ry. C. C. 125 ; and see 2 East, P. C. 568 
to 574, 095 to 698. But in all these cases the defendant must have had an intention qf 
stealing the property at the time it was delivered to him. R. k R. C. C. 411, overruling 
2 East, P. C. 690, 694. 2 Russ. 1089, 1090. 1 R. & M. C. C. 87. 

4thly . Where t/te offender has the qualified property and actual possession of the goods at the Urns 
of the embezzlement, he will not be guilty of larceny at common law. Thus, where a servant 
or clerk had received property for the use of his master, and the master never had any 
other possession than such possession by his servant or clerk, it was doubted whether the 
latter was guilty of felony in stealing such property or was guilty merely of a breach of 
trust. 2 Leach, 835. Hale, 668. East, P. C. 570, 571. And see 4 Taunt. 258. Russ. k 
Ry. C. C. 215, S. 0. 2 Leach, C. C. 1054. So a cashier of the bank could not be guilty 
of felony in embezzling an India bond which he had received from the court of chancery 
and was in his actual as well as constructive possession. 1 Leach, 28. So if a clerk re- 
ceived money of a customer, and without at all putting it in the till converted it to his 
own use, he was guilty only of a breach of trust; though, had he once deposited it and 
then taken it again, he would have been guilty of felony. 2 Leach, 835. 

Servants and Clerks. — The dangers resulting from this doctrine occasioned the enact- 
ment of 39 Geo. III. c. 85 against such embezzlements by servants or clerks, rendering 
the offence punishable with transportation for fourteen years. This act extends only to 
such servants as are employed to receive money, and to instances in which they receive 
money by virtue of their employment. It seems an apprentice, though under tho ace 
of eighteen, is within the act, (R. k R. C. C. 80;) so is a female servant. R. k R. C. C. 
267. A person employed upon commission to travel for orders and to collect debts is a 
clerk within the act, though he is employed by many different houses on each journey, 
and pays his own expenses out of his commission on each journey, and does not live with 
any of his employers nor act in any of their counting-houses. R. k R. C. C. 198. So a 
servant in the employment of A. k B., who are partners, is the servant of each, and if 
he embezzle the private money of one may be charged, under the act, as the servant of 
that individual partner. 3 Stark. C. N. P. 70. A man is sufficiently a servant within the 
act although he is only occasionally employed when he has nothing else to do; and it is 
sufficient if lie was employed to receive the money he embezzled, though receiving money 
may not be in his usual employment, and although it was the only instance in which he 
was so employed. R. & Ry. C. C. 299. A clerk intrusted to receive money at home from 
out-door collectors received it abroad from out-door customers, it was held that such re- 
ceipt of money may be considered, "by virtue of his employment," within the act, though 
it is beyond the limits in which he is authorized to receive money from his employers. 
R. »!t Ry. (J. C. 319. So if a servant, generally employed by his master to receive sums of 
one description and at one place only, is employed by him in a particular instance to 
receive a sum of a different description and at a different place, this latter sum is to be 
considered as received by him by virtue of his employment; for he fills the character of 
servant, as it is by being employed as servant he receives the money. R. k Ry. C. C. 51& 
Where the owner of a colliery employed the prisoner as captain of one of his barges, to 
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animu* fuf'intft i« niaiiiff«t ; *inre in the fl rat cam* he had otherwise no indwrxe- 
tm-nt to "pen the ^mnU, iiml in thi* aeeoiid tin* tru*t wa* determined, the 
delivery having takm it* i-lfn t. liut hurt* non-delivery ahall not. of' <«-ur»*. 
Ik* nifi ii'lr.i t«i iiriv from a ti'li>iii«iui dfu^n, niire that inav hapi-m 
from a \arn-ty of other ;u «-n|i*nt t. Neither hy tin* t^>iiiiii<»n law wa» it laner.y 
iti Hit\ *>i-rv:uii to run away uiih the e;ood* t-ommiited to him to keep. I ut 
oiilt a hn at h "I n\:\ trii.-t Hut. hv Mutiitr .'ill Hen VI r 1, tin- m rvaiit* «vf 
|H'i><»ii*> dri'i-a*M*d, anii»»tl o! f inlxjutline; thrir iiiiiairr*' |rnod« ( ma\ . \*\ »nl 
••••tl l (#>>t *'* ' l ,:ilM1 ' r > « i»*u«'d hy the ndvie«> of *thr < hief jUMlt rn and « hid 
J luron. oran\ two of them » and prm lamatioii made thereU|Miti. t«- aunv 
tiion«-f| to appear personally in the nmrl of kind's heneh to ah«»<-r their 
muMer*-' i-.\Miiiors» in imy civil Miit lor Mirh £iNrd«, and tdiall. on dt fault of 

eiirry out and •••II eiial. and pud him for hi* InUmr h\ allowing him two-third* of th* 
prit-f 1i>r wlmh he *old iln 1 nuU, after dfduetiiitf tin* prn-e r|i»r^"«l at the i«'l!;»n h*> 
«n* lifhl :i »*-r\aut wit tun fit*' art. mid. lin\ nifs finlf/ih-d the priee. lit* «m fuilty «*f l*r- 
eeny within the at- 1. H. A It. «".«'. U'.» S» a H'nnnt who r«Tiv«l money for hi* matter 
for urtn !•■* inadf ot hi* mn*t«T » material*, whirh In* i-tutf filed, km !i«-ltl with n thr art. 
though hi* made thf artn l«-- and wa« to have a jriten |-orti"ii of thf prire for making 
tin- in. Itii— . A l(v «' <" 1 **» The .ii-t i" tn>t i-ofitiiifl !•• « h-rk* and «*ri*mt* <*f |«*rM«it 
in tiade it extend* ti» flu' ilerk* and ••■r\mit« fiii| h»yd !•• receive of all |«-r~<n« whal- 
ever ThiTi*1i»rt». wlu-n- thf •■i*-r^'*'r« of a t«»wn*hi|. employed the pn*-»n»T a* tl.ir 
are* him r.i tit mill tr*M-uri-r. and h#- r«i'fi\.-«l and | aid all th*> iu<>tifr r«««firah!*« nr |«i »I4« 

on thfir »••-• •nut. Im« r i\f«l a -inn ainl •'iiiU-w/li^l it. In- w.i* h»-ld a elerk and wrvant 

within ihr an. H. A It «* (' ,il'». *J Stark (' X. I". M\ S (' If a M-rvani. imn^ 
diut«-l\ mi riii-i\ in.* .i "uni t«»r hi* iii.i»i«t«. fiitfr- a »ninlh a r in hi- *--»k. and ultimai*--!? 
aiiiMint !•• in* ma»t«'r t--r thi- -tu.ilU r »iiiu nnl>. h«* tn.i\ l-f ini»id»*rf«l a« rtiilmlitig tb« 
dlthlt'lf •■ .it tin- tillif he In.uli' thf flitr) . filld if Hill fliaki* lm illHrrein r th««lg h h# 
n*<«-iv*d .'thi-r •'iin- t<>r hi* ni.i-t.-r • n the «aiiif day. an<l in |ia\itiK them and the •rsiaiVr 
lum tn hi* iiia«ti-r iii|*i-thfr In* riuirhf (fi»e hi< tna-tfr «-\ir\ j.n-<f of ni<>nev nr n«^» b# 

mt n.d .»t tin tiuif hf n. .id- thf til ntry. K. A It •* •". 4»a. .t Stark. N !' «* C. 

8. ('. It in* thf art d-N * n-.f a|.|.|\ fn !•»••*• whn*h Wi-re lareetiT at r»«mm«»n law 

I^M.h.r r in.-..;, ha K «' •". I^i. S.r. |»,n k'* eav-f. itir Tark. .»! MuiT«»nl«hir» ! 
A**. I**I7 •'. stark l.vid. >VJ. It i« i|iif«fiuiiaMe. therftnre. wliftlnT. if i-fnmt i 
IIH*lif\ !n>m h.* ••.: '< r t<> | ;i\ •'.. .Hid di«-« rmt |«a\ If. hf fail In- indn't«*d for rmlvtli*> 
ineiif. Ii'ii** A !E> <*. •' -'"T.j hut ;i- iiMiiit* fur lar*eny at f«>mm«>n law and fi*r em**»ai*- 
nient im-i' r fh«* *fa!utf tt l .i\ U* i-Mii^l in thf «anif indrrtini-iit. any diffirulii in th«a 
re»|f. i ti..r. I.- .i\m,.|..| St-i- .i M A S. W.K V'rii. Althoiitrli pro-**rty ha* Un in the 
| M i* .- * ..ii . t thi- |.ri*"tii*r* iii.i*ffr*. and tln-y mily intru*t the ni«tiHly of »u*"h |*rr>|^n*r 
t«» a tii.-d | • «■••!! t" »r\ thi- h><iif*t\ i"l fhi-ir ifivaiit. it thf M-nant re<viTc-% n fr**m mstd 
till" I |.i-..|i i'id friilf.-il.- it. ill* an i •tli-liee within the art. K. A K. t\ C Imi i 
I^ii. h. !■■ ■ ** « 

/•■i-' ;'..-. '»' :'. .1 IVi »:df tin- ••&•••« aln-adv mentlone«l in tla» feat, if a 

mall -t.-il* h:- iihii k -< « d- fr*ilii hi* ••«!! l-ilh-e. th'U.'h h»- ha- lio Hit«nt to rhaT^ tk>« 
ttuliii- > •]' hi- :iitfiit i* In dttraiid thf klli|?. Vet if thf l-aili«e lia«l an interest in the* f-na*- 
aer**inn iiid •-••iild ha\f within Id it Irmu thf h»iht. thf takinie t« a lareeny . K A K •" 
<V IT 11 -. Kuril, .1 . 'Jlfh i-il . -f\ S r. And a iti.m may l-f a*t-e«^onr after the fart to a 

lar«-vm • -m. united nn h;in--lt !■% r iviri-2 and liarlNnirinft the thiff in*tnad of l>r.a|ra| 

him *•• m-tiif. K"*t I'.-i hut a joint tftiant in umimon «»f 4*tfi*rt« cannot t»-* fuilii «/ 
lafifin .n .iji T"|r..it»ni! thf whole t«i ln« own purf«»*#». 1 1 Hale. %\A;\ hut if a |-art-owa#r 
of |.r..j • rt\ -t.-.l n In- m thf |- r^>n in wIiim* iu«t<*d\ it i« and who m vttpmmt-* A* m 
•ti/'.' . i •■ > iriiiliy of |.ir< . n>. H. A K WW 47*. .\ liurn. .? . -Jlih •*!,. 241. S C ' N<-r 
can a w. • •••:!. nut l.ir«»n\ ot Iht hu*l»and • jr«-»«l». l-*t*au*e hi* custody w in law beri. 
and i l.i-\ art . . -ti«idfr«»d a* one j-i-p-.n. I Half. ■"• 1 4. • »n the «anie |tmun<l. no tkuH 
|M>r*<>ti • in i i- k* uli\ ut larr«*n> hy rf«-fi% injf thf hii-haml'* («»■!• from thewif^. aod if 
»lu- k< . ' •.. ki \ ••! :!■■■ plai-f whiTi- thi- i.n>|-«*rf> i* kfpl. her pm ity will I** pounad. 
and a l. •■'•!• •• i. dint nui-t »- a..|iiitt.-i| 1 I.«m. h. \" . v.-.- I Half. 4V'A|A Kel ?~ . 

T .'-.;■, .»•'..■! " • ' 'Kr . .. ■ r, . I |^-ai-h. 47 .i I nit if the o«Ti»t ra 

onh r «..■!. •• . ■ a ii'iiu'-i-r •■! tie n in fin- ;ul n| *f.-.d.riir. it;r«vl« a arnrant to a| l-etar te 
flu >ir I.-- *•.• i« -i.-ii and !•■ td f hi-tn "ii t.il tin- ottfiu'f i- •»»iliplet«-. ao \tm$ aa he did n**4 
mdu< i . ■ t »• [ill in!« nt. hut oil!) l t"\ :di*il1iir it* di*iti%i-ry after it waa format, \h* 
rrini n»i."\ ■■' !!■•■ thu\i- Mili tmt !■•• df«frn\i-d 'J l.« aih. *M.l. So if a man l-e •U*f«**r1#<4 
c >f an .ii'< • : t.. -'•-.i!. :tnd ain-tht-r. t.. tr\ hun. h-aif* |-ro|*«-riv in hi* way whtrhbe takaw« 
hn- ;n i!\ ■■! I,r-.n\ 'J I •-.!• h. 'rJl. And if. "ii tli:«-\«*»* l-rfakinftn In plunder a I 
a»«r%ii'.! \*\ d. ••.:•■ ••! h> lini»tiT. «I.mw thi'lil wln-re tlo* plate |« kepi whlt'h Ihej I 
ih» tin uui-Uuc will not adevt the i rune. H Leach, ViL— CaiTTT. 
4V2 
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appearance, be attainted of felony. And, by statute 21 Hen. VIII. c. 7, if any 
servant embezzles his master's goods to the value of forty shillings, it is made 
felony ; except in apprentices, and servants under eighteen years old.* But if 
he had not the possession, but only the care and oversight, of the goods, as the 
butler of the plate, the shepherd of the sheep, and the like, the embezzling of 
them \» felony at common law.(rf) So if a guest robs his inn or tavern of a piece 
of plate, it is larceny; for he hath not the possession delivered to him, but merely 
the use ;(e) and so it is declared to be by statutes 3 & 4 W. and M. c. 9 if a 
lodger runs away with the goods from his ready-furnished lodgings. 4 Under 

(<) 1 Hal. P. C 606. (•) 1 Hawk. P. G. 90. 

• The above statutes, with others on the same subject, are repealed, by the 7 4 8 Geo. 
IV. c. % ±7 ; and by the 7 & 8 Geo. IV. c. 29, \ 46, any clerk or servant stealing any chattel, 
money, or valuable security belonging to, or in the possession or power of, his master, is 
punishable with transportation for any term not exceeding fourteen years and not less 
than seven, or with imprisonment for any term not exceeding three years, with whip- 
pings. S. 47 enacts that any clerk or servant, or person employed as such, receiving or 
taking, by virtue of such employment, into his possession any chattel, money, or valuable 
security, tor, or in the name or on the account of, his master, and fraudulently embes- 
zling the same or any part thereof, shall be deemed to have feloniously stolen the same 
from his master, although such chattel, &c. was not received into the master's possession 
otherwise than by the actual possession of such clerk or servant or other person so em- 
ployed, and shall be liable to any of the punishments set forth in s. 45. By s. 48, "for 
preventing the difficulties that have been experienced in the prosecution of the last- 
mentioned offenders," it is enacted "that it shall be lawful to charge in the indictment, 
and proceed against the offender for, any number of distinct acts of embezzlement, not 
exceeding three, which may have been committed by him against the same master within 
the space of six calendar months from the first to the last of such acts ; and in every 
such indictment, except where the offence shall relate to any chattel, it shall be sufficient 
to allege the embezzlement to be of money, without specifying any particular coin or 
valuable security; and such allegation, so far as regards the description of the property, 
shall be sustained, if the offender shall be proved to have embezzled any amount, although 
the particular species of coin or valuable security of which such amount was composed 
shall not be proved ; or if he shall be proved to have embezzled any piece of coin or valu- 
able security, or any portion of the value thereof, although such piece of coin or 
valuable security may have been delivered to him in order that some part of the value 
thereof should be returned to the party delivering the same, and such part shall have 
been returned accordingly/' Each act of embezzlement should be set forth in a sepa- 
rate count ; and the prosecutor cannot be compelled to elect which he will singly proceed 
upon. The indictment need not state from whom the money alleged to have been em- 
bezzled was received. Rex vs. Beacall, 1 C. & P. 454. The day laid is not material. By 
statute 5 Geo. IV. c. 20, s. 10, persons employed in the post-office embezzling notes, par- 
liamentary proceedings, or newspapers, &c. are guilty of a misdemeanour, and punishable 
by fine and imprisonment, the offence to be tried either where committed pr where the 
offender is apprehended. 

By 7 & 8 Geo. IV. c. 29, s. 49, bankers, merchants, brokers, attorneys, and other agents, 
embezzling money intrusted to them to be applied to any special purpose, or embezzling 
any goods or valuable security intrusted to them for safe custody or for any special pur- 
pose, are guilty of a misdemeanour, and punishable in any of the modes pointed out in 
s. 40. S. 50 provides that the act shall not affect trustees or mortgagees, nor bankers, 
&c. receiving money due on securities, or disposing of securities on which they have a 
lien. By s. 51, factors pledging for their own use any goods, or documents relating to 
goods, intrusted to them for the purpose of sale, are guilty of a misdemeanour, and 
punishable by transportation for fourteen or seven years, or by fine and imprisonment, 
as the court shall award, — the clause not to extend to cases where the pledge does not ex- 
coed the amount of their lien. And, by s. 52, these provisions as to agents shall not 
lessen any remedy which the party aggrieved previously had at law or in equity. A per- 
son intrusted, as a private friend, with a bill to get it discounted, and converting it to his 
own use, is not an agent within the meaning of the act. Rex vs. Prince, 2 C. A P. 517.— 
Ciiitty. 

* Repealed, by 7 A 8 Geo. IV. c. 27 ; and, by 7 & 8 Geo. IV. c. 29, s. 45, it is enacted that 
if any person shall steal any chattel or fixture let to be used by him in or with any house 
or lodging, he shall be guilty of felony, and be punished as for simple larceny; and the 
indictment may be preferred in the common form as for larceny, and as if the offender 
were not a tenant or lodger ; and in either case the property may be laid in the owner or 
person letting to hire. In Healey's case, R. A M. 1, it was considered unnecessary to 
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aomo rin urn nt.in «-,•■* alto a man may U* guilty «l" t* Imiy in taking ln» owta 
KuinU ; :i» ii lir Mi-aN I Imm Inun a |uiw iihmk*-r. <»r any mi- In a hnin Ik* hath 
cit'livcn <i an, | mtru-»U-i| tlmm. with intt-iil In « Lai ^i- rihIi Imi1«-«* with the \aUc f 
or it )n a ml»« lit- n\in iin-ti«-ii^«T tin ihr ma«i, with an int«*iit i«» < har^v the hun- 
div«l with tin* Iiihn iicri»nliii^ in tin- Matutr <»t \Yiurhi a *»wr • / . 

'2. Tin-re iiiii-I nut niily t»c a taking. I»tit a r,irr^ih-j •u/./y, 1 ivjnf rf if *;» r? n «f 
Wtt* tin- <>iii l»u Latin A hart* rriimtal Iruin tin- |ila« «• in uh.ih he Inuinl the 
giMnU. ilinii^li tin* tiiht (Ii*-* imt ijiiito maki* nil uith tin-in. it a »urthunt a*>|*r- 
tatimi nr carry in^ away. A-. it a man U* U a aiJin^ another '•» hur**' nut ««l a « •■•»*, 
ami Im- a|i|iri*liiiii|i'il in tin- tint ; nr if a tfiii-»t, »i«*a!in;; jjinmU mit nt an inn. l»aa 
rvrm»\r<i t ln-iii Irnm tii— i-itaiiii'i-r i|nu n*»lair** . thi-M* have Imi*ii ailjiiii^t^i *u di- 
luent tarry lug* away !•» inii-tilute u lam ny y* Or it a thn-l. iiitoinliii^ tn *>t«-al 
{iUt«\ Uki- it mit n| a ihe-t in whnh it win ami lay » it »h»w n ii|mhi the fl«-*r f 
Hit ii* -ui|iri-ril lifiiiri- In* tan make hi* e*M-n|»e with it. tin* 1* Ian my , A» 



•232 J 



*.i Thi- taking uii'l cirryin^ away mu**t a!*»i U* fW<moui; that i«. «i«»na 
tim/hv juniinti : nr, an the ei\ il law expr*. ■■»-•»«:■■» it, /u'Ti f.iuAif • i* Tin* n> 

i/ ».»l 1^.1 114 .» • IU«k I* I*. tal 

i#-.i itt.t. i *. !•*> • | m 4. 1. 1 



■tate liy wlmin tin- l<M|^in^ trim h*t. fh*' jiii|f-i-« tmhl.ti^ I hat the lt*ttin£ niijfht I* •lal#"i 
either armriliii'/ tn tin* fait nr ju'innliiii* tn l In* li-^iil n|M*r«tmii. The »tai«*m«»nt aa l«» lb*a 
parry h> wlmin the l««lpti/r i» lei wnuM it* ft-piiUiea! h> lhu» ra»e umh*r Ihr |*r*arnl ifl- 

C*ITT). 

1 II .i tliiff nit a 1h-|| nil «rhii-h ji |nir«« a i* hung ami it <lm|>« tn the ftmuml where ha 

Ira Vim. ||. or if In' ih|ii|h*| a m.ill !♦» luV ilnwil P*n|« nhnli In* !■ rjktr\ll\fi. mtfi l« »| ff^- 
hvn<li*<| ln*|iiri« In* r;ii>M* tln*m Inun tin* jrmuii'.. tin- » rum* i» iurniii|ilr|«* | Ixmrh. »Ji 
n. h. 1 H.ih*. •"*•••». Ami it i:«>*-U art* t:«*«l t«» a •tiinir. wiinli i* fa*>l«>n««l at **t%+ rn*i f-» a 
count «t. .»ip| .i |m*i*«i>ii. ind-inhin; in »t«-al tln-iu. taki** ImM nf tin* nih«*r ami rrrnm*"* th«-ai 
towanl- tin* ilimr :i« tar ;u« tin* •trmjr will |«*finil him. tlu« will !■•• im fflnny. Si ■*h«-rt 
Uit* |.n»-i*i ut«»r hml hi-* ki*>» tn*<l in tin* otriiiir** nf hi- |nir*f in In* |»n» krt. -ahirh tb«- |4> 
aoniT tii.l,-.i\4iunil to takf fmui him ami wa-> i|«*t«i it-* I with Ihr |Hirx> in lita hao*i. I«u4 
the »trunr*> "(ill liunn to tin* |«n-k«*t li\ tin* ki-v*. th:« w.i« h«»l«l«*n tn Im* no aanortal***. 
ami ihi-ii'tnn* im Uri-i-ny wan i-niiiinitti*«l. 1 !*••«*« h. .:«!. n. a. I Hale, 5m». But a %*rj 
•liffht :i->|»nrfjitmn mil -ultire. Thu«. tn *nairh a iliam iti'l fmm a l.«wh • ««r whirh i* .a- 
Ptulit l> «1im| jnh| iiuiMii*! ih** i-url- nf Iht hair, il I^-.irh. .t'3*. 'J Ka*t. I 1 . I". .Vi?.. !•» t+- 
riovi* *»lif*'t» tnnii » lt**«l ami ram tln-iu intnan a*lj<u!iih£ r«w»in, M I-*-arh. 2lii. in n «t«^Li 
— tnt.ik.- I'l.itf (mm * trunk ami U> it mi tin* fl-mr with int««nt tn raxry it away. iil>**l. — 
ami tn ri'iih'Vi* a |mii katfi* Imm mn* \mrl nf a wn|;*iti In aimthfr with a view In tUml it, I 
Ij«*a«'h. 'J-.n. , havi- r«-«»|»-i Um-U Im*«*ii ImMrn tn U* fi-loin.» . ami whirr the iiriMiner La4 
lifti-«l ti|i.i \*.i£ Inun tin' Uittmii nf <i InhiI nf ji ii mi h hut W;i» ilrte«'ti-«l l**»fi*re hi* IwmI ^4 .1 
nut. it ih' I m a a|.| ••ur that il »•*.* i*nriri'l> ri'iinm-*! tr*>iu th«- »|ia«f it at first nr«-u|#ir«l ;n lL*» 
bont. Imt thi* r.u-iu*: il Imm lli<- U»m<>iii hnl mni|<h'ti*l> rfinoit-il ra^-h |»art *»l it fmtr; it** 
apai-t* that *|n» iti. | -.« r t .h ,u|-»«-«l. thi- w.i*. h*M a ««»in| h t*- a*>|-nrtati*ai. I Hy A M««-l«. 
(.<* II I'.. it if tii* •l*-f*-ii'l.iiit iinTfU i haii^i* tin* |-»*ili'ii*»f a |-a< ka^r fn»m Win* rthi- 
Wa>« tii !• ii**(hw.i\-. I«t iIh* nr*At»T i-niiti'iiii'm-t- nf taking i»ut it* mnti-nt*. ami rut* th# 
out"i«l«' i*f it ti»r th.it |<ur | •••-i*. imt i* •|i*tii'ti*«l In-lnri* he !»«.• taki-n ani thinf. there will t« 
no lari>-n\ i i>n.in.ttt »l I'l. ihi*l. in imti'«. Wht*re it i« mn* o>rititiunitf trmnaai-l.i n. 
tlmutfh tii* r»* U* ••■\i>ral •li-tunl n*|-»rtat..»ni sn 1 ih \>\ M\.ral |-*-r-«*n«. %rl all mai t*e 
imlirti-i a* I'liiH -i|-.i|« mIi-i minur in tliv fi>li*n\ It-Sin* the litial raririn^ Mi k «»f ia« 

fpinil- !r in tin* \ ir I nil ■ u-tnilv «»• t! hii.t, 'J r.i«t. 1'.''. "• 7 . - hut tm» cannot )-* .««- 

virt«*«l ii | - -ti ;in tii' li- tin. nr • Ii njnii: .i jn.nt I.irit-n\. uiili*%» th«r*' li« niilrnre to aavli*f « a 
jur\ tii..t tiii-> w#ti- i-mii •■rn* -I in a mint taW;iu». - Mark, mi Kti'lrm-e. hM*. 1 1 oik* •f«al 
anm..* i in. m - k'"«-U. .i ■ i • 1 ut <*'«4r<l* aimthi>r •tf.ilrth fmtit him. the owner nut |«-w*e- 
rut«- in.- (ir-t nr t !••• - i.m-i ti-lmi .it hi* « h.» ; , ... I»ilt. r l*»J. Thi-re u n» o«^-m»;->n :l *| 
the i.iir\.nj .im»\ i .« i>\ 1 1 1 •• ii.tn-j nf tin* |*arty iwi-u*Mii . f.»r if he |iruruml an inn*wDt 
air« a nt. .i- t • iiil'l nr .i luti.i::*'. !■• takf tin- |.m|-Tt\. nr il h*- •>hlaim < «l it town tbe •t«-tr.tf 
by a ri'|-ii". in. wi'li-nt tin- -I.^iit*-* mlfiir nf till**, m-l mtli a Mnnwus «le*n|cn. be «.ll 
hllll-i-ll •- .1 |>rili- i|>.il ■■II- inh-r Hawk h. 1. r. .Ui. «. l'J -«'aiTTT. 

■Th*- !• .ii...«j- •|>nl.i\ ...ii.|«t« in tin- i-i?.-» f . -.of ih.- |.ri*Mirit-r to ciefraod tbe o«ta«V 
anil t«> .i|>| ii tin* th Hi.* rinh-ii !•• hii uwii u»e. ami it i« nut n* fv *mmry tbal Um> takm,f 
»lmul<l i»- "i'ii«- — - ■!■.«. i t.ikui)." w.th an uit* lit l«> «h-*tmy mil t-e aulfioent tn n t a t t i 
tuti- ih*- "'h-n.i- if 'loin- tn M-r%e tin* |-ri»-»iiir »-r aimtln*r |n*pm»ii. though not IB a pecv- 
niar> w.i\ K A K •' •' 'jr*. In a late »in«;ular % a-r it wa* ilrtennined that w bete a 
•ervaiit . I in I. »!:iii Iv timk In* m.i*i«r - m:ii. t)n»u^h tn inii* it to bin maMef't 
«aa |{iiill\ ••! Uiim, the MTValit III MHiie ili-grre UriUg likely U> <" 
4tf4 
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quisite, besides excusing those who labour under incapacities of mind or will, 
(of whom we spoke sufficiently at the entrance of this book,)(/c) indemnifies also 
mere trespassers and other petty offenders. As, if a servant takes his master's 
horse without his knowledge and brings him home again; if a neighbour takes 
another's plough that is left in the field and uses it upon his own land and then 
returns it ; if, under colour of arrear of rent where none is due, I distrain another's 
cattle or seize them; all these are misdemeanours and trespasses, but no felonies.(i) 
The ordinary discovery of a felonious intent is where the party doth it clandes- 
tinely, or, being charged with the fact, denies it. But this is by no means the 
only criterion of criminality; for in cases that may amount to larceny the va- 
riety of circumstances is so great and the complications thereof so mingled that 
it is impossible to recount all those which may evidence a felonious intent or 
animumfurandi; wherefore they must be left to the due and attentive considera- 
tion of the court and jury. 

4. This felonious taking and carrying away must be of the personal goods of 
another; for if they are things real, or savour of the realty, larceny at the com- 
mon law cannot be committed of them. Lands, tenements, and hereditaments 
(either corporeal or incorporeal) cannot in their nature be taken and carried 
away. And of things likewise that adhere to the freehold, as corn, grass, trees, 
and the like, or lead upon a house, no larceny could be committed, by the rules 
of the common law, but the severance of them was, and in many things is still, 
merely a trespass, which depended on a subtilty in the legal notions of oar 
ancestors. These things were parcel of the real estate, and therefore, while 

(*) See page 20. (*) 1 Hal. P. C 609. 

thereby. R. & R. C. C. 307. 3 Burn, J., 24th ed. 209. See a late case, Rum. & Ry. C. 
C. 11*, under very particular circumstances. It is sufficient if the prisoner intend to 
appropriate the value of the chattel and not the chattel itself to his own use, as where 
the owner of goods steals them from his own servant or bailee in order to charge him 
with the amount. 7 lien. VI. f. 43. The intention must exist at the time of the taking ; 
and no subsequent felonious intention will render the previous taking felonious. 

We have seen that a taking by finding, and a subsequent conversion, will not amount 
to a felony. 3 Inst. 108. 1 Hawk. c. 33, s. 2. 2 Rubs. 1041. But if the goods are found 
in the place where they are usually suffered to lie, as a horse on a common, cattle in the 
owner's fields, or money in a place where it clearly appears the thief knew the owner to 
have concealed it, (1 Hale, 507, 508. 2 East, P. C. 664,) or if the finder in any way know 
the owner, or if there be any mark on the goods by which the owner can be ascertained, 
(see 3 Burn, J., 24th ed., 213,) the taking will be felonious. So if a parcel be left in a 
hackney-coach, and the driver open it, not merely from curiosity, but with a view to 
appropriate part of its contents to his own use, or if the prosecutor order him to deliver 
the package to the servant and he omits so to do, he will be guilty of felony. 2 East, P. 
C. 604. 1 Leach, 413, 415, and in nods. 

Where the taking exists, but without fraud, it may amount only to a trespass. This 
is also a point frequently depending on circumstantial evidence, and to be left for the 
jury's decision. Thus, where the prisoners entered another's stable at night and took 
out his horses, and rode them thirty-two miles and left them at an inn, and were after- 
wards found pursuing their journey on foot, they were held to have committed only a 
trespass, and not a felony. 2 East, P. C. 662. It depends also on circumstances what 
oftence it is to force a man in the possession of goods to sell them: if the defendant takes 
them and throws down more than their value, it will be evidence that it was only tree- 
pass ; it less were offered, it would probably be regarded as felony. 1 East, Rep. 615, 636. 
And it seems that the taking may be only a trespass where the original assault was felo- 
nious Thus, if a man searches the pockets of another for money and finds none, and 
afterwards throws the saddle from his horse on the ground and scatters bread from bis 
packages, he will not be guilty of robbery, (2 East, P. C. 662;) though he might certainly 
have heen indicted for feloniously assaulting with intent to steal, for that offence was 
complete. 

The openness and notoriety of the taking, where possession has not been obtained by 
force or stratagem, is a strong circumstance to rebut the inference of a felonious inten- 
tion, ( I Hale. 507 ; East, P. C. 661, 662;) but this alone will not make it the leas a felony. 
Kel. 82. 2 Raym. 276. 2 Vent. 94. A taking by mere accident, or in joke, or nue- 
taking another's property for one's own, is neither legally nor morally a crime. 2 Hale, 
507, 500.— Chitty. 
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they continued •■», nmM not hy any po««.ihilitv lie the nuhjeet of the A. r<-inf 
».>.i.»i a I K.nl ut i* ly fixed iiml irnmovahle • mi An«l if they wen* •aeren-d hy %m»- 

^ leuee. i»<» iii to lie « handed into niovahle*. &n«l nt tin* aatne time hy on* 
and tlif »ame eontinued ai-t earned off hy tin* jm-pmhi who aevervd them, thry 
could never he -aid to he taken frnm the prfprat'tr in thin their iienly-acojumd 
■tate o| mohilitv. . whieh i* e«e*ential to tin* nature ol" lan»eiiy.i heinu r»c\ir. *.« 
such, in tin* artual or rnii«triietire |»oit»e«Hori nt' any one hut •»!* him mho c>»ti. 
mi t ted the tn-»|»:iHH. ||e eoiild not in Mrirtiiei* In- mi id Co have taken what -»: 
that time were the |M*r*ti|iiti i*ood« of another, ninee the very art of Calcific ■ *• 
what tunii-il thiMii into |M>r*oii:il e;ooiK Hut if tin* thief never* them aC «>a# tru*. 
whereh\ the tre-|«:iHH it r<»iu|»letfil. ami they are eouvc rted into jieraonai ehattr* 
in the I'MiiMrurtive |M»«r>eM^inn of him on who«e *oil they art* left or laid, and 
come iiifiiMi at *tn'tth*r tune, when they an* f*o turned into |ie penalty, and tane* 
them an ay, it \» luiveiiy ; anil in it i« if the owner or any one elae lia* ncvrred 
them (n i Ami now, hy the statute 4 tieo. II. e. 42, to Meml or rip. eut or hrrak, 
with intent to nteal. any lead, or inm har f rail, irate, or palinado fixed to a<J«cU- 
ingdioiiHe or out-hoiu*e, or in any court or burden then*unto Udoiitfinjf. or to 
any other huilditii;, it made felony, liaMe to t ran importation lor aeveii veara,' 
and t«» nteal, damage, or deMmy umlerwofMl or hedge*, and the like,* to f**b 
orchard* or garden* of fruit i{ rowing therein.* to nteal or otherwise destroy any 
turnip**. potatoe*. rahUi^e*, pamuip-*, pea*, or earmt**. or the mot* of madd«e 
when ^rn»wim;, an* <•> punished eriuiiualU '* hy whipping, » mall tinea. imprtw**- 
ment, and ftuti*«f:ietii»u to the party wnmired. aeeorduitf to the natun* of the ut 
fenee. Moreover, the *t valine; hy night of any tn-e*. or of any niotn, *hrnh«. or 
plantH of the value of .Y< . is*, hv statute ii tieo. Ill r. !W, made felony in the pna- 
cipal*. aider*, and ahettom, and in the piin-hifer* then*of knowing the «imc to 
be stolen : ami. hy Matute* (• <;,o MI. <• 4*4 and Ml lieu. III. v. IW, the Mealing 
•234 1 nt :lll . v tiiiilier-tn*e» therein -jhm inVd.( ;m ami of any nail, *nhruh. or plant, 

*■ hy day or night, i» liahle to |»evmiiary |k*i milieu for the two firat offence** 

•l V l»<k 11 p K ■»■ o»*. bwrh. rUUtt wlw I «A. *m. «»a» a?. ^ 

»■ .1 In* |.n I Hal f P Mo |in». i^«»««, bint, ffUl. •!**. toft*. mt^K ami Im» 
i»i M*l 4A llu .■ 7 Uiar II r 2 31 •■•*» 11 ( U. 
• 0«< HI r 4* VOm HI r 41. Ulmilll c.Ai 



P! 



T Hy •t.itute 7 A Mtiti. IV e. 'J 1 .*. •. 44. ptejilin^. npy-inir. rtittinir. or hreakiajr; «nk 
intent !•• *t«Ml. any ^ln.«« «t «>M^U<>rk tf|niijnn£ t** any huiMinf. or any ut^mil or Ma- 
ture fiinili- i.f iui-f.il i.r ••! her imitt-r:.il fixe«l in i»r t«» mux huthluif « hat «ne*/er. or nutal 
fixtun- in l.m.i r.. in/ j. ii i>.- |.r..|,..rt\ . or f«»r a fenrt- to any ImuM*. jranlen. or arwa^ or 
in nn> -|M irf, .!•■ . i« .1 Li -ii \ |>iini-li.ihti* a« in tin* ••.»•■• of tiniple larreny.—^'nirrv. 

■ IW -t. it'it.- 7 A * <!•■«• I V . .'.o, -. |'.i. |M-rMin« mali. j.Mi»ly di^»tr«»\iri|C or 4*m*fir»f awv 
tn**-*. •»hru>«. «>r uip|.T»v.--i ^r>.niii^ m .uiv |ork. jil«'a.»ur»*- ground, ^ranlrn. »rrhar«t. or 

avi'iiu.- in i-.i-i- tin* in tir\ .\ I- tin- «uni i»f l'- •hall l*e guilty of felony. ai»«i hm 

punish"! with ffr.in-|««rt.tii'iii t..r ••^■•n tear*. <>r inif»ri»-»iiiti»-«l not exreeilinie two y«»*r\ 
with I'liMu- whi|>|<ili^ ill inhl:f:iMi : Mid rorufiiif t:ti»* tin- ••tTflire i»n free*. Ac. fmm.ng 
el»M'tA li. r •* i«lnTi' ih«- :iiMir\ •■\n-«|« .'i'. i» »iil>iei-f to llu* »aiii<* inini*liin«<nt An-l ry 
aect 'J 11 . •!•■•( r*>\ in j •in h |r«»» ••rt\. wlhr.'^-v.-r trr>>Himr. of any rain** ala^we one •htL:ac 
n»nil'-r* t lie utti-ii'h-r Ii.il !•• t<* .i tine ..f .'•'. fur tie- fir-i •»tr*-iie»». to har»l Uh^ur and tm> 
pri** 'lifi Mill li.*t i'\.«fl.iij twt-lve tii"lith« f..r thf •efiinil otfrnee. With «hi|>|>«n|[ m 

addition, uiel to tr.m«|-'f f.i'»"M «t iui|<n««iiiiiifnt «« in the liint ikN*tii*n ( a* for a frinaw. 
for :• third ••ft'ein-e. I'mrri. 

• |t\ 7 A •» (m*o IV. i- 'J 1 .'. *. 4i «te.iliti^ «»r de«tro\in^ any plant, mot. rraii. or r>f> 
tahle |-r- -iu»t i< >n iTi»w:ih: :ti ui\ ir.ird.-n. onhard imrM*r\-tfr« und. hot-b«»u*e. H fi»»a> 
hou-e. nr •••ii-ervaii.n , i» j ntn-ti ill.-. f..r a tir«i «>tfi-ihp, mih I in |>n*on metal and kaH 

laUmr it< it • \ i;nj *.\ •Mhri.t.ir fii<ni*h*>. or a ri'i«> n->t i-\. ■•••»• I mar i5*/ orer an I aK^ra 

Che v.ilii< ..? fh<- .trf i- !■■- ►■■■Ii 11 . .Hfl the ••t-.ind !.■!• I: •• i« (e|«»liy. rKimOkahle a* in ta« 
cave nt « 1 1 11 1 -1«- |.irei n> • nun . 

■* I** 7 A - lieo. IV < . N> - I '. the fir^t ntl'.'iH'e ;• fun ^hat'le with hanl Lakanaw an4 
impri»"iiiin nt not t\« • • d.iij i'iii. iii'.ti'h i.r with a fine not ••Yeee*|inc 1'. b*aa n ii ■ taw 
value ot the art:. It^. rf- »!■ 11 oid tin- •»<-« -rid »th-n. •■ with wh;|*|>irif and impriaonntent f*r 
a term n»t •••*• • • dim* -;\ tuonih* I in w.-rd* ••( the ; ».t are •tealinff or «le*troTtn^ "aay 
eulii\.iltd r--«t >>r j.l mt u-.-l for the I.--1 i. ( tmii • r l-«M*f. « r for metlietne. nr lor «ln> 

tillitu. or ( <r .|\tiii.'. or tor or m th ur 1 .tin iii.iiPit »• lure, and frvmmf in nmj 

laud ••ji-ii or mt-l'wd not l« iiijt a garden, orehard. *>r nnr«ery -grouad." CAailll. 
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and for the third is constituted a felony liable to transportation for seven years." 
Stealing ore out of mines is also no larceny, upon the same principle of adherence 
to the freehold, with an exception only to mines of black lead, the stealing of ore 
out of which, or entering the same with intent to steal, is felony, punishable with 
imprisonment and whipping, or transportation not exceeding seven years; and 
to escape from such imprisonment or return from such transportation is felony 
without benefit of clergy, by statute 25 Goo. II. c. 10." Upon nearly the same 
principle the stealing of writings relating to a real estate is no felony, but a 
trespass ;(q) because they concern the land, or (according to our technical lan- 
guage) savour of the realty, and are considered as part of it by the law, so that 
they descend to the heir, together with the land which they conccrn. u (r) 

Bonds, bills, and notes, which concern mere choses in action, were also at the 
common law held not to be such goods whereof larceny might be committed, 
being of no intrinsic value,(s) and not importing any property in possession of 
the person from whom they are taken. But, by the statute 2 Geo. II. c. 25, 
they are now put upon the same footing, with respect to larcenies, as the money 
they were meant to secure. 1 * By statute 15 Geo. II. c. 13, officers or servants of 
the bank of England secreting or embezzling any note, bill, warrant, bond, 
deed, security, money, or effects intrusted with them or with the company, are 
guilty of felony without benefit of clergy. The same is enacted by statute 24 
Sco. II. c. 11 with respect to officers and servants of the South-Sea Company. 
And, by statute 7 Geo. III. c. 50, if any officer or servant of the post-office 
shall secrete, embezzle, or destroy any letter or packet containing any bank- 
note or other valuable paper particularly specified in the act, or shall steal the 
same out of any letter or *paeket, he shall be guilty of felony without r*9ft* 
benefit of clergy. Or, if he shall destroy any letter or packet with *• 
which ho has received money for the postage, or shall advance the rate of po*t- 

(f) 1 llnl. P. C. 510. 8tra.ll37. (') See book il. pige 438. (•)8Rep.«. 

11 By 7 & S Geo. IV. c. 29, s. 38, persons stealing, or destroying with intent to steal, any 
tree, shrub, or underwood growing in any park, pleasure-ground, garden, or near houses, 
(whore the injury exceeds the sum of 1/.,) are guilty of felony, and liable to be punished 
as in cases of simple larceny : and stealing, or damaging with intent to steal, such pro- 
jM»rty elsewhere above the value of 5/., is declared felony, and liable to the same punish- 
ment. And, by sect. 39, stealing, or damaging with intent to steal, any trees, shrubs, 
Ac, wheresoever growing, to the value of one shilling, is punishable with a fine of 5/. for 
the first o Hence ; with hard labour, whipping, and imprisonment not exceeding twelve 
months for the second o tie nee ; and the third offence is felony, punishable as in case of 
simple larceny. There seems to l>e no punishment if the property stolen or destroyed 
be under the value of a shilling. — Ciiittv. 

12 By 7 & 8 Geo. IV. c. 29, s. 37, stealing, or severing with intent to steal, any ore or 
other substance from certain mines, is felony, and punishable as in ease of simple 
larceny. The 2.5 Geo. II. c. 105 is repealed, by 7 & 8*Geo. IV. e. 27. — Chittt. 

13 By statute 7 & 8 Geo. IV. c. 29, { 23, the stealing any description of writings relating' 
to the title of real estates is punishable with transportation for seven years, or with fine- 
and imprisonment, at the discretion of the court ; and, by { 24, these provisions are not- 
to deprive the party aggrieved of the remedies he now has, at law or in equity. This 
enactment is new. See 3 Inst. 109. 1 Hale, 110. — CniTTY. 

14 Repealed, by 7 & 8 Geo. IV. c. 27; and, by 7 & 8 Geo. IV. c. 29, s. 5, persons stealing 
any tally, order, or other security, either public or private, relating to this country, or to* 
sny foreign state, or any debenture, deed, bond, bill, note, warrant, order, or other security 
for money, or any order for the delivery of goods, shall be guilty of felony, and punished 1 
as though they had stolen any chattel of equal value, according to the interest the parties- 
have in the securities stolen; and all the documents enumerated in the act shall be* 
deemed to be included in the words "valuable security." 

A check on a banker, written on unstamped paper, payable to D. F. J. and not made 
avable to bearer, is not a valuable security within the meaning of the act. Rex wt. 
r ates. Car. C. L. 273. 233.— Ciiittv. 

But now, by stat. 4 A 5 Vict. c. 56, s. 1, the punishment of death is repealed; and 
these offences are punishable with transportation for life or for any term not less tha» 
seven years, or imprisonment not exceeding three years, — and now penal servitude is 
suhst i t u ted . — Stew art. 

See jilso statutes 1 1 Geo. IV. and 1 W. IV. c. 66, and 1 Vict. c. 90. As to offences hf > 
servants in the post-oflice, see 1 Vict. c. 36.— Sharswood. 

Vol. II.— 32 4M 



V" 



Digitized by 



Google 



235 ITIILir WKoStiS. [Boo* IV 

m^r (iii nny n-ttiT or pa« k« a ff ■•••tit by tin- |*»*l ami nhall wn !•• tin- n»<inrjr 

rt*«ri\r<l hy M|i-Ii ll<lv:iln i-lm-lit. In- -liull hi- j£Ullt\ «■! MU^ii* ti-ln|i\ " l~irrvBT 

uIm» i-i»ult| ipit at riiiiiiiiini l.iw Im< i-tiiniititti'tl n| tnuMin- tn«\r or » n* k till 
M'l/.vi l»v tin* kihvC "r him ulm hath tin- tram hi»r . t«»r till i»ui It »»• -/un i«*# •••# 
hatli a ili-tf-nMiiiutr property tlnn-iu. Hut. I»v »talutr Jii (•«••• II » It*. plaa- 
ilrriii^ in- Hti'iiiiu^ tnnn tiny »lup in ili*»tn-"i . \%lu-llirr w n«-k i»r un h r« i« . ■ 
U'lmi\ vnthuut lii-iii-tit "Itlii^x ; in like manm-r a*. by tin* nvil bu i 
inhumanity i" piini*>hr*l in tin- -ami- tlr^n-e u«i the iimM at r«N- inu** theft ■* 

I«ui'f iiiy aNit raum>t lu* • miifmttt-il **\ mu It anunut* in wlm li then- i« 
pr««p«rt\ i-itlii-r al^<*lut«- nr ipiaSitii-il ; a** «»l Ik^Ih that arv /»/"#r F».:?w.r 
unn-i laiiiii-il. mhIi a* • h , « , r. Iian ■•». ami rom-y* in a lm-f»t. iha«n\ or warrvn . 
fifth in an npen river or j»«.i,.| ; ..r uil«l tnviU ut lln-ir natural lilt m f ■ liut if 
they an- rrHaiuteil i»r •••iitim-d ami may uer\e l«»r Intnl. it i* nthi-rui**-. «-\in ai 
c-oiuumii law; t<»r n| i|r, r »** rm -liwil in a jiark that tiny may In- tak« n ai 
pleasure, ti-li in a trunk, ami pln-a-ant* ami partruj^r** in a inrw. larti n\ rtvar 
In* i'<tmuiittf«|.< ij ( Ami m>u. by statute !• (i<o I i- J J. tn huiit. unuml. Kill. •*■ 
•ileal any ileer. t*» ml» a vvanvn. <ir t<» Meal ti-h !n»in a n\fr <»r |*«ml. 1« in^ ia 
tue*e tsht'N ariin'il ami «li*i;ui-i«l. > alt*" t«» hunt. Wnuml. kill, «»r «l«-ai any ik-vr. 
ill the kiu^'n liiii-ils nr rlia»f- i-in Iiihi^I, nr in any other t-iieln«i-il pla« e « her* 
«leer have liei-n u-ually kept, *ir \\ i»itt nr pmiin-r n| nwanl In |m« urr inv 
pei>nn In jnin them in -ii< h unlawful a. t ; all lhe*e art* It I> i|in-n without hrncif 
of eler^y M And tin- -talule 1 • » (in. Ill r :in ihin (« I hat cvi ry Ufi.iuMionani 
pei>mi. hi* ai»lii> an«l aln-f inr«, uhn -hall ciirv. huiit. «h«Hit at. *»r ••tlnr«wr 
altrmpt tii kill. w<»uml.i»r -l«*tr««\ any n-I ««r ta!l<<\\ «1mt m */nv t><r«»t. i l^aac. 

|iurlii'ii. nr antiriit walk.«»r in any • n 7 f park. |i.i>II<N-k. wimhI. ..r ••iln r ^n«a4 

••»'tr 1 " w " ,,,v , l« |, r an- u-ually ki-|.f . -hall l*»rli-il th- turn n|" J«i/ . nr t-^r rvcnr 

' ili-i-r ai-tiiall\ kill* «1. u«nimii •!. ih-«(r<>y • <1. tak«-n in any l«ul nr •r»nrv. or 

rarric«l away . tin- -uin ••!" o"/ . «»r ilmihli I !.-•*•■ -urn-* in • a»«- tin- »•!?. i i. r J«r a 

k«M*|M*r; ainl ii|inii :i •» m! nrti-mi- uhi-tln-r til ll.i- «»fm- »«r a thlfi-rt-nl «|-*« >r«. 

nIuiII In' ifiiilty ••!' filmiy. ami ti:»ii*|nirtal'!f t«ir -•■-. . n y i-ar*» Wli:. h latter 
|iiini*>him ni i« lik. hi*. ii.f^H i. .1 ..«, ;tll jui-.n- arn i «l u :h nfTi ii«ixt h«j[««« 

ulm r>hali i •■un- i n t • » -u« li p!ai •-* u ith an inti-nt I iitimt any ••: tr.f s»»-i 

olliint-. ami -li;ill tin n- uii!:im tuiiy hi-at nr u«»uml any ••! tin- ki «-|*« r* in ta* 
t'Xri-utiMii i»| tin r •itlit-i-i. «.r ««hall attempt In n -« .n- any |M*nM»n ln-m ihrtr 
c'iii»tiN|y AU«i. I«y Matnti* *'i lii-vi III. « - II. tin* |«nalt\ ni traii»)«*natf*fi Uw 
nt'Vi*n yi-nr- i- nitiirfnl mi p«-r-mi- Mralin^ nr taking; li-h in any «att-r «ilbrr 
a ]iark. Jki-I-I-m k. i;ar>|i-ii. <»r«-har<l. «»r yarl. ami mi tin 1 ni-nvrr*. ai-l'-r* an-1 
aU'lt-n- ; aixt ill.- liki- puiii^hiiii-nt. m* whipping, tim-. *»r iuipn«inm«-rjt. i« pc*^ 
viilrtt tur tin- taking m* kilhnj ••! •■•my* r hy ni^ht in •>|Mt« uarri-n*. an«i a 
Inrlfituri- n| tiw- pium«l» !•> tin ••« :n-r ««t tin- ti-hi-ry i?* m.nif pa\al*U- h\ prr- 
»mi*> taking «ir i|f*tmy mi: m* uttriiiptiiii; wi t«» i|u any ti*h in any r \*r or 
«itln-r w:ii«-r uithtii any i-m !••-# .1 ^rniiml. U-iiiu pri\at«- pn»|N-rt\ " ^t«-ai.r>£ 
hawkn. m iliHnlinln in »■ to tin- ml. - pn -« nh« «1 hv tin- ^tatuti* :i7 M« III c 19. 

• « .• r .• i» -i it. «k i» r h i ihi r > ::t 

• i ti. i i- i -.M » -» ••■ •• ^Mii ;:a aiw n » a 

lft Stt- '. Im-i. III.. ■JV 4L'«i... Ill • »l. ami .'•'.!■■■••. HI. . 14... Mith rr.|«v! I., the* 
nflt'lH • •. I\ tin- l.i"iT ■■! nh:<li - t-*l ii '•— ill- prn\.> I'll* nf lln* farmer •!>■ il». »-tj- ra!«^L 

ami ai • .-»•■• k. . >- lor.- iii« ! i. I ir *-•• i • i . • r.*\ . itii'l iii.it It- irntl Ul*>ff lh« j w.ur-.fm 

i« t'nii\ i< {• il lii .i u r-- 1- r 7<t. .. Ill . '■". Minri'A |-«r»<«:i «a* unlit Ini «• . x^ryrr 

■ml •••it. r. in»-l«.i- .i. .jut:..| •■!• tl.- -|-.i.ii ••nut. st «*• li«-M thai ht-ttiui-i ?.--€ ft« 
<iinvn t< .1 ••!! i :• ti'-i «l " in: i- .» |- s •>• • ■ : 1 1 1 1 >\ . I .n tin j • •» t — *tfi« «* un rti.hn.* :/.•: W 
»;!• ii- ..■■!.• ■» -■ ■ it ■ i I \.-l I .i.i. -i- a --.-!• r >h.n* « !.!«•. J r'.*»l. !'. •' .'».*•• \ f^». ii 
«•*• li.nnr.- in «\ !•• li'i ,i- a "■■ ;•.,« v ' '■. r. y Hilhm ilukl •ta!u'«. ^* . 

It ni.- hi \ - i .••• "Jl t-". I" •" '•-! ' m: 1 1 

'•li- | .■.:■■! i^TA- i\ • '.7 ii.-l »\ 7 A -«.••«. IV r ^.i. K.Kntl.Hf ^^ 

nr in* r- i. .ii. ii— 'r in 1 1. % \ ----- ; I.i:.-. i i- .ii .n .»n\ purl. r.»i*r. or i-alial. • r f . i «ei 
«1in k wii irf. ■ i mi ii I'Ufn.i. ;« | uii -i I* !• w.tli truti*|«irtalnii fur lift* nr li*>l ,•**+ I turn 
»«fv«fi \. .ir-. i-i .tut »i-..i Mi- ii! !.■■! • \> • • •! n,£ t- -nr \i ur». w.lli whipping to lualc wd« t 
Ui mM-fi.-ii • ni ii 

|V Im-|4-.i1. <i. ».v 7 .1 *> ii*.* IV . J7 «ll* ITT. 

■•Tlinkf .in- uI-mi rt-| f-ah-*! 4'uuri. 
4y» 
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is also felony.(w) 1 * It is also said(x) that if swans be lawfully marked it it 
felony to steal them, though at large in a public river; and that it is likewise 
felony to steal them, though unmarked, if in any private river or pond; other- 
wise it is only a trespass. But of all valuable domestic animals, as horses 
and other beasts of draught, and of all animals domitw naturas, which 
serve for food, as neat or other cattle, swine, poultry, and the like, and of 
their fruit or produce, taken from them while living, as milk or wool,(y) 
larceny may be committed ; and also of the flesh of such as are either domitm 
or fcrce naturce, when killed.^?)* **As to those animals which do not r**ooc 
serve for food, and which therefore the law holds to have no intrinsic ^ 
value, us dogs of all sorts, and other creatures kept for whim and pleasure, 
though a man may have a base property therein and maintain a civil action 
for the loss of them,(/i) yet they are not of such estimation as that the crime 
of stealing them amounts to farceny.(6) But, by statute 10 Geo. III. e, 18, 
very high pecuniary penalties, or a long imprisonment and whipping in their 
stead, may be inflicted by two justices oi the peace (with a very extraordinary 
mode of appeal to the quarter sessions) on such as steal, or knowingly harbour 
a stolen dog, or have in their custody the skin of a dog that baa been stolen. (c)* 

Notwithstanding, however, that no larceny can be committed unless there 
be some property in the thing taken, and an owner, yet, if the owner be un- 
known, provided there be a property, it is larceny to steal it, and an indictment 
will lie, for the goods of a person unknown. (J) In like manner as among the 
Romans the lex Ho&tilia de fvrtis provided that a prosecution for theft might 
be carried on without the intervention of the owncr.(e) This is the case of 
stealing a shroud out of a grave; which is the property of those, whoever they 
were, that buried the deceased; but stealing the corpse itself, which has no 
owner, (though a matter of great indecency,) is no felony unless some of the 
grave-clothes be stolen with it.(/) Very different from the law of the Frank**, 
which seems to have respected both as equal offences, when it directed that a 
person who had dug a corpse out of the ground in order to strip it should be 
banished from society, and no one suffered to relieve his wants till the relatione 
of the deceased consented to his readmission.($h 

Having thus considered the general nature or simple larceny, I come next to 
treat of its punishment. Theft, by the Jewish law, was only punished with a 

(•) S I net. 96. (») 1 Hal. P. 0*. 611 

(•) Dult- Junt c. 156. (•) See the remarks in page 4. The statute bath n«« 

(9) Pnlt. 21. Crompt. 3d, 1 Hawk. P. C. S3. 1 HaL P. C. continued eighteen eeariona of parliament uaropaals*. 

607. The King v$. Martin, by all the Judge*. P. 17 Geo. (*) 1 Hal. P. C. 612. 
III. (•) Orarin. L 3, ( 106. 

(>) 1 Hal. P. C. 611. if) See hook U. page 429. 

(•) 8et> book iL page 393. (#) Monleaq. Sp. L. h. xxx. c 10. 

19 Repealed, by 7 & 8 Geo. IV. c. 27.— Chittt. 

" By statute 7*& 8 Geo. IV. c. 29, s. 25, it is enacted "that if any person shall steal any 
horse, mare, gelding, colt, or filly, or any bull, cow, ox, heifer, or calf, or any ram, ewe, 
sheep, or lamb, or shall wilfully kill any of such cattle, with intent to steal the oaro— i, 
or skin, or any part of the cattle so killed, every such offender shall be guilty of felony, 
and, being convicted thereof, shall suffer death as a felon." — Chittt. 

21 By statute 7 & 8 Geo. IV. c. 29, s. 31, stealing any dog, beast, or bird ordinarily kepi 
in a state of confinement, and not the subject of larceny at common law, is punishable by 
fine not exceeding 20/., together with the value of the dog. Ac. lost, for the first offence, 
and imprisonment not exceeding twelve months and whipping for the second offence. 
By sect. 32, person* being found in possession of any stolen dog or beast, or the skin 
thereof, or any bird, or plumage thereof, shall restore the same to the owners by order 
of a justice ; and persons having them in their possession, knowing them to have been 
stolen, shall sutler the same punishment for each offence as set forth in sect. 31. And 
sect. M makes the killing, wounding, or taking any housedove or pigeon, under such 
circumstances as shall not amount to larceny at common law, punishable by fine, on 
conviction before a justice of the peace. — Chittt. 

These provisions, so far as they relate to dogs, are repealed, by stat. 8 4 9 Viot. c, 47, 
which enacts that the punishment for dog-stealing shall be imprisonment for sit months 
and a fine over and above the value of the dog of 20/. for a first offence, and eight*** 
months' imprisonment for a second offence; and penalties are imposed for having 
session of stolen dogs or their skins. — Stewart. 
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pecuniary fun 1 , atii] nati-dai 1 1 • »n to tin* party itijur«-«I h'\ And in tin* v\\A law, 

„,,„. . •'till *o|||t» \ iT\ Lit <- i Mltxtlflltioli!*. M i- II. \ iT till'l tin 1 |Mllll*»lilllf 111 f .»p:tal 

•* J ' i 'r| M . law* of |h:it'i.at Allti-n^. |niiu-h«<l it with drath ; hut In* tawa 
wrrr Haid tn !■•• written in Hood: und Solon aiti-rMard-t « haiigrd tiir |» t *tiy 
to a p< riiiiiurv mull t Aid »o tin- Attn- I.im* hi gnirral <-• •nCinu«^l. A< t-\irpc 
that iiiiiT. in a tin)* 1 of ih'.trtli. it wa-» tn.a*l«* r.ipital t-» brrak iti f •» a g.micp 
and -ftal tig* ; but tlii-* law. and thr inl< »niMT- agaiimt tin- ortem r. gr. w «u 
oilioii- that I'rniii tlnin all inalii imh inforiiirr** wen* Myh-d nyiophaiil* ; a nam* 
which w«- have turn-It jirrvrrtrd from ito original tm-aning Kmin tln««- * vara- 
plrs*. a«* well a-* tin* tva<"i|i of thr tiling, many h-arm>d ami -rrnpuloin mm have 
iUe**tiou<>d tin* proprii-ty, it' not kiMluliiroo-.nl' inriii-liiig capital |Mim«hib*nft 
or hiinplr thclV i) And certainly tin* natural puiiiohiiteiit lor injuro-* to pn> 
jierty M'riiio in In* tin* l*r*o of the oltrwlrr'a own proju-rty ; wlm-h ou^hi to 
m* universally tin* ra**r, wrrv all mrn'i* tortuiim r<|ual. Hut a* tln»e who hare 
no properly thrmiclve* an* gmenilly tin* ino«*t ready to attack the proprm of 
other*, it hart U*rn found m-rraiarv instead of a |»ectiniary to nu Intitule a 
cor|»oral piiuiidiruriit ; vet Imw far tlii* rorjtoral itunii»hruent ought toe&und r* 
what ha* oernnioricd tin* doubt. Sir Thorna-t Morv.fj'and the man|un» Her- 
caria.(A) at the diManrr nf more than two rent urn- n from «*arh other, have tenr 
aennihly proponed that kiml nf corporal puniidiment which approaches the 
noarvHt tn a pecuniary Hat i«far lion, via., a t«'in|»nrary imprisonment, with as 
obligation to lalMiur, firM for thr party robl-eil. and alter ward* for the public, 
in work** of th«* mi»*»t rdavi-dt kind ; in order to oblige the offender to repair, by 
hia indu*try ami diligence, thr drprnlatiou* he ha* <-ouimitted ujn»o private 



•2a" 1 I ,n, l H * r, . v lin ' -1 | ,l »***' r "nl«r Hut, notwitliHtanding •all the rri 

1 ^ Mrunrr.* of opn-iilativr fM.liticiau* arnl morali*!*, thr punishment of 
theft fitilt ri»ntiniir*« # thmu^lmiit thr ^rrratrot part of Kumpe. to be rapttaJ: 
and I'litrnidnrf.i/r lop-thrr with Sir Mattlu-w llalr.(»ni are of opinion thai 
thirt iuii*«t alwavr« In* rrtrrn*«l t*> thr prudmrr of thr lr^i*«latuiv, who are to 
judp*. nay thry, whni rriim-o arr hrronir »o r norm mm an to rrijuire ararh taaw 
quinary ri^trii-tioni • n i Yrl •••■! li thror writrrn a^rt-r that *»ui h pant»haMttl 
niton M In* raiitimifily intlirtnl. aifl nrvrr uithoiit thr utnioM nwewiity. 

Our iiiitii-nt Saxon law** iioniinally puniohnl thrtt with death, if abore the 
ealur of twrlvi'prm-r ; hut tin* rriinnial waa |N>rmittrd to rrtlrem hia life br m 
prruiiiar\ r:u»*'»iii ; :i« aiuoii^ thrir umrMnr.. tin* (oruiaiio. by a «tatr«l nil inner 
of rattlr ■ •>■ lint in thr itiuth \ rar of Ilnirv thr Fimt thio |N»wrr «»f n-«iemp* 
tiou ua*» takt-ii a May. and all pi-r*«oii« cuifty of larrrny above the Taltae t/ 
twrlvi -priii-r wen' dirrrtrd to h ( > haii^rd . uhn h law roittiitut**« in fi»ive to ! 



day ( j Knr though tin- inUri<»r **|N>rir«i ot thrrt «»r |irtit larrrny ia oaly 

imuiofiid by iiupri*«'iiiuiriit or uhippiii-; at f»n>ui«»ri laM,, y ; or t by statute 4 tteo 
. r. II. may In- rxtmdrd tn traiio|Mirtatiou for m-vi*h yeam. an in al«o eiiree ^ j 
dirrrtr.] in thr ra**r of thr platr-u'ia<-i roiupauy. n yrt thr puni*»bmrnt i»f izrmrA 
lanvuy. or tin* Htralmi: abo\r thr value of twrlvrpeiire, uhiih Hutu waa the 
utamlanl in the tinn* of king At hrNtan. right humlrr«l yrarn ago.' i* at t*>m- 
niou law n-gularly < I rath Whii-h. roiioiib-riiig the great intrnnnftiate altera* 
tioii(.«> in thr pritv or d'-n»iuiitatit»ii of money, i-« undoubtedly m eery 
rigoroin roiiMitutioii. anil madi- Sir llrnry S|*riiuati ^above a century ainee, 
whrii nioiiry ww at tuirr it.- ]ino,nt rate mmplain that, while erery Uuaf 

!■ ri.i ii.i • • h ?• 

i» l'.r // (V ■: m i I. t \ h «. . e 1 

|ti /»;«-•«■ .f tiH i.-ir«f f*rT*m felPti .ff«- ' p*- ««i#^ .• 1 || | | i |i 

fef f*ir ■« rw-i i (■4cv«i mi i* ■# ■•*» ^'l«« «i«|. ».- l.i^ « ■*- |>-f> * 

IV "" ' f f Tl <<r> if t» . ? . ••■ , .p .. t .r«.f ■ T . i V r i*rm t II 

#r I.— . i >.' .■'■ I.i»- *■ nt i -*»Vi #.4. ■•-. -— -» .■>« r I Iff ml I" i U - ImI ia. 

irfm . m»«<> ■• f«< *j'r« *4 «i I I piu **i.' i. . f f . | B -l j'« 

]■'••»■■»■ .' /*»i »•. r m U# ja.«j r i ,-.m ■ « i # • M»l t-»f-«' III r 7M 

•«'».• .■ «•« r -^.i ' t ^ •,'«••'.- k • In lr- f.gi ..f k'^c K'i>!7 I ft* gUNii •^am*. «• *» 

Lm' n ( ■—../* ^ « i » *^i ■'» •« i» «*>•■* .-. i* * r« h ;i*--t f ■ !••• •:*-*4 ««» M tmm wk\&i*m}. Pm*. m\ 

ump*r : *. «*-p*-»»» a «J ri«f n»J+» ■•«•..-• « •*• r «-ii >.i- '. J" »r : ** tfv *K «i4 *«-■•) f ;^j ■ •» mwB*) 

l^-rn . n /r« r.tr * m«« i>»r- | .;#•• . ■* *.» ii »t., ii.j< «.>•;.• r..*at*«mfl kvj L«»JtV«>>^bk »>«■ E U« 

«#-*»r-f •*, ■• » .f.jai rw^i • *M«1 fin !■ w »* » « ■! ■ 9 I •»• *•»■» -i bmc- "•» <« lli* MH y «*V«i f«VA «t • 

*»■"<■■• «/ * •*- ; •»k **•*» i.i » » •» ( %t •■«*»■ jf !•■-> r g- .4. •• .«.; «^««J to La «a •< tte mr<mm 

t'j i ue r«ei *i 
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else was risen in its nominal value and become dearer, the life of man had con- 
tinually grown *cheaper.(f) It is true that the mercy of juries will often r*23« 
make them strain a point and bring in larceny to be under the value of *• 
twclveponce when it is really of much greater value; but this, though evidently 
justifiable and proper when it only reduces the present nominal value of money to 
the antient standard, (u) is otherwise a kind of pious perjury, and does not at all 
excuse our common law in this respect from the imputation of severity, but rather 
strongly confesses the charge. It is likewise true, that by the merciful exten- 
sions of the benefit of clergy by our modern statute law, a person who commits 
a simple larceny to the value of thirteenpence or thirteen hundred pounds, 
though guilty of a capital offence, shall be excused the pains of death; but this 
is only for the first offence. And in many cases of simple larceny the benefit 
of clergy is taken away by statute ; as for horse-stealing in the principals and 
accessories both before and after the fact ;(u?) theft by great and notorious thieves 
in Northumberland and Cumberland )(x) taking woollen cloth from off the 
tenters,(y) or linens, fustians, calicoes, or cotton goods from the place of manu- 
facture,^)* 1 (which extends, in the last case, to aiders, assisters, procurers, 
buyers, and receivers ;) feloniously driving away or otherwise stealing one or 
more sheep or other cattle specified in the acts," or killing them with intent to 
steal the whole or any part of the carcase,(a) or aiding or assisting therein ; 
thefts on navigable rivers above the value of forty shillings,(6) or being present, 
aiding and assisting, thereat; 94 ^plundering vessels in distress, or that r*23fl 
have suffered shipwreck ;(<?) stealing letters sent by the post;(<£) and L 
also stealing deer, fish, hares, and coneys under the peculiar circumstances 
mentioned in the Waltham black act.* Which additional severity is owing to 

(«) (U<m». 350. (>) 8Ut 18 0«o. n. c 37. Note, In tho thro* last omm aa 

(•) 2 1 n«t. 180. option Is gtren to the Jodfs to transport the oflbndei : lor 

(•) Stat. 1 Edw. VI. c 12. 2*3 Kdw. VI. c 33. 81 EUm. Kfe in the first cup, for atvm pmrt In the Moood, and fbr 

c 12. fourittn ytart in the third,— In the first and third caata 

(*) StaL 18 Car. IT. c. 3. indead of sentence of death, In the aaoond after atntanea It 

h) SUt 22 Car. II. c. 5. Bat, aa it it sometimes difficult to giren. 

prove thr identity of the good* so stolen, the onus proband* (•) Stat 14 Geo. II. c 6. 16 Geo. IL c 34. Saa book L ffw 

with nttjK^t to innocence i» now. by statute 15 Geo. II. c. 27, 83. 

thrown ou the persons in whom custody such goods art (•) Stat. 24 Geo. II. c 45. 

found; the failure whereof is. for the first time, a misde- (•) Stat. 12 Anna, st. % c 13. 9ft Geo. H. C 19. 

nieanour punishable by tho forfeiture of the treble value; (*) Stat. 7 Geo. III. c 60. 

for the second, by imprisonment also; and the third time it (•) Stat. Geo. I. c 23. 

becomes a felony, punished with transportation for seven 

years. 

n Clergy is restored by 4 Geo. IV. c. 53, which is now repealed by 7 A 8 Geo. IV. c. 27, 
and, by 7 k 8 Geo. IV. c. 28, s. 6, it is enacted " that benefit of clergy with respect to 
persons convicted of felony shall be abolished, but that nothing herein contained shall 
prevent the joinder, in any indictment, of any counts which might have been joined 
oefore the passing of this act." 

By statute 7 & 8 Geo. IV. c. 30, s. 3, maliciously cutting or destroying any goods or 
article of silk, woollen, linen, or cotton, or of any such materials mixed, or of any frame- 
work-knitted piece, stocking, hose, or lace, being in any loom or frame, or on any 
machine or engine, rack, or tenter, or any machinery whatsoever belonging to those 
manufactures, or entering any manufactory, building, or place with intent to commit 
such offences, is punishable with transportation for life or not less than seven yean, or 
imprisonment not exceeding four years, with whipping in addition to male offenders. 
The 4 Geo. IV. c. 46 is repealed by 7 k 8 Geo. IV. c. 27. The former statute repealed 
the capital felony prescribed by 22 Geo. III. on this subject. 

By 7 & 8 Geo. IV. c. 29, s. 16, stealing to the value of 10*. any silk, woollen, linen, or 
cotton, or any mixture of such materials, whilst exposed in any stage of manufacture, in 
any Held, or building, or other place, is punishable with transportation for life or not 
exceeding fourteen years, or imprisonment not exceeding four years, with private or 
public whipping. — Cuitty. 

^ Repealed, by 7 & 8 Geo. IV. c. 27.— Chittt. 

54 Clergy was allowed by statute 4 Geo. IV. o. 54, which is now repealed, by 7 & 8 Geo. 
IV. c. 27. — Chittv. 

25 By 7 & 8 Geo. IV. c. 29, s. 18, any person plundering or stealing any part of any ship 
or vessel which shall be in distress, or wrecked, stranded, or cast on shore, or any goods, 
merchandise, or articles of any kind belonging to such ship or vessel, shall suffer death 
as a felon ; provided that where articles of small value shall be stranded or cast on shore, 
and stolen, without cruelty, outrage, or violence, the offender may be prosecuted and 

601 
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tilt* preat malice and mi-tchief of the theft in anme of the*e inataticv* ; ar«d. 
in other*, llir difliciiltie-* men would otherwise lie under to preserve tin** ir a -i« 
which iiri< wi imniIv tarro-d nfl. I "|m»ii which la«t principle the |{niiiaa taw 
]iuuiid»-d iii'Tf -M-vercly than other thieve* the <i*"jr'. or utealer* cif cattle f 
and the t-itlfftm, nr Mich u<« Mole tin* clothe** of' pert«oii» who were waaliing in 
the pllMic hath*; 7 ' Inilh which 4'Oli«llfUtioH* neelii to In* liorroWed frotn th# 
law* of Allien- . /i . Ami w» ton the anticiit itoth** |iiiin^lif<l with unrvtctoting 
•evenly t hfl-ltf^ of cat lit', or corn that wan reaped ami left in the field ; »»Uch k-ad 
of iiro|N*rty ■ which no hutiiun industry can MimVientlv guard » brim* rtt rr i ed 
under tin* jMM-uliar custody of heaven. u) Ami thtw much lor the offence of 
timjJr larceny. 

Mixed or i 'iffi/fcii/;ii/ larceny i** *ii» h n* han nil the propertii** of the former hat 
in nc«-oiu|iuiiicil with cither inn* or IniiIi of the acirravatioii* of a taking froa* 
one'* /iium or )*r*'*n. FirM, therefore, of larceny Irorn the Aotur, and Umii of 
larceny from the ;**/.<on. 

1. Larceny from the /e»u.</, though it neem* Mrom the con » id era t tone men 
lionet! in the prceedini: chanter ; ■ to have a higher ileum- of guilt than aiiapl* 
larceny, yet it in not ut nil «it>t in^ui^luNl from the other at common law. I 
utile** when* it i* accompanied with the circumstance of breaking the hoaae wi 
night, ami then we have M*en that it lalU under another description, tie. that 
of hiirglary. lint now. I»y several act* of |iarliami*nt. /the history of whirw m 
very ingcni«MiP»ly deduced hv a learned modern writer.! /i who hath shown then*. 
•"Mill lo h,iv,i cra*lually ari*»iii from our 'improvement* in trade and «wa» 
■* lence, i the hciictit of rliTijy in taken from larcenies committed ta a 
hointe in aluioM every iiiMam-c. except that larceny of the Mock or aten**U *4 
the platc^a*.** company from :m\ of their h"ii-ci, \<- \% made only a tinfif 
felony, ami liahlc to traii*>|*orf:if i«-n for -even year» i rii; The multiplicity of the 
general uctn in apt to create niiih> CMiifii->i'»n ; hut u|h»ii comparing thrtn diuv 
jfcntly we may collect that th«- henefit of ch-r^y i* denied uj*on the following 
domclic amcrnvalioii* ol hin-eiiy. vix : Fir*»t. in lan-etiie*t ah»rr th* ni /wr «r/ fvwnr^ 
fM/nr. rutiiimtted — 1 In a rhunli i.r « liajM-1, \i iih or without vioUjice orl*r%ak 
m^ the *ume:> m > 'J. In a ImmiiIi «»r tent in a market i»r fair, in the daytime **t :ta 
the ui -^ lit . hv violetn-e or breaking the Miine. the owm-r or tonie o/ hta £amil« 
U'in^ tin-rein:- •' l\ Ii\ p»M»iin; a durllini;-hoti*»i* in the daytime. ■ which r /toy 
iinpliiN a hreakin^. any pei>nii l>tin^ therein: /«• 4. In a dwcltint»>hou*r l»\ «lai 
or l<y niifht. Hiihtmi hnakin^ the Kirne. an\ |H'i>on U*in^ therein and pat a 
fear, y h hi* h uiii«'iint<« in law to a r«»l.h»T\ ; and in hoth thetM* la**t raar> the 
•aiv.or\ U*iore the luct if aU«» exclude«l fnim hit* clergy." SreondlT. in lar- 

* r* I" r u ■- *>ut llitei III t »•. 

» l: i • IT • -i*l. «: II— Mil c 1 I B4*.T1 €.11 llrirt 

• l M «!••!•! ' t . J. il* 

• -iwrt •. -r. .» i r i\ ; \ . ■ ••>«.•!** r*t« vi r. • iiurc Itt. 

■ ■■ r^- |..«. rii # . I I « «ft4 Met 

■ • 1 IU«ft h'yt f UmL 

• lUrr 3*%. A 

|i«ini*hfd »* U»r f»mi|'h' !.tr>«n\ ; mil in either cam*- the nfTender nirlw trw*d in ta* 
couitt> in whii-h the ••nVti.'. i- i ••ti.n;:!t«<|. it th.it next adjoining. Tne IS Ann^. m t, 
e. 1>. mill Si lirn. II i-. I'.». - • t.»r .i- 1 1 ■•-> rvUt«> t>i iln* win* tuljeet, were n»f*»aloi. km 
tin' 7 A — *i i • -• • . IV. i- .7. « 'nun. 

91 1»\ 7 A •» <■•■•• I V. e. '-•'. • I'.V .; i- • i- ••!•••! ■■ thai if »iir person •hall break a»>l m*>r 
an> «lMflhtii; h««u-»'. niid »"• »l :ln i« i; »m> t h itt.-l. m< •!!••¥. or VAluahlr fcwrunTT. V- &sv 
Valut* whateiei. >*r »iiuil »!•.»; ;ii.> •■. ii |-T"j«-:t\ (.• .tin valui* wh^trTer in any dwrl^x* 
h<*u*t>. un\ |N-r»iii thi !i-:n l--.n: |-mt :h !• ar. «r »h.ill -t. al in an> dwrllm* h«qw &a« 

eh.it !••!. in ■•!»•■>. ..i \ i!'i i» ! .:■•• ?■ ■::.-. •) ... n t ■ ■ - - u). ■•!■•. iif jj. e* a^*rv, +%*ri »v*« 

nth ii ■!• r. U-.n»: • ■■[». .• ■•■ i 1 1 . - t - - ' -:. .!! -nl!t r ■!• .it!* .i* .i f« 1* >fi " 

Ami. >\ »•■■ t. I I. hif-.ik.n.: in'" -»«iv *-..i-i:ti fc * U ititf within the rnrtila^ of a d*a*M! a; 
htxi-f. ^ . '. .ii I -t- ii.: .„■ ' •->': rti. > puioh.iM* 1 » itli transr^etaO • I* 

lite .ii ii •{ U-» Ui.ni ••■ii-n \i-ir-. «>r uiif-r.-i titneiii i;-»i i-\< <<«*<hnf; f<»ur vtwra. with pmau 
or piihlu wiii| ■|>iiiir ti> ni.tl.- nth iidfr* 

lh« • _.; Il.ii. Mil ..I.- .;. I ho- VI . 12. . 1" '. A f*. F-.lw. VI. e. 9. a. t. » C* 
e. IV .. A 4 W. uii.l M .-. V. In A 11 \V. Ml. e. il. 1J Anne. »t. I. c. 7, at. i, • a<* a« 
rr|H-aied. hy 7 a 5 tiro. 1 V. c. 27.— C'uirr r. 
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cenios to the value of five shillings, committed — 1. By breaking any dwelling- 
house, or auy out-house, shop, or warehouse thereunto belonging, in the daytime, 
although no person be therein ;(r) which also now extends to aiders, abettor*, 
and accessories before the fuct:(s) 2. By privately stealing goods, wares, or mer- 
chandise, in any shop, warehouse,^) coach-house, or stable, by day or by night, 
though the same be not broken open, and though no person be therein ;(u) fl 
which likewise extends to such as assist, hire, or command the offence to be 
committed. Lastly, in larcenies to the value of forty shillings, in a dwelling-house 
or its out-houses, although the same be not broken, and whether any person be 
therein or no, unless committed against their masters by apprentices under the 
age of fifteen. ft?) This also extends to those who aid or assist in the commission 
of any such offence. 28 

*2. Larceny from the person is either by privately stealing or by open r+<>A\ 
and violent assault, which is usually called robbery. I 

The offence of privately stealing from a man's person, as by picking his pocket 
or the like privily without his knowledge, was debarred of the benefit of clergy 
so early as by the statute 8 Eliz. c. 4.* But then it must be such a larceny as 
stands in need of the benefit of clergy, viz., of above the value of twelvepenee, 
or else the offender shall not have judgment of death. For the statute creates 
no new offence, but only prevents the prisoner from praying the benefit of clergy, 
and leaves him to the regular judgment of the antient law. (10) This severity 
(for a most severe law it certainly is) seems to be owing to the ease with which 
such offences are committed, the difficulty of guarding against them, and the 
boldness with which they were practised (even in the queen s court and presence) 
at the time when this statute was made : besides that this is an infringement 
of property in the manual occupation or corporal possession of the owner which 
was an offence even in a state of nature. And therefore the saccular ii or cut- 
purses were more severely punished than common thieves by the Roman and 
Athenian laws. (a?)" 

C, Stitt. :$9 Kliz. c. 1.1. in Northumberland and Cumberland, and utealine woollen 

<•> Stnt. A A 4 W. nnd M. c. 9. cloth from the tenters, and pos*il>ly in such other cam 
C) Sh? Foster, 7*. H.irr. '579. t where it it provided by any nUfute that simple larceny, 

(•». >tit. 10 «fc 11 W. III. c. -IS. under certain circunuunce*, eh ill be felony without benefit 

(») Stat. 1J Aunt*. *t. 1, e. 7 ** of clergy. 

i ~, 1 Hawk. P. C. W. 1 he like otmnrMlon will certainly (»)A*/. 47, 11, 7. Pott. Antlq. b. L c 26. 
hold in the caeett of hor»e-8teu)ing, (1 Uul. 1'. C. Ml,) thefta 

* T By statute 7 & 8 Geo. IV. c. 29, 8. 15, persons breaking and entering any shop, ware- 
house, or counting-house, and stealing therein any chattel, money, or valuable security, 
are liable to transportation for life or not less than seven years, or imprisonment not 
exceeding four years, with private or public whipping for male offenders. — Chitty. 

* Repealed, by stat. 7 & 8 Geo. IV. c. 27. The sum mentioned in the text is now 
raised to five pounds. — Chitty. 

9 Repealed, by 7 & 8 Geo. IV. c. 27 ; and see 7 A 8 Geo. IV. c. 28, ss. 6, 7; the former 
enacting that benefit of clergy, with respect to persons convicted of felony, shall be 
abolished, and the latter, that no person convicted of felony shall suffer death unless 
for some felony excluded from benefit of clergy before or on the first day of the then 
present session of parliament, or made punishable with death by some statute passed 
after that day. — Chitty. 

30 By 7 & 8 Geo. IV. c. 29, s. 6, if any person shall rob any other person of any chattel, 
money, or valuable security, every such offender, being convicted thereof, shall suffer 
deatli as a felon ; and. if any person shall steal any such property from the person of another, 
or shall assault any other person with intent to rob him, or shall with menaces or by 
fon-e demand any Mich property of any other person, with intent to steal the same, every 
such offender shall be guilty of felony, and, being convicted thereof, shall be liable to 
transportation for life or not less than seven years, or to be imprisoned not exceeding 
four year*, with, if a male, public or private whippings. This statute is nearly a consoli- 
dation of .'5 W. and M. c. 9, s. 1, respecting robbery, of 48 Geo. III. c. 129, respecting 
stealing from the person, and o f 4 Geo. IV. c. 54. respecting assaults, 4c. with intent to 
rob. the 23 Hen. VI 1 1, e. 1, 3 W. and M. c. 9, and I Edw. VI. c. 12, relating to robbery, 
the IS <i<»o. III. e. PJ9. relating to stealing from the person, and the 4 Geo. IV. c. 54, re- 
lating to assaults with intent to rob, are repealed, by the 7 4 8 Geo. IV. c. 27. The value 
of the property i* immaterial in all the cases mentioned in the new act. 

To constitute a stealing from the person, the thing must be completely removed from 
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Ojh'N and violent Inrcc-iy I'm in tin* }» m rivm % or rV#/#rry. the r.f/.iiui of tin* 1 n mana, 
in Liu* lel-mimiM and lonihle taking I'mm the jhttmhi of another of giNid* »r in«<i.rj 
to any value hy violeme or putting him in tear.<y» I ilinv niunt U- a taking, 
otherwise it i* m» mhhery. A mere attempt to roh wun indeed held !•• U- uioi.y 
no late :im Henry tin* Fourth'* tiine.i.v- hut afterward* it wa* taken to i»e unky 
, . . , , a misdemeanour, and pum-diahlc with Ism- ami imprir*«-niiieiit. ti.. tLe 
"J *hlatutf "lieo. II r L'l, whirh make* it a lelony transportable !««r N\rn 
yean* unlawfully mid maliei<iii-dy to an*uull another with an\ offensive weapua 
or instrument, or hy menace* «»r hy other Ion - a l»l«- »»r violent manner to drtnaa-i 
any im-ney or good*, with a leloniou* intent to n»l». M It the thief, having •**** 
taken a piir*i*, return* it. otill it in a ndihery ; and *o it in whether the taking ba 
Mrictly In mi tin* |»cr*oii of another, or in hi* pnwm-e only; a* whrrv a n»Micr 
hy meiiaee* and \ iolcm-c put* a man in fear, ami drive* away hi* aheen ><r hit 
•-•attic hcfori* lii«* face. >i i Hut if the taking be not either directly frnm Via pcr- 
min or in hit presence , it i* no nddicry V" 2. It in immaterial of what %ala« 
the thin^ lakrii i* : a jienny a* well aM a imiuikI thu* tomhly extorted make* a 
n>l»hery.i<) 3. Lu*tly. the taking mu*t !h* hy force or a prcvioua putting ta 
loar, which make* the violation of the |ntw»i morv amx-nm* than privately 
■tea ling; tor, nceonling to the maxim ot the civil law,i</> •• yMi n nijtuit. fur iav 
prulitur fAsr vtilftur." Thin pn'viou* violence or putting in tear in the t nl« ru*a 
that diMiugui'dic* mhliery tnnn other lan-eme*; lor if one privately •teal* aii- 
pencc fnmi the person ol am it her. ami atterward* keep* it hy putting hira m 
tear, thin ii no n»hhcry, for the fear i* Milme^iieni ;,r - neither i* it capital, at 
privately stealing. heing un«ler the value ol twelve|»em-e. Not that it l* indeed 
uecc**ary, though u-iial. to lay in the imlietmeitt that the robbery wa* ooav 
mitted h\ putrihij i/i htir: it i* milliiiriit if laid to In* done hy rWrarr %t A ad 
when it i* laid to he done hy putting in fear, thi* doen not imply any grrat 
dogn-e of terror or all right in the party nddn-d: it i* enough that *» math lurvt 
or threatening hy word or gesture he um'il :\* mi^ht i nate an apprchrtiMoD ui* 
danger, or iiidme a man to part with hi* pmpcrty without «»r again»t hit k«- 
Miiti'/i Thur*. ifa man U* kmnked do\%n without pn\i«»u» wmrning aad 
ptrip|N-t| of hi* pn»|N*rty while »* u^ele**, tltoii^h Mrntly lie canm»t k»r i%ai*l to 
,o.., 1 U* /fut in htir. *\et thif> in undoiihteilly a mhlH*rv < >r. ifa |»rr»«»n witk 
"J a hword cinftwii^iegH an alniN, and 1 give it him thn»ugh mittrutt aa4 

,• I II .»k I- i *i « /Mil*./ \i 

• t n. i >■ < . ..: •• i ii. i i- i -'.» 

• I'M ...» J Inn . *••». I j «n Uw J*4*» 
<» i n.fi*. I'« »fr» •■■15 \§ |.«t \& 

.• i iu«. i- i ••: 



the |N<!«< in r. iiinviil tr<>in lli.« \ |.n •• mln rt- it w.ifi. if it n-liMiii thniU)thout wilk thr |« 
u n«'t »ut1ii'p nt. K. \ <• riii.ui| — in. I )( A M <* <' 7**. — ('aim. 

Thi- |>iini«hii.*-iil (>>r tin- ••ftt in •• i« ii.im un.trdt'l hy nt.it. I Viet. r. £?. •. 2L whwa l 
pr«l- ••! iiim Ii tit 7 A * 'nn IV e '.'• u- n I.it«** t«i thi^i 1 urten •*«■«. and i*naru tkat mi 
ever •lull ri«h any penmi. and. at lln- iirm* ••f or innn«^h«l»'lv U«!mv or »U>r Ma*h rob- 
bery, -Imil *IhI». nit. "r umithi .iii\ j.. r-«ii. -lull U- pulii of f«-h »ny . anil I* |-uni»k*l40 
with tliMth ; ami. I>> ■■ ■> A 1". «Ihi-\«t -i..»ll. U irirf aniit-tl with any olf«*n«iT» w«m|«« ** 
in»tiui!ii'iii. n<h. i*r i»*-.mlt w.th mt< nt t>* n<h, any |*-r»«»n. nr. ti>fp'thrr with uo« •* rmi 

prp«'ii-. -Iiull r>*h urn p ii. mid. nt tin- 1 :iii«- uf or iliilii^liat*dT kirffirv or aftrr «av« 

rohU*r>. (khiill U a 4t. »lnk«-. «»r u-.« uin ••flu-r |t-r^ninl Tioh>ne^ te any |wttim. or. Ky a. S. 
•hall n»h miy |htmhi nr »t.-.»l .u.\, | -r • >f «rt\ limn th«* |-t^»ii of an**ili**r. ahall l» fu.tly at* 
ff*h>n>. and hi* li.thli* !•• traiio|-«*rl.iii'»ii l'-r !.:•• <»r fur fi< •( hwa than fifli^-n ynara. t« ia»^a>- 
•oiiiitt nt t<*r tlirti* >i*ar«. -ft>r win. h f • nil •••r\ifui|i* i» mm »ulntituieil. 16 a 17 Wt c 
W. Tin* a«*.iii!tiiii; wi'li inifiit !•• r<>h. .r ••) t.iiiim^ | r»»|«*rt> h\ m^nar«*a, >rKrv»|»t «lk«ft 
a griMdr |tjii.-h:i.i>nt > m«.ird> *i h\ ti.i- a. t. i- pun.-hahlr mth tmpriM>nn>etat n-< *a- 
ce«*din.: thrfi- \i-.ir« >n w tar 

11 IW 7 A Mini. IV. el"* 1 , «. 7. if .ni\ j.-r-iiij -hull aii iim» or threaten to •rpu«r any o«a#r 
ffM*r<M'ii nt »m\ int.iiittii* rrin.e. .i- •!• -i r f • «l n «. '.». miih a \u« or ini#-nt tor«tort i-rpui 
from him. .Mi'l »l»utl h\ iniiiiinliiimj I, .in h\ •neh nei'ii«ati*>ii or threat ex loci ** pa 
from h.m, >*u\ « li.tt t • I. iu<>i>i \. or \.ii.i »!-*•- •• • nni\. i-htv •tn-h offender akail L« dr-raM-*! 
gnnlt\ <•: ri>f hi-r>. inul -hull U- iu<l.< ■!• •! .tn*l )-tuii«ln«| ait«-r"hri|-ly. 

It .* t"|Mall\ iirnilrn to • x*i.ri i».< lit * ! r« in .i | • r -• ii h\ thnatrninf to a rr u aa b:»a/ 
«n tirm..tur il • nim . h|,i rlo r tin | ar'\ ••• ti.rt-ati in ii ho* U-en yuiltj uf i 
aut. 1(* \ ii. tialdlier, 1 I*. 1 I 1 . 7.*. - t'lltlTI. 
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apprehension of violence, this is a felonious robbery.(A) So if, under a pretence 
of sale, a man forcibly extorts money from another, neither shall this subterfuge 
avail him. But it is doubted(t) whether the forcing a higgler or other chapman 
to sell his wares, and giving him the full value of them, amounts to so heinous 
a crime as robbery." 

(») 1 Hawk. P. C 96. (<) Ibid. 91. 

"""And nee R. &1*7c. C. 146rTLeach, 139, 193, 278. 3 Chit. C. L. 803. Mr. Justice 
Ashurst says, "The true definition of robbery is the stealing or taking from the person 
of another, or in the presence of another, property of any amount, with such a degree of 
force or terror as to induce the party unwillingly to part with his property ; and whether 
terror arises from real or expected violence to the person, or from a sense of injury to the 
character, makes no kind o* difference ; for to most men the idea of losing their fame and 
reputation is equally if not more terrific than the dread of personal injury. The prin- 
cipal ingredient in robbery is a man's being forced to part with his property; and the 
judges are unanimously of opinion that, upon the principles of law as well as the au- 
thority of former decisions, a threat to accuse a man of the greatest of all crimes is a suf- 
ficient force to constitute the crime of robbery by putting in fear." 1 Leach, 280. And 
fear of loss of character and service upon a charge of sodomitical practices is sufficient 
to constitute robbery, though the party has no tear of being taken into custody or of 
punishment. R. & R. C. C. 375. But if no actual force was used, and, at the time of 
parting with the money, the party were under no apprehension, but gave it merely for 
the purpose of bringing the offenders to justice, they cannot be capitally convicted, though 
we have seen it is otherwise where personal violence is employed. 1 East, P. C. 734. R. 
k R. C. C. 408. And the influence exercised over the mind, where the, force is merely 
constructive, must be of such a kind as to disenable the prosecutor to make resistance. 
2 Leach, 721. 6 East, 126. So that a threat to take an innocent person before a magis- 
trate, and thence to prison, without charging him with any specific crime, is not suffi- 
cient to make the party a robber if he obtain money to induce him to forbear. 2 Leach, 
721. Indeed, it has been said that the only instance in which a threat will supply the 
place of force is an accusation of unnatural practices. 2 Leach, 730, 731. 1 Leach, 139. 
2 Russ. 1009. And ithas recently been held— contrary, it seems, to the principle of some 
former decisions — that even in this case the money must be taken immediately on the 
threat, and not after time has been allowed to the prosecutor to deliberate and advise 
with friends as to the best course to be pursued, (1 East, P. C. Append, xxi.;) though, as 
some of the judges dissented, it does not seem to be decisive. Where, on the other hand, 
there is an immediate threat of injury to the property, as by pulling down a house with 
a mob in time of riots, which produces great alarm and induces a man to part with his 
money, this has been holden to be a sufficient putting in fear to constitute robbery. 2 
East, P. C. 729, 731. And if a man assaults a woman with intent to commit a rape, and 
she, in order to prevail on him to desist, offers him money which he takes, but conti- 
nues his endeavours till prevented by the approach of a third person, he will be guilty of 
robbery, though his original intent was to ravish. 1 East, P. C. 711. If thieves meet a 
person and, by menaces of death, make him swear to bring them money, and he, under 
the continuing influence of fear for his life, complies, this is robbery in them, though 
it would not be so if he had no personal fear ana acted merely from a superstitious re- 
gard to an oath so extorted. 1 East, P. C. 714. In the absence of force, to constitute 
robbery, the fear must arise before and at the time of the property being taken: it is not 
enough that it arise afterwards ; and where the prisoner by stealth took some money out 
of the prosecutor's pocket, who turned round, saw the prisoner, and demanded the money, 
but the prisoner threatening him he desisted through fear from making any further de- 
mand, it was held no robbery. Roll. Rep. 154. 1 Hale, 534. 

To constitute a robbery, where an actual violence is relied on and no putting in fear 
can be expressly shown, there must be a struggle, or at least a personal outrage. So that 
to snatch property suddenly from the hand, to seise a parcel carried on the head, to cany 
away a hat and wig without force, and to take an umbrella of a sudden, have been re- 
spectively holden to be mere larcenies. 1 Leach, 290, 291, and in notes. But where a 
man snatched at the sword of a gentleman hanging at his side, and the latter, perceiving 
the design, laid hold on the scabbard, on which a contest ensued and the thief succeeded 
in wresting the weapon from it* owner, his offence was holden to be robbery. Id. ibid. 
Snatching an article from a man will constitute robbery if it is attached to his person or 
clothes so as to afford resistance: and therefore, where the prosecutor's watch was fast- 
ened to a steel chain which went round his neck, and the seal and chain hung from his 
fob, and the prisoner laid hold of the seal and chain and pulled the watch from his fob 
but the steel chain still secured it, and hv two jerks the prisoner broke the steel chain 
and made off with the watch, it was heid a robbery, for the prisoner did not get the 
wutch at once, but had to overcome the resistance the steel chain made, and actual force 

606 



Digitized by 



Google 



243 PUBLIC WRONGS (Boob I* 

Thi* *|mm-m»«i of hm-i'iiv in d«-harrvd of tin* In-iiffli of rW«gr by atatut* S3 
Ilffi VIII r. | and itt!n r -n •.—•-■| u«-i» t Mat u ton. n<»f indrt-d in ^etivral. but «»nij 
wln-ii rniiiniiftr-l in a dt%t -llmi; h«ni»i- or in '<r m ar tin* kin^'n hi^hwav A 
FiiIiImtv. llnnl«»n*. in a distant 1 1 • - 1 • I . or U***t\»n\\t. wm m»i |iiiiii*b«*d wita 
death. /. hut »;h <»|iih !■• tin- Urn-nt t»t i-lrr^v. till the -latute .'{ & 4 W and 11 
v. !», win. It take* awa\ i-h-ivy Iphii both principal* and a<-i-e*fM»rie* l»el>>rv tb* 
tar I. in rol.hery , whm— m\« r «-• »ti«in 1 1 1 «-«i u 

II. M.tff...us UfM'/iif r. f»r datnai»f. i«* lb* next *»|mtic*« of injury to pnrmto 
prnperf\ ulm It the law eoiedder* a* a piil»ln- en me. Thi« i* nmh an m <lof»e. 
Hot .ih'ihf /ur fri./t, nr with an intent of ^aiiiiu^ by another'* hw*. wl«i«4i » 
mhiii'. ilitni^li a ueak, i'\i u-f. Iml either out "I a spirit of wanton •■rurliy or 
bliuk and ilialmlii'ul revenue. In uhit-h it U*nr* n ncur ri'lalinii to thr rna« 
of ar^tiii ; lor n« that atfeet- tin* habitation. »o thi* •!■#«•* the other prupvriy. «•!' 
individual* AimI therefore any damage urinific ln»m thi« minehiev«»aa dwp* 
nition, thuiiirli only a tri »pn«<« at eotumon law. i* now by a multitude of' atatutca 
made penal in tin* ht£he*t de;»rve. Of tbe.*e I rdiall extract the content* m 
onlt*r i 't tune. 

Ami. tin* l. I'V Mattite -1 Hen. VIII. e. 11. perversely and malit-iounly local 
down or destroy the |ioudikc in tin* leu* of N »»rl'«»Ik and Kly in felony u A ad. 
in like inaiiiicr. it i*. by many r»|ieeial *tatute« enacted u|hhi the « a '■-*»•• ma, war 
felony to dc* troy tin* -everal M*adiauk*, river hank«. jHihiie nariratam*. aaa 
•■'44 1 bridge*, ereeted |.y v in in* of tho-r art-* ot 'parliament. By atatata 43 
" * Klir.. f. 1*1, . tor preventing rapine on tin* northern bopler*. ■ to hunt ant 
barn or *ta«k of corn <»r ^rain; *»r ti» impri-on or < arr\ away any »at*j«*-t ia 
onlt-r t<> random liiin. «»r t<» m.ikr pri-y «»r *|n»il nf lii^ |M*r>M»ri or iftM^li a^«a 
deadly fnnl or i»tln*r\« im\ in the lour tiorilirrn nitinlit^ of North unil*rrlaad 
W«-*tiii«irvI:ih«l, ( *ihhImtI:iu«1, anil Ihirhnm. or h«-in^ arii-«*ory bfforv lh«* tact I* 
aut'h carrying away or ifii|iri*"ninrnt ; <»r to ijivr or tnk«* any money or roatrv 
bntion. thi'P- i-allnl /f/fi.7.r/i./f/. to -i-i im- -m-h ir"<"l* Inun r.ij»in*»; ia Irlony mtxk 
out lii-iii'tit of rlrr-ry Hy ••laluli'-- \ 'S.\ Car II <■ 7. nialii'mu^lv. anlaVrfolW 
anil willingly, in tin- ni^lii-tinit- 1«» l-'im.nr t;m-i- tn ln> hunu^l i»r #!«•*! piyt^i ar_\ 
rii'kr* »»r *>tarkn «»t i-orn. hay. <»r ^rain. harn*>. Iinii««-<i a huii<lin^>. i»r kiln*." •* t 
kill any hni-M-s, j%hiTp, or olhrr ratth-. it lrl«»n\ ; hut tin* ollrndrr may tuakr K* 
t Ifciimi to h«' tnui-jM.rl^l t«»r s'\m yi'ar** ; and to maim or hurt Mifk a***** 
alM'i'p. ur ullii-r ratth* it u tii'^|»;iM» ( t-»r whirh in-ldi 1 •iaiua^«. a » i»hall be rvcuTcrvd" 

• i ii.i r «' si. 

wiuk ii- d t-ir ili.it | ur | - --■- . \l \ K i '. <'. \V*. And Hh<rm h>'a\r diamond |hii. ».:h • 
c a iirk»« :• « -talk. Ml.iili n.i* iMi-'.-d al.'l -tr«-ln:I\ ta-t* fi< d in a la>l\'« hair. Vw •!%«!•- K*»l 
mit an I | .ot •<! tin* h.i:r t-in .•».»>. tin- ju«lu"* •■.im» I" a *uitiUr iWimnn. I Ij^arh. Z2* 
Tin- i a-.- •■! thf ni-iit nli>i :••!• .»ii -Mr r:i,; ti>>m il « •■■•r. .iipI in w» doin^r Ucrr»x««J ia* 

(!•— h. - « v- .il»ii t nil! in :1.:« |->-it:-ifi. I !.••.!■ ii. I)." Nor mill It rXruw Uit* %y >«««« 

tliiit it «.»- d"in* uii-l'-r ] « '« i : i.i* . i»T wlit-i.' .t h.i.iitl lMruIi-ulTr«| a |>n««»ii«^ m&i 

u-«*d lit i Mitii ^r«.»t « r.i> ;:■• : r : r*. ■ | ur\ t • \t«<rt;n^ n. ••■■■•% fmni h^r. Iir««* b-^ira 

t«i In- j-i«i i • % . .i- \». !•■ .i.< • .i i. .:«.» • r >•( ii.* ii !• r -• t;.n; ■» «»."i> undi-r juvt^n.-^ thai ia«t« 
w.»» iiit |- unit win-!] n.-rn m^- .it i #*.»!*: > ii.m • --.»i\ . 1 !.• jh Ii. l>o. 1 Laal, P. C T» w / — 
I a ai in . 

"Th.--- -t.itu!.-* an- i«-| • i'.« I. K 7 A *■!.... IV •■ J7. •'iiirrr. 

" !■; I "i • .it. II. i 17. » 1 ..»...: • ■ i-!\ !■» i i: ■!■■« n .«r !•■ ih-Mnw anv Wi^rk* f^Y cea> 
v»-\;rijtii. «% .«r« i - ••! 1 1 . • - *j r « . » : I-«i: \ I i« \> . .- -i.hji'i i tn ih«- «auif |>iiia«iinirat — ^arrtT 

"' \'\ ~:.il 7 A * i m ... IV. ■...'. « 17.?. .'... .-i\ -. :r.ii«: fir-- l«»ali\ »Uok of mrt. ^?a-tL 
jiiii*. -!:.i.* ins. "? »'-»l i- .t • i| .:.•!:• i i.i . .n. I - m.ti.- fir •- tn ^n> rni|* of (X4"n. ^ra»a> 

• •r j-ii !»■ . « ii> :i.« i •' iiid.i..* : .* i ■■: t ■'..!.•. | ■ ot ■ : i w.-n I. «^»|.|»icp. *^r | iaatatjaa 

• •llf..« ■ : •■■ ii". >.• i".:.. » ■■: ■■ '.-.:. : '■ : i.. « l.< :■■.%•: ijr m iri|S. !• a fid-*n« |UD»i 
al ■!■■ w . !i !: ii | « 1 •',■ ii i. ■: • v ■ ■ I l J • . .Ii \« .»: « ■■! :::.|>;.»<lilut-nl In 4 «*lrv««ltfif !•* 

\r.«; ■».::. | i r j .' .. « •■ ; | ■'— ' t ; ni.»I- ■■•*!« :il> r - I in* 4.'. H.i. r. 1 1. 4 ^ aad 

M . . . -J. A • -.ir II . " i •'.■■ I ■ •:. i :-. ■■ I . In. :• (mi. I. c. 2i aad > 

<i. -■ I ! - ; v - . •).• i. ]«. .:. I. I . 7 A * IN • _7 « "ii.tf i. 

* l-i ■!•• 7 a I\ ". • !■■ i:. il « .■■■••;% k .i.n. p . iii uiii;n/E. or w*>undifif aa« 

• a!:i> ' i '■ '.• ».-. ] ii..-i.i l '.. %*.!i, !: iii-{ • r!.il. ii ! i I.:, r t. >(]•«>* than •rvm i#mr«. cr 
liiij i.i :... :.: i. ■ \ ■ . i.ii.- ! -.i \- .r- *» .'!. | :.kV.- . i j . J \. «% lti|-| lli^. Thr «i« 
Ctr II. « 7. llin- II. i. i>. .uid laio.i II • . .t. in tin- loa^arv rv|««kd,a7?AiO«a> 
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Chap. 17] PUBLIC WRONG& 244 

By statute 4 k 5 W. and M. c. 28, to burn on any waste, between Candlemas 
and Midsummer, any grig, ling, heath, furze, goaw, or fern is punishable with 
whipping and confinement in the house of correction. By statute 1 Anno, 8t. 
2, c. \K captains and mariners belonging to ships and destroying the same, to the 
prejudice of the owners, (and, by 4 Geo. I. c. 12, to the prejudice of insurers 
ah>o.) are guilty of felony without benefit of clergy. And by statute 12 Anne, 
st. 2, c. 18, making any hole in a ship in distress, or stealing her pumps, or 
aiding or abetting such offence, or wilfully doing any thing tending to the im- 
mediate loss of such ship, is felony without benefit of clergy." By statute 1 
Geo. 1. c. 48, maliciously to set on fire any underwood, wood, or coppice it 
made single felony. By statute 6 Geo. I. c. 23, the wilful and malicious tearing, 
cutting, spoiling, burning, or defacing of the garments or clothes of any per- 
son passing in the streets or highways, with intent so to do, is fok>ny. This 
was occasioned by the insolence of certain weavers and others, who, upon the 
introduction of some Indian fashions prejudicial to their own manufactures, 
made it their practice to deface them, either by open outrage, or by privily 
cutting, or casting aqua-fortis *in the streets upon such as wore them." r*oi* 
By statute 9 Geo. I. c. 22," commonly called the Waltham black act, L 
occasioned by the devastations committed near Waltham, in Hampshire, by 
persons in disguise or with their faces blacked, (who seem to have resombled 
the lloberdsmen, or followers of Robert Hood, that in the reign of Richard the 
First committed great outrages on the borders of England and Scotland ;)(Q 
by this black act, 1 say, which lias in part been mentioned under tho several 
heads of riots, menaces, mayhem, and larceny,(m) it is further enacted that to 
set tire to any house, barn, or out-house, (which is extended by statute 9 Geo. 
111. c. 29 to the malicious and wilful burning or sotting fire to all kinds of 
mills,) or to any hovel, cock, mow, or stack of corn, straw, hay, or wood ; or 
unlawfully or maliciously to break down the head of any fish-pond, whereby 
the fish shall be lost or destroyed ; or, in like manner, to kill, maim, or wound 
any cattle ; or cut down or destroy any trees planted in an avenue, or growing 
in a garden, orchard, or plantation, for ornament, shelter, or profit; all those 
malicious acts, or procuring by gift or promise of reward any person to join 
them therein, are felonies without benefit of clergy ; and the hundred shall be 
chnrgeable for the damages unless tho offender be convicted* In like manner, 

(«) 3 Inst. 197. (•) Siw ptfr* 144, 206, SSI, MO. 



IV . c. 27. By s. 25, it is provided that malice against the owner of the projwrty destroyed 
shall not be essential to any offence under the act. — Ohittt. 

87 By 7 k 8 Geo. IV. c 30, 8. 9. maliciously setting fire to, or m any wine destroying, any 
ship or vessel, whether in a finished or unfinished state, is a capital felony. And, by m. 
10, maliciously damaging any ship otherwise than by fire is a felony, punishable with 
transportation for seven years or imprisonment not exceeding two years, with private or 
public whipping. And, by s. 11, exhibiting false lights or signals to bring any ship or 
vessel into danger, or tending to its immediate destruction, or destroying the same in 
distress or when cast on shore, or any of its contents, or preventing any assistance to 
those on board, is made a capital felony. And, by 1 A 2 Geo. IV. c. 75, s. 11, injuring or 
concealing any buoys, ropes, or marks belonging to any anchor or cable attached to any 
ship or vessel whatever, whether in distress or otherwise, is punishable with transporta- 
tion for any term not exceeding seven years, or imprisonment for any number of yean 
at the discretion of the court. — Chitty. 

w This statute was repealed, by 7 Geo. IV. c. 04, and no subsequent enactment on the 
subject ha* been made. — Cfiittt. 

» Repealed, by 7 fc * Geo. IV. e. 27.— CniTTY. 

*° By 7 A X Geo. IV. c. .'iO, s. 15, maliciously breaking down or destroying the dam of 
anv fishpond, or of any water Wing private property, or in which there is any private 
ri^ht of fishery, with intent to destroy the n«<h therein, or putting any lime or other 
noxious ingredient therein with intent to destroy the fish, or breaking down the dam 
of anv mili-]>ond, is declared to be a misdemeanour, punishable at the di*cr«»tion of the 
court "with transudation for seven years or imprisonment not exceeding two years, 
with private or public whipping for male offenders. 5 Elii. c. 21 and 4 Geo. IV. c. 54 are 
repealed as they relate to this subject, by 7 k 8 Geo. IV. c. 27, as also the 9 Geo. I1L 
c. 29. 
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by tin* Unman law, to rut down tree*, and cajiccially vine*, wa* putti*hcd in the 
aamc decree at robbery « • liv Matutea li tieo. II r .'*7. ami l«» tieo II * 3- 
il if* al*o made felony without tin- benefit ••!" clergy maliciously to cut »|oit 
any river <t m*ii bunk, whereby land* may Ih* overflowed or damaged. *>r u 
cut any hop bind* growing in a plantation of* hop*." nr wilfully and mat" • •u*4y 
to *t-t mi tire, nr rautc to be wl mi tin 1 , any mini*, pit. or depth of mil M By 
alatiitc II <ivn. II r ^J, to um* any violence in order to «l«*t«-r any jK-n-r. fn-ct, 
buying corn nr grain ; to wixr any carriage or linn** carrying grain i»r in rat u> 
jr In »in any market or »ca|rort ; or to u**e any outrage with t»u- b intriit . «^r u* 
••'ii'l watlrr. take away. »| toil, or damage audi cram or meal, i* |>ariif»K«^i ■lor 
** J tin* lirht offence "with imprisonment and public whipping; and th* 
accond offence, or destroying any granary when* corn is kept for cx|-»rtate»fe 
or taking away or spoiling any grain or meal in audi granary, or in any ahip. 
boat, or v.-hucI intended tor cx|»orlatinn, in felony, puhjet- 1 to transportation f<* 
•even yean*. - By ntatute *J>* Ijuo. II. v. IV, to act Are to any go**, lursr. «»r fcra 

<•) #•/ «T. 7. 1 

By af^itiilt" 7*1* •■•■■». 1 V. i\ .11. k. "2. it i« enact**! "that if iny church or «ha|— 1. ne am 
eha|M*l fnr the religinu* worship of |ier*mi* diaaentiug from theunitc«| church «•! Kn*La*vi 
and Ireland, duly rcgi*»tcri*d <»r recorded, nr any hnu«e. *taMe. nwh-luiUM'. nut (.•<«** 
warehouse, office, »hnp. mill, nialt-hnu-e, hn|»-oa»t. I»arn. or granary, fir any l-u..lr t • + 
•feci ii»ii ii»ed in earning mi any trade nr manufacture or hrum h thereof, nr am tu» 
chinery. whether fixi-d or turn-able, prewired f«»r or employed in any manufacture .* % 
any brunch thereof, nr anv •tc.im-eiitfiucnr other engine for linking • I nun in*. «-r ■ ■•ra ex 
any mine, nr any Maith. building, or erevtion u»cd in conducting the hi mm— • ■•! art 
mine, «<r any hrnige, wagmi-way. nr trunk fnr couveving mineral* from any in ne. •*>*£. 
bo fe|niimu«lv d<-ii,n|i«ht*d. pulliNl ilnwn, nr f|e«trny«*«|. wholly or in part. •■%■ ant i-tw*j» 
riotously itnd tuinullimu-ly awiiiMi-d t^cthcr. in every t»uch i-wae the inhabitant ■ •»' it* 
huntlr«-«l. wu|M-ui a iki'. wanl. or other ili^trict in the natun* of a liun«lrt-<l. hi ««a:>^i.? 
Dame it »h.dl U* dt'imliiimitt'd. in which any nf the »vai«l ntf»-nn«* nhall U* <<>ci.:i».f :««L 
■hall U* li.di|e to yi«-ld full emu |N>ii«.itinn t-i the |M*r*on «»r |mt»«i|i« •Umrnn«-1 l« it»» 
offence, imt only fm the <iuma^e tnii|«itn* tn any nf the «tiiij«-ct»> hereiid»»f«»r^ eriii"ii»>rai«»s 
but oImi lor any damn^e which may at the «anie tune l»e i|i«ue I*) any •u<-h *>r?--ri-1«^» ■- 
any tixture. furniture, nr ^mmU whatever in any Mich church, chaj-l. hnu««-. *>r "ti»er *1 
the huilil)ii>;« nr erection* atnr**KAi«l." 

By M*ct. /.. jierimii* «laininHeil 1»\ tin* ntlene«>. or the «wr%*ant iii whit** chary the :n ; jf^»i 

Cr»|n a rty hh* iiitru-l'-«l. inu«t within m*vcii ilay* aft«*r the ntreiict* hu* l«-en i<>niiu.:t«-i f 
fnre a jii»tice of t li«* |H*at*e rt a **i«liiig within the hun*lre«l. an«l *t^te #m «>«th ti.r t^rz^ 
of the nlli-nnVr. it kti^wn. and -iihmit tn an exaiiiiiiar:«>u tiiiichin*£ the of9**n *• mtf-t 

boi>»liie ImhhhI tn pr cull- tiie n|t'i-||<|iT* wht'll taken. The action niU»t hm 0*IUflieft<^i«A 

within three cih'iid.ir uii>nlh* alter the nnVnce. 

By •»••• t. 4. all pr«»- e^« in the iictinii uiii«t h«* mtv«««1 nti the hijjh c«in*talile. who «::k.a 
arVen da\» tnti-t ^*i\e iint:«*- ther>-m to two tuafri-trattii of the <livi»mn. aa«i who aaat 
defend nr let jicU'iiieiit *:•• l.y i|e!ault. a* a<lvi*w*l. 

By ms t. .'». an> inhahit^ut of the huii«lre«l may l*»* a mm|*etent witneaa. By M*rt K J 
the plaint iff recnVfr*. th** writ nf «Xi-» uti<<n i* n<»t tn U» etifnrenl. IhiI the •h*nff ow 
receipt nf it m ti> iu.tki* hi- warruiit !«■ the r*mntv treamim'r, who i« «lirrrtr«| tn |.ai ta« 
amount. Sect. 7 direct* th.it the lu^h coii*t.iMe'a ex|rt>n*ea are to lie ailowrvl l^r twe 
ju*tic«- an«l | -a i«i l>> the cunt) tre.i*urer. The whnle of uuch moneyt are to te *rrw*4 
on the hundn*«l over .del al-ne their *)i.ire «»f the county rate. 

By MH-t. \ where the injury d«»e* imt e\c«*«-<l ..'»/.. the |»artie* are tn give notnv in ta« 
high i^ifi«lal>le nf their 1'l.tim f<*r •'•■iiij-'n-nti-ni. whn i* to exhibit the aame tn |W'« magu 
tratefi in the ilivfimi. and they are |.» .i|.|iniii a *|>e«<ial fietty aeaaion between twenty aa4 
thirty day* aiti-rwnr«l- t.i «ht«i imii- tl Linn. 

By «t.ii. 7 A *» « n-n IV I-. I'T. all )-r-...r .i. t» relating tn action* again«t the handred ore 
re|*ciili"l . .ni-1 the hun-lr.-l i*» n- w n«i i.iic**r li.ille tn cjw* of n>ht«ry. but only in im * 
Where the lUlimtfe i*» i|o|ie h\ a n..|.»u«. a»«t-mhl\ . — * HITTT. 

" |l*-n«-fit nf clert*\ w.i- re-i.<r«-.|. hv *»t.it 4 <!•■•• IV. c 4o. and tran«portatinti atnl ua> 
pri-Mintii* nt »iih«t:tiite«l li»i- .ict i- imw r*'|«eal.t|. by 7 A > tteo. IV. c. ST. aa al«o ta 
act* ineiifimied in the t.'\t. ('iiitti 

11 By -t.ii 7 A *• *ie. i |V. r, .>•>. « 1«. m.il:i i«*u*lv ilf-«tmving any h««p-bind* gnw.ng -w 
uole« in |'i.iiit.itii>ii- i'f Ip»|- i« a fi'l-inv. liibh* t. • lr.ui-|*i*rlatinn for life tar n*H !«>«■ ih*a 
■even \c.o-. <>r ;tii|i ;•• -iniM-nt n«»l i*\. • ■•-ifin; f>>ur tt-.ir*. with private €*r public wbif-fnac 
An«l. 1 v •••• t V pf-ffui£ tire t.i an\ •-i*ai-mni*> i« a capital felony — * ■irrr. 

m The Utter part ul th;» a*t. relating to the dauuujca to which the huadrwd &i ba«w*\ fei 
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growing in any forest or chase is subject to a fine of five pounds. 4 * Ay statutes 
6 Geo. III. c. 30 & 48, and 13 Geo. III. c. 33, wilfully to spoil or destroy any timber 
or other trees, roots, shrubs, or plants is for the two first offences liable to pecu- 
niar}' penalties; and for the third, if in* the daytime, and even for the fi ret, if at 
night, the offender shall be guilty of felony and liable to transportation for 
seven years. 45 By statute 9 Geo. III. c. 29, wilfully and maliciously to burn or 
destroy any engine, or other machines therein specified, belonging to any mine, 4 * 
or any fences for enclosures pursuant to any act of parliament, is made single 
felony, and punishable with transportation for seven years, in the offender, his 
advisers and procurers. 47 And, by statute 13 Geo. III. c. 38, the liko punish- 
ment is inflicted on such as break into any house, &c. belonging to the plate- 
glass company, with intent to steal, cut, or destroy any of their stock or 
utensils, or shall wilfully and maliciously cut or destroy the same. And these 
are the principal punishments of malicious mischief. 

III. ♦Forgery, 48 or the crimen falsi is an offence which was punished r*oA7 
by the civil law with deportation or banishment, and sometimes with L 

repealed, bv 7 Jb 8 Geo. IV. c. 27 ; and see, as to the offences mentioned in the text, 9 
Geo. IV. c. 31, s. 26.— Ohitty. 

44 Repealed. — Chittv. • 

45 The Htatutes mentioned in the text are repealed. — Chittt. 

a By stat. 7 4 8 Geo. IV. c. 27, the above is repealed. And, by 7 A 8 Geo. IV. c. 30, 
s. 6, maliciously causing any water to be conveyed into any mine with intent to damage 
it, or obstructing any air-way, water-way, drain, pit, level, or shaft belonging thereto, is 
punishable as a felony, with transportation for seven years or imprisonment not exceed- 
ing two years, with private or public whipping. By sect. 7, maliciously destroying or 
damaging with such intent any engine or other machines belonging to any mine, or any 
erections attached thereto, or any bridge, wagon-way, or trunk connected with the same, 
is a felony, liable to the same punishment as in the last-recited clause. — Cdittv. 

47 By statute 7 & 8 Geo. IV. c. 30, s. 23, maliciously destroying any description offence 
whatsoever, or any wall, stile, or gate, is punishable, for the first offence, with fine not 
exceeding 5/. above the value of the injury done,«nd with imprisonment not exceeding 
twelve months, with hard labour and private or public whipping for any subsequent 
offence. 

By 7 & 8 Geo. IV. c. 29, s. 40, stealing, or destroying with intent to steal, any live or 
dead fence, wooden fence, stile, or gate, is subject to a penalty not exceeding 5/. above 
the value of the loss or injury sustained for the first offence, and to hard labour and im- 
prisonment not exceeding twelve months, with whipping, for subsequent offences. 

And by the same statute, s. 41, suspected persons found with any tree or shrub, un- 
derwood, live or dead fence, post, pale, rail, stile, or gate, of the value of two shillings, 
and not satisfactorily accounting for it, are liable to a penalty of 2/. above the value of 
the article found. 

The following statutes on this head are repealed, by 7 A 8 Geo. IV. c. 27, vix.: 13 Edw. 
I. s. l v c. 46; 6 Geo. 1. c. 16; 9 Geo. III. c. 29; 16 Geo. III. c. 30.— Chittt. 

a Forgery. — We will endeavour to elucidate the nature of, and what constitutes, this 
offence, by considering — 1st, What false making is sufficient; 2d, With what intent the 
forgery must be committed ; and 3d, How far the instrument forged must appear to be 
genuine. The consideration of what instruments may be the subjects of forgery will 
follow. See, in general, 3 Chit. C. L. 2d ed. 1022 to 1044, a. 

1. What false making is sufficient. — It is not necessary that the whole instrument 
should be fictitious. Making a fraudulent insertion, alteration, or erasure in any mate- 
rial part of a true document by which another may be defrauded; the fraudulent appli- 
cation of a false signature to a true instrument, or a real signature to a false one; and the 
alteration of a date of a bill of exchange after acceptance, by which its payment may be 
accelerated, are forgeries. 1 Hale, 683,684, 685. 4 T. R. 320. Altering a bill from a 
lower to a higher sum is forging it; and a person may be indicted, on the 7 Geo. II. c. 22, 
for forging such an instrument, though the statute has the word altar as well as forge ; and 
in the same case it was held no ground of defence that before the alteration it had been 
paid by the drawer and re-issued. R. k R. C. C. 33. 2 East, P. C. 979, 8. C. So altering 
a banker's one-pound note by substituting the word ten for the word one is a forgery. Russ. 
k Ry. C. 0. 101. See 2 Burn," J., 24th ed. 491, and 2 East, P. C. 986. If a note be made 
payable at a country banker's, or at their banker's in London, who fails, it is forgery to 
introduce a piece of paper over the names of the London bankers who have so failed, 
containing the names of another banking-house in London. Rom. & Ry. C. C. 164. 2 
Taunt. 328. 2 Leach, 1040, 8. C. ; and see 2 East, P. C. 856. 2 Bm, J. t 24th ed. 492, a 
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<!i'Ath..'<0 It tuny ^ith u*« )•«' «!•■ tin i'il ut common law to 1m* M (hi* lnm«lu>»l 
making ur .ilu-rulum of a writing in tin* j»r«ju«ii« r of ati*-tlor man * n^hi. V*r 

* it. i 4. i». : 

< '. Kx|iiin^iii|e mi ••inliip" -iiii'in "ii i\ Unik ni»ti* with * ln-nor unknown ha* l-^-n h. -iftrta 
!•• |m* uii fiMfiin* with. 11 •» A '.' \\ . 111. 1-. Ii*. .'• I* Win*. 4|'.i lhi* iiivtruiiirrit n.i-»i :* 
iUrll U> luUf. lor il a in. hi iii*-n*l> |-u*» fur another, who 1- the tuakiT or •tnl- »«•**• r *4 a 
tun* m-ti 1111. i'lii. :t ;- tin f"r^»i>. th>.u-h 1! mm l»- with. n (In* • tatnti- •-( faiiw | r* t« ffi«-*a 
1 L«m» Ii. 'J.'. 1 'I In- i!»-:ruiu< nt 1 iiiiiKtrffiitil inu»! .»l-o U-.»r a m-**!iiI-Uii«-*> !•• th-t f* 
whirh if i« y\i\ fit: tli. hut H..-I ii.it !■•■ |— rt'ti I «>r • ••lfi|-!*-l*- it i- *nfftiir|it if :t :• •-.■" w- 
1 »f«-«I tt» iiti[.«M in iii.nik:ii<l 111 ^•■iM'i'.il. th-nj^h .hi iii.|;\ pIiiiI «kitl«-«l in fh«l kirvl • ■# wry 
lilipt Mi.iilil ilitff ( it- l. ill. 1- \ 1 1. 11- it it j»| i-'itr* tli.it «-\fr.»i |«>r->ri« h«Tf tak* n r f fH 
l-atik-ii<>i**» ;n» k'f-l mil*, tiif «>f !•-■■•!• r Mill !••■ ilt-im^l t »u.lt \ •■! o>tini»-rf»-ilin£ tii'H 
though u |.t r-4.ii If .111 tli.- I'.ii.k -lit mill -w«-.ir that tin V vnnil>l m **■ T im [.-■••• oft him tvitaf 
iu miit.ii n -j 1 1 t- il. 1. 1 ii\... 'J I.*-! 1". 1 '. ■•.'■••. Ami it li.i- I •■•■11 ImMt-n that a t«*nk- 
iintf in i\ lit- 1 niiiiii it. 1!. il ilmu^li tin- |-.i|rt*r omt.un- n*« «at«*r-iii.trk. ami th" a i£h \bm 
wonl /■■■■/• 1- • iiiiat !•■• I . tli.it v% -t>l U'luit »ii|>|>ht-l L\ tin- ti^ur*-* 111 tin- iiiarjiii. I I.»-*arh. 

174. Kit it Hit- ■».!.• I tli.it in t<<r.'*r\ tlnr* 1 *l i»«t U< an »'\.i« t r*-*M-tnt.Ln'-«-. l-ul it a 

Ml thru lit it tin' in-trnii.t'iit i-.iiiiit.-rl« it«-«l U» / riw,i rr-« fifti-l t«> 1 ;*-• f«»r rltrunt ;• «• <ah.>-tk 
il r«'|ii«-M'Ht-. 1 l.fiii Ii. IT 1 ' \» in h- « i.ir fin- iti«trtinnnf »hiiiL«l a|'>***r ^•iiu.n*' an*J 
tin* l«*r*.Mi£ "I Ii* tiii"W" mum--*. «•-<> i< ' i. liiv. 111. 

II. Willi ttlltT INflM Till. Ki'Ki.lKI Ml »T HE 1-iiMMITTI.ti Tlf TffT>* •■*»•• 1 1 r* <4 l ^t f W^J 

in ug ihifiit fii «li-ti .iu*l : aii'i il..i»!<>r»- tin' mrrv inut.iti-.ii ..f aiintlif-r • «r.t.u«. tlM 
jumiuim) tnni nt';i ii.nif . --r till- .tlt'-rat;>ui **i a writtt-ii in-tnnm-nl. »ln-n' n<» f-*r*on ««n b« 
iryun^l. iliH-n nut n.nn- u:tl.:n tin- •i«-tiiiitii»n tit' tli^ •itti-iii •• M-»«t of xhv *t«iuiM *»a- 

prr»nly timkf an mti'iit t<> «i.tr.»u«i 4 1 •-« «.ir\ in^r rt<«h«'iit 111 i1m« i-rinif • wIii-iIkt il pSi*t«4 

or n«»t i«» 1% i|iif«tii>n J'»r tin* pir\ !•» il-t«Tiiiiiii*. lint it i« 111 n«» •-.!••» ur* m **+»ry |I»aI aef 
artuui 1 1 ij u 1 > flimiM rt-uli li<>iu tin' nrti-iii-t*. 'J Mr*. 747. - l/>i«l lUwii. I4*i|. 1U» 
(iut'n(i«<n .ui |n tin- |>.ut> .- tii!> nt .<• l>>r .1 jiir> ; ami •iii'h jii:> «»u k *lil t» ml. r an inlr>til t* 
dffruu'l tin* I'-r-iii mIio wmiM l*a\«- t>> j..i\ tin* iiif*iriiiiHiit it 11 hit*- ^i-umtif. Alii«ifU||kw 
fniin tin- iii.tini'T of *\» - ii(iii»r tin* t"i>:»i\. i»r tmru tli.it |-t-«ii • nnliiiar% r«ui«i*tA. *4 
wrnulil ii«»t lw liki-ii ft* iiii|*>-f <<ii lulu. iiikI itltlmui:h tin* nl.|t-«-i **a* ^*rii*ral. !•• «iWrm»i 
mlim-viT 1 1 1 1 ^ 1 1 1 t.tk*- tin- m-lr iiffi»*>-iii. un-i tin* mti'iit.nii ••! <l<-!r.in«iiiift 111 |«rtirui«r i^« 

|M'P*n|l Wlm UiMiM h.iV.- In |'.iV tin* lli-tlllllii'tit. it ^I'lHIilH-. ilnl Hot itlU-f into LlW |*V 

iHjin*r'M-i'iifi-iii|>l.«tit'ii. K. t\ U>. •'.('. i'.M ■ aii'i •« •• ni. 7»«'.«. 

III. Him »»it mi. Is*thi m.\r mm. •!• mi«t jkiiir i.i.m isr -It in of n» run***)v*em 

w|ii>tli* 1 tli Hid M« if* 1 :n-t iuiiji lit !••• -Hi h .1- 1; r< .•! M-uli U- «-tt«<-fiial t«> th«> \<ur\mmm 

it ltitt'ii«l«. «•• I<tij .1- flnif 1- a * _'. i. •..' ».!• ■»** .!/.-• t » iiii|--«* mi tli<»M' to whi'fn it f fjt- 
t«'r*-<l. Win tlnr tin- Ir.tii'l !-• «•!!••• t*tl i.n tin* \*+rt\ !■• v»h..m in iii*triitiiftit i» »kli>-««4 
or wIiom* Mritiiii* j- i-"Uni« -Mi it-«l. or »«n m tluni |mtm>ii mIhi uk^ it u|w»n th** cr««iii r4 
ti--iitiii>. i« miM1ui.11.il. i iiii». t«i I'liiiiitt-rlfit 11 «'• •!!%••> am** Willi m »r"n£ nanir ham (•«« 
ilifimil Mifliin ■"» Kli/. 1*. 14. UmUtsli it wiMilil ImVi* U*f|i im-tlVi til«l if nvnuilir. 1 Keh. Nil 
.{ Krl>. •*' I lli" J.il -runt phi nt .m npU-r lor |-i> nu'lil ••! * -ailum |*riif~tuoiM-T tm U+fvwy. 
«m w«* ha\« iilri'A*l> -•••■ii. tliMiik!ti it I**' invtilnl ttA w.iiitiii^ tin* rf'iiiMtf* rv«|uir««l i*% h»> 
tut*'. 'J I • .i< Ii. *" ; 1 In- ntli'iii ■■ "I iifti'iiiit! h Inr^xl •t.niip will U* i^iin|tU-lv Ibouicb, ^ 
tin* tuiit* i't utti-nii^' tli.il p.irt \*lii- h in a kt»'iiiiiiif -|j»ii|. »-»ul»l in t«*rm« tiprMif** \hm 
•inoiitit i»t ilu(\ 1- 1 ••in -••.•lit|. .mil in t»i t rut out. timl tlnm^li th.tt \—rl wht^rt* tJh** f**f*n 
w«»n« iiiiin- tint ip<( 1 oiil.uii 4ii\ tlnii*; -j— « it> :ii&; tin* uiii>>init of ilut%. i»roTii:lr4 Um fr«f*l» 
lrfl vikiIjIi* nr«' lik«- .1 /•'iiiiim* -t.iin|». Uu*«. A Ky. • '. • '. IT-'*. JI'J Wf |ia«« «|k> *««A 
ih*t tin* litrj»*r\ "I .hi .li-li nun nt. **- a l.i«t will. roiin-» wit lnu tlir utAlutm nlllnniftk Um 
•ujit/i*. «l ii«*t ai. 1 i« 1 «\ «iip*. 1 I.«^il>. H.» Ami it mat U- n.llf** tc»l frucn a nuraiWc ml 

.■«••••* th.it 1 rj. i\ in tin- nil 1 .• •-■.•-■•ii Mini Iiav n-» niil •*xi*ta a in*« maw tuuck cr.tmftBal 

"lull tin n- u.i*> .111 mum {•• iii ti iii>l .in m«i:% pinal «!»«-«• writuikt l* rounlrKv U«i 1 
1^-im'Ii, >.•. l'liii*. ti.*- in.iKiin: i>! a 1.11 .it ••-41 liaiijjt* i« wifiiin tkn ktU Urrou* ft* mU lb* 
iialin- to it arv tii Mtn-ii*. • I lor* I. I'. « . J '7. !•• • i*uiit« rS it a |*»-*«-r of mMormry. m* I 
(lit* M4iimi..-!i uii\ .uni •1.4>j fc *l»:. r nt .1 -•am. hi -aim «i.i*«i t h.MifM. i» ca|4t4U. Fo»i. 
Nur if it in ••-—.ii) t i-.it .in* .i'i-iii;..i..il ii..iii •>ii.iii.<i U- i^in<iif«l ity u*in^ tfc# 6- iiv 
lmllii>. 1 i.« .uii. 17- . .ui-i -•■•■ K A \i\ « « 7 ». >'. 1' *.' >7» .Si to |^it • firtititaja 1 
tin a t-ill rinlffi -l :i» 1 Link. .11 i'i«l*i ti- 1 ;n ulutt- it m.fh •• 1 r*«%. i«* a MiniUr ollrncm. I 

Lt'«< li. 'Jl >. Ami iii-n<<i .t -•■•■11. • ti..ii if i- in.T 1 «-.4i\ t'<n>ii«tituir iot£*iy ihmk titrwm 

«li«iulil li* an ml* 1. 1 !•• '•• :i.nni .ui> |>.irti* ui.ir |-*r-M.n ^ml .1 jt* in*ral mirttt to <Uirwmm 
will Miriii ••. •• 1- K. I7'> 1 I.. .1. ii. Jl*.. 'J 17. 11 •» '.1 Mut. to Mi|*|tort ft rbar|t>» ol fur«at« 
by »ul">« ril'in^ a ti- lil.-a- n .in*-, lin-r- n*n-l U* -al.-fu* tun 1 •*•;•!•• 11 •*«• 00 thr tATt of tk* 
|>rtHM*<-ii tor th.it 1' j- lot ihi* |.iil> • ri.ii ii.uim- .iri-l thul it na* a«*unir«i fnr tne |~«rp*«« 
of frauil tli th.it .n-!.ni« • . K.-- A liv •' < -•*» A-'um.in* ami u*.u*| a fi«'til4« > 4*» raai»a. 

though lor |i.!| • on- • .i.ini'M .in I ir.iu-l. *:il in«t .iiii<niiit t*> l*T*j«-n if U wag* Mt 

for that %••• ■ ti.tii-i. ■ r -\«it in ■: li.u.1. ••! mI.i.Ji *h«- li-f^i-r\ t>-rtn*> a |«art. Ha^aa. 4 Ha. 
<-. C. HiVti. If th* r.- n* 1 root »■: ahai i» tin- jim-n. r n rr«*i uaioo, it is for him ' 
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which the offender may suffer fine, imprisonment, and pillory.* And also, by 
a variety of statutes, a more severe punishment is inflicted on the offender in 
many particular cases, which are so multiplied of late as almost to become 
general. I shall mention the principal instances. 

By Htatute 5 Eliz. c. 14, to forge or make, or knowingly to publish or give in 
evidence, any forged deed, court-roll, or will, with intent to affect the right of 
real property, either freehold or copyhold, is punished by a forfeiture to the 

arty grieved of double costs and damages ; by standing in the pillory and 

laving both his cars cut off and his nostrils slit and seared, by forfeiture to the 
crown of the profits of his lands, and by perpetual imprisonment. For any 
forgery relating to a term of years, or annuity, bond, obligation, acquittance, 
release, or discharge of any debt or demand of any personal chattels, the same 
forfeiture is given to the party grieved ; and on the offender is inflicted the 

illory, loss of one of his ears, and a year's imprisonment: the second offence in 

oth cases being felony without benefit of clergy. 
Besides this general act, a multitude of others, since the revolution, (when 
paper-credit was first established,) have inflicted capital punishment on the 
forging, altering, or uttering as true when forged, of any bank bills or r*248 
notes, or *other securities^/?)* of bills of credit issued from the exche- *• 

(?) Stat 8 * 9 W. III. c. 20, J 36. 11 Geo. I. c. 9. 12 Goo. I. c. 82. 16 Geo. II. c 18. IB Geo. HI. c. 79. 

he used the assumed name before the time he had the fraud in view, even in the absenoe 
of all proof as to what name he had used for several years before the fraud in question* 
Rush. A Rv. C. C. 278. And see Russ. A Ry. C. C. 405. 3 Brod. A Bing. 228, S. C. 2 Bum, 
J., 24th ed. 510. Russ. A Ry. C. C. 463, 8. C. 

A defect in the stamp will not avail the prisoner, (1 Leach, 257, 258, in notis. 2 East, P. 
C. W55 ; ) and it has even been decided that, if there be no stamp at all on a counterfeit pro- 
missory note, it may still be forgery, (2 Leach, 703,) — though this case seems to go too 
far: for how can a promissory note without the appearance of a stamp have such a simili- 
tude to a genuine instrument as is requisite to constitute forgery? But, though the 
validity of the instrument if real is thus immaterial, it must not appear on its face, to 
that no one of common understanding would give it credit. Thus, it will not be forgery 
to fabricate a will for land as attested by only two witnesses. 2 East, P. C. 953. Nor is 
it felony to counterfeit a bill of exchange for a sum more than twenty shillings and lest 
than five pounds, without mentioning the abode of the pavee and being attested by e 
subscribing witness; as such an instrument is, by 17 Geo. III. c. 30, absolutely void, 1 
Leach, 431. These cases will sufficiently explain the law on this subject. — Chitty. 

49 The punishment of pillory is now taken away, by 56 Geo. III. c. 138. 

Besides this punishment, the defendant is holden incapable of being examined as. a 
witness till restored to competence by the king's pardon. Com. Dig. Testmoigne A. 3, 
4. And, by 12 Geo. I. c. 29, in case persons convicted of forgery shall afterwards practise 
as attorneys, solicitors, or law-agents, the court where they practise shall examine the 
matter in a summary way and order the offender to be transported for seven years. — 

CUITTY. 

60 As to the further provisions relative to this description of forgery, vide 41 Geo. III. 
c. 39; 46 Geo. 111. c. 89; 52 Geo. 111. c. 138, and 1 Geo. IV. c. 92, under which last act, 
relating to bank-notes, by s. 11, persons engraving, cutting, etching, scraping, or by other 
means marking upon any plate of copper, brass, steel, Ac. any engraving, Ac. for the pur* 
pose of producing a print or impression of all or any part of a bank-note, or a blank bank* 
note of the said governor and company, without their authority, or having unlawfully in 
their possession any such plate, Ac, or wilfully disposing of any such blank bank-note 
or part of such bank-note as aforesaid, are liable to transportation for fourteen years. 

By s. 2, persons unlawfully cutting, etching, Ac. or procuring, Ac, or assisting in making 
upon any plate of copper, brass, steel, Ac., any line-work, as or for the groundwork of a 
promissory note or bill of exchange, which shall be intended to resemble the groundwork 
of a bank-note of the governor and company, or any device, the impression from which 
shall contain the words " Bank of England" in white letters upon a black or dark ground, 
with or without white lines therein, or shall contain in any part thereof the numerical 
sum or amount of such note or bill in black and red register-work, or shall show the re- 
versed contents thereof, or shall contain any words, figures, characters, or patterna 
intended to resemble the ornaments on such note, or any word, figure, Ac. in white one 
black ground, intended to resemble the amount in the margin of such note, or using 
such plate or other instrument intended to represent the whole or part of any such note, 
or knowingly having in their possession any such plate, Ac, or disposing of any tvch 

all 
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ijiht: «/ M <»f Smith Si-:i l»»ml-». A«- . r nfluttrry lii-lid* or unlor*;' ■ ." «»f irmv of 
nav\ ih l» niiii-i-- . t <>f' Kail I ii<l i.i |i.i|].l-. u «if writing* uinlt-r tin- *«-ul ■•! tt*# 
I<«>inlmi m- i'"\.ii r\< li.in^f a— "iiraiH i ; 1/ ■ «i| tht- hami ••( ihr rv« rii- r ••! th«- |*T* 
Inn— i «-r «-i (if at « militant p-h-Tiil. ainl nrlaiii ntln-r ■ilhVi-r* uf" th« • ■•urt \A 

« -..u. . » ;....i ...11 t ill m « »'*■ ■..,«. I , u #tMi I t * 

•iM.I 1 in..-. .1 • 1 . 4 «■*.! 1 1 . 11 <h— I e •> m-- 1. •■»> I - - 

XL ' ■>:* - I ■ 1- 

,*. ■%» 1:.. «i • :■■■.;. ii, I •.:. t ■• • »i4i .. •#«. II . 14 

|m|N r itn; :■ ■:>>•.. • r kh •■> .ii^'li hum.: »ii< h m tin .r • ti«:«H|y. an- plot) uf f«I- t.« and 
imhh '-■ i:.m-| ••i!.ita>n i"i f - -ij 1 r < «-n \« ir- 

Tli*- I .iiii. li ii iiu J r« !"i 1- >l •■!!« iimIii innnt t'-r u(t>r.ru* 11 f'-rj.-l n-»m. .nif| an>*th-r f'jr 

having (li> -.iiiii' in |>- !• >ii . .ni«l li.iijiifcT ••!»•! !••! !•• |.r.« •■•■•! mi tin* latter rl.ar„«-. it waa 

ht-1'1 Hi. if. ;i.'li>»Mjh !.* t» "iilli- a-nt to -ii|>[«irt tin* • a|ii*t*l • Inr^f Mi rt< rii.nh- • ■tit .n | ■*••■/. 
mi m-i|ii.ti.il tm (!!•• minor ■>tl« ■•• •■ imirlii not u* )»• «i 1 r •-• it-«l. Lr.m.i' thn • )*■».«■ - t ito* 
tiiiii«ir • li.n.'t* vi.i- j.r.ni-l uimI "ii«l n>>( iinT«p a in liit- Lir^t-r. It. A H C *'. -~ m * *n aa 
iii«Ii« inn nt t'-r t<n triii*: u I iiik-h<'tf, the r.t«hi«'r who •>ii a ii--*l "f«-r the fpii-Tfior ami r«or 

I mil) nl iiu- Link "I lin^i.iii I" 1* .1 .-- »i;- •» «i/ witim»-> in j.fuvf !)••• tm»*«T> : l«»r h«- .• ta-w 
»T mh-Ii .1 m .rii.it im* J- r-.'ti.illi n -|« »n-ill»* f.ir tin* |-a>im fit nf tin* imt«\ 1 I^**rh. ■" *' 
311. U. \ l( <'.«'. .'..-; hill In* 1- tn*t all fJt.nh.if Wilier, a* hi* Ii.ill«l»ri1llltf tnJk} l-# ti»> 

imivf«l l-v «-:Iht mtiM-Mi—. U*-\ n. llu^h*-**. *n«I K«-\ > 1. M •Juiri , 1 l! K««il. 1*. ■". lt»4. 
1 Ua«-Ii. «'. 1- .,11. 

What 1 in iiiii«t.iiii'f'« art* -ufT»"i«iit to f-oii-ti(iit«* tl»«- <-fT»-n«t» of utt«* rin«. whirh muvt br> 
allfn«lfi| witli a puliv kii"wl»-l^»-. iiihI uliai |.r*»- »t- r»-jn;r»«l to •uiwt.iiitul*- it. tiuy hm 
flmlm-t"! !r«»ni tin- l"ll<»twh^ »l»-tr.nt of ili'i-ultnl i-u<m'« mhiili h»v«- l>nt*n *te*lr>r|f*| f t ■ 
atnotij! tu.uiv ».tliiT». WIhti' 4 |.ri-<ni«T. rhur^t*«l »ifl» nt t«-riri|r a f«»r»»f«l not*- to \ H. 
k Doming it t'i l-i- t.'f-j.-l. tra\i« furi;*' 1 ! ti**t«*<* !«• u !•••> wli-« ».»* r*<»t aw«r- **f tln-ir U«in^ far- 
fT^ri*-«. .*ri*l tl:ni ■•■■■I the i--> t«> t«.i\ :im:i\ tht* fioit* ilf-i r.Unl m tli*» ni«li>tni«-iit at A. K t 
lor th»" |.iiri-h.i-i"«!' ir-M».| v ,iipI tii.- Im.\ •! i«| «n uti<l l-r* >«■ ^liC l».i-k t !■»■ |p»^Uaii«l fh<*<haM» 
to tin* j*it-<-n- r. it wi- lii-M hy tin- fWi-lvi- juiltfi-« .111 titr.rinj: Ky f !••• pn«*ii^r U> A. R 
Ki*x r». 1 •]!<"*. i'iir «' I.. I'M. Si tin* tlt'livi-ntii* n !-■» •m»i. limner, amonf f>th**r thmam. 
for?" I *tain|i» in tiit- |.jirt>'» own mtyjihi. th.it In* ruiirht «.irr\ tln-m loan inn in l«* fnr> 
wartlfl !■> .1 i-.irrii-r !•• 11 • u«t<irn>-r in tin- <«Mir»try. i» .tn uiN-ruif. An* I if thr i|rln«*n bm 
in our iniinri. :»ii<l tin- inn tn wlm U tln-y art' rarrii-l In tin* -• riant in nn**thf-r. th«» f*v 
MiniT in. 11 1 1- :ti-la< f«-*l in tli*< t«iniitr. Tin' olli-m-f ■•! lift* ring a fi«r>:i*<l »tam|i will b» 
t*i»ni|*l- !•■ .i!!li>iii.!li. at th" tinii* nl' iittt-nn^, *»rt.uii |»ir'« -»f tlo* •tamp an* 11 •>!•• «-al«vi. 

all tlif j if 1- tli.it tr* 1 ;»:)•!•• 1- m^ 1 1 k«- th «! .1 „• vi *i it i«- »l.nii|* U*'X « • < olli><«»tt. R. A 

H. <*. 1' "J 1. It :- n-.t m . . ■— ar\ th.it .1 pri'iui—iT} imii- •h**til>| I— n«->f«'liaM*-. in *ictW 
to U* a j ri-:iu«'«ii ii"t«- nifliin tin* 'J *!•■•» II. «*. 'JV •><• a« t«« l**> th«- »iil»j«t i»f an in«lic*<V 
nifiit t'-i i*>ik"iiitf *>r uft. rin u it. U'-\ ■-«. I*«»x. i«l. .". , » | . An iii'li*- -trri**iii. «m 4*i«t»wt III c. 

>'J. |nr i.t!i-i:ii^' t«»rc*-<l ti"t< -. 11 1 n<>t •t.-iti- t«» wIk-ih tli.-v wi n- •li-|rf-M*«l: it m •uflU*s#*M 

to atati' tli.it ih.- |>r>«>m-r « li«|-i »•**•• 1 o I" tht- in •?»-*. wi'h mt*-iit !•• •!■ frau«l th*- l-ank. mm 
knowing tlo-iii :it thf linn* tii !-• f«iiv.-«l. ami altli>>ii.'li tin- |*«-r*<>n t^nliotn th*-y nrr**tm- 
pnanil j.ur« ha-* <l iIm-ih a- ami (••!- t«>ri:*-«l mit<-«. nml | ur«-h.t<M-«l th» m on hi« i>*«n *-4»rita»» 
lion ami .1* air-'tit !-r th.- hank. h<r tin- | -11 rf -• •<->«- ••(' l-rm>*iiii; llif |ti«whht to |*«ini»ht 



Hex r». Il-'l-h n. fl I'll. l"tt#i:fiir a n-rv«-«l ..nh-r t. r tin- imi m«*nt nf mon«*y un«lrT a 

falai* r.'| 1 •-•■iit.it ;«>n 1- •■*:•!. 1 t km*wiiv it t.i I •■ f« -r|r--l. l-l l'-' 1 . To |.n»»-» lh*» futltv 

knn«li-.|;.- i>| tn tit r • ? « r <-J a I- -r kr»-« 1 Laiik-m>*f. •■n-i.-Ti- ■■ 111.1% »— £rt*t\ i»f th«- |»r.*i«>rr • 
having |-rrvi>>n-lv 11 f f « - r •-> I >>th>-r 1»»r^i*»l m.t*>«. kmiMiii^* ili*-m to \- f.»rv»M r*%\ •# Wa> 
!«••/. • I.i-a. h. *'. t\ '.">.*• Si nj-'n an imln tim-n! f<<r iitti-nti'T a f«r»j«l m»t»*, <•«!•! 
a4lnii»-il i«- <•!' tin* |-r.-«im-r - h.n nij* .it a tmim-r ■•.•rn-'l ut r« r«- 1 ••thfranf a ■imilaf 1 
fai-tim*. :iml that <<tlnr« •<! -ill. liar t.il r;i at i«n h:i<l hi-i-n i1:-m i-lrn-l «»n thf fi 1 ** *4 tW 
l«nk »:th t s n j r.-'in-i - h iii Uritiiik* mi tin* h.n k "f th*-iii. in «»r!»r to •Inn* Ihr f#v 
•oiht •» kii<-A |. -1-. .•( tin- li"t.- n.. ntimn-'l :n thf :ml • tim-iil I-*' n^a for^'fir. Rr* t* lUlL L 
k |{. •' •' I .'J I. -it in m!i|«t !•< »h"W a unilty kn-.wh «k'»- «>n an lmlirtnmnt f«»r utt4*raw 
fnrp-i I-.iIik n<>'*->. 11 :-lem •■ «-! .m-tlnr n!tir:iik' • ■' ■ ■/«••■»? !•■ tin* oii»» i-|iar|^*i|. is fail 
nn»M»*l.|. . . \ • j • :it. i id r lid r.n^ ua« :n -•im< ua\ • - ■iitn 1 !• «l with tht» |>nni-i|««I raa*. 
or it 1. in I- -I..-IIII that th*' ii ■•■»«•:. -r lh« ■ • m. •■ lu.n.ii'.n turf : f'»r nnlt |>n*TKFm or 
in nit • ti.j. !ii,i..ip .nt- ..,11 -'t.iii /. :■•■ a th:n^ > ilotn*. \W\ u Tav ••fn rt. • "*r C 
I. !■•-. 

St. 11 .1 -. 1 -I irt..- r * I .• in i.i.- :l .- .•jl.tf. t «-f a il:»i n.-t imlirlmfnt. it nhM lw 
pivi'ti I-. >\ n-« t-« -I. -« .1 l'm.I'. 1 #• tkf ii!- •!.*•■ mi a f<>»tinr iillt-r.nt?. Krj| r« Smith. • 1" 
A P • I ..• 1 . ■ ■■■»! ■ ■ '•■ ti 1 tn.- .' • ■:/■ I 11.1- ' ■■::.!• r!\ In 1-1 tt» l»*» not a rom («*<#• t 

wittii-o •••-.>..••.*. |;. \ ■ . I: i... .! 1 I . 1. .. i' r •» hut hr baa rrcrntlv bavta 
nifl 11? • ■■ ■ • 1 ! 1 •■ -i 1 !■ .. IV 1 ■'_".- 'J i"ii:n 

*'<.... .!.. ;■«;... Ill .■ 1 >«;... Ill . •.:.- > ie A K. c C. C7.-Ckmr. 

*■ lii- ■ 1. .w a 1 li-r^al !•• K-iunjr. 4Giu. IV. c. i'»'», 1. 11.— Chittt. 
•>I2 
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chancery ;(*/) of a lctt?r of attorney, or other power to receive or transfer stock 
or annuities, and on the personating a proprietor thereof to receive or transfer 
such annuities, stock, or dividends ;(?) also on the personating, or procuring to 
he personated, any seaman or other person entitled to wages or other naval 
emoluments, or any of his personal representatives; and the taking or procuring 
to he taken any false oath in order to obtain a probate or letters of administra- 
tion, in order to receive such payments ; M and the forging or procuring to be 
forged, and likewise the uttering or publishing as true, of any counterfeited sea- 
man's will or power ;(a; M to which may be added, though not strictly reducible 
to this head, the counterfeiting of Mediterranean passes under the hands of the 
lords of the admiralty, to protect one from the piratical States of Barbary;(6) 
the forging or imitating of any stamps to defraud the public revenue, (r) w and 
the forging of any marriage register or license ',(<!)** all which are, by distinct 

fr» Stit. 12 <;«•<!. I. c. :?2. (») 8ttt. 4 Ow. IT. c. 18. 

(• , Stat, k <;<•<>. I. c. 11. 9 Geo. I. c. 12. 31 Geo. II. c. 22, f 77. (*) J*eo the several »t impacts. 

C) Stat. 31 Geo. 11. c. 10. 9 (leu. Ill c. 30. {*) Stilt. 26 Geo. 11. c. 33. 

M Vide also 3 Geo. III. c. 1G ; 2G Geo. III. c. 23 ; 32 Geo. III. e. 33 ; 55 Gee III. c. GO; 57 
Geo. III. c. 127; 4 Geo. IV. e. 46 ; and 5 Geo. IV. c. 107 ; by sect. 5 of which latter statute 
the punishment previously due to these offences is changed to transport at ion for life or 
otherwise. Personating a seaman who is dead is within the act ; as where a prisoner 
applied at the Greenwich Hospital for prize-money in the name of J. B., and J. B. was 
dead, and supposed to be so at the hospital, though the prisoner did not obtain the 
money, he was convicted of the offence. Rex ¥s. Martin, R. A R. C. C. 324. So where a 
prisoner personated one "S. Cuff," who was dead, and whose prize-money had been paid 
to his mother, it was held that it did not vary the prisoner's guilt, and that he might be 
convicted on the 54 Geo. III. e. 03s s. 89. Rex »#» Cramp, id. 327. To constitute the offence 
of personating the name of a seaman under the 57 Geo. III. c. 127, s. 4, the person 
entitled, or really supposed to be so, to prize-money, must be personated : personating a 
man who never had any connection with the ship i» not an offence within the act. Rex 
tv*. Tan net, id. 351. And, by 59 Geo. III. c. 5G, s. 3, persons falsely representing them* 
selves as the next of kin of any seaman, Ac., or any agent whose authority is revoked 
offering to receive wages, pay, prize-money, or other allowance, are guilty of a misde- 
meanour. By sect. 12, inserting a false date in any order for the payment of prize-money 
is made a misdemeanour: and, by sect. 17, persons really entitled to prize-money, Ac. 
using faUe orders or certificates to procure- the same are guilty of a misdemeanour. — 
Ciiitty. 

M S«.e also 55 Geo. III. c. GO, s. 31, and 50 Geo. HI. c. 50, by the 18th section of which 
the falsely personating officers, seamen, marines, supernumeraries, Ac. entitled towages, 
or their representatives, or forging or uttering any letter of attorney, order, bill, ticket, 
or other certificate, assignment, last will, or other power whatsoever, in order to obtain 
any prize-money, Ac, or uttering any such letter of attorney, order, bill, Ac., knowing 
the same to he forged, in order to receive any prize-money, Ac, or taking a false oath to 
obtain a probate or letters of administration in order to receive prize-money, Ac, or 
demanding or receiving wages. Ac, knowing the will to be forged, or the probate or 
administration to have been obtained by a raise oath with intent to defraud, is made a 
capital felony. By 1 A 2 Geo. IV. c 49, s. 3, procuring persons to sign a false petition 
under this act. or procuring others to demand money due, or supposed to be due, to 
seamen, etc., under a certificate from the inspector of seamen's wills, is punishable with 
transportation for seven years; and. by s. 4, procuring others to utter any forged letter 
of attorney or other document to obtain seamen's wages, Ac, or procuring others to 
demand or receive such wages, Ae., is punishable with death. By 7 Geo. IV. c 1G, s. 38, 
the personating any Chelsea pensioner, Ac, or forging any documents, or knowingly 
uttering such forgeries to obtain any pension, Ac, is punishable with transportation for 
life or otherwise. A bill drawn on the commissioners of the navy for pay may be a bill 
of exchange, and a person may be indicted for the forgery of it as such, although it is 
not in the form prescribed by 35 Geo. III. c 94. Rex vs. Chisholm, R. A R. C. C. 297. — 
< 'iiittv. 

*• By G Geo. IV. c. 10G. forging or uttering the drafts or other instrument of the 
receiver-ireneral or controller-general of the customs is a capital felonv. Vide also, as to 
stamps 37 G-o. III. c 90; 44 Geo. III. c 98; 48 Geo. III. c 149; 52 Geo. III. c 143; 55 
Geo. IV. c IS 4 and c 1*5 ; ami G Geo. IV. c 119; which makes it a capital felony to forge 
or utter false stamps to newspapers. See also 9 Geo. IV. c. 18 r which makes it a capital 
felony to forge the stamps of any cards or dice. — Chitty. 

56 The forgery of documents relating to marriage registers and licenses is punishable 
now only with transportation for life. 4 Geo. IV. o. 76, s. 29. — Chittt. 
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art* of parliament. ina»lr fclonim without U»m/tit ••!" oUt^y. By statute I^iaco 
III. v ."ij ami ."•'.*, t'nr^iiiL; »t cuimU'iioitiiijr any Mump «»r mark l«i •!«•!.• *u ia# 
tttamlani «»l ir«'M :m* i m!v«t plate, ami certain other «»t1t'ii«-«-"« nl ihe like tn. ;»£r**j. 
auv putii-ht'ti witli tr:iit*«|Hirt:iii«»!i |i»r fourteen \ear*». i: llv ntalulc I J «tt-. Ill 

••»J«I 1 ' '*' (l ' lla > 11 "trull«^ "II tllO frtJIIIIp «lntic* therein ilcfHTll*-*!. pn I. «.}•*.« T 

* l-v 11*1111; tin- *anic -lump* more than ••imv. an* ina*lc mii^U- U-.**i t \ . aa4 
lial»i« a t*i tran->p"i'(ah<*n t<»r m-wii year*. Ami the »ainc punishment i» n.tf.- tc4, 

hy hi at lite lli <iiii 111. c IJ 1 *.** nil Mich a* ciHllitcrtc It lliv ci»|lill«ol| mAi ••( S** 

<*urp<irati<in tur fiianutuctiii-iii*; plate^U.***. ( t li«-rtl»v rrwinl,! i»r km.»n«^«\ 4*. 
maml nu»m\ of tin- «■• mi pany l-\ \irliie of unv writing umicr »uth «x-uf.uririt 
aeal 

There are »!-•» certain hiImt general lawn with rc|»anl to fur^vry. <•!' *aK^>a 
the firM i** J <!«'<• II c !'.*•. uherchy tin* tir*t "thine in t«»r^in^ «»r pr«« uim.^ u» 
he t«»rj««l, u<-nii;' i»r a— »i-ti!i^ therein, or uttering »r puhli«hiii£ a.** in**- ar.» 
tiir^i-il tli-nl. will. •"■ml. writing obligatory, hill **t cxchanir»\ |»n»nn«— *r\ ir- u. 
i*ii«li>r>t'iiutit. <>r a*>*»i^iiiiM*iit tin n*"f. <»r any a< <|iiitfaiH •- «»r n-ii ipt h-r i: • r*\ r 
pHiiU, with nii<-titi«*n to 'lcfruml any |M a r*">ii. or ror|H»n»u«»n. m # n% n,a-i« :• . «« 
without Im'Ih til «'i < I«t^v Ami. hy Mutate* 7 lie**. 11 e :!*J ami I 1 * • •■*■• 111 r 
1x. it in i*i|ii:illy penal t" t'<*r^«- or < auv tn In* ti»r^*«l or utter an true a oniiitcr- 
leit acceptance «•!' a I'i!! ••!' •• v«"liritiir»». or the iiuiiiIht «»r prim »|»al »tnn ••! any 
accountable n-i*i'i|it liti- any iM»te. Ii.ll. or any hiIht ••cciiriiy fi»r in* ■fit-Mr. »»r any 
warrant or urih-r f«-r the |>:t\ iai«-nt «■! rii"iie\ ««r <d liv« ry «•!' jjimhU* >•• tKat. I 
bt'lifVf, tlipm^li tin- rniiiil-t-r ••!' iIm-t ir«ti*ral ami **|Hiiul j.r«»\ i-inti». il.rrr :• 
•■'"•in l|,,w ■'• ir, ^> :i ' • 4 *'" I"'— <il-li- In Ik- mish i-ivi-l \i Imtimii |iirjrr» tl.al tca*l« 
"" ■■ t«i «!• tratiil. *\vli« tlnr in tlir iiaiui- ••! a n-al **r tirtitiMun |K-r»**»n, / i» a»4 
niado a capital « rim. ■" 

• *■•■ ■ ti •■. •:« rrmm li«.«- 

"Tin* i- ii".* -i i-iip.i.ii if -in <*iiun. 

* It. -VSV-I. I A - - 'M -■. 111. «• 17. -. 'J.. -< , |IITII. 

"n-m !."• i ;•-.. 111. € •■•. *.•«;.. i III. •■. .: •. .npi »* ii.-» IV. •-. k. rr«|4*rtirif «<-i«« 

|N<|i«t«i!i«, •» :.ii!f.itit • -i'llU. ti..- !..: k -:iij t*t wliitli. <>r | r-- unt.J ot||«T» t*> U+fr LU«=L. • 
liunl" :i It-I"ii\ f inn h i' !•■ w nh tr ui-i"<rt.i(i"'i. < 'iiitti . 

*' I: li.i- tr« < |ti. nf l\ f.i i-n «L :. t i. i,. I ili.it •lri»:ii.' » n-l--r«intf. »r ■^^•Jtifi|: m K.. U 
••XilLin/i" in i lii!i':iiii* mum' I* •» I'T^ri. )t. 11. nni» •.!-•■. Af . 1.«m»1i. ■ *. 1 *•■• I ^S. 1 
Urn. lUi. >*. K.-t 11*« It > siUn tMij.-r\ ti» i.il.n« iii- » will l»\ i "unf* rt«-i:.Bf u<« 
liniiM- "I a ) r« t«i •• I* >i !• •t.i:-tr wlm i- "till Iimii^'. <<^4ii ■ r»i', it«i«l. .U"»'». 

It u |.ir-"H | ut- h.o >>\«ti M .i m- !•• mi in>lriiiiifiit. r«-pr ntiit^; )niii««*If u* I* a <4ifS* f 4 

|u*r ■>••!! "t ili.it n hi, i . h «h mi j I* * .-ti ♦ !•• «i. fr ui'l. In- i- „miiIi\ nt f.»rci-n . 4 T R ^" 

]U\\ w!i. r- .i l-.ll ■•! i\. I. i !!»'■• i* i-rnl"i-i-«l !■> :» |-r»«-n in hi* nwri narra^. »n«i A»p<a#r 
r»-| rt-~. nt* li ■: i-i-i! r<> I ■•■ tii it |i r»«»n, hi* i« nut -jii.liy **( ti»r|fiTj", but il i* a mra 
Illf.ni.Mir l|.\.\ M'l'f, I., nli J'." 1 

A I'lll <>r ii"'«* m.i\ !■•• pn-liifiil in ftiili in't* »ir»iri«t a pn*mifr pn*M-«-uti-«l ILr la* 

f**r*:iT> nt it . uii'l In- iii.ii * n\ii-ti-i| u|k-ii tin* u-n.il i>>.«1i-ih^ of tlir f**fr*. \L*^g% 

it lm- in'\i-i I —-■■■i »t.iin|«-l j'ir «ii.nit tn ili**> *»t.nn|-.K t«. II aw ki***wi>*.*«r« anil |r>wl«: • 
<-a*^. l..««.)i. , J" , 'J .t ii* i •* 1 1 l--r {)i«- lint;* t\ in -ii» li «•!.»•>•• !■» iiifiinuttt-J w.ti. an *£.'«"-. 
t«> f|i-tr.ni<l . .m«i tii.- !• .-.-! iIhii- rm .tn! «;il\ !•• |-r»* •nt tlnir li-in*r jtnrft in * \ ****>- 
*a)n*ii tli.'\ wifi'|r.in"i..l • • | - ti tiir*ii>«i-r 1 1 ■ • v.iln«- nt iht» iinim*v lli«*rrliv annn-4 N->: 
lnr«i Knivoii li.i* ilii I.ii. i 1 1, it In- •! -I ■•- -ff npiinii* nt ihf i|ii i-;. m of iftir m^nti f-/ •»• 
jml*jf« in ilii-*-* i .•-• » !• iW". 1* « It li.i- I —-•-ii .Iii l.i;i-i tli.ii ili<* fnr*c«*r7 nff a K.. .< 
rXt'luilii!** in it !• ■: f ii wlii< I' .•-ril* r««l it i- .•! 'iii'i.r flu- 17 « ilii. 111. r. 3l» »c*> • ti«4. *T 
tn* ii' »i ;i i.ipit.ii ntSiinf I • • .ui-i- .! I'.il it m i- n-'t v.iii'i nr ii«*p>UalJr. lfud*l • ctmv 

-t . .ii r tip J..?.-.. I m-tniiiifni in «urd« an«I &r±r~ 

i . :• t :i f tl..- » •■!•■ mi i.f in »r>rrninl with'Xtf ^*:.r f 
:"• ; I 1*1 r.<* M>«r 1 ; -. ;>-rf in an m*iic ir ma: ' - 
forg* TV •li.'ii tn - ti.i- •«.'■«! iin* «■' ..ii :i. t mi'., nt .!■ it .i||i.ir» on lk<* Caor uf »t b«.r 
tni-an*. .in ix.ii I in i \ •■! it. II l l"' 1 . I.* H h. 7 • . 

Tin* tii- — t •-.!•• 'ii.il •!.»iu!i- l-r ti.i t r. \. n:.. n ••! tin- f'r^.-n of bank-n^Cra i« tb« il 
Qm». III. r 41 w|ii> h !•■• Hi- 1 1 . .1 • it air. •■!!.■ -li ill kn-iMiii.'ii \iA\r- in hta [iwniim »« .•* 
hi* lii»u»i* am * ■ • r l* • * 1 l* i*v ii" f - ->. kniiw.i.j tin- -.inn' t . U* forjiHl. mtlmut U*fu! #»»-*»•* 

Ihi* pniif wh* r- ••' -li.ni !i.- ii tin- )«-r-m .n . u«-«l. lit* *hall Ua glllltj of 

aliiUl U* *r in-] ■•:!« 1 It ir ltKirti-i'ii ii%ir#. 
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These are the principal infringements of the rights of property, which were 
the last species of offences against individuals or private subjects which the 
method of distribution has led us to consider. We have before examined the 
nature of all offences against the public or commonwealth; against the king or 
supreme magistrate, the father and protector of that community; against the 
universal law of all civilized nations; together with some of the more atrocious 
offences of publicly pernicious consequence against God and his holy religion. 
And these several heads comprehend the whole circle of crimes and misde- 
meanours, with the punishment annexed to each, that are cognizable by the 
laws of England.* 1 



CHAPTER XVIII. 
OF THE MEANS OF PREVENTING OFFENCES. 

♦We are now arrived at the fifth general branch or head under which r*ofci 
I proposed to consider the subject of this book of our commentaries, viz., *• 
the means of preventing the commission of crimes and misdemeanours. And 
really it is an honour, and almost a singular one, to our English laws, that they 
furnish a title of this sort, since preventive justice is, upon every principle of 
reason, of humanity, and of sound policy, preferable in all respects to punishing 
justice,(<i) the execution of which, though necessary, and in its consequences a 
species of mercy to the commonwealth, is always attended with many harsh 
and disagreeable circumstances. 

This preventive justice consists in obliging those persons whom there is a 
probable ground to suspect of future misbehaviour to stipulate with and to give 
full assurance to the public that such offence as is apprehended shall not happen, 
by finding pledges or securities for keeping the peace, or for their good be- 
haviour. This requisition of sureties has been several times mentioned before 
as part of the penalty inflicted upon such as have been guilty of certain gross 
misdemeanours; but there also it must be understood rather as a caution against 
the repetition of the offence than any immediate pain or punishment. And, 
indeed, if we consider all human ♦punishments in a large and extended r*952 
view, we shall find them all rather calculated to prevent future crimes *- 
than to expiate the past; since, as was observed in a former chapter,(6) all 
punishments inflicted by temporal laws may be classed under three heads : such 
as tend to the amendment of the offender himself, or to deprive him of any power 
to do future mischief, or to deter others by his example; all of which conduce 
to one and the same end of preventing future crimes, whether that can be 

(•) Beccar. ch. 41. (•) 8m |Mg» 1L 

And if any person shall make any plate or instrument for forging bank-notes, or any 
part of a bank-note, or shall knowingly have them in his possession without authority 
in writing from the governor and company of the Bank of England, he shall be guilty 
of felony, and shall be transported for seven years. 

But before this statute this must have been an indictable offence as a misdemeanour. 
See ante. 99, note 7. 

By the 45 Geo. III. c. 89. the statutes for the punishment of forgery are extended to 
every part of Great Britain. — Cuitty. 

By statute 11 Geo. IV 7 ., and 1 W. IV. c. 60, all the statutes making this offence capital, 
as well those mentioned hy Blackstone as all others, were repealed; but some of the 
statutes not having this effect mentioned by him were left unrepealed. Forgeries are 
now punished either with transportation for life (which is now the severest punishment 
which can be awarded to this crime) or for a term of years, or imprisonment for a term 
of years, according to the nature of the forgery, — and for all these penal servitude may 
now be substituted. — Stewart. 

M See a complete collection of the acts of parliament relating to the crime of forgery 
(too numerous even to abstract here) in Collyer's Crim. Stat. 142, et $*q. y with the notes 
thereon. — Cuitty. 
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frtrrti-i| hy aiii4'!ii|iiii'iif. i|i<;ilii!ity. «»r i a x:iiii|*li' Hut tin 1 ^auii«»fi • K • *. * 
«p«'ak i»! a* pff-i'iit i- "in 1 1 a- i- iiil«-nt|«-«l imr.lv fur |»n-\ •-nlmn. will, •;.: 1-1 
rriiiii* :n-lii:iil\ <« >iu rml f ■••! I«\ tin- |»:trfy. l-iif au-m^ niil\ tr»«ni a pr« 1 a 1 .. •-.*. 
piri'ifi that ni,iiii. i-niin- i- iiil<-ii.|i->i «-r hki-ly ••» I • :« | «| — n ; ami » .-ii- -^u«i^ . v ■ m 

lint im-ant :i"» aii\ *U-^v\ I puni-Onm m. uuli—- jm -rhap- t««r a luau •» imj ru kr.ft 

in ifi\ iiiij jn-1 L f n'iin«i «if ;t|»j»ri-lMir-f.ii 

Hy tiit- Savn i 'Hi«t i r lit i • • i ■ . lh. -•■ -un-fii- \\rr«- alua\- :i1 1 . :l f i • 1 . |.\ ir.»ar.« : 
kin-; Allnil- v. !-•■ iii**t it ti 1 1< >n nt •!■ i ••iiii.-irif- nr tr.ttik ph'l;:«^. nl.rrn? 4 a- f^» 
inorr than ••tii«- In-ill iili-.i|-\ «■•!.. - ll.i wliiil*' iii i^liU.iirliiMnl t.r tithm.; •■! !?■»• 

men \\i-i-f in .Tii:ili\ |i1i-«|ji-n l-i «:i«li i.t|..-r- ^ I !•• ha\ put Kul id - jr.*: 

and ^i-iii ral — • urit\ t» m L ' i.-u t.ilhn int<< »|>ii»r :in<i l. -U i t» 1. tl.» m x' 
hl|rrri'<l«-<i In it tlir llirfkiml "t lii:iklli^ — ll-|-« ■ ■ I • ■■ I |.*T*«»li- t'l.il |iU! ! n li'.-ar »" . 

uprrial -i-i-iiritii-- l*»r thrir f'ntiiri- « • •!■• In« t ; «•! whnh \w timl tin htif >i> n. * • 
laft-nf kil»^ Ivlwanl t In* i 'niitr-wr. •/ ■ " ff. !■/.// Jt-liju****** >/' J-l*r #f '# ; ; * •» 
tu*hJ<i " Lit u- tlitTi'liin- i «»ii*ii|«-r. Iin*t. what thi- -«-i-unl \ i* ; tirxl. » L«> i:.a* 
take nr ili-iiiaml it ; ami, la-tl\, Imw it ma\ In- «i i^« har^ril 

I. Thi- -iiuritx mn-i-t- m hrin:; Imtiml. with ntiv **r ninn* •MTuritii-*. mar* 
ro^ni/^iiiri' or •ii»li^:itii»ii tn tin* km.;. riitiTvtl mi rvmnl, ami taken in «- *. •■ 
mart nr hy wiinr j it* 1 i< 1:1 1 nflh. r ; \i hm-hy th«- partn- a< km»w !•-«!;;•' th<rn*«-.ii-« 
tolu* int|«-lii «>■! t • • thfirnun in th«* Mini rri|iiiri'«l. i fur iiiMaiM'f. !■•••/ , »:th ■ «*■■ 
,„.,., ilitmn in In- vniil ami nf imiir «-ftV«t it' tin- •parly -hall apjn-ar in •■ «rt 
' nn -iiifli a day. an«l in tin- iin*aii linn- -hall kr«-p tin- jnai i-. 1 r:fh«r jc tie- 
rally tnwanU tin* kin^ati'l all lii« !>«.;«• |n'«»pl«\ «»r |artk'iilarly.al*ii. «-ith n^H 
to tin- jM-r^ufi wlii i i ravi-i \\n- ■»!•. nril\ . Or. if it !»«• for tlir w*+i \n-hm% . -^r 
(hon nn ruiiiliiiiiii tliat In- -liall ■!• iin-an ainl Im-Iiuvi- liirn»rlt" w«-U..or !•«• «•!' ^--1 
boliux ioiir. «'itln-r ^I'liiTalh -t *pn -sally, fur tin* time tlnnin liniit<*«|. a* l**r <f^ 
or liinri- \rur\ nr fur litr Tlii- m-n^ni/ann*. if taki'fi hy a ju-tier •! tt» 
tH'iict'. luu-t In- i »ititi«il tn tin* iH-xt -«'<-ii>ii-.' in pm--iiaiir«' «»t tin* -tatutr 11 11 r~ 
VII r I ; ami it the «-t >n«lit i«m i.f *u*U r« a rnL r iii/.aiir«' \* bn>kni l-y any t-rtMB 
«>f tin* prai'i- in tin- niii'ijhi'.nr an\ iiii-lM'liaviitiir in tli«* ntlu-r. tin* rvtt^jjnixary^r 
U'cuiurs I'lrffiti'il nr ali-i'tiiii- : anil Im-mi^ * «fr»ii'»-/ or i-xtnu t««l takvn oat fr « 

allium; tl tlii-r ivi-nnl- an<l — «-i if up to 1 1 1* - r\« li«'<|ii«*r. I In* party an<i K • 

Mirvtii--. Ii5t\ in tr n ,, w l»n mm- tin- kinj'" al'onlut*' •lrl<tnp«. arv n«v«l lor tLr i«tf 
ral miiii- in \ilntli tin y an r« -pi-rti\rl\ Unnnl 

J An\ jn-tn ■• ■«• "I tin- |hm«i\ l-y \irtin' of thi-ir i''niiriii»**i«in. nr th»»*o wh«- ar' 
tj- t.rti.. , i <.tiH,rvat..r-. <it tin- jm ai ■•■. a* wa- iiii*riiioiii a i| in a f«»muT v^lumr * J 
uiay ili niaii'l -u«li MTiinf_\ :n « <>rl:i .: t«» thi-ir «»wfi i|i«M-riti<»n ; i»r it n>a\ ^ 
^ranti'i at tin' n-'pn-t •»! an\ — = 1 1 - i ■ i-i. u|m.h • |ti«* i-aiiM* hlmwn. pp»vnliM »«»'H 
ili'iiiaii'lant In- iii.<ii r tin kiiij- |.r- •! •■<! i« »t i ; fur which n-a^m it ha* K-* n i •• 
im-rlv •liiiihtnl win-tlii-r .li \\\ |i;t.;iii-. «»r |m|-.m|i«. ■-••nvi«-t« a «l of m yr*rmM*\r' m<T+ 
•■nut ii'-l tlnrt-;.!./ . tir. it tin |ii-.ii««- i- a\«r-r t<> ait. it may U* £ranti k <i *> a 
inai: l:tt<*i \ writ. ■ alU >l a » jf ' •• f . i--tiin^ i-nl '•! lh« a murt of kin^'«» Kf-!. • 
chain t -r\ ; wliuli will < >>n.|-i i i In- jn-tni- t - . :i . t a- a niiiii-t«>rial an<i n«-i *.• i 
I ti« I i« tal iitliirr; ami In- inn-t maki- a rituiii In *iii-h •* rit. »«jnm-iU ui|* k;« r- >-. 
piiam ■• . iiii-h-r hi- haul anl -• a! Hut thi-urit it* Hi'llmu usnti ; f»-r. «:.r*3 

applii ati"ii !- ina-h- !•• tin- * = j|»» r»- -r • <urt-. tln-\ ii-iia!l\ taki* thr rwncniaar: «« 
Uu iv. ui.iii th«- 'lilt it lull- "I iht -tatutt- ^1 Jar I. v. H An«l, in«li*<si. a |«r 

-»..*. i ::i ' i tii«k r r ia 

• •...i- » i ■ » a «■• i r «^ an 

■ *..■.. k ' | v- 

'It :- V ■» -.•:]• I :ln! a 'l-* « ■■• :!.•■ | •■ »■ ■■ :- .iu!h"r.r*'«l !•• n^qtiirr turvlT in k<- r 
tin- | .- ». . " r .i l:t:, ••■.! i:n..- i- •« \--.ir-. n ■ r-i:iitf !•• hi* (livr^tion. AA'i :>.»! : * 
in .•! i, ■: I f S 1 !"■.. j ir'\ .-v. r :■ :!■■ i. » • -. -. . n- « i.l% . 'J It A A. m Z7* . hill :f m t**x 
lit/, in* • !■ .ij j ■■ i! »: 'I.. »•—'.. ii- t- : irx- i,. .ui-1 .in « ril.T nf fiiirt f«»f fin<l:nc »u*^*.^ 
«ppl:. I : ii: ■ I. -..| tl.. | » ■ in i-t l- . \l.i^i!-l. "• Kurn. .1 . 24lli til. »4. IT K 

I'.'H. i'.|:m 

: I'm:. i\ I A L 1 rh .ir.-l Mi I .. n ..*-■•..: !•■*--!■> !!•■ r»-«-.»pniianr«^ arp to Ucrrt^ 
t« th«- ,■■ i • : ■'. j i ! •!• I.v.-r^ «"nnri 

'A •..:■:..■> ■: i-r |.r -.-... iu- l!.-r « aiiu><t l-.nJ to keep the pcaoa or go*A 

bcliavitiur. 11 Ss. 1 r. J IT. — « "ami. 
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or peeress cannot be bound over in any other place than the courts of r *oci 
♦king's bench or chancery ; 4 though a justice of the peace has a power L 
to require sureties of any other person, being compos mentis and under the de- 
gree of nobility, whether ho be a fellow-justice or other magistrate, or whether 
he he merely a private man.(Aj Wives may demand it against their husbands; 
or husbands, if necessary, against their wives.(e) But feme-coverts and infants 
under age ought to find security by their friends only, and not to be bound 
themselves; for they are incapable of engaging themselves to answer any debt; 
which, as we observed, is the nature of these recognizances or acknowledg- 
ments. 

3. A recognizance may be discharged either by the demise of the king, to 
whom the recognizance is made; or by the death of the principal party bound 
thereby, if not before forfeited; or by order of the court to which such recog- 
nizance is certified by the justices, (as the quarter sessions, assizes, or kimjs 
bench,) if they see sufficient cause; or in case he at whose request it was 
granted, if granted upon a private account, will release it, or does not make his 
appearance to pra}' that it may be continued.(Zr) 

Thus far what has been said is applicable to both species of recognizances, 
for the peace, and for the good behaviour: de pace, et legalitate, tuenda, as ex- 
pressed in the laws of king Edward. But as these two species of securities are 
in some respects different, especially as to the cause of granting or the means 
of forfeiting them, I shall now consider them separately; and first, shall show 
for what cause such a recognizance, with sureties for the peace, is grantabie; 
and then, how it may be forfeited. 

1. Any justice of the peace may, ex officio, bind all those to keep the peace 
who in his presence make any affray, or threaten to kill or beat another, or 
contend together with hot and angry words, or go about with unusual weapons 
*or attendance, to the terror of the people; and all such as he knows r*255 
to be common barretors ; and such as are brought before him by the *• 
constable for a breach of peace in his presence; and all such persons as, having 
been before bound to the peace, have broken it and forfeited their recogni- 
zances.^) Also, wherever any private man hath just cause to fear that another 
will burn his house, or do him a corporal injury by killing, imprisoning, or 
beating him, or that he will procure others so to do, he may demand surety 
of the peace against such person: and every justice of the peace is bound to 
grant it, if he who demands it will make oath that he is actually under fear of 
death or bodily harm, and will show that he has just cause to oe so by reason 
of the others menaces, attempts, or having lain in wait for him, and will also 
further swear that he does not require such surety out of malice, or for mere 
vexation. (w) 5 This is called swearing the peace against another: and if the 
party does not find such sureties as the justice in his discretion shall require, 
lie may immediately be committed till he does.(n) 

2. Such recognizance for keeping the peace, when given, may be forfeited by 

(*) 1 Hawk. P. C. 127. (') Ibid. 12ft. 

(«> St™. 1207. i»)lbUL.lU. 

(*) 1 Hawk. P. C 129. (•) Ibid. 128. 

4 A peeress mav demand surety of the peace against her husband. Fost. 359. 2 Stra 
120-j. 13 Kast, 171. N. Cos. temp. Hard. 74. 1 Burr. 631, 703. 1 T. R. 696.— Chittv. 

5 The surety of the peace will not be granted but where there is a fear of some present 
or future danger, and not merely for a battery or trespass, or for any breach of the peace 
that is past. Dalt. c. 11. 

The articles to entitle a party to have sureties of the peace must be verified by the oath 
of the exhibitant. i Stra. 527. 12 Mod. 243. The truth of the allegations therein 
canimt he controverted l>y the defendant; and, if no objections arise to the articles 
exhibited, the court or justice will order securities to be taken immediately. 2 Stra. 
12<>_\ 13 E.ist. 171, n. It the articles manifestly appear to contain perjury, the court 
will refuse the application and even commit the exhibitant. 2 Burr. 806. 3 Burr. 1922. 
The articles will not be received if the parties live at a distance in the county, unless 
thev have previouslv made application to a justice in the neighbourhood, (2 Burr. 780;) 
unless the defendant be very old, &c. 2 Stra. 835. 2 Burr. 1039. 1 Bla. Rep. 233, S. C. 

C'UITTV. 
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any actual violence, or own an a**»>aiilt or menace to the |H»r*nn of him «v 
demanded it. it it he u *|K*riul rrrr^ni7.aiMT; or it the rei-otpiiaanee !«■ ^un!. 
hy any unlaw lul notion, whatsoever, that either in or tend** to a hrcach«»: *. .« 
|m*ii«'i' ; in*, more partiruiarly. hy uny one of tin* niiiiiy *|»eeie* ol' olfcn« r «;. t 
were mentioned a* crime* ut;aiiiMt the |»ul>lir jteacc in the eleventh chapter f 
tliiH honk ; «»r hy uny private violence committed a^uinM any of ln» fua;«»?\ • 
auhjcct»>. lint a hare trc*pa*>* upon tho laud* or p*od* of another. whoh ■• a 
ground for a civil action, unle** a< eninpaiiicd with a wilful broach of tbr pra*t«. 
in no forfeiture of tlio reeoi^iiizam-o i «• » Neither aro inoro reproachful won* 
an falling a man knave or liar, any hrcuch of tho |»caee *o a» to forfc-n ute t 
,,,..., recognizance. <Uini; Monkcd u|njii to l»c merely the effect o| ac. 
" '•■ meaning hoat and pa*»Mou,j unlctta thoy amount to a challengr u- 
fight.(/M 

Tho othor njieeicH of rccoe;uixniicc with *u relic* in for tho good aieanama ur 
yowi In ftiirtuur. 'I'll i?* include* nccurity ti>r tho |h-u<t ( ami somewhat n*fv: «« 
will therefore oxamino it in tho nam*' manner a» tho other. 

1. Kir^t. thou, the justice* are ciu|»owcrcd, hv tho htatnte :t4 Edw. III. r 1 
to hiutl over to the jjoim! hehuvioiir toward* tlio king ami hia profile all tbrm. 
that bt\ «»«/ <»/ !/«/»#*/ l,tmt\ whenever thoy ho foiiml ; to the intent tkiat tbr pcf** 
l»o not trouhled nor endamaged, nor tho j tea re dituiuinhed, nor men haau aa»* 
others. pm*MU:; hy the hi^hwav* of tho roalrn. In* dii*turU*d nor |»ut in the \nru 
which may happen hy Mich offender*. I'mlcr the general word* of thi* n 
prvMtion, Umt I* n*4 "/ j/.m^n/ htm*, it i-» holdeii that a man may l* bound to bi* 
good hehavioiir t«»r cnu-c«* of -caudal. r„ntr*i /»'M«m m^n*, an well aa <»<afrj 
pact'tn ; a-» t for hauntiiii; haudy-houMft with uoineii of had fame, or for kra-|«hj 
auoh women in hi* own lioii*o ; or lor word* tending to m am la liar tbr jpurra* 
mont, or in ahiinc of the officer* of justice. oMvoeially in tho execution ol tbctr 
office. Tliim al-o a justice may hind over ail ni^ht-walker* ; eavt-*-«lr*on* r* 
auoh un keep Mi*picioii** company, or aro re|Mirted to Ik* pi I fe rem or mlivn 
auoh a* *leop iti the day and wake in the lai^lit ; common d rank ant* ; wbur* 
inaMi r« ; the putative lather** of ha*tard»; cheat?*; idle vagabond*; and ««lb»r 
pernou** who*c mi-hfliavi'tiir mav rea*onahry hriiij; them within tho *gt in t ra- 
Word- of the statute** a* person* li* »t of good lame : an eXproimioli. it Ul»4 t« 
owucil. of -*o ^n-at a latitude an to leave much t«» In* detcniiiiKnl \»y tbr «Iivtv> 
tioii of the uiairiMrutc hiuiM-lt lint if he commit** a man for want of' aarrlM*. 
ho tiui-t ox pre**- the cau-e thereof with convenient certainty, and take rrarv 
that i*uoli uiiiM- he a ^imm| «»iic . «/ > 

^.,-» , *- A ro«'ii^ni/.aiM-o tor tlio ^»mmI hohaviour may Ik* forloitod by all la* 
' -1 **auie iiieaii- a- one tor the M-ciirity of the |H*aoe mar l»r ; and ait»* t-} 
noni'' ••ther- A*, hy u' ,, »»>^ armed with uuiiNiial attendance, to the terror of ta* 
|K*ople ; hy *>pe:ikin^ wopl- teinliiii; to -edition; or hy committing any of tbuar 
act* nt mi-hi'liaxii'iir win-h the re« •i^uizauee wa*» iiitendotl to piweut Bat a»< 
hy hardy ui\ mil: If*— 1* «:in»r *>i -ii-pn ion o|" that which |a k rha|M may bctcr 
actualh happen. r« tm- iImhi^Ii it i- ju*»t to < "inpel nu*»|N*ctrd j*onw»n» to £.»• 
i*ecurit\ to the puhlic iilmiiiM in : -I >• ha\ loiir that i»* approhondod ; Vol it ■••a^ 
he hanl. ii|hi|i -in h -u-pn i"ii. \«ith*mt the proof of any actual cnnir, to paaa^t 
them hy a forfeit ure ««f their n-t ••^nixaiioe 1 

• I II .«k 1 • I .1 ,fl |t«J ixx 

p i'*i i •■ .'. n«4 ia 

1 Aicihcr iiii-h- ••!' preiciii.ii.: ■■?!. if . - li.i- !•••• n iimk h more r^-ently atj«ipi««i it m U* 

P'k'ul.it. -Ii .tli'l .iiipimi lie lit ••! | ■:.-■!.- hIikIi lt.i> )•• • It •■! late A fertile «ai«ir«v «<f >^-» 

lalfii \\f :--i in* i ,ii I- t>>i Hi.- i .ir j ■ -■ ». ■• !.'<■!. Iat« d «u«i atiit*ndr«l I % »t*t !•>«• 

IV «.'.J .in.. i.<l< <1 l\ -t.it ' I\ . -"-. 'I If ••tin r art- *'ii thi« Milj«*rt ar* «cw 

a •• W IV i ..v -It win- ii in-p* . !.-•• "t pi.-oii- ur.« n|>)H»iittt-L| ainl (> AT W. IV . 
In'i. .iii.i let* «l l<\ -t»t L' A . \ ;. t i •••. \\ wlii.h \\,*> jii-tireii are auth< *nj«*>l to B»>ak*T 
ruii- U'T tht € |.i-.-.ti. .»ti"ii mihI •■ |>.ir;it."ii -I |-r.->ii«r-. »huli arr to br MitaaUIr^ a» » 

MTfctuM ••! -t.itf. «l*.i t- to nrSll\ th«-il title-*. >1I.«IJ|KT. 
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CHAPTER XIX. 
OF COURTS OF A CRIMINAL JURISDICTION. 

♦The sixth, and last, object of our inquiries will bo the method of r *o~r 
inflicting those punishments which the law has annexed to particular of- ■- " 
fences j and which I have constantly subjoined to the description of the crime 
itself. In the discussion of which I shall pursue much the same general 
method that I followed in the preceding book with regard to the redress of 
civil injuries: by, first, pointing out the several courts of criminal jurisdiction, 
wherein offenders may be prosecuted to punishment; and by, secondly, de- 
ducing down in their natural order, and explaining, the several proceedings 
therein. 

First, then, in reckoning up the several courts of criminal jurisdiction, I shall, 
as in the former case, begin with an account of such as are of a public and 
general jurisdiction throughout the whole realm, and afterwards proceed to 
such as are only of a private and special jurisdiction, and confined to some par- 
ticular parts of the kingdom. 

I. In our inquiries into the criminal courts of public and general jurisdiction 
I must in one respect pursue a different order from that in which 1 considered 
the civil tribunals. For there, as the several courts had a gradual subordina- 
tion to each other, the superior correcting and reforming the errors of the in- " 
ferior, I thought it best to begin with the lowest, and so ascend gradually to 
the courts of appeal, or those of *the most extensive powers. But as it r***G 
is contrary to the genius and spirit of the law of England to suffer any *• ~ 
man to be tried twice for the same offence in a criminal way, especially if ac- 
quitted upon the first trial, therefore these criminal courts may be said to be 
all independent of each other, at least so far as that the sentence of the lowest 
of them can never be controlled or reversed by the highest jurisdiction in the 
kingdom, unless for error in matter of law apparent upon the face of the 
record; though sometimes causes may be removed from one to the other before 
trial. And therefore, as in these courts of criminal cognizance there is not the 
same chain and dependence as in the others, I shall rank them according to 
their dignity, and begin with the highest of all; viz., — 

1. The high court of parliament, which is the supreme court in the kingdom, 
not only for the making but also for the execution of laws, by the trial of great 
and enormous offenders, whether lords or commoners, in the method of parlia- 
mentary impeachment. As for acts of parliament to attaint particular persons 
of treason or felony, or to inflict pains and penalties beyond or contrary to the 
common law, to serve a special purpose, I speak not of them, being to all intents 
and purposes new laws, made pro re nata, and by no means an execution of such 
as :»re already in being. But an impeachment before the lords by the commons 
of Great Britain, in parliament, is a prosecution of the already known and esta- 
blished law, and has been frequently put in practice; being a presentment to 
the most high and supreme court of criminal jurisdiction by the most solemn 
grand inquest of the whole kingdom. (a) A commoner cannot, however, be 
impeaehed before the lords for any capital offence, but only for high misde- \ 
ineanours.(6) ! A peer may bo impeached for any *crime : and they r*9fi0 
usually (in case of an impeachment of a peer for treason) address the -*• 

t» 1 II 1. IV C. 150. the same parliament, they were prevailed upon, In respect 

i' W li.-n i in 4 Kdw. 111.) the king demanded the earls, of the notoriety unci heinou*nem of bis crime*, to receive 

lmr. in-, .ml jm-. rs to pivi- judgm.-nt j.giiinft >imon de Here- the ch.irge and to give judgment agnin«t him, the following 

f..r«l w.i. li.iii l»tii n n .t"iiou* iice. >m |>licv in the treasons protest and proviso waa entered in the parliament-roU : — 

of I. or. . arl ..f Mmtmier. truv r.mif before the king in "And It la aaaented and accorded by our lord the kin<, and 

pirli nK-iit. and »;iid nil. with mi.' voice, that the aald Simon all the great men, in full p*r)inm«nt, that albeit the 



r jf'-r. and then f<re tiny wore not bound to as judge* of the parliament, h«*ve taken upon them, in the 
Ju-Ik" him a* a |R.vr of the land. And when afterwards, in presence of our lord the king, to make and rvudcr the mid 



1 For niisdnnoanours, as libels, riot*, &c., peers are to be tried, like commoners, by a 
jury; lor, "at the common law, in these four cases only, a peer shall be tried by his 
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iTiiwii ••! ;i|-|" : :if :i 1 • ■ :"• 1 lr._;li -t- w:ir-l fur f!n' irivnicr !!^!.i'v at;-! r« ^'i!:*- ■•;. * 

tln-ir I*!-' • ■ l:i. '-. w In' ki I ■ i ir *» -t»-w :ipI » :»- !«»riin-rl\ »•!- • !••#! Iiy tin |" • r» : . • •• 

m'!\.» f !■•■!.:•. i • \\;i- ^fiii'r.i!!^ i >iiiiiui<.«iifirii<il |.\ tli-kiti^:> 1-i.t it !.:■: r* ■ r .««•* 

yi'ar- !••■• n «f r> ':ii--ii»l\ iu.iin!:i;iir'l •/ tliat tin 1 app >u.f im-nf nf :i I »j* -••u^*: 

ill mi-Ii i :i-i". :*■ »;■■! liii|i-|«i'lj-;i*'lv iii-i-i-«*»ar\ . I>u? that (lit* limi-«- li a\ pr-«--. 

will. ■mi ■»?!•■. Tl.«- :ir:!«i-«» «•! i rn |i--:i' -ti Ttt«- nf an- :i W\uA ■•!' l-ill- •■! it.-l :- ••■. : '. 

t'tii'iil l>\ r in- li" i-r «.t • "itiin-ii-, ami all* -rwanl* tr •■■! I>\ tin- I«»ni-. •%!••• a;» . ... 

• 'si*!-* ■'!" n i^ l« ni'-aiHuir*. • ••ii»i'|i-ri'-l n- >ff miiv a- I In ir «•« n |»i it». I»u! a* '•''•' J- • -» 

«■!' X\ O -a lull li:ii| n 'I'lii- i- a •-■!— f • ■?■! i|i'i'ivi-i !•• II* lr"ln tin* rnli*titui.*iti ••; t: * 

antn-iif i i'-rii.-i:i^. uli'i. iii lln-ir irn-at rmifiril*. -"iin l:un--» irinl rapr.al a< • i*s^ 

(i«>ni r«!i f in.; ?■• tl.» |nsl»!i /..-..' .ij>*tf '■•n*i'>'im /. i •>«.»- /r^ .yu^nr, #-f ■/<*■-' *«-* 

a -.fy.«r. - .■' .//■" . Aii I it lia- a jM-i nliar pr- »|»ri» • \ in lln* Kn^li^li i-»h-!;t«i:. :„ 

wliii ii I. a* i:itn !i i in | •!-• > v • -■ I wp'iii (if- antii-iit in ■ *■ I - ■ I iiij|N»r(«-<i liilht-r U^r.i v.* 

ruiitiiii-iit K«ir. rli -u ;li in ^in ral tin- uni'iii «»j t||,- lr^i-laliw an-J j:;i«-*- 

pow.r-. .-n.-'if |.i In- ii i« »■-• • i -aivtiil!\ a\«M-|t-|. f v»t it ma\ liappt-n that a •u\"t 

Ml! ru*ti'i| \\i!-i 1 1 1 « - a-liii.iti"' r.iM'Hi «»l iiiili|i< allair- ma\ intnii^f tin- n^l»: • ( ii.# 

,.t,-i i | I 1 !*", si ■■■ 1 I-- iriiliv «•!" -M'li rriiin— a- tin* "pliiian maji^iruir • .'.)*• r 

I *.| -ii-i „ M>.! ..r r:inn<i| punish Of iIm'm- tlif ri a |iri*«i*iilati\i-« ••!' iLt- |«"| j« 

or linn*!' i •!" 4 -• p 1 1 1 1 «• raiiipit \>r**\'v\ m \y juti*\ I mm a «!••«■ !li»-ir ri»n«titii«*i.** an- tt# 

partita ihjiiP'1. ait-l •:m i!i« r.-t^rt' mily iih/m.i h Hut l>i*fnn* what !*•• 'art •}•&.'. 

thin nn|M -:u -liiiii-iif !••- 1 1- - - - i * N"t )•«■!.. n- i!n* ••p!:nar\ tril'imaU. uliit S «• u! i 

li:itur:i!!\ !••• -\\a\i-l l«\ f !■■- aMt I ■ ■ ■ f - i • v ->t' -«• p>»ui-r!iil aii a«-«-ii-iT. K*a««*ii. If.- f>- 

l'i»ri". will -nj"," -I ih.il I* :- l-rjiit-li •►! tin- |i-^i«la1iir*', uliii-li n-prr-t-nl^ tin- j — »|i«. 

liui-t I'lii.^- iJ- . 1 1 : 1 1 _• - • I-. I ■!■■- 1 1..- -ijln-r l-ratn-h. uhii-li i-..iif»i«*t«« »•!* thr i... k .. \\ . 

wlin li:i\ • !». it!, r i 1 «■ -.I'll'- :!i!i-n M* n -r fin ■ »aiii-- pa**i«»ii*» a-* Jn.pular a««nz 

Mil--. ■/ TI..- i- :i \ .i-t -aj.i ri -ri?\ \%lmli tin- i ••:i> > .:uli>ifi nf tln«* i»lafii •!.;*»• 

■ iViT t! 1 ll.i' I il'-i ..ill ill" la'Uliali r«-pl||il|i-«. H in-ri 1 I In* jK'npli' *l \T*' at !t* 

'•»■!.-• • •' -»...- • -t. 'If t. J ,..!■ - |:r.-l lift l#< r»U J»4« a PW. 

• ! . f ■ . ' ■•if ':<■■■ ■.■■! . !, l 

nh ,. i ii , . : • ,...-•• i ,. . T - I II . I* ■ - -■ 

* -i •• . ■ i . i - ' i, i. <i. v.<:: i> ih jw ««| ix *.«"* 
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same time both judges and accusers. It is proper that the nobility should judge,] 
to insure justice to the accused, as it is proper that the people should accuse, to* 
insure justice to the commonwealth. And therefore, among other extraordinary 
circumstances attending the authority of this court, there is one of a very singular 
nature, which was insisted on by the house of commons in the case of the earl 
of Danhy, in the reign of Charles II.;(A) and it is now enacted, by statute 12 &/ 
13 \V. ill. c. 2, that no pardon under the great seal shall be pleadable to anf 
impeachment by the commons of Great Britain in parliament.(i') 

2. The court of the lord high steward of Great Britain(/r) is a court instituted 
for the trial of peei-s indicted for treason or felony, or for misprision of either.(f) 
The ottice of this great magistrate is very antient, and was formerly hereditary, 
or at least held for life, or dum bene se gesserit: but now it is usually, and hath 
been for many centuries past,(m) granted pro hac rice only; and it hath been the 
constant practice (and therefore seems now to have become necessary) to grant 
*it to a lord of parliament, else he is incapable to try such delinquent r *.>«*> 
peer.(/n When such an indictment is therefore found by a grand jury *• 
of freeholders in the king's bench, or at the assizes before the justices of oyer 
and terminer, it is to be removed by a writ of certiorari into the court of the lord 
high steward, which only has power to determine it. A peer may plead a pardon 
before the court of kings bench, and the judges have power to allow it, in order 
to prevent the trouble of appointing a high steward merely for tho purpose of 
receiving such plea. But he may not plead in that inferior court any other 
plea, as guilty or not guilty of the indictment, but ouly in this court ; because, 
in consequence of sireh plea, it is possible that judgment of death might be 
awarded against him. The king, therefore, in case a peer be indicted for treason, 
felony, or misprision, creates a lord high steward pro hac vice, by commission 
under the great seal, which recites the indictment so found, and gives his grace 
power to receive and try it secundum legem et consuetudinem Anglia*. Then, when 
the indictment is regularly removed by writ of certiorari, commanding the inferior 
court to certify it up to him, the lord high steward directs a precept to a serjeant- 
at-arms to summon the lords to attend and try the indicted peer. This precept 
was formerly issued to summon only eighteen or twenty, selected from the body 
of the peers: then the number came to be indefinite, and the custom was for the 
lord high steward to summon as many as he thought proper, (but of late years 
not less than twenty -three, )(o) and that those lords only should sit upon the 
trial ; a which threw a monstrous weight of power into the hands of the crown 
and this its great officer of selecting only such peers as the then predominant 
party should most approve of. And accordingly, when the earl of Clarendon 
fell into disgrace with Charles II., *there was a design formed to pro- r**nio 
rogue the parliament, in order to try him by a select number of peers, *• 
it being doubted whether the whole house could be induced to fall in with tho 
views of the court. (/?) But now, by statute 7 W. III. c. 3, upon all trials of 
peers for treason or misprision, all the peers who have a right to sit and vote 
in parliament shall be summoned at least twenty days before such trial to appear 
and vote therein ; and every lord appearing shall vote in the trial of such neer, 
tirst taking the oaths of allegiance and supremacy and subscribing the declara- 
tion against popery. 

During the session of parliament the trial of an indicted peer is not properly 
in the court of the lord high steward, but before the court last mentioned,— of 
our lord the king in parliament. (q) It is true, a lord high steward is always 

*;('<>ni .lour. Mny .'», 1079. et *noe eeljrnear cTrstrt U. grand lenetekal <T AHi/Utrrrt : 

<>i ><■«• eh. :$l. qui doit fairt un precrpt pur fair* trnir xx. Mrigtu-ur* «u 

• *, 4 hw. 5v 2 H.iwk. P. C. 5, 421. 2 Jon. &4. » xvitt., 4c. War-book, 13 lieu. VIII. 11. Smi SttuuJf. P. C 

.' 1 r.nl.tr 1 '.»«*. l&'i. 3 1n«t2#. 4 lnsL 55*. 2 Hawk. P. C 5. llarr. 234 

■- . Pry ii. on 4 Iimt. 4«. (•) Kelynge, W. 

i* y«in<l un winiviir do parlpmont terra arrtin d* (p) Carte'* Life of Ormonde, rot 1L 

(r <i .< n <,u f,U,n y, U my p ir f> s Ittlrts pitmts /era un grand (f) Foat. 141. 

2 The decision is by a majority ; but a majority cannot convict unless it consists of twelve 
or more See ante, book iii. p. 370, note. 

A poor cannot have the benefit of a challenge like a commoner. 1 Harg. St. Trials, 
198. 388.— Cuittv. 
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a|j|Miintril in that ca-c 1m regulate and add weight 1«> tin* proceeding; hoi h* 
i- rather in tin> mil hit of a -jHuUer y»/v t*u*i**rr or chairman ot the n»urt tkaa 
the jud^c "I* it ; l«*r tin* i-ii||i'i-iivf Immiv of the jn-er- :in a therein thejudgv* l-4h 
(if law and t:n t. and the hitfh Mew aid Ii:ih a vote with tin* rent, in n^lil • •! k:« 
jieera^c. Kut in the court <i| the lunl hi^h Mcward. which i* hrld in the re««« s 
of parliament, he i- ihr Mile jud^e of matter- of law. a- the lord* trior* mrr ia 
matter- nf tin t ; and a* th«-\ iniiv lint interfere with hnn in rc^ulatm** Ihr yn+ 
feeding- *>f tin- court, -o In- ha- im ri^hl !<• intermix with them in ^ivin^ aay 
vote upon tin* trial r< Therefore. ii|hhi thr conviction and attainder ft a }* * * 
for murder in full parliament, it hath U'eii hidden hy thr judge*. •• that in ra*e 
tin* da\ appointed in the judgment for execution rdioiild laj>*e helore rxrr«ti<« 
done, a in- w tiiiii* of I'M'f uti«>n limy hi 4 iip]H»intcd |.y cither the hi|*h rnQri of 
jMirliaiueiit during it- -itting. though no high steward Ik* exiMing. or lb the 
ivee>«. o| parliament h\ the eoiirt of king'* hciieh, the record heing removed 
into tliat * oiirt. 

••■■LI 1 *' 1 hl,H h ' , ' ,fl !l I M,mt n » ^'ine controversy whet her the hi»h"|« hat* 
J now a right to -it in tin- court of the lord high Me ward to try indnt- 
incut.* ot trea-on and mi-pri-iou. Some incline to imagine them imludc*! atxler 
the general word- of the -tatute of king William, ••all iieer* who have a ngit 
to nit ami vote in parliament ;" hut the cxprc— hm had l»eeti much clearer if it 
had heen "all /«»r«/.^." and not "all i»*r*;" for though hi*hop«., on account of the 
huronic* anncxeit to their hi-hopric-*, are clearlv lord- of parliament, yet. then* 
hlood not heing eimol-l.-.I. il,t-y are not uiiiver-ally allowed to l»e |ieer* with lh« 
temporal nohility: and pcrhap- tin- word might he inserted puqHNM-ly «itt i 
view to exclude them. I low ever, there i.- no ui-fanee of their Mlling •*! tnak 
for eapital offence*, even upon imp) achmciit* or indictment* in lull |»ariiament. 
much le-.- in the court ue are now treating of; tor. indeed, they usually *uik» 
draw voluntarily, hut enter a pn»te-t declaring their right to May. It i»oh«*r« 
nhle that, in the eleventh chapter ot tlie conMiiuliou- ol I'lan-nd^n. made ia 
parliament. II Hen 1 1 . they are e\pr< — ly exi-ii-cl. nit her than exclude!, fr«<«i 
fitting ami \ tit iiii; in trial- when ihc\ come to ••■•ncerii iilc or linih: M sy«*-*f. 

tn'ut i.f'»:* fnii '■■■/,• «. «/#'■# /.f i/ifrr«Mi jH'ttt'ii.* rum 'nip»ii*'-»i*. •yi/'-M»*yif*' j*rrm*»tt*r m ~ 1 
thnnuutt ■•/!» //• uttMthr^rum. nl «/■/ iH^rtim;" uml liei ket'« <|iiarnd with the kiikf 
hereupon wa- not on aeeoiml of the exception. . which wa* aint^'aldv lo ibr 
canon law. ■ hut of the general rule that comjH Ihd the hi-hojm t<» attend at all 
And the deferminatioti ot tlie h«»u«*e of lord* in the « arl of l>aiihy"» ca*«v f . wbwfc 
hath ever -inei- hi-en adhi-red to, i- eoii**o|iant to || t e-«* coii-titutioiif : ** thai ike 
|or«N -piritual have a ri^'ht to May and -it in court in capital eate* till lhee>^rt 
]inirce<l- to tli,- vote ••! guilty «»r not iruilty." It imi-t U* nott-d that thin re^4a> 
lion i-xti-i.il- >ii.!\ to tn.iS 'h r,,U j..i r( lt thit .,f . |,, r to the court of the l«»ni k'^k 
htewai'l in ulm h no \ ■■!■■ i an he l'»' ■ «-n hut mere l\ that of guilty <>r not cadti 
no hi-hop. a- -m ii. i\er wa-< ••{-(••ul>i U> -ummoiu •! -. and though the Mai ate of 
• •..- i k imlT William *r> .'ui.iti- tl.e i.i .n tl din»'- in that murt a** well a» ib ta# 
J i-oiirl ot parlsaint ii! \«t i: n» v«r intein|i-it to in*w •imniel or alter it* rutt^t^ 
tution. at d eoii*.i-ipii i t \\ .!>■• ^ ii-. t _-i\e tin- lonl- -piniual any rii:hl in ea»r* of 
IiIinhI w |,i. h the\ had im I- !-■!<• And what make- their rii lm»H»Q nx.rv 

n-a-'iialii- i-. that tl.« \ i.a-- i .■• i _i.i t«» he tin-. I tin n.-elvif* in the co«rt ol the 
lop| hs^li -tewani. ■< and : i. ■!•■:■. rt- -unly ini^l.t n<it to l*e judjpr* there. Fur 
the pnviie^i-oi I., inu' ihu- ti • <i •(• pi ifi- upon {nihility ••! MimmI rather tkaa a 
heat in the iniii-i 1 . a- appi-ar- ti ■ in 1 1 1 « ■ trial of popi-h lonlo. of lord* antler ajr«. 
and -ii.ii- she 1 1 1 : i • ■ r i «>t p.i- *-...?-* n.-hiliti, though ti..t m the numl^rr of tkr 
hixli-i 1 1 ; and Iroin t !.• !'..:-••( '• n..i.i -^ » p h a- t in* «j .i ill ct*n«tiri »»r ili.ii^f 
imd «■: :i i p. . i. »«. * i.\ [.;■ .ii. i pi ri »-• - hy tnarr..»je nl-o. unh-« flier Law. 
wheii •!•■-.! .i H -> i -. il.-p.iia^> d t:.i n.-ei'.i - h\ tak:n M * a « ••iitiiioin-r to tbvir »rix*aW 
hu-hatii : 

•■■•;. i . i « .14 . . » » •: .k- 

• »-•■■ • lr lit Ul rr%*'. 141 



■ lUil ] t-i- !• -*•■■» l>\ tiui r\x{*' i .uiiiot U- Kjki'i lo U* i niiulhil \'\ hloud:lori 
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3. Tho court of king's bench,(x) concerning the nature of which re partly 
inquired in tho preceding book,(y) was (wo may remember) divided into a crown 
side and a plea side. And on the crown side or crown office it takes cognizance 
of all criminal causes, from high treason down to the most trivial misdemeanour 
or breach of the peace. 4 Into this court also indictments from all inferior courts 
may be removed by wri^ of certiorari, and tried either at bar or at nisi priits by 
a jury of the county out of which tho indictment is brought.* The judges of 
this court are the supreme coroners of the kingdom, and the court itself is the 
principal court of criminal jurisdiction (though the two former are of greater 
dignity) known to the laws of England. For which reason, by the coming of 
the court of king's bench into any county, (as it was removed to Oxford on 
account of the sickness in 1665,) all former commissioners of oyer and terminer 
and general gaol delivery are at once absorbed and determined ipso facto; 
♦in the same manner as, by the old Gothic and Saxon constitutions, r*266 
"jure vetusto obtinuit, quievisse omnia inferiora judicia, dicente jus rege"(z)* L 

Into this court of king's bench hath reverted all that was good and salutary 
of the jurisdiction of the court of starchamber } camera steilata^a) 1 which was a 

(*) 4 Inst. 70. 2 Hal. P. C 2. 2 Hawk. P. C. 6. roof, nor are any nld to have remained there ao late m the 

(») See U»k iii. page 41. reign of queen Elisabeth,) it may be allowable to propoat 

(•) Siicruhuok, /. 1. c. 2. another conjectural etymology, a* plausible perhaps a* any 

(•) Thin is said (Lamb. Arch. 154) to hare been ao called of them. It is well known that before the banUbinent of 

eitber from the Saxon woid rceopan. to sUer or gorern,— <«■ the Jews under Edward I. their contracts and obligations 

from it« puni-hiiig the crirurn sldUonatm, or coseuage,— or were denominated in our ancient record* starra or itarrt, 

becauN* the room wherein it sat — the old c«<uucil-chi»mbor from a corruption of the Hebrew word aVtdr, a corenant. 

of tho pulace of Westminster. (Lamb. 144*,) which is now Torey's Angl. Judaic. 32. Selden, tit. of lion. ii. 34. Uxor. 

couvrrtM into the lottery -office, mix I forms the eastern side Hraic. 1. 14. These Starrs, by an ordinance of Richard the 

of Nt-w l'alaee-yurd — was full of window*, or (to which Sir First, preserved by Hoveden, were commanded to be en* 

Kdward Coke (4 lint. ♦*») arc>*dca> because haply the roof rolled and deposited in chests under three keys in certain 

thereof wa« at the first gurnUhed with gilded dan. As all places,— one and the most considerable of which whs In the 

these are merely conjectures, (for no stars are now in the king's exchequer at Westminster ; and no starr was allowed 



of their husbands they have even a less estate in their nobility than bishops, it being 
only durante viduitate. See the editor's conjecture how the notion was originally intro- 
duced that bishops were not entitled to a trial by the peers in parliament. Book i. p. 
401, note. Since that note was written, the editor has been happy in finding what he 
suggested only as a conjecture drawn from general principles confirmed by the more 
extensive learning of the late Vinerian professor, Mr. Wooddesson, who not only has 
adopted the same opinion, but has adduced in confirmation of it several instances of 
bishops who, being arraigned before a jury, demanded the privileges of the church, and 
disclaimed the authority of all secular jurisdictions. 2 Woodd. 585. — Christian. 

4 Without some statute for that purpose, offences committed out of England are not 
cognizable by this court. 1 Esp. Rep. 62. 1 Sess. Ca. 246. If, however, any part of an 
often ee be completed in Middlesex, though the rest were committed abroad, an indict- 
ment lies in this court, or, in case of misdemeanour, an information, if the offence were 
committed in any other county. 1 Esp. Rep. 63. 2 New Rep. 91. And this though the 
defendant himself was out of the kingdom at the time, if he caused the offence to be 
committed here ; as where the defendant sent over a libel from Ireland to be published 
at Westminster. 6 East, 589, 590. Persons in his majesty's service abroad committing 
offences there may be prosecuted in the King's Bench by indictment or information, 
laying the venue in Middlesex. 42 Geo. III. c. 85, s. 1. *8 East, 31. So offences com- 
mitted in the East Indies are subject to this jurisdiction. 24 Geo. III. sess. 2, c. 25, as. 
64, 78, 81. 5 T. R. 607. So if high treason be committed out of the kingdom, it can 
only be tried in the court of King's Bench, or under a special commission. 32 Hen. 
VI 1 1, c. 23. 1 Leach, 157. 1 Ilale, 1. And this court has jurisdiction by information 
over otl'ences committed in Berwick. 2 Burr. 860. — Chitty. 

5 All informations filed in the court of King's Bench, and all indictments removed there 
by certiorari, if not tried at the bar of the court, (which rarely happens,) must be tried by 
writ of ni.ii prius. — Christian. 

8 Hut, by the 25 Geo. III. c. 18, it is enacted that the session of oyer and terminer and 
gaol-delivery of the gaol of Newgate for the county of Middlesex shall not be discon- 
tinued on account of the commencement of the term, and the sitting of the court of 
King's Bench at Westminster, but may be continued till the business is concluded. And 
the 32 (Jeo. III. c. 48 was passed to continue in like manner the sessions of the peace, 
and of oyer and terminer, held before the justices of the peace for the county of Middle- 
sex. — Christian. 

T In one of the statutes of the University of Cambridge, the antiquity of which is not 
known, the word starrum is twice used for a schedule or inventory. The statute is 
entitled De computatiofie procuratorum ; and it directs that in fate computi fiat starrum pm 
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court of wry nut ii-iit original..'' hut m*w'-niod«dli*d liy fttatutv* H Hi-n VII r 1 
and -I Hi ii. \ 111 r Ji>. • -1111-1^1111^ ill iliv «'!•-» lord- -|uritual ainl l«-iijj-»ra. 1-* ,t.£ 
privy riMiii-i lliir-. toifi-tlii-r with tmi jud^f- nl" (In* « uiirtn <>l romm>>ti law. « tii, 
uut llir iiiii'i-vriithiit iii any jnr\ Tln-ir juri-dn thin i-xit*n*li-«i lr^iillv «•%• r n-#iA. 
••VI | M ' r .|ur\ . iin-lM-lt;i\if»iir of r»h«-rit1«. ainl otln-r notorious "iiii*<li-iii*-an-n*r<t 
" l- J i-ontr:ir\ to tin* law- of thi* land V«-t thin wa- alti-rwar*)** a* .••r; 
flan-nd'Hi int'ii'ia- u- •• , -m-liln-d •• tu tin* a— rrlniir ••!" all pro* 'Uiu.* !;•••,- il ; 
order- "I -tali-; In tin- viii<!ii-:itin^ nl" illt-^al ruiiiiin—ioim ainl i:raiil- of in >i<- f*. 
lion; Imlilnii; for ii«ni« >ur;iW«- tliat w hndi |»U*a-t'd and for ju-l that nlm li pn-hlr*t 
and lici-iiiiuhi; Initli ii i-iuiri ol law to • !• tirinim* rivil ri^ht- and a i-miii of rt*wi*ar 
to cMirit h tin* tiva-ury ; tin' <«uin<ii-tal»li' by |iro4*lainalioit« «iiji»imn^ l-» \L* 
po«>|»|i* that wliii-li h:ii h'»l iiiJ'MIh'I by tin* lawn, and pn»lnt>il mi; tloit «Li<t 
wun imi |in>hiliit«'il . and tin* Mar-idiainhrr, which ron»i-tt-d i>| the -aim- ji n-^a* 
in dinVrriit room-, ri-ii-iirini; tin- hrrat-h and iIi-mIm dum-i' tu tlmm- prm iaiual.^* 
by wry j;ri*al lim--. iin|»n-«min«-m-. and i-i»r]Niral wwritu-» : »•• that m\ *i.*nr 
H|HH'I In any art- Hi' ••lair or In tin 1 |u-r-oii- i»l* !•! a li-f* il it* n wan in iio tilio- iu«>rr 
penal, and tin* foundation- of ri^lit ncvi-r nnTe in danger to In* <i.«tr«\oi 
For wliii-li iva-on it \ia- tinalU alMili-du-d, by ntatuU* 1«» far. I r. I", in t«W 
general joy of tin ' whole nation. ./> 

•■•fix 1 "* * ' hl ' r,,,irt «»t «'AiiM/ry.'f i of wliii-li we al-o liiruierlv »p"ke r a« * 
J military muri or emirl of honour, wln-n hrld Ulon* tin* t-arl iuar»taa. 
only, i- nUn a « Timmul •■••urt whni Inld Iwfiire the lunl hi^h ••on*iul»Ie ol Kn^Laiva 
jointly with the earl mar-hal. And then it ha- juh-dietioii uvit pba- ol i-> 
and iiii'inlit-r, ari-in^ in matter- ol arm** and deed- of uar. a- well out «-i u*- 
rvaliu a- u it hin it. Hut tin* criminal a- well a- rivil pari <»f it* autifr.u » 
falU'ii into I'titin- di-u-«>. thnv li:i\ iii^T Ih-i-ii no |ntiii:uu-iiI liii;h i-«iiiMal »t •<! 
Klligland lull only y«/-» /nit- r..». at t oroiiati«ni** and tin* liki* -in»i* tin* ai:a*:>:<r 
and f.xriiitioii nt ' Stallonl dukr «»l Hm-kin^liaiii in tin* tliirtf«*ntli war ••! JI* ttr;. 
VIII.; tin* an t lion ty and i-liar^i*. Imtli in war and |H*ari*. Immhu dttiutil t«-> ai^|>«* 
tor a milji-rl : mi ani|iU k . that \vln-n tin* <-liirf jii-tiri» Fim-ux «n- a-kt-*l l*y k.a^ 
llfiiry tin* Ki^htli Imw tar tiny i*xt«-inli*d. In* dr« limd an-wi-riiii:. and »aid !L- 
dfci^ion of that i|ii«*-ti«'ii lifloii^rd to tin* law of arm-, and nut to tl«i- ia» ».; 
En^laiiil. 7 • 

t r > Tli«> lu^li i-oiirt of «f./iii »r. i o*i/.i A : lndi| Ix'forr tin* l»»ni lii^h admiral •■! Kaj; 
land or hi- «l«-]*tit \ , -i\ U«l tin- jud^r of tin* admiralty, in not only a <^>urt ••! i ;i . 
but al-o nt criminal jun-dn tioii Tlii- rmirt hath r<^ntx:iiii r •*! all <-niu«« ai.-. 
ofl'riMT- iiimmitti'd imiIht ii|miii tin' -ia or "ii tin* i na-t- mil ol tbt* Ihm|\ or «- a Ira* 
of any Kn^li-li ri»uiit\. ami. I>y -tatuti' l.'» Iin || v. ;{. of death and u.a\ 1«ck 
litt|i|ii'iiin^ in irivat -hip- ln'in^ and hovrrin^ in tin- main f»trvain ot ijrvat nrrix 
iu w «aii i mi.; «• .t «• r ■ i ui. i .t. •. n. r »»•■ ••! i f |- -i ' rif jiwt -i ■■« !•>!•• «kv* tii« *n««»ii a*i ua« 

n*lr« Jtf «* f i ■ ... \ l' ■ / «. , , r. fit J i *| .«■ Ulr if* ha. tut* ■ k • Im'i IS* ■■* 4M lk^ f>« i» 

•■nl'a \>«r !-• k I l-l« II I ■ » »l ».| » II «f I i- i, ■ • n. r.... U.» r<» P. <l u« I lb ■«!«#• .*«r«hl«-««« t ^ 

t|l If 4. . • IIh r • :].. ■ i >. i an. . ii„ i,. -i« | r >l <■ ■ t 1 1 ■■» h «• > • «v*«i7.l -4 ia««r ••* »-i ■» «yi 

n«iUiiiii4^ •>!■•■ • ii i* « i- . ■ » .. | . . i ■■. ir«. | i- m . i. .r r. i^l i, <ln ht* ««»• 4 !■». Cwm TV*- 

atorr-r v i ../•r »i. |. •>,.,, u.. j .. .. .. |; . .i>h>k--«- t r. «• im i • .• i»r( «iih • •«• r*|i«u 4 ti !*>«««»«) 

Am *•• <| | ■■••I I.. tl.r uar f •!.. • ■• . • - .-i^ . . a-i-ii.. . i m l"i t * r- k*. « ■ •■, «a>l ■ Ikr r ff*|P 'Vft 4 !*•• a^. «*4 

iliclr )u .. .i . . ■, ..■% I ■ i ■ ■ • ■• f. •• t ... m.. ... i. -.. in. . r:|i. (ai.k is* talir hatt i»^.«s 

■ ( arr« h.tu*. r i> in-nlt-ti"! in n < i • I • i« .*. 1 ■ ■ !.«•■ ft i? i *• I : • |. 1 . J- I . ik* **m tm %hm ftf-4 fAwaw *■•« 

|*r« iHu.l.l ijr.r llw m>i|* Mh •«>.,<••• •' w '»" ■ ' >m< i lMr.<«. ait-l lh>r» ta IB Ikt aiUfaA «*w««m a*ar. 

MiMlrr -I- ki,«<-uT- .!.•■• • , i »i ••»: r ^ .• M»» i i % I . \? • i»r? f«ll an»«W>taral a«afl aawajaa 

lira*, ant ■■«;.• r • ^r> •■ ir .a^ n. -| , -i i ^ ■» -- -i #. m.' ( <hr nnn ••■ ■ a»J r <f» «4 taw iwaw*. •**> 

#aVi i#J ;*-i : i r.* .i|rf ... ll»,' ,....'.- <:.».«,/.« .'.'.- j • i U nli -an IIh lai« .rf t«r»y '• I ft* am aajMaBMM p*iV 

■l I.. I f .1. i f •■ •• f ' in- . « :- i. O.- m- ■■ • r •«. I. i •( -U.-h l al«l ■ «IV«1 arr ajftf «ff ife* aaaftftw 9J«a 

Ja-ftiali »?.»■■ « ■ | i, .ft. . « i *..**• | -• f «it it* |>«iara«, at* a ftJau to ftjfftttal a» U> Bfta Paft4 

kilur •) » r r..». , .-1 ii. .«« » . . t, |, . 1. ..-,,. .| ,..•... , 1 f.. a 
•nil in \ .m |..|.. m-» i if - ■ > «l. '. ■«.■.■!■ • •!.- • « "i.-l ir .' lUftti PCI 

Mil' ifi I..- II.- J.»- ... ii | U..1 i.: 4 i I « •* 

• l-«i- l» ■ : • a- 1 1-., a <• »•» nf a <«r *•» 

■ • Hi- I I • I .<ka 1 ... » I I:..- UI 1*: 

inimiuf. -; . m •'.»■. i- .•.. f. i ' ■ -«......,, -.f,j 'am pa^a^ n /**■» «mi n—< ** 

ifblfi '■" ■••■*■. '•» ■. • ■ if.lfw faift-" ftftifa^aftiaV "aat'tf 

yui.i i •■■■•!■ .n- -* I - . « "* • j "J - i- .ii \. ii •-.!..■• *..uld *-• malr al tl*^ k\a«t 
•■\i In |i' t ml !)•• i<-.:ii m)i> fi- ti.. \ «• ■ ■ i ■■;!-.:. 1 u.-nM | ■i-'ImMv l* call«-i tlw ? 
clmiiiit » ■• h hi -t i »> 

•Hud* ii- I't-.it: t tli. i'..urt •■! S:.ir h iti.Ut > ii*>m |-u>4i^hr-| at ibe 

Uir lUi \n|. ot ( '• ilh-i lajn*a J in uln-a — < ihimiiv 
«4 
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below the bridges of the same rivers, which are then a sort of ports or havens; 
*ti< h us are the ports of London and Gloucester, though they lie at a great 
distance from the sea. But, as this court proceeded without jury, in a method 
much coiitormed to the civil law, the exercise of a criminal jurisdiction there 
was contrary to the genius of the law of England, inasmuch as a man mi^ht be 
there deprived of his life by the opinion of a single jud^e, without the judgment 
of hi* peel's. And besides, as innocent persons might thus fall a sacrifice to the 
capriee of a single man, so very gross offenders might and did frequently escape 
^punishment; for the rule of the civil law is, how reasonably I shall not r*.wm 
at present inquire, that no judgment of death can be given against of- *- 
fenders without proof by two witnesses, or a confession of the fact by them- 
selves. This was always a great offence to this English nation; and therefore, 
in the eighth year of Henry VI., it was endeavoured to apply a remedy in parlia- 
ment, which then miscarried for want of the royal assent. However, by the 
statute 2* Hen. VIII. c. 15, it was euacted that these offences should he tried by 
commissioners of oyer and terminer under the king's great seal, namely, the 
admiral or his deputy, and three or four more, (among whom two common-law 
judges are usually appointed;) the indictment being first found by a grand jury 
of twelve men, and afterwards tried by a petty jury: and that the course of pro- 
ceedings should be according to the law of the land. This is now the only 
method of trying marine felonies in the court of admiralty, the judge of the 
admiralty still presiding therein, as the lord mayor is the president of the session 
(A* oyer and terminer in London.* 

'The jurisdiction of the commissioners appointed under the 28 Hen. VIII. c. 15 wan 
eon fined by that statute to treasons, felonies, robberies, murders, and confederacies; and 
therefore the 39 Geo. III. c. 1.5 declares that it is expedient that other offences commit- 
ted on the seas should he tried in the like manner; and it enacts that every offence com- 
mitted upon the high seas shall be subject to the same punishment as if it had been 
committed upon the shore, and shall be tried in the same manner as the crimes enume- 
rated in the 28 Hen. VIII. c. 15 are directed to be tried. And as persons tried for murder 
under that statute could not be found guilty of manslaughter, and where the circum- 
stances made the crime manslaughter were acquitted entirely, the 39 Geo. 111. c. 15 ex- 
pressly enacts that where persons tried for murder or manslaughter committed on the high 
s»«a* are found guilty of manslaughter only, they shall be subject to the same punish- 
ment as if they had committed such manslaughter upon the land. — Christian. 

The 4o Geo. III. c. 54 enables the king to issue a similar commission for trying such 
offences in the same manner in any of his majesty's islands, plantations, colonies, do- 
minions, forts, or factories. The 43 Geo. III. c. 113, ss. 2 & 3 provides that any person 
wilfully casting away any vessel, &c, or procuring it to be done, shall be guilty of felony 
without benefit of clergy, and shall, if the offence were committed on the high seas, be 
trie*!, £c. by a special commission as directed by stat. 28 Hen. VIII. c. 15. The stat. 11 
& 12 W. 111. c. 7 contains provisions against accessories to piracies and robberies on the 
high seas. Accessories before the fact, on shore, to the wilful destruction of a ship on the 
high seas were not triable by the admiralty jurisdiction under 11 Geo. I. c. 29, s. 7. 2 
Leach, 947. East, P. C. Addenda, 26. Russ. & Ry. C. C. 37, 8. C. But now this is provided 
for by the stat. 43 Geo. III. c. 113, which repeals the statutes 4 Geo. I. c. 12, s. 3, and 11 
Geo. I. c. 29, ss. 5, 6, & 7. 

The 2S Hen. VIII. c. 15 merely altered the mode of trial in the admiralty court, and 
its jurisdiction still continues to rest on the same foundations as it did before that statute. 
Torn. l>ig. Admiralty, E. 5. It is regulated by the civil law et per consuetudine* tnarimu, 
grounded on the law of nations, which may possibly give to that court a jurisdiction with 
which our common law is not able to invest it. Per Mansfield, C. J., 1 Taunt. 29. The 
statutes 2N Hen. VIII. c. 15, and 39 Geo. III. c. 37, do not, however, take away any juris- 
diction as to the trial of offences which might before have been tried in a court of com- 
mon law; and therefore an indictment for a conspiracy on the high seas is triable at 
common law, on proof of an overt act on shore, in the county where the venue is laid. 
4 Ea<t. ltVI. If a pistol he fired on shore which kills a man at sea, the offence is properly 
triable at the admiralty sessions, because the murder is in law committed where the 
death occurs. I East, P. C. 307. 1 Leach, 388. 12 East, 240. 2 Hale, 17, 20. But if, 
on the other hand, a man be stricken upon the high sea and died upon shore after the 
reflux of the water, the admiral, by virtue of this commission, has no cognizance of that 
felony. 2 Hale, 17, 20. 1 East, P. C. 365, 366. And, it being doubtful whether it could 
be tried at common law, the stat. 2 Geo. II. c. 21 provides that the offender may be in* 
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TIicm* five court- innv In- held iii any pari (if tin* kingdom, and their jorwdic- 
tiou rxirmi- fiMT crime* that urif»c throughout tin 1 whole of it. fmm one rn«i u> 
tlu* other. What follow nrc aN« (if a general nature, mid universally diffused 
over tin- nut it in, hut \ ct an* of a local Jurir>ilit-tit«fi. ami coiitined to pmrtuwiar 
diMrict- Ot which -pecie- arc, 1 * — 

ti t 7. TIh- court- !•! "vr ami Urmuxer and the jreneral •/•!<*/ '/Wirrryj i . whira 
art* held hef..re tin* km^'- commi— •imirp*. among whom an* usually two jud^a* 
of tin- court* at Wc-tinm-lcr. twice in every year in «\irv county «*f the king- 
dom r\i-i-|ii tin- four northern one*. wIhti' they an- held only «»ihv. and l^itnioc 
and Middle-ex. whin-in they an- held eight time-*. The*c were idighlly men- 
tioned in tin- pi-*-* .-« i i iiir iNMtk t A i We thru oli-rnnl that at what i» n«mai!y 
called tin* a*«-i/.e- tin* judge- -it \*y virtue* of five «evcral authorities, two of 
•■»■"• n Wh - |, li. the «■• miimi— — i«»it »»f ii«ijf' and it** attendant jiiri*»dii*lii»ti of blm 
"' J 9 i*nus t U*iiig principally of a rivil nature, urrr thru explained at Urjr** 
to which I -hall only add tlt.it I Ii«— *«• Jm*t !«-«■■* ha\e, l>\ virtue of M\«nl Mat ate*. 
a criminal jurisdiction al-o in certain -|»ecial ca-c- f< Tin* third, which i» the 
com initio n nf the /"»*■•••. wa« al-n treated ot in a lormcr volutin-, m ■ when «r 
inquired into the nature and ortice nf a justice of the jN-ace I f*hall ••idy add 
that III! the jll-tice- ot the peace of any count V wherein the a»Mj-.c* an- held art 
hound 1'V law to attend them, or el-c are liable to a tint*, in order l«* n't urn r*» 
co^iiixanei-H, Ae , and to a— i-t the judge* in -uch matter* a>» lie within tfcrir 
knowledge ami juri-dirtion. and in which *ome of them have pro ha My It-en mm- 
eeriicd h\ way of pn>\ hm- examination lint the fourth authority in the coov 
min-ion of .ii/ f r ami t'tn"n*r.. t> ■ to hear and determine all trca-on-. feloiiif*. aa-i 
niif«<lrmeanoiir**. Thi- 1- direi inl to the judge- and w vera I other*, or any iw«. 
of them ; hut the judge- of -erjcani--atdaw only an* of the yif mm. m» that the 
rout eannot act without the pre-em-c ot om» nf them. The word* of the cum- 
mit*sion are. "to impure, hear, and determine;" -*o that h\ virtue of thU n t»- 
mi**Hi<iti they can iml\ pro«re<l u|niii an indictment found nt the *ainr a#»iz<<* . 
for they mil**! tir-t inquire hv mean** of the cr.md jury or imjue^t brforv tkey 
an* empowered to hear and determine hy the helpoi the |»efit jnry Th^rrlt-rv 
they have. I>e»ide*. tilthl\. a cum mi-** ion ••! general •/!#••/ *hUr*ry m . ••• whirk #av 
jMiiver** them to try ami dcli\er every pri-omr who -hall In* in the rwd wk«« 
the judtreH arrive at the circuit town, whenever or hefore whtini-wa'ViT indict***!. 

•«. 4 In-I l»i !■* 'J U-i I* i* .^ •: - IU«k I* (' 14. • v. U. I i |^c« Ul 

ret • *.» i-Hf*>i*». 1 1 

I*. V U. k if {. rti • Ifvl 

i« -■ u.i I* i- -» : iii«k i* « > 

diet**«l in i)m- i-oiiiii\ wht-ri' flu- |..irt\ iln-<|. Si tht- oimrt- of iftnmif>n law bat* uit* 
n*nt jiin-ili. !.<«ii w.ih tin* .i<ini:t.ilr\ in murflepi i .•miiuit«<l in Milford llarrD ai>il m «JI 
oilier h.i\*tiv .-i.-.-k-. iiimI r;\. r- \u fhi- r. ullii. J l.«i»eh. I*"*.*::. | KjmI. P •' » R t 
K. t*. <*. -I.». S ('. I'lmin-aik «!f,ihn>/ it **hi|i'» nnehor »n«l i-onlr i« a r«|>4lal oPVix# *H 
the imiriiie U*a». uii'l |Mii i: .i,.il.] ( . umliT flu- 'J** II. n. VIII. e. I.V — ihr J 1 .* <inv III r J? 
n<>t •-xteiiilunr to tin- «.»•«• |{ .i h. «'. r. pj:i. Tin* I <■•■«». IV. r !•!.». I p«*nrt«r^*« ia>mx 
the erniif* mifl oth n« •■- m* nf i«-ti«-«l m I. »o«> III i .'•**. taIikIi *hall I* rv«itliitt«»4 r« 
the liii'h -.■•«.. fiit •■: ilit* l--l\ nt nf i \ ii«iini\. •hall l»* lint-h* t«i thf* *4inie punMhn»»*Wt m 
it < ointiii!!* *i «<n l.iii*l mi I ti.-l.iii>l ii lr- I.iihI. uii'l -hull U* iri<mire<J of, Ac. am tr**ire>c**M. 

Ac. nre |.\ '.- ||. n VIII. K A U « •" l>i. — I Ml in. 

••Tin- <'«-titr:il rr.tniit.il < xiirt. hIikIi )uu> jun-.li«iifn to h«*«r and r| t i nman aQ 
tren>< •!!*>. iiiiir«|i*r<i. t« ]>>ui. •>. ami tni-d.-iij. iiiioiir- eomniittt «l Hithin then It of I>wr»*iaw w*A 
the (••iififv ■•( M.'l-ll.— \ ami i» rt.nn jart- ot the •fiiiiii*** of Yj++x. Kent, and S-ane*f. 
and nUoull lift. -in*. * i fiiitn:M.-«l «>ti flit- I. .h ». .»» an! ftln r plae«*« nithin tbe^wrt miMOtW 

of th* Hflimralty T!>: rt n:i« t-.t M hl>h* •! m l**.'t h\ tl..> Matute 4 * S W |V r X. 

and -it* tHi-|\«> tiiiif* mil i>tti-ii-r it m*. •■*.«r\ «'*«*?*. \*»r uii.ler n>tnmu*n« <y mrr 
■n«l itrnnn.-r i«r ( <l pi<<l •!• ii\*i\ Th<- t ■ ■ • i »r« - - "r |»r-«n- luninl in the ri^nijMn ■ 
CftHpi*t ft ilit* l>r 1 ii.a\.<r. t« r *h> tin..- -U-siur ••! t li «- • i*\ of I..i|m|o|i. th«* lord ekanc*e*!«f*e. 
all t)ie jinl^'t-. L-r I In- inn.* I •■iiitf. ot tin- .flirt- <>t i^u.-.n"- |U-n« h. t^nnmnfi Pl«*«k aw4 
Kxrhe*|u>r. ih«- neli*' - *>t fl * •'■•urt ■•! Knikriipr.'\. tli** jikIi*** i«f the AdmirmltT. tW 
I«iniii ot id.- Ai. !■•■-. il.f nl«ii rnit'ii «>t tin* «-it\ «•» I., ifl.-n. ihe lC«*eonl«*r mn&Vrmmmmm 

S.m.mM .-1 i) i\ ••! |fii>|..ti. tli. nilfcT.. ..f i|,.- <li.-ntl'- i 'fiirl of the rifi of Inn-jura. 

and »'\ . h in.-. l!« r- itii.i «\ iiii||>f« ft ill.- mii . rn-r • •■•ir!« : l-nt in pnH"tiee tin* tnafe aw 
f«*iierull\ | . r •- - < I • ■ I *\.r l<\ ih.i |ii«l|*.-» •-' *>..- mi|-« r ;>t • «• iirin mho mt by iwlalarMf atad 

•br law .'tli* » r» ..t tln-«il\..| I^.||.|<> n.-- Klftft. 
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or for whatever crime committed. It was antiently the course to issue special 
writs of gaol delivery for each particular prisoner, which were called the writs 
dn bono ti m«lo;(p) but, these being found inconvenient and oppressive, a general 
commission for all the prisoners has long been established in their stead. So 
that, one way or other, the gaols are in general cleared, and all offenders tried, 
punished, or delivered, twice in every year: a constitution of singular 



use and ♦excellence. 11 Sometimes, also, upon urgent occasions, the king 



[♦271 



issues a special or extraordinary commission of oyer and terminer and gaol delivery , 
confined to those offences which stand in need of immediate inquiry and punish- 
ment; upon which the course of proceeding is much the same as upon general 
and ordinary commissions. Formerly it was held, in pursuance of the statutes 
8 Kie. II. c. 2 and 33 lien. VIII. c. 4, that no judge or other lawyer could act 
in the commission of oyer and terminer or in that of gaol delivery within his 
own county where he was born or inhabited, in like manner as they are pro- 
hibited from being judges of assize and determining civil causes. But that local 
partiality, which the jealousy of our ancestors was careful to prevent, being 
judged less likely to operate in the trial of crimes and misdemeanours than in 
matters of property and disputes between party and party, it was thought proper, 
by the statute 12 Geo. II. c. 27, to allow any man to be a justice of oyer and 
terminer and general gaol delivery within any county of England. 

8. The court of general quarter sessions of the peace(^) is a court that must 
be held in every county once in every quarter of a year, which, by statute 2 
Hen. V. c. 4, is appointed to be in the first week afler Michaelmas-day, the first 
week after the Epiphany, the first week afler the close of Easter, and in the week 
after the translation of St. Thomas the martyr, or the seventh of July. 11 It is 
held before two or more justices of the peace, one of which must be of the quorum. 
The jurisdiction of this court, by statute 34 Edw. III. c. 1, exteuds to the trying 

(J») 2 Inst. 43. (f) 4 Iiwt 170. 1 IU1. P. C. 42. 2 Hawk. P. C. 82. 

11 The 3 Geo. IV. c. 10 enables in certain cases the opening and reading of com- 
missions under which the judges sit upon their circuit after the day appointed for 
holding assizes. 

Every description of offence— even high treason — is cognizable under this commission, 
(2 Hale, 35. Ilawk. b. ii. c. 6, s. 4. Bac. Abr. Court of Justices of Oyer, Ac. B. ;) and the 
justices may proceed upon any indictment of felony or trespass found before other 
justices, (2 Hide, 32. Hawk. b. ii. c. 6, s. 2. Bac. Abr. Court ot Justices of Oyer, Ac. B. 
Cro. (-. C. 2,) or may take an indictment originally before themselves, (Hawk. b. ii. c. ft, 
s. 3. 2 Hale, 34:) and they have power to discharge, not only prisoners acquitted, but 
also such against whom, upon proclamation made, no parties shall appear to indict them, 
— which cannot be done either by justices of oyer and terminer, or oi the peace. Hawk. 
b. ii. c. 0. s. i>. 2 Hale, 34. It is not imperative on a commissioner of gaol-delivery to 
discharge all the prisoners in the gaol wno are not indicted; but it is discretionary in 
him to continue on their commitments such prisoners as appear to him committed for 
trial, but the witnesses against whom did not appear, having been bound over to the 
sessions. Rush. t V R. C. C. 173. But it seems clear from the words of the commission 
that these justices cannot try any persons, except in some special cases, who are not in 
actual or constructive custody of the prison specifically named in the commission. Hawk. 
b. ii. c. (>, s. 5. Bac. Abr. Court of Justices of Oyer, Ac. B. But it is not necessary thai 
the party should be always in actual custody; for if a person be admitted to bail, yet he 
is, in law, in prison, and his bail are his keepers, and justices of gaol-delivery may take 
an indictment against him, as well as if he were actually in prison. 2 Hale, 34, 35. The 
commissions of gaol-delivery are the same on all the circuits. Unlike the commission 
of oyer and terminer, in which the same authority suffices for every county, there is a 
distinct commission to deliver each particular gaol of the prisoners under the care of its 
keeper. 

The court of general gaol-delivery has jurisdiction to order that the proceedings on a 
trial from day to day shall not be published till all the trials against different prisoners 
shall he concluded : and the violation of such orders is a contempt of court, punishable 
bv fine or imprisonment ; and if the party refuse to attend, he may be fined in his 
absence. 4 B. & A. 218. 11 Price, 68.— Chitty. 

11 The Michaelmas quarter-sessions must now be holden in the first week a 11th 

October. 54 Geo. 111. c. 84. If the feast-day fall on Sunday, the sessions are w m 
in the week following. 2 Hale, 49. — Chittt. 
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2iii«1 ili-ti rriiiiiiiiif all t" !<-iii- ■» ami in- pa »•*«■«* \iliat-»ni-vrr, though tlu-y •■ ! !■•'»"» l/ 
i'\ it \r\ .i:.v :i..i!ir I'll.-inr tt.au -mail t«-l« pit i« ■» u i T li >ri tin- l*in hi «»I • ■ r m \ 
t ln-ir riiii.n. .»-.«. n |.|-.i". himj llj.it. il :uiy «a-i- n| -iimuhv an*-.*. lh«-y •! a!, r.- i 

lirm •••■•! '.. _] i . - 1 mil i.! l-ut 111 t In- |i|-i -iln-i- itf i.||f- i>; liit« ji|«(i<i»*« it|" il. -I-: .• 

King'* l-i-n r i ••luiiMiii |iii'a«. ur ••in- ■•! tin* !■!■ I^r* ■• • •! a**:/* 1 Alnl I in r* ! •■ 

».i-.» i imu'ii'T- .Hi 1 tiiln-1" i*:i|iital !*-!< *i > !•-•« an- itMialK r«-mitft-«l. I'»»r ft •»:.■*■ 
" , " ' **.•!. n, i, ii::il. (•• •],-• ai-i/*-* Tln-v ranm't :il»«i try any in* • n a'-: 
iift'rlirr U .!ln >iT «■ >> }•!■•—- |hi*AiT i.i\--I1 1 1 ti-lti hv t In- -laf "if ■■ u hi> h i n a!* * • • 
lint ll.i !■«■ .iii- !m:iii\ .'Il-ii- i -- aii I jiartsi -nlar tn.tf r • r- w li i« h \*\ pari i* niar ■i.i - ■ ••• 
Iii>I«uij j :■••■■ ii\ »«■ th.» j:;r:«iin ii>>ii. :iimI ihi^I.t !■» !■•■ jtr« ••»••• utt-- 1 in Ihi* • ••«.r*. . 
a* tin* -r:i:..n-r iiii-»iiiin;ii.- »iir» a^.UTi-.! fin- |iii !•.:•• «w « • •mim-ii* <alt n li- >f *tm- ■:. '- 
ing in |. ;..i \ . :ui<l i «|u « iail\ «"t!i-in •■- ri-latiii^* !«• tin- L'ariif. Injli«a\ •. aM ■i*»- -. 
l>aMar>l « Ini-in n. tin- — -tin sni'iit ami pr«i\ i-i«m «»t tin- |--»r t vagrant*. ■*■ r*.ar ■•• 

WSI^«'N, ;iji|i|-. n:;i i-« ( ;||| ( | Jh.J.i-Ii n« lj-»;Ult^ *t NiflH-n| tin— ■■ Jirr |iP «T«-.jo | gj- ■ ■ 

l«v iii*l i< -in, i -nt, ami iitlii-r«t in a •tiimnarv way \*\ iimiH-n ami *>r>\*-r th*r*ru|«*ft 
wliiih ii|-i|. r in:i\ l«»r tin- tm»»»t part. uiil«—« giiaphM airaiiiM hv particular »tj?at.* 
Ik* rt'iut »\ t-i j mil* tin' i-iiiirt "t kim:- Im'Iii-Ii l-y a unt ••! #■• ifi r>m /.#•».*•. an-i I* 
tlierv i illn-r «|ii:i-li«*< I ••!■ mntinm ■■!. Tin* r««'npU nr n-IN ••! tin- •m-*«i«»ii« an t«»»». 
Iilttti'<l t«i tin- cii»tii<h n|" a «»|MM'ial "ftici r <li'ii<<tiiiii:iti-i| tlif rvt'& r-t*tl' rvm. « t« 
i«* nl\va\ «» a jnMii-f ••! lln- »/n. •/'<;*« ; ari'l atii«'iiu r tli*'tn <'f' tin- '/'#• -rvin - •vatli I -air. 
Iianl f ' a man !'..r tin* hb>>-*" |»art i-»|h«i istilv |»nk»-«| mit. ritln-r fur wi«mJ««ih. ■^■«ri:«- 
initn-i*, i»r m-ilit. Tin* ii< •ihmkii ii«n n| tin* #-»/-f ■• r..f»//..n/#« \*lin i* tin- j»r:ii' .|« 
#•# n/ nfti i-i-r in tliiM-niiiitv, a-* tlir l«»r»l In-iiti-iiiiiit r- f h<- «-tiii-l' in i/nnMry «^>rnriiar.<] 
in |iy the kind's -T^ii-inaiiiial : Mini t«» liiin tin* nutninatinri i»t tin* < !t rW *>f tt* 
pvacr ImIhii^-*. \ilin-li ntli'i" In- i«* rxprr^ly t'orKi'Mi-ii to -••!! V*r m<iii«*y * 

In nil >>f r«»r|<«irati'Hi-ti«\\ n- tln-ri- an- ijiiarti-r »« — »i ••m* k«-j«t lTli»rt' juMhi*« •/ 
tlu*irow n. w it Inn tiii-ir rr-|M-i-tivr limit**, h hit li l.a\i- i\a« tl\ tin* »aiiH' aullf-rli 
an tin* L' , 'n' , i*at ijuarti r -^--n-n- nt tin* I'niiiity. •■ x« • | -t in a vt-ry !•••* liftar."** 
olio ol ll.i- iip—i cui^nltral'l'' «'|* wlmli i- tin- in:iTt»r ••! ;t|»p aU I'mni ••nirr*» *»f 
l*i'iiii»val ol" tin- |Mioi' t *a liirli. tlioii^h tlii-y In* innu tin* nnit-r* «•! «^»r|»»'ratji-n ju— 
tiff?*, imi-r Im- t.« tin- -m -.-.iii n- «it" tli.- r« unity. l»y -tatut ■ *• A !• \V 111 r Bo Ik 
Im»| h «->T|«'i*:iti'Hi- aii'l i-i'iiiitii-- at lar^i* tin n- i-> ->*iii.- t nn«— k<-|-t a •]•••*:*!'• 
• ■*-'i i "l" n . v -•■"*-» i, »». I'V a ,,w jii*ti«-*-. !••!" «!c-|'.it«-liin^ -nialli r liii-;in-« ;a tt- 

1 n>-i^lil'->nrli I l«tu«i?i tin- Iiiiii'niiI tlii- :/> inral •■•-mi>ii»: a* !»-r li- 

ri'iihiiiir; ai< i.-hi-ii, pa^-ni:: tin- :i » « * »*i n F -» n|" tin- j an-li iptti'-«-r>. ami tin- l;L«- 

1». Tin .%/••■■«/' * r-.»irn. r nr r<'(a(n»ii. i*» a iniirt nl ri-ii-nl ln-M li*ir«- i **rrr 
year, u itl.m a inniitli alter Ka-trr ami Mn-liai'lina-. I»t«»n- tin* **f»i nfT. in «J:tT« n t*; 

Iiart** «»t ti..- i t • 1 1 1 1 1 \ ; 1'i-iii^ ini|i-i-i| miiy tin* turn ol tti»- -lirntr t«» kiH»|» a c**urt- 
wt in i-ai-h ri-»jM-i ts\ r 1« ii if i r •-• 1 »• tl.ii tlnTilnn- i- tin* L r ri-at Mmrt Ni-l ••!' lb* 
comity, a* tin i>.i:nt\ i-i.iirt i-» tin- iinirt-l»aii'ii ; U*r ■■til nt tlii-, l«>r tl.«* i^ f 
tin* hIutii!. w.i- ;t taki n. 

111. Tin- • .ii/f /»•/. «»r i-»«. ■' /. iMi.'y ;'r •/>/•.. .i ul.ih i* a miirt nf m-«inl. Lti. 
ninv iii tin* \ i ar. ami ii<>( • -i i •n«-r. v uitlnn a !•:•:■:;■ niar Imii'ln-'l. l<»r>l«i..fk. i-p 
inaimr. In tun- tin- -i« u:n.| nt tin- li*i*t : Im mi; tin- k;i.:' - rmirl. irranloi U\ < Kartr^ 
!•» tin* i'T-1- nt tlm-i' linii'Jt" <l- nr inaimi-^ It- n*:/i|ial inf ••?■! wa*> fit \uw \b+ 
IraiikjiIi'L'i -. that i- f tin- in riin-ii within tin- hl«rt\; m Im, w«* may rnmr-r 
Ut, .: :n fni-'lin^ !'• tin- : n^t if til :«>n ••! tin- ^n-at Aitr«'l. ut-n* ail routaa!!j 
|»li'i|^i a - t-»r tin- l' ,,4,, I l>ilia\i*' irn| ,-a. h ntlii-r. IU -i-1. — tl.i-. llu* iin-^^i'ialfi. *4 
till 1 |m a> i . aii'l tin* rlia-tloi Unlit "1 •liVi-r- liiklUlti ntViln t ■■• ai£aillnl llu* |.*;K*< 
l'<hm1. an- tin- "i-|i rt- Imtli nt' llu* •-« «u ri i«-«-t ai.t tin- -luTilt'** t»um; mUi«b bate 
I'XactK ti.. -;i:iii- nil i-ln tj-.n. on*' l-.m U ' niil\ a lar^t r «.|n'iii*-» n|" the other, ri 
ti inl:n z ■•'.•■!■ ii. ■!■•■ ti!r;'--i\ hist m>t «.\ir in-'ii- * aii**"* All fn*rht •!•!•■»?»» •att^'f 
tin* pr. - ;-,. t ai.- ..h|:-.-l t- a'ti-inl th-in, ainl all |n r-..in-* mrnninraiit tht-n : 
hIiii li ■ ■•rii!n-*rai.' \ i -'i- *' - n. ii»h.ii!\ I vins* tl.i rt . a n-^nlatimi wliirh •!«■•« ::• 
origin !•• : I. • Lw - nt k.i..; t '.•■:,. it. Hat |m r-«»n- uii'fi-r lui-Ucand at»o\*- ui:v 

1. • ■ i ., ., ::44 . v .. f ! fifx K 
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years old, peers, clergymen, women, and the king's tenants in antient demesne, 
are excused from attendance there; all others being bound to appear upon the 
jury, if required, and make their due presentments. It was also antiently the 
custom to summon all the king's subjects, as they respectively grew to years of 
discretion and strength, to *eome to the court-leet and there take the r*274 
oath of allegiance to the king. The other general business of the leet *- 
and tourn was to present by jury all crimes whatsoever that happened within 
their ju rind ictionj and not only to present, but also to punish, all trivial misde- 
meanours, as all trivial debts were recoverable in the court-baron and county- 
court; justice, in these minuter matters of both kinds, being brought home to 
the doors of every man by our antient constitution. Thus, in the Gothic con- 
stitution, the hcereda, which answered to our court-leet, "de omnibus quidem cog- 
noscit, non tamen de omnibus judicat."(b) The objects of their jurisdiction are 
therefore unavoidably very numerous: being such as in some degree, either leas 
or more, affect the public weal or good governance of the district in which they 
arise; from common nuisances, and other material offences against the king's 
peace and public trade, down to eaves-dropping, waife, and irregularities in 
public commons. But both the tourn and the leet have been for a long time in 
a declining way; a circumstance owing in part to the discharge granted by the 
statute of Marlbridge, 52 Hen. III. c. 10, to all prelates, peers, and clergymen, 
from their attendance upon these courts, which occasioned them to grow into 
disrepute. And hence it is that their business hath for the most part gradually 
devolved upon the quarter sessions, which it is particularly directed to do in 
some cases by statute 1 Edw. IV. c. 2. 

11. The court of the coroners(c) is also a court of record, to inquire when any 
one dies in prison, or comes to a violent or sudden death, by what manner he 
came to his end. And this he is only entitled to do super visum corporis. 1 * Of 
the coroner and his office we treated at large in a former volume,(d) among the 
public officers and ministers of the kingdom, and therefore shall not here repeat 
our inquiries; only mentioning his court by way of regularity among the crimi- 
nal courts of the nation. 

♦12. The court of the clerk of the market(e) is incident to every fair 



and market in the kingdom, to punish misdemeanours therein, as a court 



[*275 



of pie poudre is, to determine all disputes relating to private or civil property. 
The object of this jurisdiction(/) is principally the recognizance of weights and 
measures, to try whether they bo according to the true standard thereof or noj 
which standard was antiently committed to the custody of the bishop, who ap- 
pointed some clerk under him to inspect the abuse of them more narrowly; and 
hence this officer, though now usually a layman, is called the clerk of the mar- 
ket, (g) If they be not according to the standard, then, besides the punishment 
of the party by fine, the weights and measures themselves ought to be burned. 
This is the most inferior court of criminal jurisdiction in the kingdom: though 
the objects of its coercion were esteemed among the Romans of such importance 
to the public that they were committed to the care of some of their most digni- 
fied magistrates, the curulo aadiles. 

II. There are a few other criminal courts of greater dignity than many of 
these, but of a more confined and partial jurisdiction; extending only to some 
particular places which the royal favour, confirmed by act of parliament, has 
distinguished by the privilege of having peculiar courts of their own for the 

(», Sti.». nh. de jure G>4h. I. 1, c. 2. (/) See sUt. 17 Cmr. II. c. 19. 22 Car. II. c 8. 23 Car. IL 

<o 4 Inst. T t \. 2 II il. P. C 63. 2 Hawk. P. C. 42. C 12. 

<* . Si- U«.k i. jwiKi* 34J. (#) Bacon of English Oort b. x. c. 8. 

(•) 4 lust. 27*. 

13 The finding of such inquest is equivalent to the finding of a grand jury ; and a woman 
tried on the coroner's inquest for the murder of her bastard child may be found guilty, 
under 4.*> Geo. 111. e. 58, s. 4, of endeavouring to conceal its birth, there being no dis- 
tinction in this respect between the coroner's inquisition and a bill of indictment re- 
turned by the grand jury, (2 Leach, 1095. 3 Camp. 371. Russ. A Ry. C. C. 240, S. C.;) 
but, in order to found an indictment on a coroner's inquest, the jurors, and not merely 
the coroner, must have subscribed it. Imp. Cor. 66. — Chittt. 

Vol. IL— J4 M» 
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punishment of crimes and mi**dcmcufinur* ari»in<£ within the* hnnnda of their 
fii^iu/.iiiirr TIh-m'. ma lirinu universally di*»j»cr-cd, or of general a«r. a* tW 
former, hut contincd to ipi:r >»|mii u«* well up* to it determinate ajireiea of taoio, 
niuy he <l«-iiiiiniii;i(<*il private *>r **|iccial court.** »>l criminal jurisdiction 

I speak not luivol cc<-leMa»tical court*, which punish »pintual mnt, rather 
thun temporal crime*, hy penance, contrition, and excommunication, pro atrial* 
Afiii/ur, nr. wliii h i<« looked h|h»ii »<• equivalent t«» all the n-»l, hy a »ora trf 
••r-v l *'>"•"«•> t" the otlifi-r- nf tin* roiiri l>y way of rotii mutation ot" penaa>re 
*"' 'J Ol iIh-m' we di*»« «mr-«il snfticicntly in tin- preceding hook.A) 1 in bov 
n|N a akin^ ot' Hirh court* as proceed aeconliiii; to the course of the common Uw; 
which is a *»t ranker I" mh-!i hii:k « •ointiitilt* hurlcrinc; of puh lie justice. 

1. Ami. tir-t. tin* court • »!" the I^nl utt'intri. tn-'Hurrr, or *n*ptr»Mrr of the 
kill;:'* A ■••#.•• /«.././ 1 1 wjh instituted, hy statute :t lien VII. r. 14. to iixjmr* of 
felony h\ any nf the king'* sworn servants, in tin* check -roll of the* howaehtold. 
Wider tin 1 degree of a lord, in confederating, corn|ias«*inir, conspiring, and 
imagining the death *>r destruction of the kin*; or any lonl or other of feat 
miijcMv * privy council, or tin* lord steward, treasurer, or comptroller of the 
king's Iii»iimv Tin* inquiry, and trial tlicrcti|»oii. must lie by a jury, ac-cordiac 
to tin* course of the common law. consisting of twelve sad men ^that ia, aofcer 
and discreet persons) of the king's hoin»ehold. 

2. Tlif court of the l'*r<l tUmmi of the kind's A'*ii.o-A'J<f. or fin hi* absence nf 
the treasurer, comptnillcr. and Mcwsinl of the rji.f/>Afi/j-«-if.< k t wax erected hj 
statute :v.l Hen. VIII. c. 1J. with a jurisdiction to inquire of. hear, and deirr- 
mini- all treason-, misprision* of treason. murder*, manslaughter*, hlo** talked, 
and other malicious striking*, wherehy IiIikmI shall Ik* shed in or within the 
limit* . tlnit i<- within two hundred feet from the irate- of any of the palarea 
and hoii-c* of the king, or any other hoiihe where the n»vul person shall attade 
The proceedings an* also hy jury, hoth a grand and a petit one, as at romaaoa 
law, taken out of the officers and sworn servants ot the king's household. TW 
form and solemnity of the process, particularly with regard to the exeraUota of 
the sentence fur cutting off the hand, which ii part <>f the punishment for 

aheddin^ 1*1 1 in the kind's court, are very minutely set forth in the naid AtataU 

83 lieu. VIII., and the several oil iees of the servants of the hoiftnehoM in aa4 
».,--, alMiul Mich execution arc Mcsc rilied. fn 1 111 the wr^ant of the w*-t»». 

-I, J yanl. who furui-hes the chopping IdtM-k, to the M-r^ant- farrier, who 
brin^** hot m»n- to mur the stump " 

•i A- in the pn-ci'din^ l»-»"k /• we mentioned the court* of the two aai- 
Ycr-Mic-. or li.eir ( hancellor-' court**, for the rclre««*» of civil injuries, it wtli a«< 
be impropi-r n«»w to add a short word coiiceruiriLr the juris«lirtion of tketr 
erimii..il i-*>urt-* a uhich i«* eipially lar^i* and extensive. The chancellor* o-«n 
of <Kfonl .wnli which university the author hath Iteen chiefly n»nier«aaU 
though prohahlv that ot' t/aiuhrnl^e hath :iU> a similar juris«lictn»n ■ ha:fc 
authontv to dttermiue all cau-i-. nf pniperfy wherein a phvileiftil prn^Ki :• 
one nf the partie-. ( \eipi «»nl\ i-aii*«c<i of trecliold. and also all eriniinal otfeiK^^ 
or ini-dciui-aiioiir* nu.hr tin- ih-^rce of trea«on. felmiv. «»r mayhem. The |»r* 
hihition nf me<l<|!iii^ w ith tre«-hipld still continues ; imt the trial of trea>* • 
felony, and mayhem, hy a particular charter. i*» 4'omiiiitte<l to the nniTrrstiv 
juri-*ilictioii in aii<»tlur court, namely, the « ourt of the lord AiyA «fnrani of ta* 
uni verity. 

For. hy the charter of 7 Jim 2 lien IV.. < continued, among the real, by ti** 

■tntute \.\ Kliz c J!*.. coi;ni/.auce is cmntcd to the univemity of Oxford of a.". 

indictments of trca»<»ns. iti**urrectioti«. I»I<»u\, and mayhem which ahall h» 

found in any of the kind's court** against a scholar or privileged peraoti, aad 

• srr i..4i i,. r «i • 114.1 3 n«i P Cf. 

.« « iimi 1.3 ' •*-■ r»«4 ml mi ai 



11 The .; ll.11 VII. e. 14 i< mlidly n-|«-4l.*d hy the 'Jtieo. IV. e. 31. 
Hen. VIII i- l'J. |.:irt ni «. ('• to «. |s. ri-latiiiA! in tli.* Mihje<-t. The two 
in the |«xl m i> now. liiiTefim*, U* rmi»idere'l as no longer 
many % ■•.!!• l-een utterly duu»eU.^.'aifTr. 
'mo 
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they arc to bo tried before the high steward of the university, or his deputy, 
who is to be nominated by the chancellor of the university for* the time-being. 
But when his ofliee is called forth into action, such high steward must bo ap- 
proved of by the lord high chancellor of England ; and a special commission 
under the great seal is given to him and others to try the indictment, then 
depending, according to the law of the land and the privileges of the said 
university. When, therefore, an indictment is found *at the assizes, or r *978 
elsewhere, against any scholar of the university, or other privileged *■ 
person, the vice-chancellor may claim the cognizance of it; and (when claimed 
in due time and manner) it ought to be allowed him by the juages of assize: 
and then it comes to bo tried in the high steward's court. But the indictment 
must first be found by a grand jury, and then the cognizance claimed; for I 
take it that the high steward cannot proceed originally ad inquirendum, but 
only, after inquest in the common-law courts, ad audiendum et determine ndum. 
Much in the same manner as when a peer is to be tried in the court of the lord 
high steward of Great Britain, the indictment must first be found at the assises 
or in the court of king's bench, and then (in consequence of a writ of certio- 
rari) transmitted to be finally heard and determined before his grace the lord 
high steward and the peers. 

When the cognizance is so allowed, if the offence be inter minora crimina, or 
a misdemeanour only, it is tried in the chancellor's court by the ordinary judge. 
But if it be for treason, felony, or mayhem, it is then, and then only, to be 
determined before the high steward, under the king's special commission to try 
the same. The process of the trial is this. The high sneriff issues one precept 
to the sheriff of the county, who thereupon returns a panel of eighteen free- 
holders ; and another precept to the bedels of the university, who thereupon 
return a panel of eighteen matriculated laymen, "laicos privilegio universitatis 
gaudentes :" and by a jury formed de medietate, half of freeholders and half of 
matriculated persons, is the indictment to be tried; and that in the guildhall of 
the city of Oxford. And if execution be necessary to be awarded, in conse- 
quence of finding the party guilty, the sheriff of the county must execute the 
university-process; to which he is annually bound by an oath. 

*I have been the more minute in describing these proceedings, as r*2*»o 
there has happily been no occasion to reduce them into practice for ** ' 
more than a century past, nor will it perhaps ever be thought advisable to 
revive them; though it is not a right that merely rests in scriptis or theory, but 
has formerly often been carried into execution. There are many instances- 
one in the reign of queen Elizabeth, two in that of James the First, and two in 
that of Charles the First — where indictments for murder have been challenged 
by the vice-chancellor at the assizes, and afterwards tried before the high 
steward by jury. The commissions under the great seal, the sheriff's and 
bedels panels, and all the other proceedings on the trial of the several indiot- 
incuts are still extant in the archives of that university. 



CHAPTER XX. 

OF SUMMARY CONVICTIONS. 



*We are next, according to the plan I have laid down, to take into r*9flO 
consideration the proceedings in the courts of criminal jurisdiction in *- 
order to the punishment of offences. These are plain, easy, and regular; the 
law not admitting any fictions, as in civil causes, to take place where the 1 
the liberty, and the safety of the subject are more immediately brought 
jeopardy. And these proceedings are divisible into two kin y 

regular; of the former of which I shall briefly speak before we ■ 
latter, which will require a more thorough and particular 
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By a nummary priKvedimj 1 I in run princi| tally *uch a« i* directed by ■w-Trral 
acln nt |iarli:iiiM'til . tor tin* common law in a *t ranker to it. mile** in the ca«c tW 
contempt*' lor tin- r.»n\ i» ti«.n of offender* an<l 1 1»«- inf1i< tiiii; of certain |*m.afi«» 
created by tho»e act-. • »t* parliament. 1 In the^e there i* no intervention i«f a 
jury. hut tlit* |iarty accused in acquitted or condemned by tin* MiflTrujge of tori 
pvrM»n only an tin* Matutc I him ap|»oiiitod tor hi* jud^o. — an institution dr«i,*iM»4 
proltf*»cdly for tin- irreuter ra«»r nl' tin* Mihject by lining hint *|»eedy jattif* aa>4 
•*'wl 1 *'- v !,,,t l , * 4, ' ;l '** m «J tin* freeholder* with frci|ueut and troublesome attraH- 
■» aucc* t«» try every minute •offence. Hut it ha* of lair hrrn *■» fat 
extended a-, il" a check he not timely jjiven. to threaten tin* di*u*e of oar admi- 
rable and triil\ Kn^li-h trial by jury, mile** iml\ in m pita I ca.*e» ■ F«»r. — 

I. Of thi* Miuiuiary nature arc all trial* of offence* an«l fraud* contrary to the 
laUH ot lln- 1. 1. ■!.»»• aiol other hmuclic* of the r»r*MMr, which urv to \*r llMjairrd 
into iiii«1 determined by the commi«Moiier* of tin* respective department*, or by 
justice* ot" l ho |n*u«'o in tho loiiutry ; officer* who arc all of thcin ap|»>intod ar.d 
removable at tho dincretion of tho crown. Ami tlmii^h mioli roiiTictioii* arr 
absolutely iiccc**ary for tho <liit- collection <»!' tho |nihlio mnui-y, ami arr a *pr* >*» 
of nioroy to tho delinquent*, who woulil U* ruined by tho o.\|ioii*o an<l delay '*f 
frequent prosecution* by art inn or iuilirtiiiotit ; ami though Mich ha* usually 
boon tho tnntlwt of tho commi**ioncr*. a* *cldom . if over- to afford jo*t gr«iQft»i« 
to complain of oppre*Moii. yet whou wo a^iin *; cou*idcr tho variou* ami aim*** 
innuiiionahlo hrancho* of thi* rovoniio which may U* in tlioir turn* tho *ubje*i« 
of fraud. <>r tit lea*l complaint* of fraud, and oi coiir*c tho object* of thi* »am- 
mary ami arbitmrv jurisdiction, wo *hull find that tho jn»worof tho*** officer* "f 
tho orowu ovor tho projicrty of tho |>eoplc i* increased to a Tory fonuidalte 
height. 

II. Anothor branch of summary proceeding* i» that before ju*ti+r* a/ tkr amor, 
in order to inflict diver* potty |»c< uniary mulct* and cor|»oral penalties* dennaix**4 
by act of parliament tor many ili-onlorly olfoiieo*, *in-li a* c<»mnion •weapu;. 
druiikomio***. vaurram-y. iilloiio-*. and a va*t variety of other*, for which I m*< 
refer the >tudeiit to the jiiNtifo-hiNik* formerly i-itt-«l. I and which u*rd to |v 
foriiiorlv ]>uui«heil by the wrdiet of a jury in tho eoiirtdofl Thi* ehan^rr :a 
the ailiuiiii*tr:itioii of juMieo hath, however. Iiad *omo fiii**ehiovou* pflTwta. a*.— 
I. Tin- uliiio^t entire di«u*««* anil etuitempt of the court-loot and nhcnff" • t<^ra. 
tin* kint;'- a ht lent emirt- «»!' < ••uwnou law, fonio-rly mueh rovon*d ami w |n* \*4 
•o«4» i *-■ l' hr hlirtheii^onio ilierea^e of tlie hil«ine*«« of a JIIMHV ^t' the |v.W. 

""' "J whu-h di mi »m:i •*••+ -.» many £futlemeii of rank and charaetor frr>m »ri- 
inir in flu* t ••itmit*»M<»u. Iniin an :ippr«'heii-iiin that the duty of their oflor vo«M 
take up ton imn-h of that tune whieh they an- un willing to -parr f'n»A tW 
nwi'^an eonerrn-* of tlnir families, the improvriiieut of their understand ;*!£*,. 
and their oii^a^i*mi'iit^ in other *or\ico* of the public. Though it' all |roatl<mra 
of fortune had it both in ilo-ir power and inclination* to act in thi* caMntr. 
tho hiiMiie** nt a ju-tiei- of the jm-iicc would l*» more divided and fall tne W^a 
heav\ ii|»ou imh\ nluaN ; which would remove what in the present wan-ify •-:' 
Iiiai/»-trati-* i« n-allv an ••hji-i ti.-n -o tormidublc that the e«»untri" i« jrrt-aVT 

• >- l..-k : | «„•■ 1 • A- * Uat«Pi «->4 Nn 

1 A* 1<> HiTiiiiiitr) |.Phi-i .|ni^'- in p-ni-Ril. ami tin* d -«|«Mition «*f f hr oHirt*. i »|»< nITi 
win-it' ii-» .i|»|»-.il s- i!i\t|i. t«» rf.jirin- .i »!ri'!iT a> • ur.n > lh.ni I* <<••• nlui in *<i*n cm— 
w|p*rt* tln-r>- i- .t triitl \\ Miry. ••■•• I S|r.». »i7. Ituin. J . tit l'nii\i« li«»n*. 1 R«*t. CfJ m wio 
"• M. a s *joi. I I'liim iii» iiiiim- I..IW-. 1**» t..'Ji; « , niiir. 

1 A- to « ••!!* j«!mii- in tfi-iii r.il. mi'l lit*- I^rm*. •>• •■ r.i!i-\ --ri ('••iivii-tinn«. Rn*«ia««A .^ 
(onvi<ti"ii» liurii.J.. tit.*'>>ii\icii>iii<i. « 'lnit> a « <i.mo- I-iw.tul.i. lV>lo2S. an^.| «v< _ 

.17 ti» I '-' — t'lllTTV. 

•S U.-r\aii<ni«. Hum. .1 . tit *'oisvii-ti«>n». 1 Ki»t. i»|'.». Hi-nrv it ha* h**a * <k^> 

trin«- ill it :t •htli-ri nl rub- •>! ««vi-lt u. •• u- !•• thf «irnim a vi of pr««»f «h«iubl b* !■ fmtf i m 
tin- «•■*--•■ "I priH-fi-diinr* ••n a -ufntucv nit-»niian-M th m in uu ««-ii«m. im 1 East. &t# • 
hut th.it d>N friu*- u -w -..iu« t-» hi\.« t--.ii jr<prh • \«-rrul«*d. I K**f, W-^. 1 M AX 
•jnrt . f-T ;• thi- l> »-.-! if>ir» hi* Hf-ijht fit to iiitvi-! in. ijri-i t ra i ■■• «ir oth«*r inferior jan** 

•ln*tiiiii< w.f li ihf <l— :<•:••!! in •■•■ri.i ii m»!Tt-r«. t li--:r ) r- I n i imght lii In gowaad ay 

thf «4iiii- ruh«* ot <*iiil<-iii*e a* atl'i^-t «U|M-rmr ■••urt*. -J'uittt. 
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obliged to any gentleman of figure who will undertake to perform that duty 
which, in consequence of his rank in life, he owes more peculiarly to his country. 
However, this backwardness to act as magistrates, arising greatly from this 
increase of summary jurisdiction, is productive of, — 3. A third mischief, which 
is, that this trust, when slighted by gentlemen, falls of Course into the hands of 
those who are not so, but the mere tools of office. And then the extensive 
power of a justice of the peace, which even in the hands of men of honour is 
highly formidable, will be prostituted to mean and scandalous purposes, to the 
low ends of seliish ambition, avarice, or personal resentment. And from these 
ill consequences we may collect the prudent foresight of our antient lawgivern, 
who suffered neither the property nor the punishment of the subject to be 
determined by the opinion of any one of two men j and we may also observe 
the necessity of not deviating any further from our antient constitution by 
ordaining new penalties to be inflicted upon summary convictions. 4 

The process of these summary convictions, it must be owned, is extremely 
speedy. Though the courts of common law have thrown in one check upon 
them by making it necessary to summon the party accused before he is r*288 
♦condemned. This is now held to be an indispensable requisite,(c) though •- 
the justices long struggled the point; forgetting that rule of natural reason ex- 
pressed by Seneca, — 

" Qui statuit aliquid, parte inaudita altera, 
Aequum licet statuerit f haud acquus fuit:"* 

(•)8alk. 131. 2 Lord IUym. 1405. 

4 Unless a power of appeal be expressly given by the legislature, there is no appeal, (6 
East, 514. Wightw. 22. 4 M. & 8. 421, ) as in proceedings against unqualified persons in 
the game-laws, (8 T. R. 218, note 6;) but the party has in general a right to a certiorari, 
to remove the conviction into the court of King's Bench, unless that right be expressly 
taken away. 8 T. R. 542. But though it seems to be a principle that an appeal ought 
to be preserved in cases where the certiorari is taken away, yet in many cases, although 
there be no appeal, yet the certiorari is expressly taken away. Per Lord Mansfield, 
Dougl. 552. If a statute authorizing a summary conviction before a magistrate give an 
appeal to the sessions, who are directed to hear and finally determine the matter, this does 
not take away the certiorari even after such an appeal made and determined; and lord 
Kenyon said, "The certiorari, being a beneficial writ for the subject, could not bo taken 
away without express words, and he thought it was much to be lamented in a variety of 
cases that it was taken away at all." 8 T. R. 542. Where an appeal is given, the magis- 
trates should make known to the convicted party his right to appeal, but if he decline 
appealing they need not go on to inform him of the necessary steps to be taken in order 
to appeal. .'* M. k S. 4U3. Upon an appeal the magistrates are bound to receive any 
fresh evidence, although not tendered on the former hearing. 3 M. & 8. 133. 

Upon a certiorari the conviction of the magistrate is removed into the superior court, 
but there is not (as upon an appeal) any rehearing of the evidence or merits; and the 
court can only look to the form of the conviction and see from that whether or not the 
party has been legally convicted, and the certiorari therefore operates in the nature of a 
writ of error, and no extrinsic objection to the proceedings can be taken. 6 T. R. 376. 
8 T. R. 51)0. If therefore the magistrate, in order to sustain his conviction, should misstate 
the evidence or other proceeding before him, the remedy is by motion founded on affi- 
davits to the court of King's Bench for a rule to show cause why a mandamus should not 
issue, requiring the magistrate to state the whole of the evidence adduced before him 
correctly in his conviction, pursuant to 3 Geo. IV. c. 23. 4 Dowl. k R. 352. If a magi* 
trate wilfully misstate material evidence he will be subject to a criminal information oi 
indictment. 1 East, 180. — Cuirrr. 

5 " He who decides a case without hearing both parties, though his decision may be 
just, is himself unjust;" which is adopted as a principle of law by Lord litke, in 11 Co. 
Rep. W. A summons is indispensably required in all penal proceedings of a summary 
nature by justices of peace. Rex vs. Dyer, 1 Salk. 181. 6 Mod. 41 ; and see the cases col- 
lected in 8 Mod. 154, note(a). It is declared by Lord Kenyan to be an invariable rule of 
law, (Rex vs. Benn, T. R. 198;) and it is stated by Mr. Serj. Hawkins to be implied in 
the construction of all penal statutes. 1 Hal. P. C. 420. So jealous is the law to enforce 
this equitable rule that the neglect of it by a justice in proceeding summarily without* 
previous summons to the party has been treated as a misdemeanour, proper for the inter- 
ference of the court of King's Bench by information, (Rex vs. Venaoles, 2 Lord Raym. 
1407. Rex vs. Simpson, 1 Stra. 46. Rex vs. Allington, id. 678;) which has been granted 
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A ruK* t«» which nil municipal law?* that an* f«mh«l« <l nri tin* prim iplr* of jaatie-* 
hurt* MiK-tlv t niitiiriitiil: tin- Itmiinii law rfipiini.i: a illation at the !«•*•(. and 
our (niiiiiniii law nrxi-r miINtui^ any liu-t ■ ritlirr « - i v i I up minimal • to l»e tne*J 
till it ha* |irt*vii ni*ly cm n pel In I an ap|M*aramt* l«y ihr parly fi»ii<i-riircl Alter 
thin i«uiiiiii«»ii-> tin* m.im"MniU\ in mi in unary procri-ilinjj-., may 150 «m to fXiraiM 
onv or npiiv witm-"*M*«, n» the ^tatuti* may rri-iiiiv, upon oath,* ami thru make 

U|ni|i ut1ii|.ivit« nt ilii- f.M-t. hVx i«. llarwiNMl. '.» Sir.i !•■—**. .'I llurr I T !•■. I7»>. Br* n. 

l°nii»l.il>k. 7 I». A K •■••.:. .: M. <*. l-vv A- tin* i-» a pr.\ili>*>- nt « «»iuiii«ii rijthl wh*. t& r» 
quin^ M" «|mi i.il |.ii*\i*ii*ii if i I'lititl** tin' i|i>ifiitliint i*i Hit- .i<l\.itiM^f nf n, fM» it «-^nr»4 
be laki-ti uh.i\ i>\ an> « -iMmii. U« x i*. t amlu i*\fi*% > 1'iii\i*i»iI> . > * M«-l. !&'■ t'|«« a 
■iuttit'if'iiT uit<>i!ii.iii«>ii |-r«i|H-ilv hint, tlif in.iK'i-tr.ii«-« nr»* 1«mh».| («• luur a »unin>»ci* aa*l 

pro* •«•«•*! i«» a In-atin^. jiipI it ihfv rf!u»f to •!•» -• will U iii|«-'lh*<l l<> iiiaiuLtJiiiM. It a 

t'j. Itfiin. «» 1 . K. r.'-i. Tin- *ijiniii"ii- F>lii»n|i| U- ilini-ii-ii in iim< |..irt> ajrajii*! wbuan liae 

t'llUrp- I- l.li'l. llll'l ohiilllil III <.'i-|irlal In- •ICII*«1 hv (hi* Jll*tlff hllll*«*ll If I **h«*ai tl !>• •»- 

Miiil. ld-\ ' '. >tf\i ii|..ii. 'J h.t-t. .;»►/>. WiiiTi* u |*arti«*uiar lurm ••! noli-'-- i« | •re«rn t*»»4 
hv tin* art. that iini-t In- «trn il> |iiir-n«-«l. hVx • •. i|.-kf. t'nap. .'.■». The ml*- tit* ft '/ 
the* miiuiiimii« U-iii^' t<> ull'i inl I Im* p«*t«i»n an n«iil thf im-aii* «•!' making hi* ihfrt*. »•. .1 

•IioiiM < miiain tin* »ul.«tiiti> t t li • • i-lii«ri*«* ami fix a -l.i> ami pUi ■•• for hi* api-raranre. 

allow i lit; a Mitlirif nt linn* l«»r iln» .it it- niiuii«-t- n| hiin-«*it iiinl In* Willi*-***-*. ItVa «■«. Joaa- 
•on. I Mm. 'Jttii. .\ •uuitii..ii<. t.i .i|<|ii*.ir ii>niit-<liul»-t\ u|-nii tin* rif-Mpt ther«-of baa b — m 
thoitisht iiioiillit n-iil m «'iii. i .!«••. J llui r. (•**!. hi aintllifr. all »>l*j. •*•!»« in ui^lr lo lfV» 
ftUlllliH'iio thai it w.i* t" ii p| mm r «•!» lli.* -uiih* ilnv wa« niil\ r«'ii».i\iii l.y tlif fait of tk+ <i^- 
f«*n<lairl ii.iwhk' *i« tn.ill\ .i|'[--.ir. <l. .Hi' I -•• w,ii\.«l any ir n-^uLiritv in th«* n««ti.>t* k^* n. 
Johu*ii|i. 1 Slra. '.lil. It iof.ju.ill> ti*-ii—>.ir\ th.il it *li'«nl»l \-> In a|.jN-*r al • |-la*>r t-»r- 
taili: iiIIhthim' lln*|>.irf\ niiitiniN n<i ili-t.mlt l«\ hut .ip|--.»i nitf. an«l tlif iui*^;*tralr rana-4 
pnnM-iM m tin- •li-t.-n<l.iiit - .il.*i-m ♦• ii)«ni a *niniii"U- «i.ri. t:\f m tlif*#« |*arti<*uLam vttb- 
mit uiakiiii! Iiiinoi-lt li.il>li> tn an iiit<»rn.iti"ii. U*\ ■ «. Siru|>Mp|i. I Sir*. ■*>>. It ha« Uu 
nia«l«* a •|ii>-«i i<*ii wlifth.-r I !■•- *«t\ h-«- •>! tin* ••iiuiiikhi* niu»t U*;.r».«w/. It irrrm a 
gi*n«*rnl iifi't-^ir> that n »hmil«l !»•■ *«•. unli— wh.-r«* | •f-'-n:»l M-nio- i«rxpi>-Milv *ktm%^tmM 
Willi 1 1\ ^l.lfUliv r.iri.r. f' ./ , «j|A ••! ||ui| Mpiiiinii. |n MihI. •iVi. Au'l lli** f*o<ia»»«» 
n|MM*iully iiitriNliinil iiit<» fu.»n\ a< I- nt parh.iiin'iit tn mak«* a •trviti- at th«* «lw*Ui*** 
ln»ll**> »utfi> ifiif, -••••in !•• p ti- 1 1 1 \ ihf iiifi-n-ln-t- that tin- l.iw in nlh«*r ra*w» in ulxWtxVni 
t«» r»**|u»if .i ». riH-f m|mi|i tin- |M>r«Miii. Winn- |H*r«nii.il »itm«v j- imt n*«i**-«aarT. U-mvuk^A 
copy it tin- li"ii-»- i- •iilli>-ii-iit, Ki\ • i. Oi.ih«U«T U hji-t. '.**>:< an«l th»* •h*li vrrr aoai t-» 
to a jN-r-fii "it tip- |>r« n.i-t-« apparfii(|\ ri-nlilit! ihi-n* a.« a *«'rvaiit. Ii|. iIikI. Ttk«<<J« 
nil*** :i|<| lv. Ii«iw«-\i-!,i-nl\ t<t tli-.-i- i-.i-i-» \\\n n- tin* •h-l«-ii<laiit «1*n- imt in fart aji|««ar . 5 r 
if hi* im-iii ill\ .i|>|m-.ii» ui'l pi.-. ii|-, th«T«- !■• im lnii^«T an\ •|tii-«ii«in ti|N»n iIip MiflW-»«imw-i ^< 
r**piiarit\ «■! tin- «uiiiiii"ii«. 1 Mm. •*'•!. |».i!.«\ mi i '..ii\h inm*. 1M •■•I. hj iHnilinif. 21. ~ 
— i 'in i n 

* *l*ll«- lli.ik'l<!l.llt lit* in k »t ||i-r:il tin alltlM'Ilt) tn rnlllpi'l tin* aiifiiiUmt* of witawwOT 1y 

lh«* put] t .i -mi in. u \ tn.il. 1 1 1 1 1* — w|i«-rt- it i* •)•••• i,i|l\ jrit»ii l-y a*-l of |«Hiaan«r*tl 

Tin* in 1 1 t.t ii \ •■.!- <■ li.i- l-t • ii i|.-iif«: .iifi in Miti'ln .!• !« tin* pm\i<mti i* •■ > oiHii|Mfti««l «.ia 
a jM«n.ilt\ tin r»tii-il (•■ .iftt-iiil fur tin* jiirjH.*.. «.f l^-iii^ i-xaiiiiin**!. Il «***"m* nt n»i| tJbat 
th<* f\aniiii.ttn-ii til witri. •*-«■- niii-i !••• ii|m.|i ii.iih. ,iii«l that im l*»|fal mnTirfmffi nan W 
fonmhil ii|-ni .111% t. -1:111. .in 1 1- -t «•• t.ikfii. "riii-ri- i* .i ihtliTi-iHf in tin* nunn«-f in «k»-a 
tlif nri* at-i- wnph'-l iii !•■.' ■■•! tnthf ii>'n ( .> nf • \.nii .ti.it i«hi ti • In- pur«Uf*l : ftir wfail* «on*» 

w'l* «'Xpn-»U in* nt i< •!■ tin- tt->tiin>>ii\ nt witiif" m- ■, .i*A iith»T* in |g ral "rn* aath f 

u« a ihf iii.itn-traif ' '• i •• ■!.„.. ,, r t.»i«fi\.iT i ir pTin- jinltruifiit •<« f*W i m»ii ■ a 

i/ m •»»*.,. Miflimi! ii'ii. .ii ^ tl .it!i. hut *tj. h k *i-iM ral rxpHMiufi* »mn in Wyal o*a»- 

ntnii'tinii iifi fii.inl\ t.. •••'< r t-. t) t *' '<nl\ k m-i «•! i«--t im* fii\ kimwii lo th«* law. taaaaWv. 
that ii|-iii n.it Ii. "!'*>r. -.!%• /*; ' "in all • ■.!«•■• » ln-r«-»«N^««r any man t* aotborrav*! m 
rxamiiif w it n. ■-■»•-. -u. h ••x.tin: i*.tt i* >n -hill In* takui .m«l rnn*tru«*«l to b* aa lh«> law aniL 
i.r. ii|n.ii ...tli. I».ilt .• •>.-.«.. .ml -...». I i- II". . l«'-4 : riowil. I'i a. ; LaaaK. S|7 : c* 
/..frr, AMi:.L-.-. 4 1» A K *i. 'J M . r l.n. K.-x ■• «.l.^..pp. 4 B. A A. A|G : Paler. H. 
A4. Ahli<*ii k '|i n<< iiiii|f ..t •■\.ini:ri.itniii In* | M .:iitfl • -in !•> ihf ftalutt* |p«mir jmn~i*^ 
lion i-\.r tin* nih'iii ••. %••!. a- iu*tii •• ri'jn.r«» thai t hf an ii«-<-l •IkkiM l»»* rttnfW^it«><i anta 
lli** witin--.-«. ii k *aiii*t Kirn .i r i • 1 h.i%i* an "j.j i>rtiiiiii> «•! • m— ••xaininalion. it m p*qoa**i 
l-y law. in f !*•■ -liinui.irv m--!.- i»t trial ii-«a im«l*j-r •"■■n»:-l» -ra:ii*n. tlial the HfiiWawa aa*i 
i|f|NM!ti.in<» «lfnli| In tak. ii iii tin- pn— n«-f ••! t !••- ■!•■'• imIjih w hffe he a|»|w»ara. F* 
though til** l.-^.-Litnn . ><\ a «iiitiiu.ir\ in-l«- ••! itfpii"\ . nilt-mlt-l to •uh»liltate a nanre et- 

p««t||lmii« priN-t-i |.-r th luiifii law in. tl.i-l ..| tr:.il. it iimM lint dr+ifn to dmfm^ 

with tlif nil— "t i»i-t :- •■ .i- t ir a- tli>-\ .ir mpatil !■- w ; th tin* niflh«xl a*lopted. |— amw4. 

it may !■• u«-!ul ii|->n tin* moM"ii t.. ii. >i :■ . tln> t-.n-ral n.axini whieb baa ban «Jat4 

demn a- a jrui-if !■• tli i.-lmt ••! tna^i-tr.it< « in r* ^ulatm*; all their 

ing* t naiiiflv, that "act* of |mrliauu-nt. in what th«-y are ailenl, i 
>34 
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his conviction of the offender in writing: upon which he usually issues his war- 
rant either to apprehend the offender, in case corporal punishment is to he in- 
flicted on him j or else to levy the penalty incurred hy distress and sale of his 
goods. This is in general the method of summary proceedings before a justice 
or justices of the peace; but for particulars we must have recourse to the several 
statutes which create the offence or inflict the punishment; and which usually 
chalk out the method by which offenders are to be convicted. 7 Otherwise they 
fall of course under the general rule, and can only be convicted by indictment 
or information at the common law. 

III. To tli is head of summary proceedings may also be properly referred the 
method, immemorially used by the superior courts of justice, of punishing con- 
tempts by attachment, and the subsequent proceedings thereon. 

The contempts that are thus punished are either direct, which openly insult 
or resist the powers of the courts or the persons of the judges who preside there, 
or else are consequential, which (without such gross insolence or direct r+voi 
opposition) ^plainly tend to create a universal disregard of their author- *- 
ity. The principal instances of either sort that have been usual ly(ci) punish- 
able by attachment are chiefly of the following kinds : 1. Those committed by 
inferior judges and magistrates by acting unjustly, oppressively, or irregularly 
in administering those portions of justice which are intrusted to their distribu- 
tion, or by disobeying the king's writs issuing out of the superior courts by pro- 
ceeding in a cause after it is put a stop to or removed by writ of prohibition, 
certiorari, error, supersedeas, and the like; for, as the king's superior courts ^and 
especially the courts of king's bench) have a general superintendence over all 
inferior jurisdictions, any corrupt or iniquitous practices of subordinate judges 
are contempts of that superintending authority whose duty it is to keep them 
within the bounds of justice. 2. Those committed by sheriffs, bailiffs, gaolers, 
and other officers of the court, by abusing the process of the law or deceiving 
the parties ; by any acts of oppression, extortion, collusive behaviour, or culpable 
neglect of duty. 3. Those committed by attorneys and solicitors, who are also 
officers of the respective courts, by gross instances of fraud and corruption, 
injustice to their clients, or other dishonest practice; 8 for the malpractice of the 

{*) 2 Hawk. P. C. 142, Ac. 

according to the use and reason of the common law." Rex vs. Simpson, 1 Stra. 45. 
Unless, therefore, the defendant forfeits this advantage by his wilful absence, he ought 
to be called upon to plead before any evidence is given. 1 T. R. 320. And the witnesses 
must he sworn and examined in his presence. Rex r*. Vipont, 2 Burr. 1163. Or, if the 
evidence has been taken down in his absence and is read over to him afterwards, the 
witness must at the same time, unless the defendant upon hearing the evidence should 
confess the fact, (Rex vs. Hall, 1 T. R. 320,) be resworn in his presence, and not merely 
called upon to assert the truth of his former testimony. Rex vs. Crowther, 1 T. R. 125. 
For the intent of the rule is that the witness should be subjected to the examination of 
the defendant upon his oath. 2 Burr. 1163; and see Rex vs. Kiddy, 4 D. k R. 734; 2 
M. C. MA. Tli is rule is confirmed rather than contradicted by those cases wherein con- 
victions have been sustained without expressly alleging the evidence to have been taken 
in the presence of the defendant. Rex vs. Baker, 2 Stra. 1240. Rex vs. Aiken, 3 Burr. 
17S6. Rex ?\s. Kempson, Cowp. 241. For it will be found that in all those cases the judg- 
ment proceeded upon a presumption collected from the whole conviction that the de- 
fendant was in fact present and did hear the evidence given, which was always admitted 
to be neoessarv to the regularity of the magistrate's proceedings. Rex v*. Vipont, 2 Burr. 
Ilti3 : and see Rex vs. Lovat, 7 T. R. 162; Rex vs. Thompson, 2 T. R. 18; Rex v*. Swal- 
low. 3 T. R 2S4: Paley, 39, 40.— Ciiittv. 

7 These acts have been consolidated, and the duties of justices clearly defined, by the 
statute 11 & 12 Vict. c. 43, which provides a procedure applicable to the great majority 
of ca>es in which a summary conviction or order may be made by justices of the peace 
out of sessions. — Kerr. 

8 It is not, however, usual for the court to interfere in a summary way against en 
attorney for a mere breach of promise where there is nothing criminal, (2 Wils. 371 ; and 
see 2 Moore, f>i>">. 1 Bingh. 102, 105;) or on account of negligence or unskilful ness, (4 
Burr. 2000. 2 Bla. Rep. 780. 1 Chitt. Rep. 661 t ) except it be very ^ross, (Say, 50, 169;J 
nor for the misconduct of an attorney independently of his profession. But see 4 B. • 
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officer* rcfleet* snnu- ili-*li«moitr cm thrir employer*. ami. if frequent or unpani 
create* amon<r tin* |ieopU- u ili»;;il*t litfuilint tin* court h themaelvca. 4 Tkoaa 
commit t««l liy jur\ nirii ill collateral matter* relating to I he tlincharge of tkear 
office. mii'Ii a* iiisikiiivr ilchtiilt when Mummoncil. refuting to In? nwtirti or *•• grva 
any vcrtlict, rutins or drinking wit limit the leave ot' the court, and e» pro ally at 
the eo*i hi' either party, ami other iiiMtehuvimir or irregularities of a •imlar 
kind, hut nut in mere exercise of' their judicial cajiacitie*. a* liy giving a faW 
or erroiieinio \er<liet. fi. Tho*e committed hy uituewH-H. hv makiiii; default vbea 
»umiiii>n« ■•!. refusing to he -worn or examiiiecl. nr pre vuriea tint; in their ernleae* 
when M»nrn. o. TIhim* committed hy parties to any mi it or proceeding t«forr 
•*>s* 1 ,n< " ro,lrt - a * K v «li-»oheili«nee to any 'rule or opier made in the )>P HT i a 
" ,J J 1. 1 a eau-e, hv lion payment of com* awarded hy tin* eourt upon a mM»<«. 
or hy tioh-«ihoerva a iee ot award- <luly made hv a r hit rat or* or umpire* after batiajg 
entered into a rule tiir Mihmittiug to Mich determination in Indeed, the attach- 
ment for moM ot' thi» !k|K-eie- ot contempt*, and especially tor lion -payment of 
co*t* and uon. performance of awards, in to In* looked ii|nui rather a* a civil ei*» 
cut ion for the hem-tit of the injured party, though carried on in the »hape \4 a 
criminal procc»» tor a contempt of the authority of the court* And therefor 
it hath heeii held that Mich contempt*, ami the proeenit thereon, lie ill if prnperr? 
the civil remedy ot individual* for a private injury, are not released or afleeU-i 
by the general act ot' pardon And ii|mui a Miuilar principle. oU-dicnce to aav 
rule of iniirt may al^o. hv Matutc In tico. III. c. f>n, he en to reed again*! aay 
pei>ou having privileire of parliament hy the proce** of di*tre** infinite. 7. TVoe 
com nut ted hy any other person* under the decree of a |ieer. and even by peer* 
thein-t l\e-. when ciioruioii-* and aeeompatiieil with violence, Mich aa forrtfcfe 
res*<'tti and tin- hke.i ; ■ or when they iui|M»ri a di*ol>edicin*e to the king* £ i *a a 
prerogative writ** ot pn»hihition. /■•/'««*> #wy» i/v/ and the rcM." Some #af th«aa 
contempt** may ariM- in the face of the court. a* hy rude and rontamelio** ha» 
haviotir; hy oh-iimny. pervei>em ■?••». or prevarication; hy breach of the pea**, 
or any uillul di»tiirhancc whatever: other* in the utwetiee of the party, aa fcy 
diiMihevinir nr treating with di*rc*|»ect the king'* writ, or the ru lea or proraa 
of the court, hy perverting mh-Ii writ or |»r«MTM to the purpoae* of pnrau 
iniihee. i\torti<iii. i»r inju-in-e; 1-v speaking or writing contemptuously *.4 tht 
court or jinl^,-. :u!in^ in their judicial capacity; hy printing fai*e acvuanu t 
•■»•»•' l ' v ' u lriu " M,,t s without proper lH-ruuHMoii ' of cau*c» then depending :a 
1 jini^im nt ; 'and h\ any tiling, in hhort. that demon*! ratea a ifrox *aaat 
of that repaid and n -p« « I whn-h. when once court* of justice are deprived xi. 
their autl.oi-it\ m» iiccc**ary tor the ^mmI order ot the kingdom ) ia entirelv aat 

anions the people. 

The pi *- nt aitai'hiiieiiT f»r thc-e ami the like con tempt* nw*t nn < ^aariTr 

be a- ant n -nt a- the law** tin m-clvc- ; \**r law> w itlnnit a coni|ietent auth«»ntV 
t«> mi are their a>lmii.i«trati*>n from di-ohedn lice ami contempt Would l>e va.a 
and nu-ati'i\ . A powi-r. then tore, in the mi pre me court* of jum ice. to »op p rw»m 
huch coiiteuipt>* hy an in. in* dial*- attachment of the otTender r e nqltw fro«i lh» 
tir*»t pniicipli- ot judi« 'al eMal'ii-huiciit**. and iniirt he an in-«e|iarable atfrn4aat 
upon e\er\ Mipi-rior trihunal A» • -••nliiiirly. we fiml it actually pirn -«^1 a* 
earh a- the aunaU ••! our law e\ti inl ; ami th<»iti;h a verv learned anih*4-ii 
m a eiii"> im -hnahle to (lerive the pi'Mit*.-. from the Matute of \\ mtm. *, IS Kd« I. 
c. o'.». u i..i K ontaii.H that in ca-e tin proce-*i ot tin- kiii^'(» courts be mutid H" 

,• -. >..ki. i *.- ■: • i r.Mf •-.: \***t 2*m r«*L?. *wm%. Cff 

* "-.. .. . i< -w r • ::: i"r. J- 4'.* -»iw * •... II.: «' I* .l. J. 

**• 

A. 47. :.IUA v- -i-hiii. K.-p. >. 1 H.ujh. vl. T M«-w. 424. -U7. TsddL 5ta «4. 

f»l. « HIT I \ 

• p\ •■..- :i. •>••'.%. i,* .i.*«. | -fr-fii iiii-.: - «- ! t.< j r:-«'ii uj-'ii an altachww m ffr*e i*^- 

pa\iii>n: ••' in* in \ iu.i* i"\ to It* ] u<l ii] "h .i -h*tu --:-•!> to mi aH'itrmtioa vkH -• 
b«Hii in nt.- i fiit >>f i 'nt. or in «n .in .ii'.i' .'.in'?.! :■ r n.'t \<k\ injs eo»t*, aaaj Im«« iae 
belli tit .i! :\ ■: -i .! r- .- ;n».-l\«n! - 1 • - 1 ■ • - - r — « inm 
w I'u! .i j-r ...mi * \ i- .•: :.!•-}.• •! i.-r ».♦ i. • ■■- rn« ni ••!' tiM*nt»v. i-irrnant to aa) araar 
' ni-i print, which ha* U-rii in*de a rule o| n.uif. 7 T. K. 171, 44H.^Ouifl|« 
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the power of any great man, the sheriff shall chastise the resistor* by imprison- 
menu »* a qua non deliberentur sine speciali prtrecpto domini regis ;" and it the sheriff 
himself be resisted, he shall certify to the courts the names of the principal 
offenders, their aiders, consenters, commanders, and favourers, and by a special 
writ judicial they shall be attacked by their bodies to appear before the court* 
and if they be convicted thereof they shall be punished at the king's pleasure! 
without any interfering by any other person whatsoever,) yet he afterward* 
more justly concludes that it is a part of the law of the land, and, as such, is 
confirmed by the statute of magna charta* 

If the contempt be committed in the face of the court, the offender may be 
iusoantly apprehended and imprisoned, at the discretion of the judgo*,<0 with- 
out any further proof or examination. But in matters that arise at a uistanee, 
and of which the court cannot have so perfect a knowledge, unless by the con- 
fession of the party or the testimony of others, if the judges upon affidavit 
see sufficient ground to suspect that *a contempt has been committed, r*oa7 
they either make a rule on the suspected party to show cause why an *• 
attachment should not issue against him,(,/) or, in very flagrant instances of 
contempt, the attachment issues in the first instance ;( A* J as it also does if no 
sufficient cause be shown to discharge ; and thereupon tno court confirms and 
makes absolute the original rule. This process of attachment is merely intended 
to bring the party into court; and, when there, he must either stand committed, 
or put in bail, in order to answer upon oath to such interrogatories as shall bo 
administered to him for the better information of tho court with respect to the 
circumstances of the contempt. Those interrogatories are in the nature of a 
charge or accusation, and must by the courso of the court be exhibited within 
the tirst four days ;(l) and if any of the interrogatories are improper, tho do 
fondant may refuse to answer it, and move the court to have it struck oiit.(m) 
If the party can clear himself upon oath, ho is discharged, but, if perjured, 
may bo prosecuted for the perjury. (n) If he confesses the contempt, the court 
will proceed to correct him by fine or imprisonment, or both, and sometimes 
by a corporal or infamous punishment.(o) If tho contempt bo of such nature 
that, when tho fact is once acknowledged, the court can receive no farther in- 
formation by interrogatories than it is already possessed of, (as in tho ease of 
a rescous,)(p) the defendant may be admitted to make such simple acknowledg- 
ment, and receive his judgment without answering to any interrogatories? 1 
but if ho wilfully and obstinately refuses to answer, or answers in an evasive 
manner, he is then clearly guilty of a high and repeated contempt, to bo 
punished at the discretion of the court. 

It cannot have escaped the attention of the reader that this method of 
making the defendant answer upon oath to a criminal charge is not ugreeablo 
to the genius of tho common law in any other instance,^) *and seems, r*288 
indeed, to have been derived to the courts of king's bench and com- L 
moii pleas through tho medium of the courts of equity. For the whole pro- 
cess of the courts of equity, in the several stages of a cause, and finally to 
enforce their decrees, was, till the introduction of sequestrations, iu tho nature 
of a process of contempt ; acting only in personam, and not in rem. And there, 
after the party in contempt has answered the interrogatories, such his answer 
may he contradicted and disproved by affidavits of the adverse party : whereas, 
in the courts of law, the admission of the party to purge himself by oath I* 
more favourable to his liberty, though perhaps not less dangerous to his oon- 
scieiice ; for, if he clears himself by his answers, the complaint is totally dis- 
mis>ed. And, with regard to this singular mode of trial, thus admitted in this 

• M.-.QD-] P. C 73, b. <•> « Had. 7*. 

<> ~\\\. _T7. (•) Cr»*. Cmt 14S. 

'* .*« k. M «ir». 1*6, 6*4. i*> Tb» K'»i r#. Ktkim. M. % Qm>. III. a ft. 

<< . M'*i 73. <f> &• U*A Mi. pp. WO, 101. 

-,.-tr*.Ui. 



•' Although th*» defendant acknowledges all the fact* charged against him. yt it tka 
prt< ::' *- oi th* court to compel him to answer interrogatories, unless they ar* waivw 
Hi*.- Lro**.-cutor. l> T. B. 362. — Cuiistias. 
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one fifirlii-iihir inManee, I *hall only fur tin* present observe that.au tbr p ro ceaa 
by utCacliiiiiiii in irniiTuI appear* to lie extremely mitit-tit.< r • and baa 10 avr* 
modern time* Inm'm reeo^niM-d. approved, and eoiitirmed liy aeverml exprraa acta 
of uurliament. . * ■ mi tli«* method of examining the delinquent hinmelf apu* 
oath, with regard to the i»»nt fiii|.t alleged, in at leant of an high antiquity, t, 
and liy long and immemorial u*age in now become the* law of the land. 



CIIAITKK XXI. 

• •K AKKKSTS. 

••Wll *^k an 1 m»w to ron-ider tin* regular :m«l ordinary method of pro- 

** J reeding in the eourt* o|' criminal jurisdiction • uhi«h may !*• distributed 

under t\v«l\i> plural head*, following rai-h other in a prngrv»Mve order ; Tti, 

I. Arre-t ; - 4 *«>iiiiititni«-iit. and hail; 11. I'mteeiition ; 4. I'i^tm ; h Ar- 
raignment, and it** ineideiif- ; il. Plea, and i-Mie ; 7. Trial, and ennTirtf-a. 
H. Clergy; !». Judgment, and il- roiiM-fpn-ine* ; In. I te verbal of Judgment , 

II. Reprieve, «t |*:it<l« »ii ; U K.\cf-iiti<>n ; — all of u Inch will be dine a— ed ia 
the Mlh*c<|iient part «»l thi- hook. 

Fii>t. then, ot an tm«.*t ; l uhii-h i* the apprehending «»r restraining of oee't 
person, in order to he forthcoming to answer an alleged «»r Mi*pevt«*d rnmc 
To thi* arret all person* w hat*»Me\cr an*, without diMiiiftioti. equally liable ta 
all criminal ca*c* ; hut no man i«» to he arretted utile** cimrged with aaea a 
erinie a** will at lca*t ju-tity holding him to hail when taken. And. in jgrncra!. 
an arre-t may he made |oiirwa\*: 1. liy warrant ; 2. liy an officer with**; 
warrant ; li liy a private pcr*»<»n al*o without a warrant ; 4. liy a hue and cry 
**><Mn *'" "^ u;irr:iil1 f |,s| >" '"' granted in extraordinary ca»e* by the prirj 
"* J etiiineil. or *ecrctaric* ot *talc;>i/ : hut ordinarily by ju*tirc* ot ta« 
peace. Tin- thi-y may i|o in any ra*e* where they have a jurisdiction over tfc.* 
olTeine. in older to «-oiti]iel the pcr*o|| accii*cd to appear la*|ore thefu ; 6 lY-c 4 
Would heal'Mird to gi\ e thrill power to examine an Ktlemier Utiles* they had iW 
a jMiwi-r ioeiiiup«-l him to attend and *uhmit to -u« h examination A rid t hi* ex- 
tern i* uiidouhii-dk toall trcu*oii*, idonic*. and hrvai he* of the peace , J and a*«o 

I*. W.r' . k. „*■ Mi. \| * .-:>>• I \ •. M '.I.U IV h4.tXclMMlM.lMa\|ii 

|i M.l l.lln . t i I - ■ .r II •- . : i • J A • 1 I. r I i;.im •». 

10 W 1 1 1 I . ; : \ .i. .i : . j . • • -■ iu«k !• f ««. 

1 A- fo.invM* in <i iii.ni.tl I-WM-* in l"'h«t.i1. Mt> li'hitt.f.*. I*. iM ii|. 11 to 71. Bura* J. 
tit. Arn-t. 

'Orb) th«- -|N.ikiT ••! !ln« lii'ii f • <>liilii<»li« I I li.fl. 1 . 1 iVt . or hou*^ of WkffrW. *T 

K. .'ill. "i- l'\ .i mi.Ij.-..| il nit ••! Kiu ( !« lU-iu'h. 1 Hide, .o>; and m* 4» Ino III 

e. 5n. 

WbfMi tli-- ottViitb'r i- ti.it hkt-iv ti» :«!-*>• >>n«l U-f-n- .-% w.irrnnt mn f*e oblmjn*«d. tt » m 
ft*n«*r.il •■•-if ■■■■ In ;i|.j-r. in n-l him l>\ ;i u i^j-7 tlmn for a private |#nt« or eAcvr ft* 
nm— i lii iii ••! In* own iii'mrd. l--«-.Hi»i- ;t tli** ju»iiei- *h«»ul»l trranl hi* « arrant wrrammmtH. 
nnaeiioii !:•■• .ij.tih-1 t ••■• p.irt\ «>l-t.i.inin: it. .'. K-j». !•■••. l'»7. And if a mafitmtff tx«<4 
hi* juri— li< ■ i- -i • . tit*- otfi. *r \*l,..«-\tM m.-- a w.irr.mt i- pnitflt'tetl from IummIiCjt. aa«i ta# 
maiBi-ir.il>' h n»-» it < .nin<>t !■#■ •n« a *l ui.til atti r .i mmitli'* imlii-e of arlion. dana^ vk»r4 
he ina\ t.n.l. r .ttw n<l-. J»<;.«v 11. •• U >• •■ i-f-. 1 U«.k. .C»4. n 37;»and ao arte.ta 
can U* •i»|.j-iif. .1 .il'-iiii-( tlii* p.irt\ j-ni ur.iii! tin* warrant, thoiiph the arrest wa* witarat 
cati»*v mil.-— ;f . .in !•«• pi«i\i«l tli.it tli< w.irr.mt w.i- nnta:m*«l mahnourdv. IT R V&k 
3 r>p IJ. I ■*» "'nun 

• I'..ij.i:\ .,!, 1 i ■».:.. l.l |( M— r.-. !■•"• 1 HA II M- «;«m.M. Ftirtear. 17. M*. ]a« 

11 St. l'i .'■""■. ..!•■ *J WiU. |Vi. l»-»i_ .in <i ini.-.ni. ••-. wIh-ii |NT*i>t«<iJ in. (Vrair. |49 1 
Mo.1 :•■ '• M-«i -». II- «• M-l 1"" -i.i.-.-. t (h>- ..tS-iMl.-r to -urh rnaamal f^wwm. 
And lb. ■:•■ .i'. - •in.- if i:->l«'fn.- iiin'ir* •■■r nl.;>ii | .ir!n ui.ir m-t* of parlianieat ■ l|H« — f| 
autlion/< i ,!!•■:. •■ til. |..m, . !.. >.ii*> l.i* M.irr.mt .»« lor ktt-pina a dfor d etly koaw. 
(^Tiliiii II . •■ - •• or .iK'.i.ii.i.j it. • n> \ im-l.T ! i!*f | r« tt« nci*«. .M» UeQL II. e. S4» la 
Oiodirii p'.iitat*. IfWfMT, it :* ti>>( u-u.il I«t .i ju»tnt» nut of Maaioaa 10 iBMi VMaVl 
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to all such offences as they have power to punish by statute. 4 Sir Edward Coke, 
indeed, (c) hath laid it down that a justice of the peace cannot issue a warrant to 
apprehend a felon upon bare suspicion ; no, not even till an indictment bo 
actually found ; and the contrary practice is by others(d) held to be grounded 
rather upon connivance than the express rule of law, though now by long cus- 
tom established. A doctrine which would in most cases give a loose to felons 
to escape without punishment; and therefore Sir Matthew Hale hath com- 
bated it with invincible authority and strength of reason ; maintaining, 1. 
That a justice of the peace hath power to issue a warrant to apprehend a person 
accused of felony, though not yet indicted ;(e) and 2. That he may also issue a 
warrant to apprehend a person suspected of felony, though the original sus- 
picion be not in himself, but in the party that prays his warrant; because he is 
a competent judge of the probability offered to him of such suspicion. But in 
both cases it is fitting to examine upon oath the party requiring a warrant, as 
well to ascertain that there is a felony or other crime actually committed, without 
which no warrant should be granted; as also to prove the cause and probability 
of suspecting the party against whom the warrant is prayed.(/)* This warrant 
ought to be under the hand and seal of the justice,* should set forth the time 
and place of making, and the cause for which it is made, and should be directed 
to the *eonstablo or other peace-officer, (or, it may be, to any private per- r ^oi 
son by name,)(^) T requiring him to bring the party either, generally, L 
before any justice of the peace for the county, or only before the justice who 
granted it; the warrant in the latter case being called a special warrant.(A) 
A general warrant to apprehend all persons suspected, without naming or par- 
ticularly describing any person in special, is illegal and void for its uncer- 
tainty;^) for it is the duty of the magistrate, and ought not to be left to the 

(') 4 I nut. 176. (§) Salk. 176. 

{*) 2 lluwk. P. C. 84. (*) 2 Hawk. P. C. 86. 

(•, 2 IIhI. I\ C. 108. (V 1 Ual. P. C WU. 2 Hawk. P. C. 82. 

(/) Ibid. 110. 

for a libel on a private individual, or for perjury, — though where an illegal publication is 
manifestly dangerous in its tendency to the public interests they will exercise that dis- 
cretion with which long praccice has invested them. 4 J. B. Moore, 195. 1 B. k B. 548. 
Gow. 84. This also they will always do on the commission of any misdemeanour which 
involves an attempt to perpetrate a felony; and, when assembled in session, they may 
issue a warrant against a party suspected of perjury, even though he has not been 
indicted. — Chittv. 

4 Where a statute gives a justice jurisdiction over an offence, it impliedly gives him 
power to apprehend any person charged with such offence, and especially after a party 
has neglected a summons. 2 Bingh. 63. Hawk. b. ii. c. 13, s. 15. 12 Rep. 131, b. 10 
Mod. 24*. — Chittv. 

5 The power to grant such warrants is now regulated, by statute 11 k 12 Vict. c. 42, 
" to facilitate the performance of the duties of justices of the peace out of sessions within 
England and Wales with respect to persons charged with indictable offences," consoli- 
dating and amending previous statutes. — Stewart. 

• But it seems sufficient if it be in writing and signed by him, unless a seal is expressly 
required by a particular act of parliament. Willes' Rep. 411. Bull. N. P. C. 83.-CniTTT. 

7 It has recently been decided that warrants may be directed to officers either by their 
particular names, or by the description of their office; and that, in the first case, the 
officer may execute the warrant anywhere within the jurisdiction of the magistrate who 
issued it : in the latter case, not beyond the precincts of his office. And where a warrant 
of a magistrate was directed "To the constables of W. and to all other his majesty's 
officers," it was held that the constables of W. (their names not being inserted in the 
warrant) could not execute it out of the district. 1 Bar. k Ores. 288. 2 D. k R. 444. If 
an act of parliament direct that a justice shall grant a warrant, and do not state to 
whom it shall be directed, it must be directed to the constable, and not to the sheriff, 
unless such power be given by the act. 2 Ld. Raym. 1192. 2 Salk. 381; ted vid. 1 H. 
Bla. 1"), m(»/m. These distinctions are now rendered immaterial by the 5 Geo. IV. c. 18, 
h. ii, whereby the constable or any other peace-officer of any parish or place may execute 
any warrant within the magistrate's jurisdiction, whether the warrant be addressed to 
him by name or not, or whether he be a constable or peace-officer, kc. of the place in 
which he executes the warrant. — Chittt. 

■The warrant need not state the time when the party is to be brought before the 
magistrate for examination. Fort. 143. 8 T. R. 110.— Chittt. 
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ofliri-r. t«» jiidi;*' of tin* Lrrniiii«l of Mi*|»u-ioii. Ami a warrant to apprehend aJ 
|K-ix»ji^ guilty ut' 21 4-rinM- thrri'iii ft|u*c-iti«Ml in im h'ifal warrant; lor the po*at 
U|hiii whnh it* authority n*M- i* a lint in If •!«*« iiit-ii on a auh*«H|arnt ini. 
numrly . whrthrr flu- |n-i>tiiii iipjin 1miu1«m| th«-r<-ti|H»ii U* rvalh guiliy or a»<* 
It i* tlKivlniv. in tail, if warrant at all. for it will not jurtifv tlir oAorr «ao 
act?* uiiiJrr it;, k* whiiva- a warrant |iro|n*rly |m*iiiii*<| n-vcn though the n*a*7%a. 
tratt* wlm i*Mir* it >*lioiilil ••xi'i-ni hi- juriMiii-tinii i will, by statute* -4 lie** II. 
v. 44. al all i*\viit» iinli miiit\ tin- •tin it w 1h» «\«« utr* thf nainr tnini*trna..T 
Ami ulii-n a warrant i- ivirivnl h\ tlit* ofti«-i-r In* it* ImujihI tu cxtrulr it ••» tar 
a* tin- iiiri.-ilirtinii nt the ina^iMraU* ami htui««*lf rxtrmlft. A warrant Inam 
tin- i-liiil nr othrr jii-tni- o| tin- (i»urt of kin;:'* bviirh rxtt'iitia all over la* 
kin^Luu, ami i* /♦.*/» •/ <>r r/.i/*«/ A"« •//«//!#/ ; not t9j-h*rthktrt 9 Hrrk* t or other |«*r 
titular nuiiity. Hut Hit* warrant « if u jii»tirt' • »f t lit? jf««v in one n»unty . *a 
••>o-» i Vnrk»liir*'. miiM U* harknl. that i». Hi£iir<J. hy a jin-tire of the °pra*« .a 
"""J aiH>ih«r. ii » Mi'hilt-MX. brlorv it «-un If cxi-cutril thiTtv Furarm. 
rvjXtilnrly »»| leaking, tln-rr ou^ht to have* Urn u frt-»h warrant in every frva* 
county : hut thf |>i;uiirr ut I »ack i hi; warrant* hail Imi^ prevailed witbrfaat law. 
ami uu» at la*t auth«iii/.«'ii hy Matul«-M *J.*l tim. II. <-. Uti. ami 24 lien II r ju 
Ami now, hy htalutr 1:> lien III. r. ;»], any warrant lor appr«-hrfMiib£ aa 
English nnVmlrr who may ha\r rM-a|H-d into Scotland, ami r>cr rrraa, aaay kw 
omlorM'il and «.\n utnl hy thf I«h«1 inn^Mratp**. ami tin* nnVndt-r e«rtiTrir4 
bark !<• tliat |»ait of tin* uiiitnl kini:*h>iu*« in whnh mii-Ii ohViici* wan committed ■ 

*• «. . |4 ll # f.«ir Iff i«a»a ,4 >]wvt Aaa*. 4>wi a* *»» «■» 
l.fk. «li ii «a- ■ i a natit '•nig' Maa»«l I- a«a 
■ ■illi i- | ».»■ • »i. I | a I •H*r**4 • • •tta.a i 
il* « «i|>l It » •• -li-i i I.J. »»l lib «^«t.M 
l-l |U aliJ . in : . 1 h •«'• Hvark »• ■» i^J 

«i ti. ■ r. u ,.i, inn ^i*... in a a it 

fu i> K * I tu »i »■••• f il «• ruli «m 4Wiar^4 «W«» »• • 
«>•!• i id- h u- >4 . 4n ••■«•. i '••« J»t tfrtf A ;7<m 



(•A |f 


nl-»- IimI •~l*tAl«»r^t III lli< Mf'trw - .iH • r»if 


MlHrtlM 1 


■ •!•■# li u. <r<>u<.<l >i -ii • iu i tu*> • in ii- Ait* 


f>i n-K"! < 


li lit- | 1- •• l..« ., . , M.n I, | |,S| lor 


«pl«lllf>. 


1 ii ■ n« ••■« |»i«. iiin | nihui r :i * «i.ih ■■ 


|*niil>i* 


i 1 ul li 1 • ■■ • • >it> li - . ,. . i ^<i r. i t « i >!• 
il- i t t -i-. n--l ii. 'I.- a .r u! Ul. <i Hi —■ 


ft* I* •».■!■ 


<i .ii •■ '4, lli> •im> | . • •■ a ■• ini*l«< it >. li 


nailin»>«i 


.11 -i-ll ■•■ #> li .|i-l il 'U- i ii l > ». III. ill air ill || 




Mifiifi.il «\.«i r.kiii-* !•> i.ikt- ii|' 1- ••••■. A\*\ uml ili^>nl*'rl\ |-«ii|>h*. <3 Burr. l?aa\. ami 
H»ait'h w.iii'intf. ilauk. h. u. i-. 1.;. -. 17. ii. n.i art' thr mily fXt-t-plHrtw lo thai rair — 
C'li 1 1 it . 

*" An i ii » hv lli* II li- ti. III. •-. , .»«. if nny nllnmhT lia« •-^'»|»»«*l frmn Ir^laxwl aw 
Kiu'liM'i <-i >«<•;!. ii, ii. •■! . ■...»/, In- ]j..iv U> n| |irthi'inhi| l»v a «r jrrmnt rn<i<*ff««>«i tm * 
jti»i.«» ■■: iin- | t.ii . n! ti.. ii'\ nr iiiixhi-tifii w itli-.n whirli thr onVn^U-r -Hai" a* 

foillnl ..i.'l In in. \ )• . i-nv. VI In lli.il | art %»t tin- I'liilt-cl K lli|C«l«»ffll in tlhich ihr tif 
ran' .- ii- i ii I tl.i- > il- ii< •■ ;- • h.ii.'i-il i«» li;i\f I ■•••■ii • ••iiitiutti'il — *'Nai»Tia«. 

I'.\ *!.• i ill • I -#i. .ill u..n.iii[- i**ih*i1 iii l!njl.iifl. NiitUii'i. or IrrLaaxft mmp W 

oXf. ut. i .n in\ j .us ••: tl.* I iijt..i K.nj>l*iiii. 1ml* |» ifhntl* of tbi*. iht* trrrrtAn / 

fit 4I(< .•<! •»■ . .ifl III i\. I \ l..» w .1 lull! n !!.••«•■ ii |-l.^.n«T thi-r*' In la" Irtrtl lift ?'||j'ra»< 

fur .hi -i.i ii.n.if.-i .ii *!.• '.. ifi-i. ■'. I'-p Iii |* IT- -.-up ! an Kn^li«b juatarr tarn* 

coiiiin:( .i i fi-nii iii ■• «i." i.. iiuiiitt.'i .inntli'iH •• iii Iri laipl |>r*-]avatno to •rtxLjkf mmwM 

llnil.fi «>. ii. .il. .>n.i >*-. I I. unit. .'.I. 

Willi i.-«|ni !•• ill.- > ut .iiii--iiii k ' .i |i*-i»ii|i. A i •■r-in ma> la» ap|irrhriKird urn taa 
liii;ht .i- »*• .1 .«* tl.' «i i\ '• • ■■ '••'. .unl lli'HJk'h tin- •>l.iliitt* 'JV i ar. II. r. 7. a < |f 4ilaH 

arri"*i - ••!! *-uii«l.ii-. it • \. • j-r*. il,. •. i 1 1 .-.i— ph». l.-l* »i.>«-*. ami hrra>rbr» of th» itaty 

in lln— ..l-l*. ii.«i< :•>.•-. .in .ii:< -t ni. 4 \ U- m.nh- i>u that «la\. Cal<l. 1-Vl. 1 T. L daa 
Wlll.v |..«. 

A- i>> i in- / "•■-■ in wh:ih a |.irt\ m»\ la- nrr*--t«-l. Sinro thr priTilf f of i 
ami .il j'ji.ii.'.n i%> n- a»«-i.-ln •». i-\ .1 .' i« . 1. 1 . *2>. im plan' afli>nU |»ro«rrt*rm to, 
a^:i.i»-t ii. • 1 1 .iii-.tial l.tvi Ainl i'%1-11 th«- • liTir\ nia\ . ••» ■ I'mnind caftraf. a* i 
win. -i n !!.• .i . Klin h> v > '•• -1.M' ...1., tlf.iijjh n i- ill«»jral In artval then tm ami crrm 

(•a.**- uliil-i it tl.-- .hill tii !•• |Hrt<>riii 'i.\»n r\i«f. «»r p*\t\g l<» or rrtuniuMi frvaa law 

i-aiii*-. -ii .>ii\ io I;... \>-r l'i«-j I» ... 1 1 f ij r ii hir inf r mmitlri ■ liiaai 

ill a !.'!• . ii • • -ii ii ? r\ i>>:in - iikt«> Kii/l.ti-i. h«- tna> 1 •• arn-trtl brrr and rOal% **y ai ami 

gi\«n n|. :•• ti.i iM.t te '.«:i.ii. - >.| il un:r> aiMiii-t ihi- Uw*ut wlik*b thr oflrfKv waa aaaa* 

mitt* •> 1 I .•■mi .1. 

It in i\ i « h< f itU.-r\i-.| .i« a »;- ipt.i1 nil.- tli.it if ilo- warrant hr matrTtally i| >ai aai ia 
or tli* • tl.. . i • \i .. •! i.i- .% iti."iit\ iti i-\t . ui.iij it. .iipI it 1p* In* killni in thoaltaaaac tarn 
iaifiuv lu.iii-i.ni.iiii r .ii i !.•■ |-.iri\ ul.-iin In- «-ip|-Mi<Hiri**l !•» arrr«l. tl Eaat, P. C il« % I 
Lraih. !'"• •• 1 K l.'J. i l-t»f. .;»•-. 1 It A < *. a 'l an«l an> third |a?raofj aaa« laar#aa>> 
inti-ii«Ti- !•• |-n-\i nt .in .i: !•-•( uii'if-r it •l".ii.! !••• iip.n- tb.ui i* nn^raiary for that | 
A Ka*t. ..'»4. ..■»-. 1 l.f.nh. -"!■ - Jiiitt* 

Hy d 7 Vu-i. c. o4, whru a war ran I baa btfii iaaueU for aauf 
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2. Arrests by officers without warrant may be executed, — 1. By a just.oo of the 
peuce, who may himself apprehend, or cause to bo apprehended, by word only, 
any person committing a felony or breach of the peace in his presence.(/) 
2. The sheriff, 11 and, 8. The coroner, may apprehend any felon within the county 
without warrant. 4. The constable, of whose office we formerly spoke,(m) hath, 
great original and inherent authority with regard to arrests. He may, without 
warrant, arrest any one for a breach of the peace committed in his view, and 
carry him before a justice of the peace. And in case of felony actually com- 
mitted, or a dangerous wounding, whereby felony is likely to ensue, ho may 
upon probable suspicion arrest the felon, 1 * and for that purpose is authorized 
(as upon a justice's warrant) to break open doors, and even to kill the felon, if 
he cannot otherwise be taken; and if he or his assistants be killed in attempt- 
ing such arrests, it is murder in all concerned. (n) 5. Watchmen, either those 
appointed by the statute of Winchester, 13 Edw. I. c. 4, to keep watch and 
ward in all towns from sunsetting to sunrising, or such as are mere assistants 
to the constable, may virtute officii arrest all offenders, and particularly night- 
walkers, and commit them to custody till the morning. (o) u 

(') 1 Hal. 1\ C. 86. (») See book I. pnge 355. (») 2 ITnl. P. C. 88, 8V. (•) 2 naL V. C. W. 

colonies, and he escapes into the United Kingdom, it shall be lawful for a secretary of 
state to endorse such warrant. And a still more important power has been given by two 
acts passed in the same session of parliament, (0 & 7 Vict. c. 75, 76,) which provides for 
the arrest of certain offenders who have escaped from France and the United States of 
America into this country. Under the former of these acts, (giving effect to a conven- 
tion for that purpose,) persons accused of murder, forgery, or fraudulent bankruptcy 
are to be delivered up by the proper authorities in this country to the proper authorities 
of France ; and by the latter, (giving effect to an article for this purpose in the Washing- 
ton treaty,) persons charged with murder, or assault with intent to commit murder, 
piracy, arson, robbery, or forgery, are to be delivered up to the United States. Corre- 
sponding laws have been passed by the legislatures of both these 'countries forgiving the 
same powers as against offenders escaping from this country to France and the United 
States. —Stewart. See Act of Congress, 12 Aug. 1848. 9 Stat, at Large, 302. — Sh a rs wood. 

11 And the sheriff may arrest though the party be merely suspected of a capital offence, 
(2 Hale. 87 ;) and if the sheriff be assaulted in the execution of his office he may arrest 
the offender. 1 Saund. 77. 1 Taunt. 146. — Ciiitty. 

12 A constable may justify an imprisonment without warrant on a reasonable charge of 
felony made to him, although he afterwards discharges the prisoner without taking him 
before a magistrate, and although it turn out that no felony was committed by any one, 
(Holt, C N. P. 418. Cald. 291;) and the charge need not specify all the particulars ne- 
cessary to constitute the offence. R. & R. C. C. 329. In general, however, a constable 
cannot, without an express charge or warrant, justify the arrest of a supposed offender 
upon suspicion of his guilt unless some actual felony has been committed and there is 
reasonable cause for the suspicion that the partv imprisoned is guilty, (4 Esp. Rep. 80. 
Holt, C. N. P. 478. Hawk. b. 2, c. 12, s. 16. 2 Hale, 92, 89, n. f. Cald. 291;) and a con- 
stable is not justified in apprehending and imprisoning a person on suspicion of having 
received stolen goods on the mere assertion of one of the principal felons. 2 Stark. 16/. 
There are. however, authorities in favour of an exception to this rule in the case of night- 
walkers and persons reasonably suspected of felonv in the night. 3 Taunt. 14. 1 East, 
P. ( \ :;iw. Hawk. b. 2, c. 12, s. 20. 2 Hale, 89. 5 kdw. 111. c. 14. 2 Inst. 52. Bac. Abr. 
tit. Constable, G. And, by a modern act of parliament, an express power is given to con- 
stables and other peace-officers, when on duty, to apprehend every person who may 
reasonably be suspected of having, or carrying, or by anyways conveying, at any time 
after sunsetting and before sunrising, goods suspected to be stolen. 22 Geo. 111. c. 58, 
s. 3. ">4 Geo. III. c. 57, ss. 10, 17, 18. And other statutes (32 Geo. III. c. 53, s. 17. 51 
G»*o. III. c. 119, ss. 18, 24) authorize constables and other peace-officers to apprehend 
evil-disposed and suspected persons and reputed thieves. Thus, by the 32 Geo. III. c. 53, 
s. 17, constables, head boroughs, patrols, and watchmen are empowered to apprehend 
reputed thieves frequenting the streets, highways, and avenues of public resort, and 
convey them before a proper magistrate. And in order to give more effect to the public 
office at Bow street, the 51 Geo. III. c. 119, s. 24, and 54 Geo. III. c. 37, s. 16, 17, 18, di- 
rect two magistrates of that office (of whom the chief magistrate must be one) to swear 
in men to act as constables for Middlesex, Surrey, Essex, Kent and Wet ainster, and 
enable the persons so sworn to apprehend offenders against the 1 a, hi oy night and 
by day. with all the powers which other constables possess. — ( r. 

13 But at common law no peace-officer is justified in takil ■ 
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21. Any private person uitnl «r h>rti»ri a peace-* ifliccr . that in prcarnt vkft any 
••M»«» i ti-|i«n v «•» committed i* Uiiiini hy the law t«i *arrcat the I'd on, on |aam »4 

■""J tin,. aiH j imprisonment it' he escape* through the negligence vf Ike 
*taiidcr*»-h\ .1 /•! Ami they limy jiiMily hn-ukin^ ojieii the doom upon fuilmw- 
\\\£ Mir 1 1 tclon ; ami it' fA#y Lit him t provid^l hi* ran not Im* ot nervine taken, it o 
juMitiahle ; though it' thry ttrr kdltit in endeavouring to make Mirh a iu o i it » 
munh-r.'/i I |hiji |>n»)»al»lr Kii»pirion, al«o, a private |>er*on may a rivet 
felon or other person »o Mif|»ccted.. r »" hut hi* cannot justify hrcak in jg 
door* to i|o it; ami it' cither juirly kill the other in the attempt, it tm 
slaughter, ami no inuriM^ It if* no more. liecatiM* there in no malicUma d e — a«n 
to kill; hut it aimmiitt to no much, Ihtuihh 1 it would lie of moat pernicion* cuojae- 
qutiirr it. under pretence ot' Mif|M-<tin^ felony, any private |M-r*on migbt bnmk 
ojh'Ii a ImiiM* or kill um »t her, un«l uh*o liecaiifH* Mich arn-M upon aa»|*r»un m 
barely f»rmtftnl hy thr law. and not mj^nid, a* in the rain* of tboo* wbo are 
prenvnt when a felony i«- committed. 

4. There in yet umithcr npecie* of arrvM, wherein both officer* and prrraw 
men an* concerned, ami that in ii|»on a hu? and cry raiacd upon a frb»n% cuo> 
mitt«*d. A hue. < from htur % to nhout ami cry., A uUu um <t rhim**r, i» tnc ml 
common-law prm-en* of purnuiutx, with horn ami with voire, all felon*, and ml 
an have diiiigcrounly wounded niiothcr.i 1 1 It in alao mentioned by ata'ai* 
Went in. 1. W Kdw. I. c. !». ami 4 Kdw. !.,»/*■ "Jfirto mnmoton*. But the pnaetnni 
Mutute relative to this mutter in that of \Vinrhe*ter, 13 Kdw. I. c. I and 4 
which direct* that from thenceforth every county »hall he no well kept, tkat 
immediately ii|mui roMierict and lelonic* committed, frcidi unit »hall be mate 
from town to town ami from county to county, and that hue and err akaJi be. 
rained ii|niii the fcloiiM, ami they that keep the town nliall follow witn ktar aad 
en- with all the town iiti'l tin* towiiN near, ami mi hue and rry ahall be mrnto 
from town to town until they U* taken and delivered to the aherilf. And. ikat 
* <M U 1 w,r ' 1 ' IIU> ttlM ' <T - V ,na - v ll|l,rr •■ffeetmilly In- made, the 'hundred 

"* -I hy the name Mat ut e, cap. H, to answer tor all rohheriea tbereoi 
mitteil. tmh'KH they take the felon; which in the foundation of an aetiota i 
the humlrcd^u; in caw of any Ion* hy rumVry. By statute tl Elts. c. ll, a* 

•w 2 iu»k i* c :i ■•■ 2 iui r r i »a 

• :il-il'c;; ft. KTM-t.*./ s. ir i* 1. 1 1. Mitv. c % ffl 

,' M*t Juiitvi. II r. J4. ■• •*• k«A III e^» Ul. 



h»- « • >iniiiii t«*«l miiih* dirw»r<l« a rly nr Mi»|ii«-iinw ut. lUr. Ahr. TrrnnaM, D. X. 2 Ld. 

l:n»i I'HiTii. 

14 Wli.-n- a I'fliinv h:i> In^ii -i.-.'i..i"v o>riunitti'«l. a private |M>r«nn acting witk a foca 
ten I ton. .«■■•! ii|mi|i -U« h iliti ■riu.it fli a- .illlnillit*> !•• u munmttfJ* amd probmlU jr*mm4 •/ 



;mi. ••. t- iu«titiixl in {i|<|>n-li«*ii>li!ii! Hithiiiii u *A»rrunt th«> Mi»|M*ele«J ner a o ai in tnkrii 
earr\ lnm t -*- 1« »r«- <» m.i^i-tr.iif. I'aM. I'.'l. 4 Tuuiil. .»A, .W*. I*rir«*. o m 2$. Bat *k#e» • 
pri\.itt- i^-r-tn h.ul i|fii\i*ri <l iiiHiilM-r iiit*i the i'u*>iirth of » cnnMaM**. upon a «n*^ran 
whuli i|.|«-.iM «l .i!tfi».itd< i>» )••• >.>.' .. r'../. it w.i- !••- l«l that ih«* |N*r«nn m> arreated av^»4 
iiiuini.tiii an in linn ot iri"»|>a»« f-»r .m a-*4iult uti-1 !.iim« uii]»riM»nnirnl a£*in*t tmth ymiM 
|mt*«ii. .il:|mii^h a li-Inlil h.ul \ ■•■•■li arttialk i ••liilllitli-«l. »'» T. It. 315.— Cnat*Ti*» 

With ii-|Mt*t tn uitfTftTi'iii-f urnl iirr«*»t» in «>mI«t u* pr<-*r*t ihrmnminioa o£a evt^A, 
any |«r-«'ii may la«tull\ l.t\ Imlil ••! a luimtn- uImhiI to i^mimit any mirkicf wkarn. rf 
enitiiiitd* d hy a *aii«> |i-r««>ti. wmiM eoti-iiliite a «ritnui«l offenee. or any otker 



wlp'in l.i- ^li.ill *»■»' «>n t In* |-»in! ••! iiifuiiiiiiiii>ru tr»-a>oii ut frlonv. ordotna any act •*** 
will in. mil- -ilv t'lplaii^fr i in- Iii«- «t i^tmiii ot aiii'thrr. and may detain knm nntal it ■«■ 
I*' ri'.i->ni>l\ |>rfutii*«l that In- ha* i hau^til h> |.ur|K»4>: but where k# 
pn-Miit '-linT* tr-in tijjtiiint: In- •hmiM fir-t n«»i:!\ ln« intention to pcevcatf Ike 
of tin. I-....- IU«k. h. -J. e. TJ. * in. I llal.-..>v. 'J Ki>l. Ahr. &&9. L nL JL n. ». 
^i ^1 v.o r„i„. Pur. i'l.ad.r. .; M i"J. IUi.. Ahr. Tr^|A*. D. 3. I BaM, P. C *< 
Thu*. uii\ •■ii«" ut'" .ium.:v If.ikni*: ami ♦•titinu^ a |tarty'ft bimae and MavtanMna baa. 
|o pi. wiit h.ui tiniK tininh'r.iik' h:« uitf. mIiu «th-» out for aaaiatancn IBlAt. Jni 
Slw . i i.|. «•..!'. I'..ii Ahr. lr.-j.i«. |i. .; Ami tin- ruling in a bod j in ^nell a rat m 
law tul . .tit'l ii" itifi'i-inatioii Mill U' ^ranitil fur >tiiull irn'nu Unlit** in tba nwnaat of lask 
ad.-u-ii 1 I'!» IC p 47. 1 It. a T ■.■■.!. ii. a. 1 Ul. I'. C. 3i>4. If a aaan b* 

atti'iii|>t;iit a i uimit a fi'lufiy iii thf nurht. an\ nin» may «p|»i 

• Ji he U- rarrivd telure a inagistrale. 1 K. A M. C. C. VJ.— CaiTf¥. 
^i2 
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hue and cry is sufficient unless made with both horsemen and footmen. And, 
by statute » Geo. II. c. 16, the constable or like officer refusing or neglecting to 
make hue and cry forfeits 5/.; and the whole vill or district is still in strictness 
liable to be amerced, according to the law of Alfred, if any felony be committed 
therein and the felon escapes: 15 an institution which hath long prevailed in 
many of the Eastern countries, and hath in part been introduced even into the 
Mogul empire, about the beginning of the last century, which is said to have 
effectually delivered that vast territory from the plague of robbers, by making 
in some places the villages, in others the officers of justice, responsible for aU 
the robberies committed within their respective districts.(io) Hue and cry(jc) 
may be raised either by precept of a justice of the peace, or by a peace-officer, 
or by any private man that knows of a felony. The party raising it mast 
acquaint the constable of the vill with all the circumstances which he knows 
of the felony and the person of the felon, and thereupon the constable is to 
search his own town, and raise all the neighbouring vills, and make pursuit 
with horse and foot; and in the prosecution of such hue and cry the constable 
and his attendants have the same powers, protection, and indemnification as 
if acting under a warrant of a justice of the peace. But if a man wantonly or 
maliciously raises a hue and cry without cause, he shall be severely punished 
as a disturber of the public peace.(y) 

In order to encourage further the apprehending of certain felons, rewards 
and immunities are bestowed on such as bring them to justice by divers acts of 
parliament. The statute 4 & 5 W. and M. c. 8 enacts that such as apprehend 
a highwayman and prosecute him to conviction shall receive a reward of 40/. 
from the public, to be paid to them (or, if *killed in the endeavour to r*2Q& 
take him, their executors) by the sheriff of the county, besides the horse, ^ 
furniture, arms, money, and other goods taken upon the person of such robber, 
with a reservation of the right of any person from whom the same may have 
been stolen ; to which the statute 8 Geo. II. c. 16 superadds 10/. to be paid by 
the hundred indemnified by such taking. By statutes 6 & 7 W. III. c. 17 and 
15 Geo. II. c. 28, persons apprehending and convicting any offender against 
those statutes respecting the coinage shall (in case the offence be treason or 
felony) receive a reward of forty pounds, or ten pounds if it only amount to 
counterfeiting the copper coin. By statute 10 & 11 W. III. c. 23, any person 
apprehending and prosecuting to conviction a felon guilty of burglary, house- 
breaking, horse-stealing, or private larceny to the value of 5*. from any shop, 
warehouse, coach-house, or stable, shall be excused from all parish offices. And, 
by statute 5 Anne, c. 31, any person so apprehending and prosecuting a burglar 
or felonious house-breaker (or, if killed in the attempt, his executors) shall be 
entitled to a reward of 40/.(2) By statute 6 Geo. I. c. 23, persons discovering, 
apprehending, and prosecuting to conviction any person taking reward for help- 
ing others to their stolen goods, shall be entitled to forty pounds. By statute 
14 Geo. II. c. 0, explained by 15 Geo. II. c. 34, any person apprehending and 
prosecuting to conviction such as steal, or kill with an intent to steal, any sheep 
or other cattle specified in the latter of the said acts, shall for every such con- 
viction receive a reward of ten pounds. Lastly, by statutes 16 Geo. II. c. 15 
and 8 Geo. III. c. 15, persons discovering, apprehending, and convicting felons 
and others being found at large during the term for which they are ordered to 
be transported, shall receive a reward of twenty pounds. 11 

(•»; Mod. In. Hist vi. 383, vii. 1M. (•) The statutes 4 * 6 W. and M. c 8, • * 7 W. DX c IT, 

(«. 1 11*1. 1'. C. luO-104. and 6 Anne, c. 31 (together with 3 Geo. 1. c. 16, | 4, which 

(9) 1 iluwk. 1\ C. 75. directs the method of reimbursing the ■neriflsiare extended 

to the county palatine of Durham, by stat. 14 Geo. 111. c. 44. 



15 These acta are all repealed, by 7 A 8 Geo. IV. c. 27. — Chittt. 

"The above acts are repealed, by 7 A 8 Geo. IV. c. 22, 27, 64, and 58 Geo. III. a 70; 
and costs are allowed to prosecutors in certain cases. — Chittt. 
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CHAPTER XXII. 
OK CoMMITMKNT ANI» HAIL 

lon^-i * Wiikn a ilt-liri4|tit-iit in arreted hy any of flu* mean* mentioned in tr « 

"* J pivrtuJiiii: t-liit|itt-r. In* mtuht regularly to hi* carried U-I'orr m towlx* • : 
the pfari*; 1 and how in* in tlifit* to \»v treated I fhall next nliow uiitlrr the ami*-: 
head ut rtitnimtrm nt and l*t»l. 

The juMiee hrlore win mi nui'h prisoner in Hi-ought in ImuiwI immediatt iy U 
exanfut ili«> <ir« utnutuiin-* of tin* crime alleged; 1 nmi to thin end. I»v *talut« 1 A 
A Ph. ami M t\ In, he i.H to take in writing the examination ot' Mieh pn*ua>*r 
and lh«* iiitortiiation of tho*e who Hring him: 1 which. Mr l«amhard obaervev j 
wan tin* tir-t wurnint given tor tin* examination ot a Irion in the Kngli*h iaw 
For, at tlu* common law. hin»*» tin t t«itur pn*hrr ^i/«.m*wi .- ami In* fault waa n-* 
to be wrung out ot' him-cif, hut rather t«> hedn»cu\ered hv other lurani a*»l 
other men. 4 It' u|»on thi* imjuiry it man i tent ly appear* tuat either 1*0 taxa 

i«; FirrMr* t» U. r. ?. fW (■*» 1ST 

1 In ii Into «•■«.•■. where it Hiui »tut«-«l tin* |«arty l*ehaved impro|ii»rly in a rburrb. il ■•* 
ht»l«l th:it though ii emi-taMe iui}*ht Im* jtiMifv-d in rwimving him from tb#» c hurrt aa>i 
detain nil* him till the wrvnv wa- uv.-r. \il hi* i ould imt legally drUun him aftrrwanat 
to take hi in U*lon* u magi -irate. 2 H. A i\ iV*'.i. 

A w<r A /,,,i« flmtilil ilt ■ I iv it the Mip|H»!»ed ntTemler over to a rnn«tat»le, or take bin be£*e 
a magistrate. Halt. -I.. e. I»»4. 

A /thiiv |«t*mii may do tin* «ame a* a watrhnmn. In a late raae it waa held thai a 
prirate |mtmiii when he tiwik a |iiri\ endeavouring to rmnniii a felony might <~ 
in order to take him U-fore a mitgiMrate. I |{. a M. r. t\ w. — ('butt. 

*A mii«lnhlf arreting a man on *u*pici«in i>f felony i» tiutind to take km 
magi'tnte a« ^*»n :w In- rra>.niaU\ ran : and hi* ha* no right to drtain a pnaoawf t±.?»# 
days without taking him 1-einre a magistrate, in order that evident may I* cot le r t—t a 
aupjwirt i»r a I'l-iniiv with which hi- in charge*!. Wright rj. Court, 6 I). A K. *i2S. Aa«4 ot 
2 Hawk. 1M\ I IT. 

It it tin* duty of tin* umgi*trnt*> to tnk«* and roni|.l«>tn the nam in at ion of all fo aweta^A. 
ami tii iliM-hai-ft.'!* nr riiiniiiit tin- imlmdtial Mi»|»«U«<i. aa «o*»n aa the naton* of lW twm 
will aiiimt. Fib»i. 1 12. 14.1. Hut In- i- ulluw.il u r.u* *.xi*Jf time fi»r thia |mr|aaw t*fne» a« 
rnaki-^ In* tiii.il <h-i-i*fiii«. It «tH'iii« to hav«* lif«-n ftmii«-rly «t»n»iihTrd ibat lb* U» 
intfipU thn-i- 'lit>i tn )»• *iitlii-ifiit. uifl that a magMraN* i-aiuio| jtHtift tm* IrtaiiMT nf ■ 



|iart> •■li.'lit'iu «i.i\- uiid-T ••x.imui.ithiii. S-ava^i* rj Tatrham. t.'ro. Eltt. J^I^ 1 HaV 
w»* i*i»n-;«h ffl in a \<-n r.-i-.-nt im*.-. - l»;i\i» u. <'jj.|nt. King'* Benrb. «ittinf» m \mm* 



vmrv 

p. r 



,1 PJii. !-j|. J ll.iwk. IV t . «. H".. •. \2. 1 tliitt. i\ L.72. Tb» 



ment I'll.' I'i.iiDtitl IhmI U-t-ti I'toiiciit U*tor>' tin* dfffndant uyon aiaipnaoai of fc ba ai 
and w.i« «-"iiiunitfH| |.\ l.im |.. r further fXJiiiimatiwi for tuurtr^n day*. TV* c*«fi 
without giving* |inl k *tiit ut ii|->n tin* wliulf* UN-, whii-h i**.iu|irrbi*ntlrtl ocber o ) u»wta aa 
ex|ir«"ftii a *tr--ii^ ••( u.<ni iL.ti t«»i,r i«»n *i.%\* w.i- u«*t a n-uMinahla* |*ru»l ft^ rr^m * 
mnit inr ri*-«'A:iin.ii •*■■ ■■■. .in 1 tli.it .i w.nrant f«r •tn)i •<>mnuimt-nt «m bod aW t»M 
aettnik* f« rih full .m«i -.ii>l.n r.<r\ riu->n- I«t i->iiini!ttinj 1«T i^ long a |«T«wt : aavd iiki 

rofiTit-l !•■ tin- i-.i t Si.i\.i k '«- > i. I'iir.ii.im «>«». Kin. *'*J* a* justifying thai oaaaueav 

Kil. M>.— rmrri. 

'Tin* iTi-fiit-r'n i'\:iiu;n.it:»ii iiiu-t >■■( U» u|*>n i».ith : that of the wilnwoa taaaai a». 

2 Ilal.«. V r -J 1 :•! '»*•. M'lui. K%. |(«>. Wl r jr *r" to Tr la nai ■■ 

lion ••! wiiii»--.-». 1 1- -t -ii i-itli. n -iif-i-Ti ••! a i-«'ii\ii-t.*>ii. mi- I afii'rwarda i«un tb»aa a? 
th<* truth i>i tin ir fi :<i> n- ■■. !h«- •• urt ••! Km^ lu-m-h i-«|.r w *a<*ii ihrir dbiafi|ifoaoi ■ 
of tin* |<rai !.!••. U«\ ■.. Ki*M\. 4 I» A K. 7.11. I..- | r ;-- .n.-r haa nuiyAf lo tb» aw ml 
ami- ut an ;it|.>rii.-\ wi.*ii uii«Iit «*\.iiniu.i!i*ii ••!! a • i..ii^i- ut M«»n\: thf |«ivil«^p. w^ic 
allowt-1. |. • nt.rtli a iii.tf i--r ••> •!.«• r>-ii<>u in th*- iii.i^'i -tnte. !"••* u. t'olmil|ap. 2 I* A k 
Wi. 1 I' A i" .7 1 M i' 1*2. >,... h< w.\.-r. an t-UI-.r.iti- notf uo that unpovtaa* aao* 
Je«-t. r.iii-\ <<fi r..ii\«i :i>i»-. '_<! ft i \ ISfwIm^. ^. . • *.y.. whi-re the beoacarCy of lint 
di^'i-.xit i- • •■:•-:■ I--? ■ -I i iiitTi. 

•Hut t|>.- -t.i:«!. ..: |'|,:,i|i .itii M.im w.i* ?. )■• .il.-^l. hi itatulr 7 t>eo. IV. c. 4A aa>i 
Oth« r |-r v.- ■■!.-. .ii??. -i;. . -1. An*l li -w tl..- •! .? >:•■ II A \J. V i. t. r. 42. •• 17 |iC«««Mam taoT 
in a., i .i-. - «!.. ». .ir.\ |- r»i»u -ii.tii a| |. u .<i «■• ' i..>. k 'iit U-t..r«- any justice uT laati ■■ 1 
tlu- i^-ai •-. i Jjaig.u wail any imlictahif i»ih mr, wh« tht-r o muiitted ib CBmiaM or Vaaa\ 
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crime was committed or that the suspicion entertained of the prisoner was 
wholly groundless, in such cases only it is lawful totally to discharge him. 
Otherwise he must either be committed to prison or give bail; that is, put in 
securities for his appearance to answer the charge against him.* This commit- 
ment, therefore, being only for safe custody, wherever bail will answer the same 
intention it ought to be taken, as in most of the inferior crimes; but in r^oQl 
felonies and other offences of a "capital nature no bail can be a security *• 
equivalent to the actual custody or the person. For what is there that a man 
may not be induced to forfeit to save nis own life ? and what satisfaction or 
indemnity is it to the public to seize the effects of them who have bailed a 
murderer, if the murderer himself be suffered to escape with impunity? Upon 
a principle similar to which the Athenian magistrates, when they took a solemn 
oath never to keep a citizen in bonds that could give three sureties of the same 
quality with himself, did it with an exception to such as had embezzled the 
public money or been guilty of treasonable practices.(6) What the nature of 
tail is hath been shown in the preceding book,(c) viz., a delivery or bailment 
of a person to his sureties, upon their giving (together with himself) sufficient 
security for his appearance; he being supposed to continue in their friendly 
custody, instead of going to gaol. In civil cases we have seen that every de- 
fendant is bailable ; but in criminal matters it is otherwise. Let us therefore 
inquire in what cases the party accused ought or ought not to be admitted to 
bail. 

(») Pott Antlq. b. L c. 18. (•) 8ee book til ptge 200. 

or upon the high seas, or on land beyond the sea, or whether such person appear volun- 
tarily upon summons, or have been apprehended with or without warrant, or be in 
custody for the same or any other offence, such justice or justices, before he or they 
shall commit him to prison for trial or before admitting him to bail, shall in the presence 
of such accused person, who is at liberty to put questions to the witnesses, take tne state- 
ment on oath or affirmation of the witnesses and reduce such statement to writing. And 
after such examination is completed, their depositions are to be read over to the accused, 
and the justices, or one of them, shall say to him these words, or words to the like effect: 
— «* Having heard the evidence, do you wish to say any thing in answer to the charge? 
You are not obliged to say any thing unless you desire to do so; but whatever you say 
will he taken down in writing, and may be given in evidence against you upon the 
trial." And if the accused then makes a statement, it is to be taken down accordingly. 
The place where the examination is taken is not to be deemed an open court, but such 
examination may be conducted privately; and (unlike cases of summary conviction) it is 
discretionary with the justices to allow the accused the assistance of an attorney or 
counsel. — Stewart. 

5 Jitcofpiizance to Prosecute. — Besides this commitment and bail, the magistrate should 
take the recognizance of the prosecutor to appear and prefer an indictment and give 
evidence at the next sessions of the peace, or general gaol-delivery, as the case may 
require, and in case of refusal may commit him to gaol. 1 Hale, 586. 2 Hale, 52, 121. 
3 M. & S. 1. See further, Burn, J., Recognizance. Williams, J., Recognizance. 1 Chitt. 
C. L. W. 

Rt'cotpxizance to give Evident*. — When it appears that a person brought before the magis- 
trate as a witness may probably be able to give material evidence against the prisoner, 
he has, in the cases of manslaughter and felony, by the express provisions of the statutes 
1 & 2 Ph. and M. c. 13, s. 5 and 2 & 3 Ph. and M. c. 10, s. 2, authority to bind such wit- 
ness by recognizance or obligation to appear at the next general gaol-delivery, to give 
evidence against the party indicted ; and infants and married women, who cannot legally 
bind themselves, must procure others to be bound for them. And if the witness refuse 
to give such recognizance, the magistrate has power to commit him, this being virtually 
included in his commission, and, by necessary consequence, upon the above-mentioned 
statutes. 3 M. &■ S. 1. 1 Hale, 586. This doctrine was confirmed in a late case where a 
married woman refused to enter into a recognizance for her appearance at sessions, to 
give evidence against a felon, and the magistrate committed her, and the court of King's 
Bench held that the commitment was legal. 3 M. k S. 1. But a justice of the peace is 
not authorized by law to commit a witness willing to enter into a recognizance for his 
appearance to give evidence against an offender, merely because such witness is unable 
to find a surety to join him in such recognizance, nor ought the justice to require such 
suretv: the party's own recognizance (at the peril of commitment) is all that ought to be 
required. Per Graham, B., Bodmin Sum. Ass. 1817. 1 Burn, J., 24th ed. 1013.— OhjttT. 

Vol. II.— 35 M6 
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A rul. firM. to refuse or deluy to hail any person hailahlc in an offence a-£»in*f 
the lil*eitv of tli<- siihjeet in any magistrate, hy tin* eomnion law.**/, aa well mm 
hy lla' statute WeMm. 1. '.I Kdw. 1. e. !.'». ami tin* /nf/»«M rur/ia* art. HI I 'ar II 
<■. "J. Ami. If-t tin* intent ion ot' the law should U* frustrated by the jut»ii<*'« 
HMjuiriii^ I tail !«• u greater amount than the* nature of the rant* demami*. it m 
eXpre^U deelared, l»v stutiite 1 \V. an«l M. ft- J. e. 1. that exeeaaive l»aiJ <»«^h| 
not to he required ; though what hail should In- railed exeeaaive munt !•*• Irlt !•» 
tlu k nmriv on eoiisiderinj; tin* eireiiiiistanees o|" the ran*', to determine A tad, 
on thr other hand, it' tht* magistrate taker* insulin -it-nt hail he in liahle to be fined 
if tht* erimiuul doth not uppear.i' ■• Hail may Ik* taken either in einirt, or t« 
home pari Miliar raws hy thr sheriff,' roroin-r, or other magistrate/ hut m«»»t 
•■MINI I|4>II **1L V P J" lh|t jn^t i<'i-?« of the |K*areT liegulaHy, III all ofteHee*. either 
~" -■ against the eomtiioii *law or a< a t of |mrli anient, that an* helow l«-l«»nT, 
the offender ou^ht to Ik* admitted In hail, unless it U* prohihited hy some apr-cial 
aet of parliaments / } In order, therefore, more preeisely to ascertain what 
offence** *tn ha i la hie. — 

I*et n** next nee who may n<4 Ik* admitted to hail, or what offence* are a-4 
bailahle. And hen* I shall not eomdder any one of tin me ease* in mhieh hail ta 
ousted hy statute fn»m prisoners r^nruini of |iarti«*ular offence*; for then Mich 
imprisonment without hail is part of their sentence ami punishment fiat 
where the imprisonment is only ti»r safe custody- i*tt»rt the convietiofi. ami noi 
for piiiiNhmeiit ti/ttr minis, in Mich c:im**» hail is ousted or taken away wherever 
the offence i- of a very enormous nature ; for then the puhlie it* entitled to dr- 
niaml nothing less than the hi^hcM security that eau Ik* tfivcli. \iz, the U«J\ «>t 
the accused, in onler to insure that justiee shall l*e dune upon him if i(u««iy 
Such pei-si>ns therefore, as- the author of the Mirror olinervetsiy i have Do other 
auretics hut the four walls of the prison. Hy the atitient eoiumou Jaw, belt**** 4i 
and since, i , the eoui'uest. all felonies wen* haiiahle, till murder was exerf ted 
hy utatutt-; so that |H*rsons mi^ht U» iidmittcd to hail U'fore conviction almost 
in every ca-e. Hut the statute Westm. 1. :t Kdw. I. c. l.'i taken away the power 
of hailing in treason ami in divers instance* of felony. The statu tea 33 Hcil 
VI. e. 1» ami 1 \ 1 I*. and M. c*. Y.\ give further regulation* in this matter ,-" aa-i 

.* *.' Il»«k I* e.wn. ■» 2 tn* *"» 

•• ll-.-l •• .i, jm-m-**m3p*mrtrtg& f iwmtm »*• WiwN »w «*^< 

.11-1 1*1' XT. !#■■«• fi. j.rjff-r wi<^..ai4> lnin< i,tA«li w^ 

# ( .. | J4 d.'il#r iCifii.'.n f«f IiUm I U.r I 

' And « \*u il tin* i'riiiiiu.il i|in*m H)>|N*ar. yt*t if tin* I -.« i 1 w«r«* takt-n eorruptlT th* aaa^av 
trati- u.>iii<i ...f.tiutH- hn)A*' !•• ;in int--rtn.it ><>n it umIk itin-nt. 1'T K. 1W. — •'■irrr. 

f . Si. i ,-..-■ it .t -.h.-nil hii* tin* |«.w.r: It s.s m*. i...t. S*e 4 T. R. 3ui. 2 II. BU* 41*. 
Laml>. !'• * 'mm . 

•Tl»i irt ••! Kiru- lU'in-h. i>r nn\ judiT'* tli#Tf«»f. in VM^iti<»n. may at tlieir «liM-r»ton« 

admit |-«-i -« »n- '■• kul in ull »a-.- wli.»i»*. \. r. >»•■•• •> Flasi. l*^t. '» T. K. 1«/*. t*ut r»v*a>« 
ean 1'l.utii t>o» U-if fit /- . ,. '2 UaU-. \JJ. A* t«> wli.-u tin* ixiurt will ball. »*r 1 « lutL 

C. I.. 1M .-•! '•-. '.''I t'llITTI. 

'Tlti- -* «««■«». II. •'. ■"•"• fii.ii-ti th.it whf-rf n uarr.iut ha« U-^n t«rk*d. atTHl taw fmtl* 
aeeu*»t d In* Ufii tuk* n <u*. ■■! tin* •••imt\ win i«- tin* «h|>|«imm*<| otft-nr*** ha* l«sm e«^»am*aui- 

ttsl. un> ,)ii-tj I tin- flint) w !.•■?■■ it*- *a.i» t.ik«-u !ii.i). if thr citTt-nr** \$+ iaalalaV. taa# 

t>«il: an-! tin- •.inn* po>%:-i>«ii i* t\t# ■■«!•-« I t«» Ir< -Liinl. hy 44 imsi. III. e. Vi •. 1. aani ta«* 

+'» (m->. 111. i*. '». and tin* 4*» «i..«. III. •■. .".*». -. 'J ••u.iet thai whrn* thr itfrtatW f **r f < 
from ■ ■!■•- |>.ui ••! tin- I'mtt-I Kiiik*d<nii !•■ iIh* ■•tl»»*r In* may U* k-ailnl hy any jwlfv «*r 
jllMit*- ••! lh.«t |*.irt i-f tin* I'liittd Kihl"1"M» wli»r.- lit- nv apprvhrtidetl. unl«M tkr J«a4.« 
who -:i.iniid ill.- m.irr.tni ha* «rnt»n tht- w..rd- ' ii"t haiUhlf ' on the hack of la* 

"Tli »t.itur«« un- all n^N-ah-d. h\ iIm* T liiii. IV. e. i'*4. hy tM*et. 1 of whira it m 

ena* u d "il.it wh.if an\ pT~>ii -hall J— tak»-n <>u a i iiarfr-' of Motiy. or aw ja c i *a* o/ 
f«*li'ti>. >•• !■■!•■ •>ii* «r iiinri* iu-tii«- <*r ni-tj.-.- ..t !),•• |»>att*. and thr efaargv •kail be <w*a*» 

|Mirtfd t>v j..-jti\i« .tiid « if*iil.|t« t\i'i. i ( tht- t.ti t. nr hy such rrkhsaer aa. if ■#• 

■•i|>I.i:ii>-l <>r • • n:r.i'ln t •■■!. ^h.ill. in tin* «-|in:«-ii «-t tin- ju«tiei* or luaticfw. irnia* a alu^c 
pri-*uiii]-ii"ii •■! fli«- |fu:lt ••( thf |--r-»ii • liarcfi. -mli |N-r«»n *ihaU b*» eoaaamitt«>4 ta 
pri*«'ii h\ -ii- h iu-!.i •■ -r jti-th ••». iii tit- iii.iiiiif-r th.r« jimft«*r menti on ed ; batf if ia«*a 
simll I- <-ni\ »in> ju-iit •■ | i* -.iii. and ih«- »tn-H- t-\i<i. mv ftiwn U-fore hum >fcall ba aatfc 
m iiiitlur tn rai-t- a ktiuiig prefumptiuu vl guilt, uur lu warranl Um ateaawal of rial 
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upon the whole we may collect(/c) that no justice of the peace can bail, 1. Upon 
an accusation of treason ; nor, 2. Of murder; nor, 3. In case of manslaughter, 
if the prisoner be clearly the slayer, and not barely suspected to be so; or if 
any indictment be found against him; nor, 4. Such as, being committed for 
felony, have broken prison ; because it not only carries a presumption of guilt, 
but is also superadding one felony to another; 5. Persons outlawed ; 6. Such 
as have abjured the realm; 7. * Approvers, of whom we shall speak in r*ooQ 
a subsequent chapter, and persons by them accused ; 8. Persons taken *• 
with the mainour, or in the fact of felony ; 9. Persons charged with arson ; 10. 
Excommunicated persons, taken by writ de excommunicato capiendo: all which 
are clearly not admissible to bail by the justices. Others are of a dubious na- 
ture, as, 11. Thieves openly defamed and known; 12. Persons charged with 
other felonies, or manifest and enormous offences, not being of good fame: and 
13. Accessories to felony, that labour under the same want of reputation. 
These seem to be in the discretion of the justices, whether bailable or not. 
The last class are such as must be bailed upon offering sufficient surety; as, 14. 
Persons of good fame charged with a bare suspicion of manslaughter or other 
inferior homicide; 15. Such persons being charged with petit larceny or any 
felony not before specified; or, 16. With being accessory to any felony. Lastly, 
it is agreed that the court(7) of king's bench (or any judge(m) thereof in time 
of vacation) may bail for any crime whatsoever, be it treason,(n) murder,(o) 
or any other ofteBce, according to the circumstances of the case. And herein 
the wisdom of the law is very manifest. To allow bail to be taken commonly 
for such enormous crimes would greatly tend to elude the public justice; and 
yet there are cases (though they rarely happen) in which it would be hard and 
unjust to confine a man in prison, though accused even of the greatest offence. 
The law has therefore provided one court, and only one, which has a discre- 
tionary power of bailing in any case: except only, even to this high jurisdic- 
tion, and of course to all inferior ones, such persons as are committed by either 
house of parliament, so long as the "session lasts ; or such as are com- reonn 
mitted for contempts by any of the king's superior courts of justice.(p) *• 

Upon the whole, if the offence be not bailable, or the party cannot find bail, 
he is to be committed to the county gaol by the mittimus of the justice, or war- 
rant under his hand and seal, containing the cause of his commitment; there 
to abide till delivered by due course of law.(^) 11 But this imprisonment, as hat 

(* )'i I nat. 1 K& 2 Hal. P. C. 129. (•) In omnibus ptacitu d* f'Umia $oUt arrmmhu per ph gtm 

(') J In*t. 189. Latch. 12. Vaugh. 157. Comb. Ill, 2W. dimitti, prtUerquam in ptaeUo de homiodio. GUav. 1 14, «. 

1 Com v u« big. 495. 1. Sciendum tatnen qttod, in hnc pUtciia, nan $otet aacmaCiM 

C, skin. t*X S&lk. 105. Stra. 911. 1 Corayns Die. 497. per ptegio$ diautfc, nisi ex rtgim poUMati* btneJUxo. IbM. 

(•) In the rvign of queen Klisatieth it wa« the unanimous c 3. 

opinion of the ju<ifct« that no court could bait upon a com- (?) Staundt P. C. 73, b. 

mitm nt f>r it chiirgv of high treason by any of the queen** (*y 2 Hal. P. C 122. 

privy council. 1 Andem. 1&8. 

charge, such justice shall order the person charged to be detained in custody until he or 
she shall be taken before two justices at the least; and where any person so taken, or 
any person in the first instance taken before two justices, shall be charged with felony, 
or on suspicion of felony, and the evidence given in support of the charge shall in their 
opinion not be such as to raise a strong presumption of the guilt of the person charged 
and to require his or her committal, or such evidence shall be adduced on behalf of the 
person charged as shall in their opinion weaken the presumption of his or her guilt, but 
there shall notwithstanding appear to them in either of such cases to bo sufficient ground 
for judicial inquiry into his or her guilt, the person charged shall be admitted to bail, by 
such two justices, in the manner thereinafter mentioned; provided always that nothing 
therein contained shall be construed to require any such justice or justices to hear evi- 
denee on behalf of any person so charged unless it shall appear to him or them to be 
meet and conducive to the ends of justice to hear the same.— Chittv. 

11 This is not the form where the offence is bailable and the party cannot find bail: in 
that case it is to keep the prisoner in custody *' for want of sureties, or until he shall be 
discharged by due course of law." And where the commitment is in the nature of 
punishment, the time of imprisonment must be stated, and if it be until the party be 
discharged by due course of law it will be bad, (5 B. ft A. 895;) but where in other 
respects the time of imprisonment is sufficiently stated, the unnecessary addition of the 
words ''until he be discharged by due course of law" will not vitiate. 3 M. A 3. 283. 
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kiern *aid. i* only f«»r mift* niModv, and not ft»r |nwii*t|imrnt : therefor*, in lhi« 
duhioim interval hftwii-h I In* i'«'iiiinit rn« a iil and frnil. a pri**«tiirr ou^ht to l« 
U*ed uilhthf ntiiniot humanity, itn«l neithrr lie ■•■ndrd with iiredlran ft tier**. • ■* 
auhjerl<-d tn iilln-r hir-Uln*.^ than «iirh a- nn- ah*»'ilul«-ly ni|ui»itf l«ir thf |**ir- 
pot** ill" coiitiiM-iiii-iil mil\ ; though what an* »•• r«-i|tii-Mti* n.n-t too <A\ru hm 
•eft to tin- ili-«rivtiMii <>t i hi- trnoh r- t who an* lrripn*iitly a mm ih-aa ra«*c '4 mrft, 
and, hy hrina; * «>h\ ii^aiii in Mrhr* nf iui-»«-ry . *ti-i-h-il n^umM any tcnd-T 
M'liHutioii Y«*f thf law ■ :i- lorim-rlv h«*ld ■ would nt»t juntifv thf in in frttrna* 
a nri.HoiH-r unh— *» wlu-re In* wa** unruly or ha I attftnptfd to *» ««»apf . r* this 
heiu<£ tip- liiiinaiii' laiitrua^f of «mr aiitifiit lawgiver* * i ■•••u it'»ira fmrmtm *»h* /*<^- 
tHMtirum tf>n ffiif/f • int. /•#•■ f«»> t<>r>j\it\lnt ; *#■/ m/ii/h j*rrtttil rrm>4*l, ptrliitrf+s jj. 
kibttu. ju* i ir nl d'tutt rj-ttjuantur." 



UIAI'TKK XXIII 

OF TIIK SKVKKAL Mol»KS OK MloSKrfTIOS. 

^jj*. , •The next dt«'p toward* the piiiiii*ltiiiffit of offender* i« thrir prrM^rv- 
■I tiou, or tin* maiim-r of their formal arrii**ation • And rfB« ip either oj**n 
a prvviou* timlini: «f tin- ta«-t hy an ini|Uf*t or craiid jury; or without anc-h pre- 
vioua finding. Tin* former way i- eitln-r hy /*/*«#« fwrif or ia./#«-fmrnf 

1. A presentment, ytfifntlly taken, if* a very comprehensive term. inelnding 
not only presentment* properly an ealh-d. nut al-o inquisition* of offlre and in- 
diet men t* hy a ^raiid jury. A presentment, prnjrrly t*|ieakin£. i* the notice 
taken hy a jrruud jury of any often re from their i>wn knowledge or oharro- 
tion.Ui i without any hill of indictment lui«l before them at the »uit of the king 
aa tli*' presentment of a nui-aiire, a lihel. and thf like; upon whifh the offcer 
of thf i-iMirt mu«t afterward* frame an intlh'tnifiit- /»» Ik* fort* the party pr*c-aen&r«l 
can Im* put to an-wer it. An iii<|iii*«ition of ulthv i«* the aet of a jury «Qmn<«f*l 
hy thf pmprr oflieer to imjuirr of mat ten* relating to the en»wn U|M>n rridrnor 
laid iM'titn- them. Some «»f thi*-e are in thetn««dve« eonvietionn. and rannoC 
afterwanN he truvcix-d «»r «l«*nird; and therelore tin* itif|ue»t, or jury, oo^ht t-^ 
hear all that ran hi* ulli^id mi hoih r*idi»*« CM' thin nature are all inquisition* 
of hln </t >- ; ot flight in |M'r-on«* ami-id uf f<>|otiy; of ilemlaniN and tb« like. 4 
and preM*ntiiiiMil» of | M ''t\ ntlfitrfM in th«* shi'ntl •♦ tourn or eourt-lret, wb^rr^- 
U|hui tin- |u-« *i«linir ••tlii-i-r may mI a liiif. 1 Utlo-r iin|uinilioiin may b«ni\maania 

■• .' In«t -1 r, ln«t ."•! • l«^l^ ftrTmtndk. I itk 

• n. t i. . -■*. • 2 Imi :». 

And im (<• tin* furm "f th«* mitt tiiiu^ in jr^n.-ml. *•**• I I'hitt. t\ I- ItW to 116^ 2d «»d. — 
— i'hitt^ . 

1 It mux Ii'Tf Im> u-«'tul J-n.-Hx to »i>ti-it|iT tin* tirti«« wlmn th«' prnM«rtitir»n «hnuld l» me 
lilflit'fd. 1 In* I'mImm* •-••rpii* si«t pr«'\i'l«-^ thai a |-t«hh oMimiltti'il fur tlVn o tl or frioet 
limit !»•■ in«h. ti-«I in i In- .•iiMinik' if-rin i»r •m*o«i«iii«. «»r thf |«arty mu«l U* hailed. qaW^b .1 

Ik* nhi'Mii u|ni|| ti,i(h ih;it thf w;tn •* ti»r thf |-r«*M-fiiiniii rsiuld not l» prrvliKvd at ia« 

pr«*«'i-t|in^ «.>»»|iifi. .: | I'.ir. II. •* "J. ». 7. Sv, ufiir*litii*lv. '2 K. M. 7.17, | !5*. Ac. TV* 
rfcuhitioii np|ilif«. IfiMfvtr. iiiilv !•> |-t-"n« a<ttmti> ^>t)5iif<l u|>on «u»nic»oau aavd » 
»<i|fly in(«-ifhd t«» )r. v.-nt thf pr.»tr.f tin^ <>r arhitriry im|-n*-»nmf nt ; to thai it do— a^4 
|>rt*«*liii|f thf i-ri*uii trmn pn* !• rriinr un iinlirttii«*iit at any di*tanr«* of time fmaa tn« 
artual |>»t|m tnitwij ••! tin* ■•iffiiff. unif— » ->nn' |-.irt;« ular «tatnto hmiu th« timn at yrun 
t-utitiir. 

Th»r. i- int ft*.-tit-r;il -trttMti- <•! Iirnit;iti >n« ttp|>h<-.il>lf t«» rriminal pmc«iodin|t«. S Ra>. 
l'ih. I.Kiiti'ii.ititflohfl W.iH me tri.-«| mi. I «*\tfutf«i f*>r • mnnlf r cnainiitu*d tw«*niy 
VMir* l-itir.' A n< I it lit- I n r-M» :i!fi|U 1,, |.| ih.it im h*nr?ih of time i 



j.uhli. iiiii«.iin'f. iililii-n.'h it tiuiv if! nl an aii-M«T t>i an ai'timi of a private iiidiiwiaaU 
. Ka^t. I' 1 ' 1 : i '-. I»i7. »»"t.- 1'J. i'mitti. 

1 Hut -if h ;in !U|in-iu«-n i* iiiiw iiiiiop|fri*«l travt*r-«aM»*. 1 Saund. 363, not* I. lampf-v'i 
< Hf. i'mi- t.'.T <IIITTV. 

•Thft.' in fMiiuc matvunafy in thw i>tairnifiit. An inquuition 
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traversed and examined; as particularly the coroner's "inquisition of the r j^w^ 
death of a man when it finds any one guilty of homicide; 4 for in such *• 
canes the offender so presented must be arraigned upon this inquisition and 
may dispute the truth of it; which brings it to a kind of indictment, the most 
usual and effectual means of prosecution, and into which we will therefore in- 
quire a little more minutely. 

II. An indict tnent(c) is a written accusation of one or more persons of a crime 
or misdemeanour, preferred to, and presented upon oath by, a grand jury. To 
this end the sheriff of every county is bound to return to every session of the 
peace, and every commission of oyer and terminer, and of general gaol-delivery, 
twenty -four good and lawful men of the county, some out of every hundred, to 
inquire, present, do, and execute all those things which on the part of our lord 
the king shall then and there be commanded them.(</) They ought to be free- 
holders, but to what amount is uncertain ;(*) which seems to be casus omissus, 
and as proper to be supplied by the legislature as the qualifications of the petit 
jury, which were formerly equally vague and uncertain but are now settled by 

(«) See Appendix, {1- <*) » Hal. P. C 154. (•) Ibid. 1&6. 

fclo de sc cannot of course be traversed by the individual ; but it may be removed into the 
king's bench by certiorari and then traversed by the executors or administrators of the 
deceased. Toonies vs. Etherington, 1 Saund. Rep. 363, n. (1), ed. 1824. As to the flight 
of persons accused of felony, 1 am not aware that this was ever made a substantive matter 
of inquiry distinct from the trial of the felony itself, (see post, 387 ;) and, as that trial could 
only be in the presence of the party accused, it was then the regular verdict of a jury 
after an open trial, and not a case in point. The coroner, indeed, nolding an inquisition 
on the death of a person, may find that he was murdered by A. B. and that A. B. has 
fled for it ; and the authorities all agree that this latter part of the finding is not travers- 
able, though it is observed that no adequate reason for this distinction is to be found in 
the books. This probably was the flight which the author intended to mention. With 
respect to deodanus, there is no mode, indeed, by which the lord of the franchise can 
quarrel with the finding of the jury, so as to increase the value they have affixed, but the 
court will interfere to diminish that value, (Foster, 2GC;) and therefore it must be in- 
ferred that the finding is not absolutely conclusive. 

And lastly, as to presentments of petty offences in the town or leet, lord Mansfield has 
said that it cannot be true that they are not traversable anywhere, (Ilex vs. Roupell, Cowp. 
459 ;) and the law seems to be that before the fine is estreated and paid, though not after- 
wards, the presentment may be removed by certiorari into the court of King's Bench and 
traversed there. Rex vs. lleaton, 2 T. R. 184. 

Upon the whole, it may be laid down generally that, with the exception of flight on 
the death of a man, no finding of an inquisition can be conclusive on a party who has 
had no opportunity of vindicating his rights before the jury; while there are cases in 
which a party who has voluntarily foregone that right in one stage may yet traverse the 
finding in some future stage. As when, upon an inquiry by the sheriff under a writ of 
extent, the jury find certain goods to be the goods of A. B., and that finding is returned to 
the court of Exchequer, C. D., who claims the goods, and might have done so, but neg- 
lected to do so before the sheriff, may yet traverse the finding in the court above.— 

COLERIDUE. 

4 Upon this inquisition the party accused may be tried without the intervention of the 
grand jury, (2 Hale, 61. 3 Camp. 371. 2 Leach, 1095. Russ. & R. C. C. 240, S. C. ;) and 
it* an indictment be found for the same offence, and the defendant be acquitted on the 
one, he must be arraigned on the other, — to which he may, however, effectually plead his 
former acquittal. 2 Hale, 61. 

Verdict in an Action. — There is also a mode in which a party may be put on his trial 
without any written accusation, viz., the verdict of a jury in a, civil cause. 2 Hale, 160. 
4 T. R. 293" 3 Esp. 134. Thus, in an action for taking away goods, if the jury found 
that they were taken feloniously, the verdict served also as an indictment. 2 Hale, 151. 
Hawk. b. 2, c. 15, s. 6. Com. Dig. Indictment, C. Bac. Abr. Indictment, B. 5. And at 
the present day, in an action for slander, in which the plaintiff is charged with a criminal 
offence, and the defendant justifies, if the jury find that the justification is true, the 
plaintiff may be immediately put upon his trial for the crime alleged against him, with- 
out the intervention of a grand jury. 5 T. R. 293. But the verdict must be found in 
some court which has comment jurisdiction over criminal matters, or otherwise it seems 
to have but little force. 2 Hale, 151. Hawk. b. 2, c. 25, a. 6. An affidavit taken at nisi 
prius on a trial may also be received by the court of King's Bench as the foundation of ft 
criminal information against another. T. R. 285. — Chittt. 
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aeveral a«*t< of parliament. However, they an* usually gentlemen of the 
figure in I In* euunty. A** iiiimv u* u|»|N*ar u|miii thin panel are nworn upon ihm 
grand jury l»i the amount f»t twelve at the It-art, ntnl imt more than twefity- 
three; that twelve ma\ he u mtijority. Which iiuiiiInt. a* well a* thr eon«tila- 
timi it»elf. we fiinl t xuetly de*eril»ed no early an the lawn <»l king Kthelred t i 
" Kjf*thf >r in'./,., ./.*»../, -i-iin th.im, ft jmrtftujt rum #•§*, ft jurmt *vj*r MurtmiMwm 
quttti tts in utiinu.1 •/•j/nr. «/■/»»/ hfitht ullum iftit<*vfto'»i »iivn.».ir#\ n»f if/iyvrai a«trt*« 
rriiirr." In the him* ni kim; Kiehard the Firrt • aeeordiiig to llovedeni the pn> 
eewi ill* eliM-ting thr iframl jury urdaimd hy that prime wan a* follow*: hntr 
knight* were to he taken in »ni the enmity at lar^i-, who ehonv turn more oat of 
every hundred; uhii-h twuu-**oeiated tn I hem-eke- teli nt her pnnei|tal frrfihfii, 
ami tlio!»e twelve were tu answer eom eruiiiLT all partieulum relatinu to their own 
•'tu'll , l , * ,n, ' t - I hi- nuiiiher wan prohahly Mound too lar^enm! iiirtinvrtiirnt ; 
J hut the truee- ut fflii-* institution Mill remain in that ru>nir of the junr 
liiurt he -uiiiiieMieil out of e\er\ hundred. Thin e;ruml jury are previously it»- 
Hlrueteil in the artnlen of their inquiry hy a eharire irolli the jihIlP* who pre*!*!** 
U|Hitl the helieh. They f lull withdraw, tu nit ami reerJVe indietliiflit*. Wh:i li »r»- 

prefer red tu them in tin- name oi the king, hut at the Hint ul any private pni**- 
cutor; anil they are only tu hear evideiue mi hehall of the pnwi-uiion: lur the 
finding of an iudietuiciit in only in the nature nt an inquiry or aeeu«at ion. whit a 
ia afterward* tu In- tried ami determined; and the irrnml jurv are only turn* 
quirt* ujMin their oath«* whether then* In* ntittieient eau-e to calf ii|nhi the party 
to aiiHwer it. A grand jury. however, ought tu he thoroughly |»emuaded of the 
truth oi an imlietim-nt no tar a- their evideiue h«kh. and not to rent *ati»sVd 
merely with n'liiute prohahilitien; a doetrine that might he applied tu very oy. 
premdve purjn •«•■•. i •/ ■ 

The grand jury are nworn to inquire only tor the InmIy of theoounty. procorpmr* 
eomitittu.*; ami therefore they eaniiot regularly impure of a fait done out of that 
county liir whieh they an* nworu. unh-** particularly eiiahleil hy an aet of parlia- 
ment." Ami to mi high a nieety wn- thin mutter artieiitly c-arhe^l. that when? 
a man wan woiimh-d in *>ur county and dieil in another, the olTemler «u at rum> 
inon law iudietahle in mither, U-eau^e no <-tMnplete aet of ielony wa* ilone in any 
Olie oi them ; hut, h\ Mutate 2 \ il Kdw. VI. e J I, he in now ilidietahle in tii« 
e<»uiity where the party died » AipI, hy Mattite 1 tie«> || e ^|. lithe »tn>ke fir 
|M>iHoniiii; he in Kii^land. and the death ii|mmi the nea or out of Knirlaml. or r*i 
ivr.«ii. tin* offender* :ind their aeee—urien may he imlieteti in the eviiintr when? 
either the ileath. pe-i^.iiin^. up -troke -hall happen And »•• in •wune other cw++, 
*n, part ii ularU . w Im-tv tn a-»n i- tiuumilted ■•ut -d the realm, it may l*e inquire*! 
oi in an\ i«»iit»t\ with .ii the realm, a- the kiinr -hall direct, in pursuance oi 
atatute. 'jti U,.,; \1U r |.;.;;:; || tI , \ m c J;;. ;>.". lien VIII v J. ami & 4 < 
•oiii 1 •'• ,,w VI e || Ainl eoiinterteitern. wa^hern. or mininher* "of the e«r* 
J relit miii. ti»L'ither with all manner of te|on<« and their ai a et*««iinr«. tivar. 
hvHtatufe J»; lien \ III e ♦;. e..i,!irme<l and e\plaim.| |.y:ilJk ::."» lien VIII V. 
"Jo. ^ T'». To. he nidf •• d am: tried t«-i tle-^e ..tYi m e«. it i ••mtmtted in any part A 
oi Wale*, hetore tl.«- ni-':« « ■> "! ^:i«.l •Ie!;\er\ and of the |nhiv in the next »ljoi»- 
in^ count \ ••! |-!ii M '!ai.<I. win re the kiiij- writ runneth: that i*. at |»reaent in th* 
county «»t Ileittoi.i . i Salop, ami not. a* it should »eeiu. in the county of t *heMer 

or Monmouth: the mm I • in^ a nl\ ]>:t!at;ne when* the kin^'a writ did not 

run. arid the other a part of Wah-*. in -jii Men \ III ■»■ Mnnler*«. a!«o. whether 
ifitnrnitted in Kiiirhiml <>r in foreign part*. K may. hy virtue of the statute SS 
lien. VIII e. :?:i. he ii ijtiir.d ■«!" ai> 1 tri.-d h\ tin- kin^'-» niiei ial i-onitniM»ion ia 
any f hire <<r plan- in tin kin^d«»iii IU *!atu'e h*\ II W III e J.'i. all nibhrne* 
ami othi r i apital i rune- i .imtiiitti <1 in .Newiuuiellaiid may lie inquired of aa4 

' « A // li< \ I Li « «*r. Pl«ff.fr **< 

' -i.i T. .. . • I... -^. .i il»inJ Bcuff'y. IW i:av ■ iffntwi — . 

'••.»•-. . v .i -| !*.;■?. 

1 llv -t.it 7(if* IV .!••. ill,- oi.itum m.i« r* 1 1 .th-d .m \ it i- .*n*-i*n| Kr • 1Sthalwa«« 

•n> It-loiii <*r toi— i* in* .iii> nr -n.dl •■•• It.Min :n imt i!i>\ and etnn|i|rt«^| in anntawe cr 

%\\m\\ \n- . .>Miiii:lt«-i ,.|, i| M . Ih uiid:tr\ .>r l«nutd.ti : t Ih.i*t lieire rnuhlrML 

tive huiidrtnl \*rd* tlnn-ot. it m*> be tried «aid piiiiuihtnl in either. Ot aw AW. 
*** 
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tried in any county in England. Offences against the black act, 9 Geo. I. c. 22, may 
be inquired of and tried in any county of England, at the option of the prosecutor.(J) 
8o felonies in destroying turnpikes or works upon navigable rivers, erected by 
authority of parliament, may, by statutes 8 Geo. II. c. 20 and 13 Geo. III. c. 84, be 
inquired of and tried in any adjacent county. By statute 26 Geo. II. c. 19, plunder- 
ing or stealing from any vessel in distress or wrecked, or breaking any ship con- 
trary to 12 Anne, st. 2, c. 18,(m) may be prosecuted either in the county where 
the fact is committed or in any county next adjoining; and if committed in Wales, 
then in the next adjoining English county: by which is understood to bo meant 
such English county as, by the statute 26 Hen. VIII. above mentioned, had 
before a concurrent jurisdiction with the great sessions of felonies committed in 
Wales.(w) Felonies committed out of the realm, in burning or destroying the 
kings ships, *magazines, or stores, may, by statute 12 Geo. III. c. 24, r*qnk 
be inquired of and tried in any county of England, or in the place where L 
the offence is committed. By statute 13 Geo. III. c. 63, misdemeanours com- 
mitted in India may be tried upon informations or indictments in the court of 
king's bench in England; and a mode is marked out for examining witnesses 
by commission, and transmitting their depositions to the court. But, in general, 
all offences must be inquired into as well as tried in the county where the fact 
is committed. Yet, if larceny be committed in one county and the goods carried 
into another, the offender may be indicted in either, for the offence is complete 
in both;(o) or he may bo indicted in England for larceny in Scotland and carry- 
ing the goods with him into England, or vice verm; or for receiving in one part 
of the united kingdom goods that have been stolen in another.( p) But for 
robbery, burglary, and the like, he can only be indicted where the fact was 
actually committed; for though the carrying away and keeping of the goods is 
a continuation of the original taking, and is therefore larceny in the second 
county, yet it is not a robbery or burglary in that jurisdiction. And if a person 
be indicted in one county for larceny of goods originally taken in another, and be 
thereof convicted or stands mute, he shall not be admitted to his clergy, provided 
the original taking be attended with such circumstances as would have ousted 
him of his clergy by virtue of any statute made previous to the year 1691.(g)* 

(0 So held by nil the judge**, H. 11 Geo. 111. in th* cnae of Judgment that Cheater, and not Salop, vu the next aaV 

of Richard Moi tin, on u awe referred from the Old Bailey. joining Kngliah county; but all the judgua(in Mich. 16 Geo. 

(■») See page '246. 111.) held the prosecution to be regular. 

(»; At Shrewsbury Summer Agnizes, 1774, Parry and (•) 1 Hal. P. C 507. 

Robert* were convicted of plundering a Teasel which was (P) Stat 13 Geo. III. c. SI. 

wrecked on the coast of Anglesey. It was moved in arrest (f) Stat. 25 Hen. VI II. c 3. 3 W. and M. c. 0. 

•The law respecting venue in criminal prosecutions has been recently revised and 
simplified, and is now as follows: — 

As to murder. By 9 Geo. IV. c. 31, s. 7, if any British subject shall be charged in Eng- 
land with any murder or manslaughter, or with being accessory before the fact to any 
murder or manslaughter, committed on land out of the United Kingdom, whether within 
the king's dominions or without, any justice of the county or place where the person so 
charged shall be may take cognizance of the charge, and proceed therein as if it had 
been committed within the limits of his ordinary jurisdiction; and if any person so 
charged shall be committed for trial or admitted to bail, a commission shall be directed 
to such persons, and into such county or place, as shall be appointed by the lord chan- 
cellor, for the speedy trial of any such offender; and such persons shall have power to 
hear and determine all such offences, within the county or place limited in their com- 
mission, by a jury of such county or place, in the same manner as if the offences had been 
actually committed in such county or place; and, by s. 8, where any person, being felo- 
niously struck, poisoned, or hurt, upon the sea, or at any place out of England, shall die 
of such stroke, £c. in England, or vice vcrsd, every offence committed in respect of any 
such ease, whether the same shall amount to the offence of murder or manslaughter, or 
being accessory before the fact to murder, or after the fact to murder or manslaughter, 
may be tried and punished in the county or place in England in which such death, stroke, 
&v. shall happen, in the same manner in all respects as if such offence had been wholly 
committed in that county or place. 

A* to offences committed on the borders of counties. By 7 Geo. IV. c. 64, s. 1SL i 
any felony or misdemeanour shall be committed on the boundary or 1 ndariet 
or more counties, or within five hundred yards thereof, or shall be bej 
and completed in another, every such felony or misdemeanour may be tr» 
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When tin* •'rand jury have heiinl (ho evidence, if thoy think it a jrruandleaa 
M'ciiMttiiui, tlii-y iim-i| formerly to e ndorm* on the hack of the bill M iyi»faaii,* 
or, wi» kn«>w imtliiiii; of' it ; intimating thut. though the tact* might poaaihly he 
true, that truth did not uhpeur to them: hut now they a*#n*rt iu Kngh»h mor» 
absolutely -not a true hill." om which in tin* Itvtter way p " not found." and thea 
the* party i*« di-«lmrgrd without further answer. Hut a freah bill may after- 
ward* In* prctemd t#» a Mil>mM|ueiit grand jury. Jl" they are *atiaflc«f »»f tb# 
*'i(N*1 ,r,,,n nt the acctination. they then VndorM* ii|m»ii it "a true bill." anuently 
'J "hi //,• r#r.i." The indictment in then Mini to In* found. an<l the party 
atand* iiulii-ti-il. Hut to find a hill thiTv muM at lea*t twelve of the jury agree; 
for ho tender i* tin- law of Kngliind of the live* nt the auhjecta. thai im man ema 
be etui v ii-t fi 1 at tin* mi it of tin* king of any capital offence, uiilea* by the anaa*. 
liioiiH voice of tw«'iity-fnur of hi* cijiiuU ami iicighlNiura: that i«. by twelve at 
Iea*t of tin* grand jury, in tin* tii>t place, aaaeiiting to the accuaation, and aA«r* 

in any of tin* •aid omutii* in the mime manner a* if it had l*fn actually and wh«4!j 
committed ilnnni. 

An tn ullt-iii-fi rmiimitted nil |HTM>n« or |»ro|H>rty in coarhe* or vrwarU. By 7 itm IV. 
c. 64, •». l-i. where iiu\ l.lmi\ nr iiu'mIi imuiiitiir -hall Im> cntuiuilled «m any |N-r*Min. <+ tm 
or in r«-|* « t nf an\ pm|N-rt> in or ii|>nii unv much, w^mh, cart, or nihrr cama**** «aai- 
ercr, employed in wn\ jnuriie\. nr mi IhhipI any %■#■•»»§• 1 whatever emploied <m an) v.*yafa 

UpOII all} llllalld !1U\ Ipltimi. •Ili'li !■-!■ •■!> **T mi*"h-|||f.i||i mr iimv !«• tried and |*mi»he«i .a 
any count! thmujfli any part whi-rtNif -iii-h ouu-h. Ac. nr %e»M-l -hall hate |«*mv| in UM 
eoupM* ttl tin* jiniriH-\ or \<»\!«^- during whirh -inh felniiv nr im-deinfaimur »hall haia 
br«*n committed, in tin* -an !•• manner a» if H huil l*t n actuall) emu untie* 1 in «urh mubti : 
and wlit-ii- aii\ |Kirt nf hi i > ln^liw.i\ nr iia\ iizalimi -lull i'i»u»titutf the U»un«lary vi mmj 
two it hi nt !•■•. mhIi lidnii) nr iiii*d«*iiifainiiir m.i> !•*• irn««l ati«l puiii*h«*«l in «*it)i^r o# ta« 
said «'tniiiti«« thmu^h. nr at(jmiiiii»! in. «»r hi iln* Unitif|.ir> nf unv |«rt «h«*n*ul aatrk 
coach. \r or \ »•■.-.! »lmll l»a\«- |ii*«t-«l hi thf iniir-t- i>f thf jniirtn*i nr vf»ya^r tianaf 
which *»u« li fi'lnni «>r uiiMh-iiifiiimiir «hall half hti-n • •»iiiinill«-«l. in thr •aine 
if it hail Im-vh jM-tu.dly i'nuiiinlt**d in Mi.h cnuiity. 

A*» tn lan-ciiv p-iitTallx. Ily tin* Ijiri'fin Aft, iT A HiftNi. I V. c. !?.». ■. 7fi.iif a 
having ti-lniin»ii*l> t.ik« n any prn|M*rty in am one |«rt of tin* I'mtttl Kin^lom. *b 
aAcrwaril- han* it in In- |*n^Tw»imi in an> niln-r |*n. h«* mai !*• in«lirt«*t| for Larrrot ia 
that |«iirt wIhti 1 In* -hall »n hii\f -u«li prntN-rti in hi- | ••■•«••«■:■ m. a* if li«* hail anua^iv 
atuh'ii K floTf. uihI it any pi-r-mi haiintr KimMiii^li ri^ii\«il. in any cm* |«rt»f tW 
l"niti*d Kiiiir-li'in. mw -tnlt-n pr«'}«rl\ wlnrh -hall havi* I- .-ii »in|t>ii in any f4li^r |*art. ba 
Ilia) !•«■ iiidx l»d Inr -inJi «■!!■ int- in that part «hi a r«* hi* ohall <mi ri*t*^lVr •■It'll |-l*iprff«. at 
if it h.i>l U-.-ii .-n^iM.ilU otohii in thut |>arl. 

A- tn .i* 1 1— »■■! i« -. Ii\ 7 i ■•■•■. I\ •■. ii4. v 1». n<Ti-»«.rn- lifftm* thi* fact t«i i&i t+irmw 
nini hi« ttifl m .mv linirt thai h.i- lun-'n tmn !•• tn tin* priii«'i|«l offrnd«-r. alihnr^a 

thf •itli-in • <•! -li- li .i !-!•-<- m.i\ !■•■ •-•>iiiiiiiii«*>l nn th«« hij:h »••*«. ur nn land, with aa or 

witlmiil tin- kin- - tli.iiiiii;<>ii-. .nul it ihf i -run 1 1 mI nrhin-f i« t-tiiiiniiti»l in ■•«•• oaaatr 
and I In- nihi-r ••tf'iii*- iii .iii'ttln-r. -m h ai ■•■•■•»•• irn** mai It" iri«l in rilhrr: au«i. by a. |t^ 
anilinlar ]-i • <\ i«i*>ti i» lli.uh- Mitli r«*|-i I !•• ;ir. t^-Mirn-» alter I lit* fait In fflont. 

A» t- ii..i-..ii.. IU ... II. n VIII. •■. J. .wlii.h i« iml r.«|falttl h> 1 A 'Jl 1 and M c I*. 
»mm» 1 h!a-t. V ('. I • •- - .ill i v > .•— .it* t.r iiii-|<n-imi- nf irt-a-nii nnninuitr«| out ttf th«* I 

ma\ If trn-d m tl urt ••( Kiiitf- lU-m h l\ u pir\ #.f tin* i-oumy m which the < 

•it*), nr l\ a »|-ii.il it>iiiiiii—;i>ii in .ih> « ••null in Kntrlatid. Si« I "hit. I". L. I**. 

An in> Ik tnnnt for l-i^.iinx tna\. h\ '.' it.-... IV. « . ..1. ». 'J2, he irutl in th# cnaaty «brer 
the ntl« ii«hr i- appnh* a iidf«l nr l- in « u»i.nI\. tin- -aim- a* if thf ofl'rii«*v hati been acta 
cviiniiutt*'*! tlnTi-. 

In an lndii tini'iit h»r a IiIn'I thr Vfiun* luu-t If laid in tin* county when* the j 
took | l.o •■ 

Indi- tun lit- 1->r ••th > in> • ajMiu-t tin- t ii*rmii- ami *-\* it- mav lw» tn«*l in any cooaty af 
Ktitfl.tii'l. >-•■ •••..■... IV. . l«i*. *.. 71 a 7*. and 7A " <!.<••. IV. c. .U ■. 4i. 

I MIiim i « • ••!n:i.;t:i •! ;ii .i • .<uiit\ ••( a • ;t\ ..r !•■« n lu.n !*•■ tnttl in th«* cntintT al Laffv. 

Sc". -Ill • 'J. ML. -.Ill • I<". mm,,-,. III... 4; 1 lien. IV. C. 4. If th* Ofr- 

ll|< till* Ii* -?.•!•• tin '.-I.. | \ tnli.iv*- I-*-, ti • •••:illl tt* d 111 the fiHlllt« ll UlfH ailll 1 1 ■ — 

i-oiiiii.iv. I i, tl.. ■ -si.n ..I u . it \ ..r 1..M11. tii - i- Ui>1. K. x .«. Mfll«ir. K.AK. i".i\ 144. 
Ihit i? 'I.- ■>'.]. t.. . I . ; r->i . r!\ !.»:■! iti tl,. ■ . -iii'i .■! .i |..«n. «tid the in«||riB>r«it »• |«-^ 
f.TT.-l n. *l. .i.t\ it i.ol'*'. M lift d Ik-* l< ..\.M.«i that thut I* the n^ll wdf**W*m£ 

«i'uiit\ !■■*... ■...!■■. ■• il..-t.<Mii Ii. \ t! ..I 17.* Tin- lit Hen. VIII. r fc • %w 

ah.- i< ini." '< I i... • .i. W.i.i- ir.-tl-h' .n tin •;• \t I iitfli-h • .>uiit«. ratcatla to 1 
crt-4i.«| -.Hi. that -UUili-. UvX » J. W^lidhalii. 1*1. 1'j7.— Cm ITT V. 
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wards by the whole petit jury of twelve more finding him guilty upon his trial. 
But it' twelve of the grand jury assent, it is a good presentment, though some 
of the rent disagree ;(r) and the indictment, when so found, is publicly delivered 
into court. 

Indictments must have a precise and sufficient certainty. 9 By statute 1 Hen. 

(') 3 Hal. P. a 161. 

7 The following general rules as to the form of the indictment may be found useful. 
The indictment must state the facts of the crime with as much certainty as the nature 
of the case will admit. Cowp. 682. 5 T. R. 611-623. Therefore an indictment charging 
the defendant with obtaining money by false pretences, without stating what were the 
particular pretences, is insufficient. 3 T. R. 581. The cases of indictment for being* 
common scold or barretor, or for keeping a disorderly house, or for conspiracy, may be 
considered an exceptions to the general rule. 2 T. R. 586. 1 T. R. 754. 2 B. A A. 206. 
And an indictment for endeavouring to incite a soldier to commit an act of mutiny, era 
servant to rob his master, without stating the particular means adopted, may also be con- 
sidered as an exception. 1 B. & P. 180. 

The indictment ought to be certain to every intent and without any intendment to the 
contrary. Cro. Eliz. 490. Cro. Jac. 20. But this strictness does not so far prevail as to 
render an indictment invalid in consequence of the omission of a letter which does not 
change the word into another of different signification, as underload for understood, and re* 
cevd tor received, (1 Leach, 134, 145;) and if the sense be clear, nice objections ought not 
to be regarded, (5 East, 259;) and in stating mere matter of inducement, not so much 
certainty is required as in stating the offence itself. 1 Vent. 170. Com. Dig. Indict- 
ment, G. The charge must be sufficiently explicit to support itself; for no latitude of 
intention can be allowed to include any thing more than is expressed. 2 Burr. 1127. 2 
M. & S. 381. And every crime must appear on the face of the record with a scrupulous 
certainty, (Cald. 187,) so that it may be understood by every one, alleging all the requi- 
sites that constitute the offence: and that every averment must be so stated that the 
party accused may know the general nature of the crime of which he is accused, and 
who the accusers are, whom he will be called upon to answer, (1 T. R. 69;) and as a 
branch of this rule it is to be observed that in describing some crimes technical phrases 
and expressions are required to be used to express the precise idea which the law enter* 
tains of the offence. See the instances in the text. The offence must be positively charged, 
and not stated hy way of recital : so that the words "that whereas" prefixed will render 
it invalid. 2 Stra. 9(H), n. 1. 2 Lord Raym. 1303. Stating an offence in the disjunctive 
is had. 2 Stra. 901, 200; and see further, 1 Chit. C. L. 2d ed. 236. Repugnancy in a ma- 
terial matter may be fatal to the indictment. 5 East. 254. But though the indictment 
must in all respects be certain, yet the introduction of averments altogether superfluous 
and immaterial will seldom prejudice. For if the indictment can be supported without 
the words which are bad, they may, on arrest of judgment, be rejected as surplusage. 1 
T. K. 322. 1 Leach, 474. 3 Stark. 26. And see further, as to repugnancy and surplusage, 
1 Chit. C. L. 2d ed. 332, 338, Ac. 

Presumptions of law need not be stated, (4 M. & S. 105. 2 Wils. 147;) neither need 
facts of which the court will ex officio take notice. It is not necessary to state a 
conclusion of law resulting from the facts of a case : it suffices to state the facta and 
leave the court to draw the inference. 2 Leach, 941. Neither is it necessary to 
state mere matter of evidence which the prosecutor proposes to adduce, unless it alters 
the offence; for if so, it would make the indictment as long as the evidence. 1 
Stra. 139, 140. Forst. 194. 2 B. k A. 205. In general, all matters of defence must come 
from the defendant, and need not be anticipated or stated by the prosecutor. 5 T. B. 
84. 2 Leach, 580. 2 East, 19. And it is never necessary to negative all the exception* 
which, by some other statute than that which creates the offence, might render it legal; 
for these must be shown by defendant for his own justification. 2 Burr. 1036. 1 Bla» 
Rep. -30. Facts which lie more particularly within the defendant's than the prosecutor's 
knowledge need not be shown with more than a certainty to a common intent. 5 T. R. 
GUT. Hawk. b. 2, c. 25, s. 112. If notice be necessary to raise the duty which the defend- 
ant is alleged to have broken, it should be averred: but where knowledge must be pre* 
sumed. and the event lien alike in the knowledge of all men, it is never necessary either 
to state oi prove it. 5 T. K. 621. If a request or demand is necessary to complete the 
offence, it must be stated in the indictment. 8 East. 52, 53. 1 T. R. 316. Cald. 554. 
Where an evil intent accompanying an act is necessary to constitute such act a crime, the 
intent miM be alleged in the indictment and proved. 2 iStark. 245. R. & R. C. C. 365. 
1 Hale. :><il. 2 East, P. C. 514, 515. 2 R. & K. C. C. 317. Indictments must be in Eng- 
lish. 4 Geo. II. c. 26. 6 Geo. II. c. 6. But if any document in a foreign language, at 
a libel, be necessarily introduced, it should be ttet out in the original tongue and then 
translated, showing its applications, (6 T. R. 162. 7 Moore, 1 ;) but it hat been said to 
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V. c. ;">. nil iiidirtmeiit* ninaf net forth the riiri-riun name, ftnrnamc. and a*Mi 
tion nf the Mate iiiiil degree. myMery. town or plaice, and the cuiinty «i th« 
offender: ninl ull tin* to identity hi* i*r*»n.* The fiw Mini /i/'ior in- ■!*•• t«- b* 
aaeertniiied by namine; the day an<l tnwiudiip in which tin* luct «u< c^mmittr*! . 
though u mi-take in theie |Hiintn i* in general nut li«*l«t to he material. pm*»d*-d 
tin* fun* It laiil previous in tin* finding o| t lit- iii<lt«triifiit ami the /•'•/" t<> («- 
within tin* jiiriNiIii-tinii of" tin* court, liuli-*^-* where the |ilnt-«* i* laid u**X ii.tr*. i 
an a ivm/. . I. tit a- part nf tin* description of tin* laet.<«j a Hut tMinirtiiUf* t*w 
fimr may !•«• \«-ry muti-rial. w Inn- Our*' i- any »it nation in imint ul time a«*-igt,c-i 
for the iipiM-i-iitinii nt'oth-ndir-. a- by tin* -tatutc 7 Will. Ill v. «i. h Iik h tn-nia 
that no |ii-ti*»«-i'iitinii »diall Ik- had tor any i»t the treaaoiia «»r im«pn*ion« lh« mi 
mentioned, i except an a— a**i nation designed or attempted on the per»-ni «.»• th* 

■ • : H-- k im' «..*■ 

bo Iroth ■■■■• ■ll«— « und il.nu'' r.'U- |o truii-latc it. 1 Saund iM'J. n. I. Id ihr miik »na. 
Matuti-- !<••■.•. II i .'.•>. .iipi '• <!•••• II i 1 I. all mdi« tim-nt- tim-t U- in wrd- at hn/ih 
an«l thtTi'li-r*- im al»l.n-\ latum- ran 1*» aduuttfd. 'J II «]••. I To. n $. V»r i-an am ftr*^"** 
be alh>iM-d in indii tm«-nt-. hut nil immUr- tiiu«t Iw i-xpr •■*••- 1 m M«>nl* »l l**ii^iii t<*ui to 

thin rule there i« an t-M-«-}iti.»n in ci I ffirirery and thrf*tfiiinjr lelli-r*. »h*fi a /a- 

inw^ot the iii-truuif-iit |nrp>«l imi-t If irivfii in thf iiidif'tuienf . *J Half. IT". I *V> 

As Ui tin* iiiMTtinii ••! -•■MTiil • ••HiiT* in mi indit-tun-nt. ««••• I i 'hit. I'. I. Itt^loU.* 1 afy{ 
a* to when pirt <>t a count m.i\ I •• t<*ui»<l. id. 'J. hi t.» •J.'.i 1 A- !«• the joinder «»f OTi»rai 
ofleinv*. id -.*•.'» t<» 'J-'tii. A* I" \anain • -. pi. -d «n|. •_•.».:. , J , .»4. A« to tin- amendment of 
indictim-nt*. p|. V.*~ lol. ,, »v and wln-ii an nidii-frtifiit may l«* <|iia.-hr*|. id. *.m !■- :**4 
An to the (iiWit i>t u court «»l •••jiiit\ to -tut indn tui*-ut. id "Jd ••*!. .M. .%• !«■ •i<* > fi aa 
action, n« Hidl U« all llidirtlli«-lil. ma** !-• l-r • *lli;i«1 . - ■'-. »'• - ''hitti 

' Illlt. h\ *t.it. 7 I mi i. I V. ■■. ■■!. •. I'». it Mii« t-nai |«n| t||.ii im iiitlifliiiriil -Mould l«- a^*l««i 
by reaMtii nt an** ililai>ir> p|i-.i fit' riii-i»<iiii»r. «»r «»l Maul ••! utlditi'in. *»r ««f ih«* ■mn/ ml- 
dition. f»l thf part\ (•tli-nnj -««-|i j.|.-a. I>ut thf rmirt. it *ati-hi-«l by »rfitU«ii <ir «4kk«-r«ii>» 
of the tiutli •"! -Hi li |.l«-a. iniL f ht • aii-f tli- ivi«1i«*1 H1--11T !•• U« ain»-n«b*«l. And the 14 A II 
Vict. r. loti. «. *J| |.tm\pI,-. ih.it no itidt> MiH'iit -hail U« ln-ld in*iitti*'t> nl ■»•.•*• * ; *j (7 
re«Mi|i that an> |mt«kii Tin-tit i< >ii>< 1 m f !••- nidi* 'iin'iit 1- •h-itrimCtHl bi a nain** «»r «*IIWv r« 
other di'trnptiti* a|>|N*llath>ii iti-f • ad •■! In- pr«»|«-r natin-. n««r fur want <»f i>r mi|«-r1«-rt«na 
in tin* additinii nt an\ d.-fiiid ml. - ^irw \kr. 

• Hy 7 1 mil IV. f. ill. ■». 'jo. •■■■ «i /:«..•*. up 11 nn\ mdn tun>itl «ir infi*nnai:»n f-*r aer 
felony i>r ini-ltttn«aii..»n . wh.-tli.r .itt«r \fidi«-t ««r •iiill.iw r« . nr l>\ f^<fift*«*ifin. d'faulf. * 

otht«rwi-» -hall «•*■ »•»-,. / >r r • t,, r Hunt ••( thf n« • rru*Tit ••( .111% rnaltf^r unn^ i mh ^tt 

to In* pnni-d: li««r !«-r tl t ■ 1 •«•- :• >ia ••( thf «mrd« "n» »|-|~ar» by tin* r»*^r»l. -r m-.'k 

f«iref ami aim*.' '-r a a.'.i:ii-t tin- | *:uf/ imr lur tin* in««-rf i* >n «»f th** vn'pU ' a^ain»l \h+ 
firm "t tin- »l itiitf.' m-'tail >it ajUM-t thf lortll ••( th»- -tatiltf^.' iH.ipv r.^ml r» «f <T 

that an\ |--i»«iii -<r |«f-«n- in*riT i< 'ii**i m thf m«li' ini.-nt «t nifiirnMti««n i» or arv •*}<»•*:*- 
liatftl |.\ .1 fi.iiu.- . .* 1 tli •■. ii •■'!.. ; di-i r:pli«f ii| |— -ll.Bff :■»■■. in-tfad »»f hi*. h«-r. •* tK*u 

pn>|M-r 11. 111 1 ii i:iti« t.'-i |..r •■milt:ii>> !•• -tati- th«« I lfri-- at nhii'h th«* tifTfiir^ *«• r»^»- 

mittf^l ill Hi** « »«■• uh.-n- t.iin- 1- l,.i| •■! thff»»«-li«i* ••! thf nflt-liif-. ni»r f »r "tilinr lh«> T;aD* 

ini|MTi--i tiv . ti'H !>>i -rating tin .>fl. •■.-•• r-> ha\»- I »•*•■? 1 i«>tumittff| #m a -Uy •ub*««|ta* , >rti u* 
thf tiii'liiu "1 tin* iniisi in., tit ..r fxhihitniL' thf int-irm tf i- >n. fir fin an im|**»*ibl» 'Ijv «^ 
on a flu 1 that ii-\«r li.it ■■■ ii* -I ii- >r l»r »jiiI «1 a j-pjit »»r jfrl^t vrnii" wr-fr*- tfc* 
court -ii.ill ..j-i^.iT l\ thf iti-i;. tun nt i.r niltirmatioii to h.t\f had jun*«li« ti«»n •■•*•-» ia« 
otl'f n« .• II,. ••!.•.•• tinii» « iiiiii.fr.iti-l 111 tin* I'lau-** an- rn» Ii»n«?fr available, rtlh—r <a 

AlTfi»t •>! ;u>ijm*tit >>r l>\ unt • I .rt-r !-•-« aii«f it fiiai t* that jud^mrnt •hall r»-< ^* 
gtayti, m|u. Ii a|>|i|if* to m..f>..n« in arr»-t «■! ludiriin* nt. or *•<■• r*r*/. «|i:^h ap|4i«*« t«> »rtt« 
of error I'm it ••■•■m- that un\ ••( tin-i- ■ -»-i» ■•-imn* will -nil lw» arailaM** t»n 'irmnrr-r 

whiTf lh>- pii t |-t.i\- llldk'Ui'-l.t :ii hi* laioiir. ami if hi- drmillTfr I* allownl J*»lf» 

ment i» iii-it h*r -taii'il n..r r»-\.!». «l. hut irin-n in hi- favour. S<t* further . oft thai ■ m IbptC 
Car. <" 1.. •»• -*»... and thf ra«— thf rf t-iifd 

If tin- ti mif ••( 1 pn-"in*r i- iinkii'iMii and h«« r»'ln-f !•• i1:-t|im«> ii. an indirimont agaiawt 
him a- 1 1 • r > ti v» (,..-• ti.niif i- !•■ ti.** Minn- nnkn-'Mii I ui who i- jf r— mally lfr^i^t>,| i>^. 

fore 1 1 ii"*- !■•» th.- k. . |-. r .f tl..- 1. 1 j...i.. Mill U> -utK. .-nt lli»* •■! . K A K ■" «" 

4^V. ftii ? Hi u-i.i tun nt aj.t:n-t li.ni t^> a j-*r-u t<> il.<- i«ir»«r- unknown, wiiht^it «*««»- 
thitic »o • iJt.i.n nlixiii lh> irr.tiid i»ir\ imant to di--:L'U it** . l» lfl*ulfi<'ir||l. Id ll«-t — 

t'aiTT> 

Hut t.-.-i >! •■ l\ »iaT 1 1 A l*i Yi t 1 loo - J I no indi.'trufnt -hall •* heki 

rifnt I-- 1 >■'.-.. " • / r. -!.,»,. rh. t ti •• r h >.:. I. tl i)« 1 • • « 1- < onimittr<ii in ant raw 

tllllf :• 1. * 'I !.•«-••! tl.f . t*. in •■ ti.ii- t--r -'.i' 1: th«* tiliif lln|^rWtU. tH* Vc 

atatitik.* • 1 :•• 1. •• t>> l.ui- !■••• n • - 1;. :n . : * •- 1 ■ n 1 -I o •• 1 !.••■• it i-nt to th«* |«^idmx «*f tfca> 
indirtiii. 11?. <>r mi un iuipM-ihlf iU, i-r mi a day that neter aappenad WlWtfl 
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king,) unless the bill of indictment be found within three years after the offence 
committed ;(f) and in case of murder, the time of the death must be laid within 
a year and a day after the mortal stroke was given. The offence itself must 
also be set forth with clearness and certainty; and in some crimes particular 
words of art must be used, which are so appropriated by the law to express the 
precise idea which it entertains of the *offence, that no other words, r*307 
however synonymous they may seem, are capable of doing it. Thus, in *■ 
treason the facts must be laid to be done " treasonably and against his allegi- 
ance," antiently "proditorie et contra ligeantice suce debitum** else the indictment 
is void. In indictments for murder it is necessary to say that the party indicted 
" murdered," not "killed," or "slew," the other; which, till the late statute, was 
expressed in Latin by the word "murdravit."(u) In all indictments for felonies 
tho adverb "feloniously," "/e/onice," must be used; and for burglaries, also, 
" burglariter" or, in English, "burglariously:" and all these to ascertain' the 
intent. In rapes the word "rapuif or "ravished" is necessary, and must not 
be expressed by any periphrasis, in order to render the crime certain. So in 
larcenies, also, the words "felonice cepit et asportavit, feloniously took and carried 
away," are necessary to every indictment, for these only can express the very 
offence. Also, in indictments for murder, the length and depth of the wound 
should in general be expressed, in order that it may appear to the court to have 
been of a mortal nature; but if it goes through the body, then its dimensions 
are immaterial, for that is apparently sufficient to have been the cause of the 
death. Also, where a limb or the like is absolutely cut off, there such descrip- 
tion is impossible. (v) Lastly, in indictments the value of the thing which is the 
subject or instrument of the offence must sometimes be expressed. In indict- 
ments for larcenies this is necessary, that it may appear whether it be grand or 
petit larceny, and whether entitled or not to the benefit of clergy; 1 * in homi- 
cide of all sorts it is necessary, as the weapon with which it is committed is for- 
feited to the king as a deodand." 

Tho remaining methods of prosecution are, without any previous finding by 
a jury, to fix the authoritative stamp of verisimilitude upon the accusation. 
One of these, by the common law, was when a thief was taken with the mainour; 
that is, with the thing stolen upon him in manu. For he might, when so de- 

(<) Furt. 249. («) 8m book ili page 321. (') 6 Sep. 122. 

10 There are some recent enactments, respecting indictments for larceny, which it seems 
important to notice here. By 7 Geo. IV. c. 64, s. 14, "to remove the difficulty of stating 
the names of all the owners of property in the case of partners and other joint owners," 
the property of partners may he laid in any one partner by name, and another, or others. 
By s. 15, property belonging to counties, Ac. may be laid in the inhabitants without 
naming them. By s. 16, property ordered for the use of the poor of parishes, Ac. may 
be laid in the overseers without naming them* and materials, Ac. for repairing highways 
may be laid to be the property of the surveyor without naming him. By s. 17, property 
of turnpike-trustees may be laid in the trustees without naming them. And by s. lo 9 
property under commissioners of sewers may be laid in the commissioners without naming 
them. By 7 A 8 Geo. IV. c. 29, s. 21. in indictments for stealing records, Ac. it is unne- 
cessary to allege either that the article is the property of any person, or that it is of any 
value. By s. 22, a similar provision is made respecting wills. By b. 44, where the mate- 
rials therein enumerated are fixed in any square, street, or other like place, it is unne- 
cessary to allege them to be the property of any person. And, by s. 46, in indictments 
against tenants and lodgers for stealing property from houses or apartments let to them, 
the property may be laid either in the owner or person letting to hire. For the cases 
bearing upon this subject, see Car. C. L. 25, et «eq.; Col. Crim. Stat. 329; and see a full 
and able summary of the law of larceny, id. 325, 343. — Chittv. 

11 It is to be observed that, by stat. 11 A 12 Vict. c. 46, any court of oyer and terminer 
anil geueral gaol-delivery (extended to courts of quarter sessions by 12 A 13 Vict. c. 45) 
may cau<e the indictment or information for any offence whatever, in case of any variance 
between any matter in writing or in print produced in evidence, and the recital or set- 
ting forth thereof upon the record, to be forthwith amended, and thereupon the trial 
shall proceed as if no such variance had appeared. Still further powers of amendment hi 
matters of variance are conferred by stat. 14 k 15 Viet. e. 100, a. L— Sibwabt. 
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•*(iis l t*' rt(a( l .tf'W''"'' '/'/'if'i. he hnuitflit into court, arraigned and tried with 
J nut indit tim-nt ; a*, hy tin* *I>ani**h law, lir inijght he taken and han£*4 
U|hiii tin- *»|Nit. without accusation or trial wi Hut tin** proceeding wa*» lafcra 
awa\ h\ M-\«-rnl Mat men in tin* reign of Kdward tin- Tliinl, 1 n though id >**a- 
land a Miuilur |»n »«»■•»«. remain** to tin* day.y) Si that the only i-|ir«ir* of |ir«- 
cccding at tin- mi it o| the king, without a previous imlu'tiui'iit or |»rt-ft*rnirr.r&ft 
by a grand jury, now -m-ciip* to he that of iM-.n/mfion. 

Ill Iiiiormatii>!i*« an* of two nort*»: lir-t, tho-e which an* partly at the •cit 
of tin- king, and partly at that ot a Mihjci t ; and secondly. »uch a* an- t-uli A 
the name ot the k inir The former arc usually hroiight u|«»n penal **Latu;e«. 
which inflict a penalty ii|hhi conviction ot' the oflmder. one |iart to thr uw 
ot' the king, ami another t<> the n-c of the intoriiicr. and arc a •••ft of f*» 
Uim action*., the nature of which wa« explained in a former U*.k. : >+..} 
curried « *n h\ a criminal in«tcad of a civil imn *■•*•»; ii|miii which I nhail thrrv- 
fori' otil\ oIimtvc that. h\ the statute ;i| Klin, c .">. no prosecution u|**«i« aav 
iN'iial Matutc, the Mill ami heiietit whereof arc hmitcil m juirt to the* km* ar.d 
Hi |iart to the |iroM-cutor. can he hroiight hy any common informer alter *»ae 
year i- expired -ime the cMuimif*ion of the oifem e ; nor on nehall • •! the 
crown alter the iap-*c of two \car- longer; nor. when* the forfeiture :• « n*v 
lially giwn only to the kin^.caii Mich prosecution In* had after the cipirat*.« 

of two \ eai'N f'rolll the c«niillii<%-i'iU o| the ofleiice.' 1 

Tin- iiiltirmatifii-* that ate cxhihilcd in the nuiiic of the king alone are iU 
of two kni'N: first, lliii-r which are truK and |»n»|N-rlv In* own *)Uil«. and fc.rd 

t'jr tjh'-ttt h\ hi- nun iiiiiui-fhate oflicer. the atl"nn\ gem ral ; » mily. t !••*«* ic 

whit h. though the king I** tin- ii**in naal prosecutor. \ ct it i% at thr relation i-f 
mum- |'ii\ate jM-r-on ••!- «'oiiuiiou intormi-r: ami they are tiled hy the kmr • 

enromr :in«l attorney in the « rt of kin;''* U-nch. usually called the master 

of tin* crow n-ol1icc. who is Itir this piirjio»c the standing officer c»t the |uU < 
The ohji-i l- ot' tin* king- own Jin »-.•■« ution-. nh-d *jt »fhfft hy hi«*o«rn attorr.er 
* ( tii*i 1 ~* ll( ' r:ka * :ir,> ) | i' ,l | , crl> Mich "choiimuih mt»<h nicanoiir* an |Mt uharly t«ti 
J foili*»turh or einl:uii;er hi* i:«t\erniiient. or to molest or affront Lm :t 
the re^iihir f|iM'har&;i a ot In** r«»\al tiiuclion*. For otic net*, mi lii|*h and da& 

p'PUl-. in the |illlil*>hliicllt or |ire\elitiou nf which II nio||ie|it'*« delay *«••!«. d \m 
fatal, tht law ha** u'i\iii to the i row n the |M.wrr nt" ari iruructliate |-n ■*•?>■ ut:- a. 
willn'il u;iitiii^ for an\ |in\i«»u- :i | >|»l ii-sit i* •■! to :mv other trihuiiui . » t. ■ i 
|M»Wtr tiiM** iiei c-*»ar\ hot oiil\ to the ea-e aii'i -all t V hut even !•» thr wn 
exi-Si in i- "I tiif c\i -■■hi i\ i- uia^i^tratc. wa- ori^iii.ill_\ n aa M a rve«| in the ■fT»** 
jilau ••> tin- Kn^lixh i oii<*tiiiitii>n. wheri-in jirov i»nni I* wim-K made f*tr the dac 
|»ri-**i r\.ii..iii ••! all it- |iart» The ol>ji-et- n| the other »*|H'cie» of in format:* ««. 
tiled h\ tin- ma*>tcr oi tin- i row ii.otlice ii|mui the i ofii|>laiiit or relation of a pm 
vale -nhjii t. :»ri- an\ «^ro—* atel iiotorioii- mi-ilemeaiioup*. riotn, hat t eric* iit*r4rK 
and "iln-r Miimoral.th*. ot an atrocious kind. ■» not |N>ciiliarly tending tod.**tar% 

the ^••\>-riiiuciit. lor tli are leil to the can* of (he attorney -general. t«l 

wIjh h. i.ii ; mil "1 tin ir ma^nitmle or Jh-iiih imi*. example, dewrve I be ■&•*•% 

|Uih]i« animadversion " Aid when an iiilormation in til eti. either thorn, or rj 

* -■ . fn«. • k . ' >-» n : 'j t «.« |..4 U | |^gv itj. 

ii -I I- i .i «• : iu»t r i jn. 

t I . >■! K i. in* i - ' 

>- 1 1..- -■ .in*. i« -. t.o i.|^-.i|.-l. hi- tli*- II A I J Viet e. 4... •. -Vi. thai where w* txm* m 
I f>r l.i \m i* .ui\ mii h iut<*rtiiutMiii in tin* m-t of iwrliamenl nrUtm| ta 
if*- : ii !• •riii.it i«n il it U* for an <<M'fin-«* |<uni*h«M«* t>T jw«1k>m *f*<*« 
tici-t >••■ l.n>i \% ii Imi »i\ t.il. ifl.ir iie'titht) fr**m the Ume whew ikm 
:u. i'. -ii .ir— ■ >ti » tut 

. k - ;•- i>r wli.it . .in-*- tli uri will era nt t hi* in formal »*-»tv 1 tlnti 

•■■ It uri » II .il.%.i\*> u\k- int*> <tn«id< ration the whcvW *4 \±+ 

■. i. .ir.-*- I ••'••!•- f)i>-\ I. f i- 1 ilitir ».nn-t!"ii to fhi* t*xtrBoniinarf e»^» 
. \ w,;! ..I— !!■- tl,.- >i* n..ik:iik' the «|>f<liratK*n. aim| «b«Mlwr a 

• t -■•! -im-f tin 1 1 ! : 1 1 r \ . aii>l t>> wl.if • jii>«* it mav !*•* fairl% am r>**4 
wi... i. ().. • h.irk'* i" ?inil*h«l .Hi i w ••;.*!■ thr |»ro(hah|li|i«*« «h>.-h tf 
. w.il .ii-i« • \uriiiiM* f l.t « K.ir.i* ti-r .iiel iii'ti\ti* of the apfilwwai.— *al 
leapt hi*> -li*re in the mailer U-fon* tie in ; «md they will look 
i*4 
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Chap. 23.] PUBLIC WRONGS. 

the attorney -general ex officio, it most be tried by a petit jury of the county 
where the offence arises; after which, if the defendant be found guilty, the 
court must be resorted to for his punishment." 

There can be no doubt but that this mpde of prosecution by information (or 
suggestion) tiled on record by the king's attorney-general, or by his coroner or 
master of the crown-office, in the court of king's bench, is as antient as the 
common law itself.(6) For, as the king was bound to prosecute, or at least to 
lend the sanction of his name to a prosecutor, whenever the grand jury in- 
formed him upon their oaths that there was a sufficient ground for instituting 
a criminal suit, so when these his immediate officers were otherwise sufficiently 
assured that a man had committed a gross misdemeanour, either personally 
against the king or his government, or against the public peace and good order, 
they were at liberty, without waiting for any further intelligence, to couvey 
that information to the court of king's bench by a ^suggestion on r *qin 
record, and to carry on the prosecution in his majesty's name. But L 
these informations (of every kind) are confined by the constitutional law to 
mere misdemeanours only; for, whenever any capital offence is charged, the 
same law requires that the accusation be warranted by the oath of twelve men 
before the party shall be put to answer it. And as to those offences in which 
informations were allowed as well as indictments, so long as they were confined 
to this high and respectable jurisdiction and were carried on in a legal and 
regular course in his majesty's court of king's bench, the subject had no reason 
to complain. The same notice was given, the same process was issued, the 
same pleas were allowed, the same trial by jury was had, the same judgment 
was given, by the same judges, as if the prosecution had originally been by in- 
dictment. But when the statute 3 Hen. VII. c. 1 had extended the jurisdiction 
of the court of starchamber, the members of which were the solo judges of 
the law, the fact, and the penalty, and when the statute 11 lien. VII. c. 3 had 
permitted informations to oe brought by any informer, upon any penal statute 
not extending to life or member, at the assizes or before the justices of the 
peace, who were to hear and determine the same according to their own dis- 
cretion, then it was that the legal and orderly jurisdiction of the court of 

(») 1 Show. 118. 

quences of the measure they are requested to grant, in the peculiar situation of the 
defendant. 1 Bla. Rep. 542. In applications of this nature for libels, the applicant must, 
unless the charge be general, show his innocence of the matter imputed to him. 8ee 
Doug. 284, 387, 588. 1 Burr. 402. 6 T. R. 294. 4 id. 285. 5 B. k A. 595. 1 D. & R. 197. 
2 Chitt. Rep. 163. In applications against magistrates, the applicant must directly im- 
pute corrupt motives for the misconduct complained of. 3 B. & A. 432. — Chitty. 

14 If an information or an indictment for a misdemeanour removed into the court of 
King's Bench by certiorari be not of such importance as to he tried at the bar of the court, 
it is sent down by writ of nisi prius into the county where the crime is charged to have 
been committed, and is there tried by a common or special jury, like a record in a civil 
action : and if the defendant is found guilty he must afterwards receive judgment from 
the King's Bench. But where an indictment for treason or felony is removed by «r- 
tiorari, the law upon the subject will be found fully stated by lord Hale in the two follow- 
ing sections. 2 P. C. 41. 

" As to an indictment of felony or treason removed out of the county by certiorari, and 
the party pleading, the record is sent down by nisi prius to be tried. The judges of nisi 
prius may upon that record proceed to trial and judgment and execution, as if they were 
justices of gaol-delivery, by virtue of the statute of 14 lien. VI. cap. 1. 

" But if there were any question upon that statute, yet the statute of 6 Hen. VIII. cap. 
f>, which extends to all justices and commissioners, as well of those of gaol-delivery and 
of the peace, enables the court of King's Bench to send to them the very record itself, 
and by a special writ or mandate to command them to proceed to trial and judgment, 
upon such issue joined, as they may command the justices before whom the indictment 
was taken to proceed to hear and determine the same as if no such issue were joined." 
See Sir Myles Stapleton's case, Raym. 376. 

If the treason of felony is to be tried at nisi prius under the 14 Hen. VI. c. 1, then the 
court sends a transcript of the record, and not the record itself. 2 Hal. P. C. 3. 4 Go. 74. 
— Christian. 

Mi- 
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kiiii*'- Im-iii'Ii t'l-il i n i • • di-11-r ami <ihh\ lon.aml Ktnf»««>n ami 1'inilry. i thr wi<kr«l 

illhlMIIIM lil" *il kih.: llrliM \ 1 1 . - l-\ lllllitllli: <*Ut iil-nH-If pvliallli*. ami tt..« 
tVraitliU :i! IiiihIi* ••! |ipi-i • lit M*li. Willi n|hi-r opp|f--l\r ilr\Ki». •■ i i«»lilil.UA4«T 
hum— nl I In* -uhjn I aiiti r»hahi< 1 till \ rlilM hnl thr i l"U li. "I In- laltrr ••! ILcw 
act- ua* -.H.n lndifl ri-|-«-.iii »l. h\ Mutulr I II- li \ 111 r •• . hut thr i«*un -I 
Hturt'liainU-r i-KiidiiiH il in liitf.1 M^«»ur. ami ilaih im rra-nitf it* author:! v . kr 
more than :t niilnrv lon^rr. till tinali\ ul«*li-hnl |.\ Matutr lii Car I. c 1*' 

I'jmiii tinn ill— oiution. tin- n|il < oiiillinli-iaW -I itlit ijiii :C \ o| thr i «*urt *4 
kili^'* lu'in li a* tlit> L*u.*/".« tif-rum nt tin* nation. Ih-«iij» |«»iiii«I inri-^nan !«• rv«:if 

M>llirwh«Tr. |i»r tin* pi a«r Iftlhl £imm| i£oVrrhllirlit ■»! I III' k I lli»«i*»lll . Kl« a^in fr- 
•'1111 ^ 1^ «'*! li* " |'l"-i« 1 -«'«- ' All'l it ii* ol*»er\ah|r ihul 111 ll.r -ailll" act of |-*r.aa- 

■■ im lit w lii« li al**li-hi il thr mini <»t -tan hamhvr. a rniivii 1 1* *ii l-\ ll.I-»r na- 
tion i- tWpl'r— ly Hi k«>hr«l 11 1» a- our i»l tlu* U'ifal IihwIi^ u| f«iU\l«il"li ■■! -u« a 
iicr*i»h- as -hotihl iitlriiil a tlnnl tutu' H^uin-t tin- pn»\ i-mii* n|" that alatutr t 
t it* li in- Sir Maltln-w Hair, who prv-nl*«l in tin- mart mh.ii alUr the t.rnr <4 
hUch rrM\al, i> hanl>y> !«• liiiVi* hrrh im lrnii<l to tin* HicIIiim] of ppi~n ut.-ifc . 
Hinl.il -•». thr iv a -on o| Mil h hi** «li-like war* prnhahU llir ill u-e ul.nl. si.c 
tnuMrrot tin* (Town-otliif i Inn iua*li' nl hi- uuthi»rit\ h\ permit t:i»i: thr •l»i«i 
to It hara-.-nl u itli \r.\at mil- int>>riuatmii-. u hnn-Yrr appiml !•• I«\ ai.% bva- 
liciuii- or rrwiitfrhil pro-i-rutur. rat In r than hi- «hmht «»t llinr legality "f pn»- 
|»ricty upon ur^riit orm-ion- ■ h » Tor thr jmwrr o| Hliiii; int'orniatmfi*. « itI.«*i 
any control, thru rr-nlnl in thr hn-aM ot thr maMrr. ami. U-iiig lil«-l m iLr 
tiailir o| llir kilitf. lhr\ -tlhjii t<«I thr protn-i iitor to In* nmtfi. th'-U^h «»b trial 
they |iro\i-'l to hr i?rollli'll« a — ». Thi- opprr-MVr li-r tit thrill, ill thr tlllu— f»ne- 
crilin^ thr revolution, in i-a-miml a ■«lrtim:!i > . m>«ii ultrr llir ai-re *»i< >ii • •! k»bf 
William. <> to i.r«»«ur»- a •!••• laration ot thnr ilir^uhlv hy thr jii'l^nn nt ••! tt,e 
<-uurt ot km::'- liriirh. Km Sir John Unit. uh«» linn |irt*-nlri] thrrx*. ab*l a*t t;.« 
judp--. ui'i-r i U-arlv ••! opinion that tin- priMrnliin; hh t;r«»uiiilr<l on thr <•>«• 
moil law an<i rmilil not hr t lull nu|N:irhril. Ami in a lew yran* aftrraanl* a 
lutirr triii prratr n-iunly Ma- applied in parliament hy -tatutr 4 X U W abO II 
e. 1^. uliu-h mart- that thr « Irrk of tlir i-mMii -hall not file any iMortuat^« 
without • \pri>- ilireetioii troiu thr nuirt ol' kin^'- IniuIi. ami that r\*r\ pn--»-r- 
Ciitiir. pi-i uiitti-il to pn »iM<-t«- -in h iiilormatioTi. -hall ifive -nurily hy a r»«-j7. • 

KaiKr of |\\ih!\ pullliil- whl'h lio\v -riili- to hr tiHi -mail a Mlfll !•» |>n-«- -tr 
thr -aim- with « tin t. ;iIj«I t • • pa\ i-o-i* to thr ilrtilnialit Hi ra-r hr li- ai*,^.!'.*! 
therroii. iinlr— thr ju-lj^r. who trii- thr iiil-.rmat li-ii. -hall rrrtify then* ■»*• r»»- 
•il-M •""" : ^'l ,> eau-r |or tiling it ; ami. at all rvi-nt-. to pay nt-t*. nnU-«v» *\i.+ 
" * iiit<>rmatiiin -hall hi- tnnl within a \i-ar attrr i?v»ur joirinl Rut tier* jt 
a |ii-o\i-ii in thi- at t that it -liall hot rxtrini to anv oihi-r intonnatmb* thaa 

tho-r whu h aif rxhlhlfnl h\ thr llia-trr nl thr iToW ||o|liir : a!l«l. C4'li**)«-(Uf bt.l . 

itit'ormain-ii- at thr km^-owu -int. lilnl \>\ hi- attoriirycnirml. art U" «aj 
rrftraiin'1 tlirrrhy 

Thi i» ;- our -pn ii - of int'-nnafiofj- -t-ll furthi-r n ^u!atn| hy »tatufe *• Ar.rr. 
f". -". \ /. . thi-i- in tin i.atuii- o| a u i A ..f . # / . ■ .ir- .:# •■ . w hit h hi* -lr » I. .* 

thr pn-i i >liii^ I U !•■ hi a i«n.il\ ^.viii t-i !!,<• iri'Uii njaiii-l *u» h a* a.1 

tl-urpi -I i«r iiitiU'l-'l iiit'>:ii,\ t -flii •■ « >r tram h:-r. Thi iii'-l«rii ni|onuati->ri t« u*t 
to tin «.niii purpi-i a- T i . • - .int.. i,t wr.t.l. >■_: ^i m r:ol\ ma«li- u-«- o| to lr\ ibr 
/ivil rivrht- ••( mi> h train I. •»■■•- ; tii'iiiL'h 't i- • -••imrn tn nl m the -anie mar tirr as 
otlirr :iit>*riii.ii:o|i<. arv. I\ I.avi-.t thr i oiirt or at thr will of thr all'*nt*T- 
jfemr;il I . .i-j propi r!\ a • r:minal pr-i-*-. ut :• >n. in onh r to fine thr (irfrr, ixr\ 
lor In- ii- : ii patioii a- wi-ll :i- t«» I'li-t him lr>>iu hi- •■lliie. Vet U-Ually n.»Hai*irr a nl 
at pii-i i.r a- ii. « fi \\ a « ;\ :l pr- » i • -l:n^ L1 

|" 1 IM 1- * i SH.I W' 

.< ■ *l ■ • . • • »•■.■ ! ■ I 1 "Hi IT4 

■ ■ - 1 » ■ I . -.■ r ■ . « i . . • t |- ■ tn.li. n. • M i \% «. | V ;M4IM n-i-A U\ fw ML 

pa««- I- .!•:■:.-.■::- i : . 1 -t. % l '■ 

/ -i«: ■ i . , ■ ' •>«»ikLi p+f pi 

u lu • .< ,.|. .n a ->r iii.iT.nii .a tin* ii.i'im- "t a ,-• •< — •■ *■ i« • ••ii*nl«Tnl mrrrlv a* a ciril 

{•ri« « • ■!.! /. :.[■:■■« h.ii K ' - 1u-ii.[im.[| -i.iiii a !i>-« irj*i. th««uj|b th« trrUicI i 
ta\i- I . . i. k.-. .. ii : -r ll.- -1- i> nlaiii. J 1 Ii IM.-<uii!iu.N. 
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These are all the methods of prosecution at the suit of the king. There yet 
remains another, which is merely at the suit of the subject, and is called an 
appral. 

IV. An appeal in the sense wherein it is here used does not signify any com* 
plaint to a superior court of an injustice done by an inferior one, which is the 
general use of the word ; but it here means an original suit at the time of its 
iirst commencement^/) An appeal, therefore, when spoken of as a criminal 
prosecution, denotes an accusation by a private subject against another for 
some heinous crime, demanding punishment on account of the particular injury 
su tiered rather than for the offence against the public. As this method of prose* 
cution is still in force, I cannot omit to mention it; but as it is very little in use, 
on account of the *great nicety required in conducting it, I shall treat r*o-io 
of it very briefly, referring the student lor more particulars to other *- 
more voluminous compilations. (m) 

This private process for the punishment of public crimes had probably its ori- 
ginal in those times when a private pecuniary satisfaction, called a weregild, was 
constantly paid to the party injured, or his relations, to expiate enormous 
offences. This was a custom derived to us, in common with other northern 
nations,(n) from our ancestors, the antient Germans; among whom, according 
to Tacitus, (o) "luitur liomicidium certo arttientorum ac pecorum numero ; recipitque 
sat isf actionem universa domus."(p) In the same manner, by the Irish Brehon 
law, in case of murder, the Brehon or judge was used to compound between the 
murderer and the friends of the deceased, who prosecuted him, by causing the 
malefactor to give unto them, or to the child or wife of him that was slain, a 
recompense which they called an eriach.(q) And thus we find, in our Saxon 
laws, (particularly those of king Athelstan,)(r) the several weregilds for homi- 
cide established in progressive order from the death of the ceorl or peasant up 
to that of the king himself.(s) And in the laws of king Henry I.(t) we have 
an account of what other offences were then redeemable Dy weregild, and what 
were not so.(u) As, therefore, during the continuance of this custom, a process 
was certainly given for recovering the weregild by the party to whom it was 
due, it seems that, when *these offences by degrees grew no longer re- r*Qii 
deemable, the private process was still continued, in order to insure the *• 
infliction of punishment upon the offender, though the party injured was allowed 
no pecuniary compensation for the offence. 

But though appeals were thus in the nature of prosecutions for some 
atrocious injury committed more immediately against an individual, yet it 
also was antiently permitted that any subject might appeal another subject of 
high treason, either in the courts of common law,(u?) or in parliament, or (for 
treasons committed beyond the seas) in the court of the high constable and 
marshal. The cognizance of appeals in the latter still continues in force; and 
so late as 1031 there was a trial by battel awarded in the court of chivalry on 
such an appeal of treason ;(x) but that in the first was virtually abolished(y) by 
the statutes 5 Edw. III. c. 9, and 25 Edw. III. c. 24, and in the second, expressly, 
by statute 1 Hen. IV. c. 14. So that the only appeals now in force, for things 
done within the realm, arc appeals of felony and mayhem. 

An appeal of felony may be brought for crimes committed either against the 
parties themselves or their relations. The crimes against the parties them- 

(*\ It i* derived from th* French u appeltr, n the Terb tirely to the relations of the party slain, hut that of the 

active, whii-h Mgniflftf to mil upon, Kumnmn, or challenge king was ilivided.— one-half being paid to the public, the 

one and n<>t the verb neuter, which signifies the same as other to the royal family. 

the i ml i mi ty Mutt' of "appeal'' English. (•> C 12. 

(«»i2 Hiiuk. P. C. c. 23. («) In Turkey this principle Is carried so far that ere* 

(", Stiemhook. df jur? Suerm. I. 3, c. 4. murder is never prosecuted by the officers of the g o e *t»- 

(•, /* M„ r . ikrm. c. 21. ment, as with us. It is the business of the next relitlnsM, 

(im And in another place, (c. 12.) " Drlicti*, pro mode and th m only, to revenge the slaughter of their kinsmen: 

pan irum. t;unrum p^ronim>fiie numrro crmrieU muktanivr. and if they rather choose (as they generally do) to compomai 

j\irx mulct* rtgi rW ciritati; pirt ijMi qui vindicatur, «ei the matter for money, nothing more is said about it- Lady 

prftpiwiuis fjut rjrstJvitur.'' M. W. Montagu, lett.42. 

1 1 sp-n*T'i State of Ireland, p. 1513, edit. Hughes. (»> Britt. c. 22. 

<r ju.hr on/. Lurui. Wilk. 71. «■: By Donald lord Bam agate** David Ramsey. Rmmw. 

(•■ Thi> weregild of a ceorl was 26A thrymnas, that of the toi. ii. part 2, p. 112. 

kiriki :au w, •uch thrysm.i being equal to about a shilling of (9; 1 UaL P. C.8J0. 

our prtee— money. The weregild of a suhject was paid en- 
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aelve* nrt* /<rr<vny. nip*. and iir#m. And for the«e. an well aa for mayhem, tfca 
peraon* pihhcd, ravished, maimed, or who«c hou«c* are burned may in*titato 
thiri private jiriMT^. 'flit* only crime against one'* relation* for «hnh aa 
ap|K*al ran In* liron^hi i* that of kdftmj him. by cither murder or man*laag htrr 
Hut tin* I'liiumt he hrought hy every relation: hut only hy the mile l«»r tr.* 
dwttli i if ln»r hin»haiid, or hy the heir male for tin* death of hi* ancestor: «!.■• *k 
hcindiip win* a No continued hy an ordinance of king Henry the Pir*t. t« !?*• 
four m-arcM degree* of I*1«mn1 . r > It in given tn the wile on account \A i'.« 
low* nf her h unhand : therefore, if nhe murrie* again. In-fore or fiend »ng h*r 
ap|H*al, it in |iiM and gone : or if »lie marric* alter judgment, ahe *ha:i n-<t 
demand execution The heir, a-* wan aaid, mu«t aim* lie heir male, and •u'h a 
•31' 1 <>l " , 1%H W1|H * n< * * n< ' xt n,, ' r n J" th|t •"»upm« of the eomm«in lav. at thr tin* 
J of the killing of the ancestor. Hut thin rule hath three exception* — 
1. If the per-oii killed leave** an innocent wife, ahe only, and not the heir, •hail 
have the appeal ; '*. If there U» no wife, and the heir lie arcuacd of the mur- 
der, the person who next to him would have lieen heir male ahall bnnj tha 
apical; II If the wife kill-* her hu*hand. the heir may ap|»eal her of the Urath 
And, hy the statute of liloccMor, Ii Kdw. I. c II, all ap|»eaU of death mu»t he 
■ued within a year and a day after the completion of the felony hy the deal a 
of the party : which »eciiit to In* only declaratory of the old r»unm«»n law . I-t 
in the Gothic constitution** we rind the mi me '• pnrwnpt io «iaaiffu. *ju,r mmt ai- 
Vtrsus iit'tnrnn, .o dt A- '//»*. -i./ii r» «-»/i ti>nrtti intra annum a r*r»U /rrf.i, aer fv«- 
quatn tntrntt <ir<jitiit tt iffVM.«#-f. <( ni » 

TIichc ap|H*aln may In- brought previous to any indictment; and if the ap» 
pel lee l»e acquitted thereon, he cannot lie afterward* indietcd lor the aaaae 
offence. In like nt aimer an hy the old t Jot hie coma it ut inn. if any offender 
gained a verdict in hi* favour when prosecuted hy the party injured, he waa aiao 
under* to.nl to he acquitted of any crown prosecution for the name offence ..§• 
but. on the contrary, if he made hi* peace with the king, at ill he might be pro* 
ace u ted at the atiit of the party. And ao. with n*. if a man be acquitted on aa 
indictment of murder, or lound guilty ami pardoned hy the king, atill he ought 
not i in Mtrictucftrti to co at large, hut Ik* iiiii»riM»ncd or let to hail till the year 
arid day he paM, hy virtue of the statute .1 lien. VII. c. 1. in order to be forth- 
coming to aiiHwer any appeal for the name felony, not having aa yet b»*ea 
punished for it. though if he hath heen found guilty of manslaughter on aa ia» 
dictim-nt. ami hath had the Umerit of clergy, and Miflcred the judgment of the 
law. In- i annot afterward* In* ap|»calcd ; for it i«* a maxim in law that " aeaaa Ut 
pumtur />r>> #.../.-m d, /••■/.• " |ic|i-re thin Matutc waamade.it waa not a»aa. to 
imlict a man l«»r hoiiii* idc within the time limited lor appeata, which produced 
very great nieonveiiieiiee. i if which more hereafter.' n 

•ail* 1 *' ! tm * u 1 , I m1,,m ' * k " »4>i|iiitt««fl. the ap|M*llor i hy virtue of the atatate of 
*J Wt-Mm. '-'. l:i Kdw. I c I'Jt r*hall Milter one year'* impriaiMimrnt. a&4 
pav a tine to the king. he«.nli«<» restitution nf damage* to the party fur the taa- 
pn»M»nmciif ami intiituv which he ha«« i»uMuiiied; ami if the appellor be lbcapalW 
to make rcMittiti'iti, In-* ahetton* nhall do it tor hnn ami aluo be liaMe to ibv 
pri*>i'iimciit. Tli!«» provi-dtiii. si* wjh fon-eeii hy the author of Fleta.uf • prorrd 
a gnat •liM-oiinigcmciit to appcaU: mi that t hen ce forward they ceaaed to be ia 
common ii*m». 

It the :ipjH-||t'c If fiimnl guilty, he *>hall suffer the bailie judgment aa if he 
hail heen iniivicted hy itiilictiueiit. hut uith thi<* reiiinrkahle dinVrence : — that 
on an m-ln tim-iii. whii-h i- at tin- — iii t of the king, the king mar pardon aa-! 
remit the r\iriiiiH|i . ..n an appeal, which i- at the -nit of a private aabjvrt. to 
make an atonement t-»r the private wrong. (In* king can mi more )iartk*n it thar. 
he can remit the «l:un:ij. ■-. n-i ovi-reil on an nctinu of hattery.<^> In like aaaa- 

ner an while the wciwil.i t iiiii^l t«» he paid a« a tine for hoaiH'ide it ev«ai 

imt U- i'i-mitti->2 l-\ the king- authority ?> Ami the antient oaaftv waa. •» 

• M.fr ; i : ' / ' ■ -I.IM 

• -•• n.h f - ... t** . t 3. r « • - ll«*l ¥ < *!. 

• I! I . I U 9 U. iMm X 
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late as Henry the Fourth's time, that all the relations of the slain should drag 
i he appellee to the place of execution ;(g) a custom founded upon that savage 
spirit of family resentment which prevailed universally through Europe after 
the irruption of the northern nations, and is peculiarly attended to in their 
several codes of law, and which prevails even now among the wild and un- 
tutored inhabitants of America; as if the finger of nature had pointed it out 
to mankind in their rude and uncultivated state. (A) However, the punish- 
ment of the offender may be remitted and discharged by the concurrence of 
all parties interested; and as the king by his pardon may frustrate an indict- 
ment, so the appellant by his release may ^discharge an appeal ;(*') r*Qi7 
'• nam quilibet potest renunciare juri pro se introducto." u *- 

These are the several methods of prosecution instituted by the laws of Eng- 
land for the punishment of offences, of which that by indictment is tho most 
general. I shall therefore confine my subsequent observations principally to 
this method of prosecution ; remarking, by the way, the most material varia- 
tions that may arise from the method of proceeding by either information or 
anneal 



CHAPTER XXIV. 

OF PROCESS UPON AN INDICTMENT. 

* W e aro next, in the fourth place, to inquire into the manner ot issu- r*qio 
nig process, after indictment found, to bring in the accused to answer it. *- 
We have hitherto supposed the offender to be in custody before the finding of 
the indictment, in which case he is immediately (or as soon as convenience per- 
mits) to be arraigned thereon. But if he hath fled or secretes himself in capital 
eases, or hath not in smaller misdemeanours been bound over to appear at the 
assizes or sessions, still an indictment may be preferred against him in his 
absence; since, were he present, he could not be heard before the grand jury 
against it. And if it be found, then process must issue to bring him into court; 
tor the indictment cannot be tried unless he personally appears, according to 
the rules of equity in all cases, and the express provision of statute 28 Edw. III. 
c. X in capital ones, that no man shall be put to death without being brought to 
answer by due process of law. 

(i) M. 11 Il« n. IV. 12. 3 Iiiit. 131. f») Fotwrtwm, Ch». V. L46. («) 1 Hal. P. C. 9. 

16 These appeals had become nearly obsolete: but the right still existing was claimed, 
find in part exercised, in the year 1818, by William Ashford, eldest brother and heir-at- 
law of Mary Ashford, who brought a writ of appeal against Abraham Thornton for the 
murder of his sister. Thornton had been tried at the Warwick Summer Assizes, 1817, 
for the murder, and acquitted, though under circumstances of strong suspicion. Tho 
appellee, when called upon to plead, pleaded "not guilty, and that he was ready to 
defend himself by his body;" and, taking his glove oft', he threw it upon the floor of the 
court. A counterplea was afterwards delivered in by the appellant, to which there was 
a replication. A general demurrer followed, and joinder thereon. See a full detail of 
the proceedings in that singular ea«e, in the report of it under the name of Ashford tw. 
Thornton, 1 B. Sc A. 405. It was held in that case that where in an appeal of death the 
appellee wanes his battle, the counterplea, to oust him of this mode of trial, must disclose 
mieh violent and strong presumptions of guilt as to leave no possible doubt in the minds 
of the court, and therefore that a counterplea which only stated strong circumstance* 
of suspicion was insufficient. If was also held that the appellee may reply fresh matter 
tending to show his innocence, — as an alibi, and his former acquittal of the 3ame offence 
on an indictment, liut it was doubted whether when the counterplea is per se insuf- 
ficient, or when* the replication is a good answer to it, the court should give judgment 
that the appellee be allowed his wager of battle, or that he go without day. Therefore, 
the appellant praying no further judgment, the court, by consent of both parties, or- 
dered that judgment should be stayed in the appeal and that the appellee should be 
discharged. This case, the first of the kind that had occurred for more than half a century, 
(see Bigbv vs. Kennedy, 5 Burr. 2643, 2 W. Bl. 713. Rex w. Taylor, 5 Burr. 2793. Smith 

Vol. 11.— 36 6«1 
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The nro|>or procr** on an indict nrmnt for any |»vtit mi«dt« moan our. «*r on a 
porta) htatuti*. it it writ of nnm Mrofj\ whii-h 11 in tin* naturr of a nummon* to 
caiiM* tli«' natty to app«-:ir Ami it hy tin* return to mh-Ii rrairr it appi-ar* that 
the |iartv hath laml* iu tin* roiinty whereby hi* may he distrained, tht-n a •/•#* r*ai 
infinite »iiall hi* i—urd from fnu« a to time till he iip|*ari. |iut if the *»lo ntT re- 
turn* that hi* huth no html-* in hi* hailiwiek, rtln*n. ii|H»n hi« noii-ap|M~.*raij«* 



•319] 



a writ t>i fir/.iii.« ■Shall it*-u«\ which roiiniiaini* the »h«*nfT to takr fc 



** 



InmIv ami havi* him at tin* next UH-ijEi***; ami it hi* «-amiot kit* taken ut« 
tho tl r*r»t .-wy #./.-, a »H-i*oml ami thinl hliall i*»Mi«*. railed an ii/i.m ami a /i/«r •*•*.• *-.•/ -■» 
But on imtn-tiitriit** tur tn-a*»on «>r trlouy a '#»/ •■*« ih tin- fin-t pn *4i**» ; ami for 
treason «*r hoiimiih* only <»m* -hall be allowed i« » i— in*,. »r » or two in tla* «-•*•*■ • •{ 
other ti'loiiiri*. h\ Mat tit «» L'.*> Kdw. 111. i*. 14. though t|,<* u*a^i* in to i— ur i-rlj 
one in any li-hmy. the provi-iouM uf thi* Mutut** li-m^ in nnmt «»»««• f>»crd 
ini|inii'tii:iMc .A- Ami •*<». in tin* c»m< of iuiftdi*mi-aiiour*». it in now u.r u-aa. 
prmti* -i* tor any jud^i- of tin* roiirt of kini?'* h«-mh. ujh»h o-rtiriVat«* of an indict, 
tueiit touml, to award a writ of r,t/»hi.* imuii-diati-U . m order to l-miL* >■• tf.f tir* 
ft-mlaiit ' Hut if In* al-eond-, and it i- thought proper t-» pur»ue him •■• an • -al- 
ia wry. thi-n a i»ivati*r r.\;iriin'-.i i-» inTi>sir\ . lor. in -tnli «a-c. alter the ■* \rr*i 
writ* have i-*ued in a regular number, a< a «-nnlin&; to tin* nature »»f tin- r«*|««t«ir 
e rimer*, without any flint, tin* otli-mler »*hall hi* put in tin* *n>pnt u. ■ ■•**!•■ r i«» 
hi* outlawry : that i». In* -h-ill U> cxm-ted. |»pm lamnd. <<r r«-«|inrt--l to -ur-rr *?•!•■ r 
at fiv«* county limn-*, aid it In- In* n turned •/■/•■«r. #.i.». fu«. ami •!••«•« ■.••■ apt~-ar 
at tin* tilth exaction or reipii-itiou. tlnii In- i- adjudged to U* • nf.'.iir*./ -r |-at 
out of tin* protection of (in- law. -o that In* i- im:i|>:iH.* ot taking ll.i- U m tt «•« 
it in any n*-|H-it. i*ithi*r hy hrin^im: ai-lnui- or ••tln*rwi»«*. 

Tin* |»iinir«liim a iit t«»r oiitlauritt ii|H»n imln iu:«*iii*» fir riiiMlt*im*am«ir» %* iK« 
aanu- nn lor outlaw rn- u|mih i-i\II aitioiir*. of w hn-h. ami ilir |in*vi«>u« |*n«r«a 
by writ** of <-«/ym/«. #1171 /./.-«./•, ami yr*- /.///.'//«"/«. \\«- *«|H'kt* 111 tin* |ir>n^*«l.ng; 
book ,)•!■• vi* , fortritiii-f ot >mhhU aiiil «-haiti-U lint an outlawry in t !>»•«* 
or l«*loiiv aiiioiinl- to ;i ifin\ ji-tioii ami attaimli-r ot tin- onYm v • haro-4 iu tt« 
indirtnii'iit, a- inm-h a** if tin* ollt ii'U-r \\x*\ linn toiinil i;uilt\ hy ln« •-■•unity f * 
Hin lift* i*t. Iiourvi-r. -till uiih-r tin* protfi-iioii ot thf law. a- hath forno-Hx hwa 
,,..,. , •oI^tv«.|; » t*o that, though autniitSy an otitlawr«l |t*)on ««« mm-1 U> 
J ha\r i-fi/.n/ hiftuum. ami mi^ht l>«* kmn k«-il on tin* lna»l likv a •a»-ll hj 
any mir that -lioiil<i hmt| him. / > hi-i-au-i*. Ikimiii; ri*iioiim-i*fl all law. Im* imia 
b**ihalt with :ih in a *» at»- of naturi*. wlnMi «*vi*rv 1*111* that **houlil Hml lum nn^il 
alay him. \ it now. to avoiil -in li inlnimaiiit** . it ••* hohlcii that 110 man ia entititfol 

,« -w \, 1 .„j., n * 1 11.: r «' 34 

• > . 11 1 i- • 1 ■ • -r- 1^- i;« 

• «.«- I. . k 11. 1 « • >.'.. >i ■ ' *i ff • 4 »•■ UU IJ> 

«*#. Ta\]i»r. i'l. ihnl. tin" l.i*i «-:•-••« u|i»u thf miIjis 1. « ln-rv tkt«* iiioilr nf |-nii*r«*ijuf m 
«l«*t«il« <1 nt I irin-. l«—l tit ili«> t.-t.il ul-»lit,«i» ii| »|i|M-.il* «»l munltT. aa «rll ar> of ln«w>a 
ff|nii>. or i«tli. r ••i!i«in« -. in^.-il t i r with w .§•;•'•?*« of h.ittli*. \\ thr |«APin|t of ib«* *>teiiiiU «t 
*U«*o. III. «*. !•• ' "uiTfi . 

1 Now. 1.% tin 4- «!•■• 111. i-. '**. wlnn niiv |-r«.n i* rh»rj:i*«l with an **»lffptirip brl>"r« ?k« 
flr^rf** ol J- l'ii\. i-iii- ••' tin- iii>i.*i* m.i>. "ii mi al!i«l.i\n ihf*r«*of. *»r on tl.r |-«««lu«t» a *f 
an imlit tin* nt. •■: .tii :iit.'i!ii.i , ;»ni til«-l. :**m- In* m.irriant for ap|»ri<hrti«lina ■*••• tr^l^f 
him t«» li.nl : ami i*. iii ii'jl- i-t- «-r n-tu--- !•• Ui-om*- mi U.uii<1. In* mav I* cotranii!**! . ■ 
Haol until in* « "ti 1 *t in* a .f I- <ii-« Karu'^1 - -•> "mi 1 1 . 

liy tin- -i.i!ii*. il a l*_ Y:< t •• I'J. «. .'.. *a h« n nu\ iri'hrt ni<*nt i« found in ani ^■mn «V 
oyi*r ni)'l l-rn. .li-T . r fi«»l «l. ii\.-r\ . or iti :iti\ i-miri of i»fii«>rul or nutter n i l n«. A^».r»4 
any jMr**-ii .i* 1 ■•«••■ ui:« *?!•• r In- in- >-■■ 11 |i« -%i->u*!% I-miu«I li\ rtt*o|tniBAnor u>A||»^f e 

not. til*' i-li-rk >•' :li i.« Vii.-nf-. it • !• rk «■* tin* J*a« •-. a* tin* rrw ma*/ In*. HUT Al AM *>i-*** 
irwufi a !• ri -In .it.- »-..• ii . r 1 - ■ l • t mi> nt h.ixu .• l-i-n f*>un>l . «ml. U|**»o iu |«mlitit«« • 
ju»ti<'f |<>r tlfi 1 tnit»!\ .ir j 1 1. .■ w).' r<- ili.« «•!!■ in •■ **.i* « - •mfuiit* •!. or whm» lb«- *i^tV?s •»*•' 
rtwi«li*». iit.iv i--i*«- i.i- w.iii.uit. ,m<l tl»«-i«ii|-'ii i-niiiiiiiC lum lor trial or ardnrut huw u? 
bail. St 1 » »kt 

'In lip-: . a- - ii"W in wl.n-h a |-r**«!i ■•»n*. -rtitl h\ a v-tiIii-I i» oVfirivrMj of cWr*ri a 
p»?rMin unti n»i-«l w lit :i!->> I •• ■•u-tt •! ••! il-rj%. %*l ••'••'•• Ir* umlanonA OMJ pr*rhA|v n. 
rpmaiti *l.«r«- .1 |it*<ii. • .tiiwfi Mul ho* il-ui. t)i<>«u*h if ht» had b i»a triml v* ta« 
aami'otl. ti- •■ ).• *• <i!-1 n t h.i\>- I • • n • i.i:'».«l i«. tli.it \ rnih^c. Sre FoAlaT. Ua, JT 
Hawk. 4M. 4 i I: ..J., i'iikixtmn. 
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to kill him wantonly or wilfully, but in so doing is guilty of murder,(^) unless 
it happens in the endeavour to apprehend him;(A) for any person may arrest 
an outlaw on a criminal prosecution, either of his own head or by writ or war- 
rant of capias utlagatum, in order to bring him to execution. But such outlawry 
may be frequently reversed by writ of error, the proceedings therein being (as 
it is tit the}- should be) exceedingly nice and circumstantial; and if any single 
minute point be omitted or misconducted, the whole outlawry is illegal and may 
he reversed, upon which reversal the party accused is admitted to plead to and 
defend himself against the indictment. 

Thus much for process to bring in the offender after indictment found; during 
which stage of the prosecution it is that writs of certiorari facias are usually had, 
though they may be had at any time before trial, to certify and remove the 
indictment, with all the proceedings thereon, from any inferior court of criminal 
jurisdiction into the court of king's bench, 1 which is the sovereign ordinary 
court of justice in causes criminal. And this is frequently done for one of these 
Jour purposes : either, 1. To consider and determine the validity of appeals or 
indictments, and the proceedings thereon, and to quash or confirm them as there 
is cause; or, 2. Where it is surmised that a partial or insufficient trial will pro- 
bably be had in the court below, the indictment is removed, in order to have 
the prisoner or defendant tried at the bar of the court of king's bench, or before 
the justices of nisi prius; or, 3. It is so removed in order to plead the king's 
pardon there; or, 4. To issue process of outlawry against the offender r*Qoi 
iu those ^counties or places where the process of the inferior judges will "• 
not reach him.(t) Such writ of certiorari, when issued and delivered to the infe- 
rior court for removing any record or other proceeding, as well upon indictment 
as otherwise, supersedes the jurisdiction of such inferior court, and makes all 
subsequent proceedings therein entirely erroneous and illegal, unless the court 
of king's bench remands the record to the court below, to be there tried and 
determined. A certiorari may be granted at the instance of either the prose- 
cutor or the defendant: the former as a matter of right, the latter as a matter 
of discretion ; and therefore it is seldom granted to remove indictments from 
the justices of gaol delivery, or after issue joined or confession of the fact in any 
of the courts below. (A*) 4 

(9) 1 Hal. P. C. 407. (<) 2 HaL P. C. 210. 

(*) Bracton, fol. 125. (*) 2 Hawk. P. C. 287. 4 Burr. 749. 



5 F( r the definition and history of the writ of certiorari, see Kite. N. B. 554 As the 
court of King's Bench has a general superintendence over all other courts of criminal 
jurisdiction, ho it may award a certiorari to remove proceedings from them, unless they 
arc expressly exempted from such superintendence by the statutes creating them. 2 
Hawk. P. C/286. Rex vs. Young, 2 T. R. 473. Rex vs. Jukes, 8 T. R. 542. But certiorari 
cannot be taken away by any general, but only by express negative, words, (Rex v*. Reeve, 

1 W. Bla. 231 :) and a statute taking away certiorari does not take it from the crown, unless 

expressly mentioned. Rex vs. , 2 Chitt. R. 136; and see Rex vs. Tindal, 15 East, 

3;i'J, n. Certiorari lies from the court of King's Bench to justices, even in cases which 
they are empowered finally to hear and determine. 2 Hawk. P. C. 286. Rex vs. Morely, 

2 Burr. 1040. Hartley tu. 'Hooker, Cowp. 524.-^Chitty. 

* But, by statute 5 & 6 W. IV. c. 33, s. 1, it was enacted that no certiorari should issue to 
remove any indictment or presentment into the King's Bench from any court of sessions, 
a--iz«\ n./rr and tcrminrr, and gaol-delivery, or any court, at the instance of the prosecutor 
or any other person, (except the attorney-general,) without motion first made in the 
Kind's Bench or before some judge of that court, and leave obtained in the same 
manner as where the application was made by the defendant. And now, by statute 16 
Vict. c. .'50, s. 4, no indictment, except indictments against bodies corporate not authorised 
to appear by attorney in the court in which the indictment is preferred, can be removed 
into the court of Queen's Bench or into the Central Criminal Court by writ of certiorari, 
either at the instance of the prosecutor or of the defendant, (other than the attorney- 
general acting on behalf of the crown,) unless it be made to appear to the court from 
which the writ is to issue, by the party applying for the same, that a fair and impartial 
trial of the case cannot be had in the court below, or that some question of law of more 
than usual difficulty and importance is likely to arise upon the trial, or that a view of the 
premises in respect whereof any indictment is preferred, or a special jury, may be required 
for its satisfactory trial. If the indictment be removed at the instance of the defendant, 

5M 
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At thi** Mag*' <»r |ir«MiTiiiinii al«"» it i* that in«ln tment* f«»tin>l by the gratl 
jury ngum-t :i peer fit ta-t . in mii-i i|Ucme **i a writ ••!" • ■■rfi .r-in. In* ftrt.n-.i i-« i 
iriilif«tiiil 1i «l ii-t" I hi* court •»! parliament. «>r into ihut of the lord high • irwarl 
of tircat Hrituin ; ami that, in |il:n • » •■!" e\clu*i\e juri»di( tiuii, a* ll.r !«•* ur. 
vei>iticr«. iinli« -tiiiriii* mu**! In- diliicred ujnui challenge ami iUmi"f i-*^.* 
Eancc i to lhi* court* therein c*»r.ahli-*h« d b\ charter ami i oniiruied l»v bi t ^ 
parliament, to It there respectively tried au«l determined 
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mmi •Wnr.N the offender either appear* voluntarily to an indictment, or 
J wan l»eforc in cuMody, nr in brought in upon criminal pn*e*i* u* 
annwer it in tin* pmja-r roiirt. In- i*» immediately to la? arriiiya/'i tknvoo . 
which in the fifth Map* of rri initial prosecution. 

To arraign 1 i*» nothing cl**e hut to rail the priw»ner to the bar of the roan. 
to aiwwcr the matter charged u|^»n him in thi* indictment • «*) The pri»i»n*r * 
to be called to tin* har hy hi?* name; am! it i- laiil down in ourantient b***k» K 
that, though under an iri<ii«-t n>«*nl of tin* highest nature, hi* mnM U* brought 
to tlu* har without in mis* or any maimer of »hacklc» or bond*. unlr*» thrrv IV 
evident danger of an c»cn|»c. ami th«*n ho may U* m -cured with iron*. Hat jet. 
in I/nycr*** ca?*e, .%.!». 17--. a diffi-rcm-c wa* taken between the time of arraign 
ment ami tlu* time of trial; aii'l accordingly the prisoner Mood at the har in 
ehaiiiH during tin* time i*t' hi-* arraignment i»V 
•a*11 "When he in brought to the har, he i* called upon hy name to h«»Id 

-" * up hi** haml ; which, though it may neeni a trifling nnuniMait*. vet ■• 
of thin importance, that hy the holding up of hi** ham! r»»i».«f.if dt f*r»m*i m an-1 
he own- liim-M'lt' in In* of that name hv w hirh he i-» culled \d) IloweTrr. if •*> 
not an imli**pcn»uHf ceremony ; tor. being calculated merely for the parf***- ..f 
identifying the pcrr*oii. uuv other acknowledgment will answer the pur]-*** a* 
well: therefore, if the primmer obstinately ami contempt iiowdy refill*** to a*u«d 
up hi** hand, hut coufet»*H"* he in the |H*r**t>u named, it i.i fully Mittieient «r » 

Then the indictment i** to he read to him distinctly in the Kngli»h ton**** 

i which «ih law i\i-n while all other |»n»e ling* were in Latin.' that he ra»a« 

fully umlcrMaiiil hi** charge Alter which it »•» to l»e «lemamie(i of him whether L« 
he guilty of the crime wlirrmt he -tatci** iiulii tc«l. or teit guilty. By tlw «4«J cx»«. 
uion law the acce—m-y cul-1 imt he arraigned till the prinei|«I waa attaintc*! 
unh— ♦ he chof*e it: t«»r h<- might waive the l*viivlil «»l the law; and ihrrr^tfv 

iirincipal ami a<« !•—.•. r\ might, ami may **till, Ih* arraign«*<l. and plead, and ai«o 
h' trii-l. together. Hut otl.n wi-<-. if the priuci|»al had never been indietcO at 
all. ati<l -IihhI mute, had drillciiged alnive thirty -tire juror* peremptonlr, had 
elaiup'il tin* benefit i»f i-h-rgy. h:i<l obtained a panh»n 4 or had died befoe* 
attairnlcr. the aci-es-«iry in any «»t tl.cM- eai*ei* luufd not I *e arraigned ^ fur a <• 

• 3 ii »i r • • M«i»TmR«n am 

• tltrl .' ../..^IM* Miff r. * to r 1 » -I * i flat f. •" XU 

IM i l.r i / I H» •! • • *>Oiinir I' •' '• . n.«t • a««r» *Vii 

-A k>l I .11.11 • .. • i \Uml IM .*• 



he in 1 1 -r • r.s r : ti T ■ » .1 rr. , ^n;/.ui. • !•■ j. a i ■.•*!• if rum i.'l^I . nud m>. cm the other haatd. it 
the null' 'n.t nt It- i.-m<«\ii| at if., in-* Hi- r >>* tin |if»-« ■•■uti-r, hi* iiiu«t enter into a hwf 
rt 1 uin • •• t.i *..o ••■-•- m tic- «-\ • in »■( ti.i •!••!• ii.l.int \--.m: a««|uiii^i — Stivabt. 

1 Thi» i»- fl in I.itjii |.-r«l Mil. -.i\- » i.'>..:) M 'r ih.tn • 1. /*■.,.•) . *./«« /««urr. and ib Ttumth. 

i '-■■-»■ t-r .il l.p \t iC<d. :/'.».. "J ll.ll P. «' -!•"■ ''lIKIoTIAH. 

1 Ami it 1. 1- -iM 1 « t i) hi M that tl,« ■•••tirt h.i- n«- mithnrity to order the ieoaw to W 
!.tkt-ii • -it t.:i •)■• |tio>>titT hoj> |>h*l*<l aid ihe jur> are cliargcd to try hiaa. Vaittt 
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ronstitit whether any felony was committed or no, till the principal was attainted; 
and it might so happen that the accessory should be convicted one day and the 
principal acquitted the next, which would he absurd. However, this absurdity 
could only happen whore it was possible that a trial of the principal might be 
had subsequent to that of the accessory; and therefore the law still continues 
that the accessory shall not be tried so long as the principal remains liable to 
be tried hereafter. But, by statute *1 Anne, c. 9, if the principal be r*Q24 
once convicted, and before attainder (that is, before he receives judg- *- 
mcnt of death or outlawry} he is delivered by pardon, the benefit of clergy, or 
otherwise; or if the principal stands mute, or challenges peremptorily above 
the legal number of jurors, so as never to be convicted at all ; in any of these 
cases in which no subsequent trial can be had of the principal, the accessory 
may be proceeded against as if the principal felon had been attainted ; for 
there is no danger of future contradiction. 1 And upon the trial of the acces- 
sory, as well after as before the conviction of the principal, it seems to be the 
better opinion, and founded on the true spirit of iustice,(/) that the accessory 
is at liberty (if he can) to controvert the guilt of his supposed principal, and to 
prove him innocent of the charge, as well in point of fact as in point of law. 4 

When a criminal is arraigned, he either stands mute, or confesses the fact; 
which circumstances we may call incidents to the arraignment ; or else he 
pleads to the indictment, which is to be considered as the next stage of pro- 
ceedings. But, first, let us observe these incidents to the arraignment, — of 
standing mute, or confession. 

I. Regularly, a prisoner is said to stand mute when, being arraigned for 
treason or felony, he either, 1. Makes no answer at all; or, 2. Answers foreign 
to the purpose, or with such matter as is not allowable; and will not answer 
otherwise ; or, 3. Upon having pleaded not guilty refuses to put himself upon 
the country. (</) If he says nothing, the court ought, ex officio, to impanel A 
jury to inquire whether he stands obstinately mute, or whether he be dumb 
ex visitations Dei. If the latter appears to be the case, the judges of the court 
(who are to be of counsel for the prisoner, and to see that he hath law and 
justice) shall proceed to the trial, and examine all points as if he had pleaded 
not guilty. (/i) 5 But whether judgment of death can be given against such a 

(/) Ko«t. 365, kc. (») 2 HftL P. C. 31 A. (*) 2 Hawk. P. C 387. 

1 And now, by the 11 & 12 Vict. c. 45, s. 1, an accessory before the fact to any felony 
may be indicted, tried, convicted, and punished in all respects as if he were a principal 
felon : and an accessory after the fact to any felony may be indicted and convicted either 
as an accessory after the fact to the principal felony with the principal felon, or may be 
indicted and convicted of a substantive felony, whether the principal felon shall or shall 
not have been previously convicted or shall or shall not be amenable to justice. — 
Stewart. 

4 See the 7 Geo. IV. c. 64, by sect. 9 of which accessories before the fact, whether in 
eases of felony at common law, or by virtue of any statute or statutes made or to be made, 
may be tried as such, or as for substantive felonies, by any court having jurisdiction to 
try the principal felons, although the offences be committed on the seas or abroad, and, 
it the offences be committed in different counties, may be tried in either. 

By M>ct. 10, accessories after the fact may be tried by any court having jurisdiction 
«'Y< t the principal felons, as in the preceding section ; and, by sect. 11, in order that all 
;icr.-s*ories may be convicted and punished in cases where the principal felon is not 
attainted, it is enacted that accessories may be prosecuted after the conviction of the 
principal felon, though the principal felon be not attainted. See further, as to arraign- 
iiM-nt. 1 <'urw. Hawk. P. C. 434. 1 Chitt. C. L. 414. The statute mentioned in the text 
l- repealed by the statute 7 (ieo. IV. c. 64. — Chittt. 

s By 7 & s Geo. IV. c. 2S, p. 1, where the prisoner pleads "Not guilty," without more, 
lie v}, a ii }„' put on his trial by jury; and, by sect. 2, if he refuses to plead, the court may 
i.rder a plea of "Not guilty" to be entered, and proceed as in other cases. But the 
latter is discretionary: and where there is any real doubt whether the refusal to plead 
arises from obstinacy or inability, the court may, and will, impanel a jury to thai 

question. In cases of insanity this is specially provided for by the unrepealed « 
of :w »* 40 <t.-o. III. c. 94, sect. 1 of which enacts that the jury, in case of anv uw 
charged with treason, &c, proving upon the trial to be insane, shall declare wl 
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».».,r i •j»ri»«iin-P wlin liatli m\rr ]>Ii a»lt «1, ninl « an wiy ii«»lh»iii* in arr* «t • : 

* IhiIliiih lit. i-i u |hiiiiI \ct lihili It t in iii* il t 

It' In- lit- imi ii> I t>> !••■ nl>«t m.r.'-k tiiutf. , w im li a |»ri-"in r l.alli U « i. h« -■! t- ■• 
that liatli i ill <"it iii^fuii I»tii-m . '. lln-n.il it !• «■!» un :inin C fn« i.t «■! :. «. : 
tiva*"ti. il liatli l«»iiis !••■• ii • it-ailv — « - 1 1 i«-« i dial -tainlm^' mut« i- aiit«|u.v^. . 
ti» a c-t m \ n I inn. ai.<l In- «iiall in «-i \ •■ tin- >aiin jii<1^iim -lit ami • \r« mIpmi . A . 
a* in tl.i* tin- L.^littf i t in.r. •»«■ al*«» in tl.t i"WiM »|m-i ii * «•! lil"ii\.\ x 
jM'tit larrrii\ . aii-l Hi alt nu-«l« rm aii>>iir-, -lai.-ln.^ nmti- kuilli aiua\» l*i ii ••,» 
valriil !•• i-tih\ h iimi Hut uj-.n :»j.j..-aU «-r in> i»« tun lit* |nr ■•tln-r Ii .«•!« .t • 
jiftit (n-a^i'ti. (lit- |iii--ii«r wa- ii«'1.l«\ tin- allium law . l<-»ki-«l u|->n a* •■ 
vii*U*i| -«• ;i- !•• |itri\i- jlni^Uit III !■•!• tin- Ii-Inli\ . 1-llt *li«'i;M l««r !.*• ••!■•:. I., j 
haw i'itii\i-i| tin- I • - 1 - 1 illf ni hi, in «■ hi i , /,, a,. , . hi j.»/« u tin l». a* w ... aj j-. ar 
|irr<*i a iill\ . wat }irnliaM\ ipitlun^ U»«uv tlian a * •»! rupt*. *1 al>l>rv\ laliwit • >( /r • * 

IU-li'lv (lu«wat |it~t •!!• niiji •■•!. tin- |iritMiiii-r l<a>l imt "liU fri/nl t-itti n.f. : «. 
al*o a iv*|iiti> **\ a l«\v limn*, ami tin- <M*nti-n<-i- wa* •Ii-Iiih lly n-a-i t«» ii.n*. :. .» 

he mi^lit Ui.nw In* ilaii;;rr. **• ami. ;ilt«r all. it In* tunidl • •l>«tinatt-. ai. : '. - 

oflrlH i" wa- r|ii„jval'li-. lit- li:ti| tin Uin-fit <>t lilt rUr^v all"«i-i l«. in. •■•..: 
thoii^li lit- wa* t'tn muIiImii'ii t" |»ra\ il n . Tint- ti-n-li-r w at tin* law ■«: ».:! : . 
thin itn-ailf ul nuni-lnin-nl ; I >ti f i! n>i"tlirr iiu-atit f.i«i>l |»rr\ail. ami tin- |-r**. : . 
twhrii rliar^t *\ wild a »a|»iial til«*ii\ « «*iil itnx«-«l MuM-irhii mute, tht- jU'l^u.. r : 
huh tlii-ii i:i\t ii a^a;ii-t liiiu. wiiln.ui an\ «li^t.h' t."i» <•! -m x «»r <li -^n «■ A j. :» 
inriit wlii.-h wa- |iiit|»i-tl\ iii-il.tiin-il l«» In- f\i|Mi*ilcl\ Ht-wiv. tliat \*\ that v«.r;. 
mean* it mi^lit ran-ly !'»■ j>ul :n « \» • uti«»ii • 

Tin* nu-k. itr •|in-ii'»M. t»» « Mult a < >>iitt «*:••!■ fr«-iu iriu.n.aU. i- a |ira«t;.t ; 
•S*»r 1 ** ■ i i lW«- ■-•-■* * naturr; f/.»* iia\n.^ l-«-«-ii "ii!\ "ii»i--I !•• i ••iii|h-I a u.aii t- \ .: 

* liinitilt ii|mi|i I, j- trial; :'./' l-iii,^ a -jm i ii- n| trial in it^ If Ar.-; : ■ 
trial hy rai-k i- iitli a rl\ imku-'wu (••tin* law ■•! K:i^l.ii»«l, t Ifm^li nmv. » !»• i. '.-* • 
dukiv. n|' K.\i<ti-i' ami Sutl'nik. ainl ■ -i !■« r n.n.i-t. i» ••! Hi nr\ IV . I..i«i i-*)-l a .< 
high t • » mtro'imr tin* i-ivil law in tlii^ kiii^li'in a* thr ruir ••!' ^«»\ trniuviit. I- r a 

• : ii. i i- 1- 1: - : iij r i j- 

• ■ Ii .» 17- • |» I .'1 ; IlkBk ¥ i 551 

>. i n.-k I- i- ...•» I ii. I I* i .i: 

Hit« in •|i;;!li-| l\ tlnlii "!l :iri-i.iiii| ..f :ti*.in:l\. .ili'l !l irt •)» i!I .-r Lr ),. ?n t.< >•- k-t ' 

ill ril-T — 1\ t • 1 1 Ii.* tu.i|i-«l\ '« |>1>.i«iii<- (■•• kii'>wn. :iii>l !.;- tiii;<-I\ iua\ ^h »r. <-." ' • 
thf ".ill 1 iu-IinU ••( -in -h m-.tiif |i«t-"h. .UmI -lit. . • n.f ii thai m«««rif |«r««tti« «r I ••* 
tnr uiiv ••!!• int. it. 1 t'lii.-l t" 1 ■•■ iii-.nif \\ a jurv. I-- it- iiu). un ll* >| ■■•• r). .r ^r-*. ... 

nhuil I pl» i- 'I >•> th ii t t" (>• k.j t .ii • u-fi «i\ nil iii» in.ii«-t\ • |il*m»ur«* I* kt «.. 

Tilt- l.iiii r »!■■:. ••!! ii.i- l«»ii lit-iil :•• ■ x • ■ t i- 1 !•■ ■ .i-t-* ■•( iui-- 1« :.it-Ain*ur. \*r\ t# I...: ■ 
It, A K < ' < ' I ■«». hi lti\ •. Ktii- r !-. « .ii i'. I.. *i7. j» |-r. «••!••-?- wiHiiil in>i | l^^i . »>.. . 
jllM I • . hj .ii.]- i i.t I!- I !•• !i \ w In !!.• !' li> -!• — 1 liiiltf |.\ tin \ .-itul. 'Il - f • »• • I. h.« • *. - 
t'lailln I .t li.'iit ! ■ ■ .1- 1- Il > -- :!••■ ; il \ . .i- !li-< w.i* .ill i«iii- 'AilU tilt- »t!iril*Jl .\r- r • - 

|<ri— ■!•• r Ii..- w i- .*'.*.• Wi -i l\ I'.irk iiml AM- ft .'• Tlif j r>«-u« -r'» • oi.ii— I •■! ;• 

tlif j'i:\ . .ti.l • .ill> i " !i. :••;:• \ ■)■•■ i%. i* n.-.iti.-. I I.. :ur> t'-Ufil th«t h* ■ »• » 

anil I" »r k. .' . «i.i«-i :■ -l ti. it l.< -i.-u.-i I ■•■ ■!••:. i.m •! m.:.1 ii.- n...j*-l_\ p j i< A*urr •:. <.. i .. 
kii"« n ' hi i ■ i 

• \-, !■•-••.. .- w .*ii ii..-:- ':■.!!. !. i- :. .i-l. !):- >..n i— r\.i!.> ti u|«>u thr t rut 1 la« 

t lit- 1 « • . ■■ ■ I i ' '.• - I • 1 •'. i -■:.:.:• ; .-•-« 1 • . -■ * .. . . 

• ^ .» ■ .!•■!!■ i i ■ ' ' • f » ■». ■ — r f . •» « 

■'•./i ■ , I »■ '-". ■ 1 I" .:■ "i :■-;•■ r :■■ :!,.- i.- : r. I jinl^-iin nt . f ti.r » -. 

J '■ ' • . M.« j ■ -■•■.■■! ■ t. i •".. . .■ • . i.;. | . \. ■ :-t ||.. |.-. ft ■•i.-li 'T «ln-« n« Tfct ..• 

tii u I ■ -■ i.i ! ■-» i. ■-•■■■ i ■ » -• i. .'. !v ! .'■ \i. i ii. '!.. • j.i! |..-ttiri **t tf»i« n.uniM ■: •'. 

an* i. ■!!!••! - a i- I-' »!. '■ :■:- ■■■».• ■!•■■ .. »>1 i- - !■»' >n n«l | Ainn* •■ !•• uMf. .. 

tiTT.l .■ .i ■«■ i- . : . • ■ ' i ■ v ■ ' - i -. | : • . > • ' i.. a .i !> rf. itiiff i-f th.if •-•.»■ • 

mh:> ii «.! i i. i ■■■■•.'■ ■ . . ■ ' . < i . . '.. t ! \ a \« :-i. :. Tl*- n .• * :. 

r .»1 ■!■ -•■■.•'.'. • ■ I\ i .. i. '!!i ••! fiiirUn 1. Ir. • f 

;• .ii i. *. !.< ii . - i . ' i- ■' ■ i..- ■ I.i i:- i. u ;. ■ ui r* a: in*ifi«* \ y iLr ■• ^x 
tin ii. :■■ • t : . . ,-■ , ., , i :«:!•, ..I » :iit«-ril !•■ ■!•■•:? 

• •hi\ !■ ■ • : ■ .■ ■ . i .■.■•! I .' » ' .■' '. ..■.!•-■?..• -1 »:*!.. - .1., « »« x ■ - 

• t|l. >i .,-•■■■.. • ■ » . ■ i. : .'.i ..■:■. • .• I :..- .i * .*• i...» .ii li.- I ft jh*i :!.«• ,% «: j . 
t. ii« ■ ' ■ • !!■ ■!•-■'• -i !■■.:- | ■•■ | ■-■ . :. I i. »i :i;^ • irrfh-i«r«-i »..t.— 

jii-t.- • :■:.■:* ■.!• i.;-> • <t »!•■- !■■ u..- < l».i-i. I..- t..t«| II, c r«*M>lut*«4l U* Oar «^««f 

iIm* »lrt .i ltu'i jui^m lit •■! ;•■».. / •.*. . r r-' . < iiri«tia>. 
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beginning thereof they erected a rack for torture, which was called in derision 
the Duke of Exeter 8 daughter, and still remains in the Tower of London ;(o) 
where it was occasionally used as an engine of state, not of law, more than 
once in the reign of queen Elizabcth.(/>) But when, upon the assassination of 
Villiers, duke of Buckingham, by Felton, it was proposed in the privy council to 
put the assassin to the rack in order to discover his accomplices, the judges, being 
consulted, declared unanimously, to their own honour and the honour of the 
English law, that no such proceeding was allowable by the laws of England (a) 
It seems astonishing that this usage of administering the torture should be 
said to arise from a tenderness to the lives of men ; and yet this is the reason 
jiven for its introduction in the civil law, and its subsequent adoption by the 
"rench and other foreign nations ;(r) viz., because the laws cannot endure that 
any man should die upon the evidence of a false, or even a single, witness, and 
therefore contrived this method that innocence should manifest itself by a stout 
denial, or guilt by a plain confession. Thus rating a man's virtue by the hardi- 
ness of his constitution, and his guilt by the sensibility of his nerves ! But 
there needs only to state accurately ,(«) in order most effectually to expose this 
inhuman species of mercy, the uncertainty of which, as a tost and criterion of 
truth, was long ago very elegantly pointed out by Tully, though he lived in a 
state wherein it was *usual to torture slaves in order to furnish evi- r*oo- 
dence : " tamen," says he, " ilia tormenta gubernat dolor, moderatur natura *■ ' 
cujuxque turn animi turn corporis, regit qucesitor, flectit libido, corrumpit spes, infirmat 
met us, ut in tot rerum angustiis nihil veritati loci relinquatur'\t) 

The English judgment of penance for standing(u) mute was as follows: that 
the prisoner be remanded to the prison from whence he came, and put into a 
low, dark chamber, and there be laid on his back on the bare floor, naked, 
unless where decency forbids; that there be placed upon his body as great a 
weight of iron as he could bear, and more; that he have no sustenance, save 
only, on the first day, three morsels of the worst bread; and, on the second 
day, three draughts of standing water, that should be nearest to the prison- 
door ; and in this situation this should be alternately his daily diet till he died, 
or i as antiently the judgment ran) till he answered.(v) 

It hath been doubted whether this punishment subsisted at the common 
law.(»r) or was introduced in consequence of the statute Westm. 1, 3 Edw. I. c. 
12,(x) which seems to be the better opinion. For not a word of it is mentioned 
in Glanvil or Bracton, or in any antient author, case, or record (that hath yet 
been produced) previous to the reign of Edward I.; but there are instances on 
record in the reign of Henry lll.(y) where persons accused of felony, and 
standing mute, were tried in a particular manner, by two successive juries, and 
convicted ; and it is asserted Dy the judges in 8 Henry IV. that, by the com- 
mon law before the statute, standing mute on an appeal amounted to a convic- 
tion of the felony. (z) This statute of Edward I. directs such persons r*o?Q 
*" as will not put themselves upon inquests of felonies before the judges *■ 
at the suit of the king, to be put into hard and strong prison (soient mys en la 
prisone forte et dure) as those which refuse to be at the common law of the 
land." And, immediately after this statute, the form of the judgment appears 
in Fleta and Britton to have been only a very strait confinement in prison, with 
hardly any degree of sustenance; but no weight is directed to be laid upon the 
body, so as to hasten the death of the miserable sufferer; and, indeed, any sur- 
charge of punishment on persons adjudged to penance, so as to shorten their 
lives, is reckoned by Home in the Mirror^) as a species of criminal homicide. 

(-, :; Iii-i. .-.ft. («) PmSuUu2*. 

/■, \\ irr .»-'. 4«*V (•) 2 Hal. P. C 319. 2 Hawk. P. C. 329. 

i9i l.u^hw Coll. i.<W*. (•) Britton. c 4 and 22. Flat. L 1, L 34, } 33. 

•-. i ■» i. I. l ». t. 41, /. *, and t. 47, 1. 16. Furteaq. de LL. (»)2 Inst. 179. 2 11*1. P. C. 322. 2 lUwk. P. a 380. 

I V . . -J2. (•) SUnudf. P. C. 149. Btrr. 82. 

• Th.« nnrquis H»*ccari:i. 'ch. 111.) in an exquisite piece (») Emljn on 2 HaL P. C. 322. 

..( i nil. r.v. b.»«< pru(x»H -,1 tint* proMfin with a gravity and (•) .4/ common ley. avant U atattUe de WrjL 1, e. IS, «< 

l<r<< i.i..ti'th;tt urv ti uly iii.'ith* -lu.iticrtl :— ' Ihe force of the a$cun tut estre appraL, ei udettrt mute, HI terra comtkt db 

iioi-M-l-s arnl th«« wn-ii.ility of the nerve* of an Innocent ftUmy. M. 8 Ken. IV. 2. 

|H-r«»»n Im-iiik Kivi'ii. it i* n'.juin-d to find the degree of pain (•> Cu. 1, 1 9. 
o<rin.« ay to m.\kv hiiu cuuleaa hinuelf guilty of a given 
winie." 
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It iiImi c-|i*»rly appear**, hy a reronl of .'11 rMw. Ill ,■*. that tin* pri**-ner no jilt 
thru |Ni^-il>ly miI-m-i tor t'irty «lay** umler lhi*» hn^eriui; puni-hnn i.l I -t.-uel 
then-lore imagine thai tin* pruetiee of lna<l>n&; Ihiii with weight*, or, a* it wa* 
UHiialK ealh-il. /./■»»» 01/ turn t.t tit, it h. wa- ^rmiuallv inir>Mlureil UIhmm ;;1 |^j<a 
III mi'l * Hen IV . at whieh la»l jmtwmI it fii-M ap|Han» u|mn our U«»k*. * 

In-ill^ ihteiiiji «| a«* || -|»eeie- «•! merry to tin* «l» lunjurltt , hy ileiiverilii? I' 1 '!) fli «* 
wniiut tnnii In- torment : uml heiire I presume il al-o wa«» that tin* ilurate>ii ••! 
thv pen.mee w:i- then fir-l •/• altered; ami. iri*»t«-»«l of eoutinuifi** ttil Ar iiw^r/tj. 
it wa- di reeled to eouti title N// h* dud, whieh imi-l very i*oon hap) ten umier an 
«*lioriii<ni- pre— lire. 

The iimertainty ut" if- original, tin* douhti* that were enneeived of it* le^aliti. 
and tin' rt'|iii^iiaiii'f t>l it- theory i lor it wim nireli earned into praeuee u» il#r 
humanity of tin* laws •»!* Kiiijlarid. all eoneurred to require a letft-lalive ■l-o ( .ti«*»n 
of tin*, eruel jiniri^N, and a re-titutioii ol' tin* autieiil 11 tin until law; wh«rrby 
the nt.iiiiliu^ inn! i- in felony, hi well 11*4 in tn-a-MHi ami in In-*!****. amounted to 
a route— h»u i»f tin* fhariri*. Or, il' tin* corruption of tin* blood ami tin- i-*Dti*«r- 
queut e-eheat in felony had been removed, tin* judgment ol" f*tmr t*r1* ft dmtr 
••mi 1 1 ■■■•irlit |N*rlia|>H have Mill innocently remained. *aft a monument ■■! tfcc 

* -ava^e ra purity with which the lonlly tyrant* of feudal antiquity huDt*«J 
alter c-eheat* and forfeiture- ; Miice no one would ever have been tempted tu 
undergo -ueh ti Imrriil alternative. For tin* law wa-. that l»y »tanditi£ mate 
ami Mit!'i*riiitf tin* heavy penance tin* judgment, and ol court** the cor nipt to* 
of tin' blood ami c-cheat of tin* /.i/i.fr. wrn* -aved in tclony ami fjietil trvat*»**i. 
though nut tlu* lorteiturc of the #/'»»/.«; and therefore tin** Il I J^runf |Kim*b 
incut w;h pmlial'lv introdiierd, in or«l«-r to t*\tort a pl<*a ; without whnb u mm 
ln*|il that no jti'l^iin-nl of <lra(h rutiM he ^ivfii. ainl •»*» tin* |i»ni lo-»l hi* rwbrat 
Hut in lii^h tiva**on. a- Mamliii^ mutt* i«* «*«|iii\ali'iit t«i a (*i»nvirti«»ti. ili«* *ao»r 
jmliTiiMiii. tin' -aiiif corrupt ion o|* I»|ihh|, uri'l tin* naiin* lorlritanii aJwmy*) 
alti'titifl it a*« mi oihrr ra-i-H of roiivirtioii.i*-. Ainl Vi-rv lately, to tho boraocr 

»l* our law-, it liath Im-«h rnartnl. I»y ntatutc* 1- nn». III. v. 2»i, that every prr- 
Hon who hriiisr arraii;in>tl I'.ir l«-|ony ami |iirai*y ••hall ntaml mute or not ait«wer 
• lireetly t»» tin- utl.-mr *>li:ill In' eoiivirteil of tin* «aliie. ami the -*aine ja<l^me«| 
ami i'\«*«-tilioii (With all tln-ir «tiii*»ei|iieinv # « in every rv»pe«-t ■ i»hail U* thereupi** 
aw-anhi| a- il tin* |mt-o|i ha<l In-fli eonviet«*«l l»V Venliet or eonte««ion of tbr 
eriiin* ' Ami thu- miic-li tor tin* ileiueanour ol' a primmer u|»i>ii hi* arniiin>ii»erAt 
hv utaii'liii^ iimte; wliiih m»w, in all ease*, aiiiouuli to a coii*truitjvc r*«o- 
le—ioii 

II. Tin* other iiieiih-iit to arrai^iiniefitt. exi'lu-ive i»fthe plea. i» the pri«o»rr'* 
aetual • ■••/ *»••»/< «»l the imlietnieiit. C|hiii a hiraple an«l plain vonlrMitn. Um 
eotirl l.afh iinthiii^ t-» «!•• hut to awanl judgment ; hut it i*» usually wry l«rk- 
wunl in r«-« i-iviiiiT an<l re« onliiii; mieli eonle—iiHi, out ol' tenderneaa to the life 
ol' the Mihjei t ; ami will p* m rally a«lvi-e the pri-oin-r to retraet it mu«J filrrad tv 
the ilnlirtiiieiit. J , 

lint tin-re i- aiinthiT -pt-eii*- of eonfi**««itiii whieh we rea»l mueh of in n«r 

autii-nt I k**, ol a lar uii«re i-'iiiipin-ateil kiml. whieh i- ealltnl *tppr*»r rw * n t An*i 

•■i.i,i ' '' ;,t i- when a •pi-r-oii neln te.| •»!' treason or I'ehinv, ami Arrmiinird lor 

* tin* >anie, iloth eoi.tr— the i:i'-t het'ore plea pleatle«i, and Appeals or a** 
• ' i:.»-. 1 e ;iu«k r •' SI. 

i- \ • •■ * • II- n !\ I X f AUml r.i.uk 

• - /.' * i i r. ft.. # « %lr nrr tr*nf #»*r* '-u J. r-».* «• 
*#an |i t . 

1 Tw ■■ .■.-• in- ■■« ). i\ .■ .- . nrri* I ».ti- «• t'c |- i-in-* «»f tin- •t.»tnt«« •>( |—r*^n« »bo r*-fuw4 
t«» j !• 1 .in I u ii" ni i ..n«. i ti- !i- ■■ w. •. • ..n.|. n.ii I .in<l .-\i«« uit^fl « h\+ wats at \h+ * Vi 
lla.li \ . !■■: :in:>-l>r l ;n ! 7 7 7 f h- .«r r*. : n i- !<>r |.«i» _■! ir\ . .it the Miuitin-r a«»ia«« ai W*»iK. 

in IT '.' !• .*. j . ; '. ,• , li i-. .• >.. . n a .•■ . ,:■ r i-::i r n-fil i»f tin* U« if th# pT3ta«#r • 

- Ii-n • ". i.M • • n • n< ■!■ -• •! .i j.|.« i -.? ii-* .'i If \ f/t'ht'r than a i-«»fif«^«M« ; fnr il «««U 
i.jhi..'. !....:. j-x.r'nlU .»- in »-\.iii.|.< u. I •■•• iii"ii- «.iii«t4i a ti«rv !•■ the biid«I« «# %k» 
j m i ' • ' •■ ;- .- • -Ki.uM -utt. r •!« it!i .»!f« i u | uI Ik Mi-oiiTr^talum «f ba> |t*aill ^f 
••ipIiii. •- •-. ti •»!!• h.- *i,..iiM » . i *-.r f\.-i -.ii.< a n onlv from Um pcvMiaafMaa 

Vihlfli ari-e- Iflii hi* i>|.«| ii .t<* «ilf|| i . -« :IMIMI%.**. 
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(lines others, his accomplices, in the same crime in order to obtain bis pardon. 
In this ease he is called an approver or prover, probatory and the party appealed 
or accused is called the appellee. Such approvement can only be in capital of- 
fences; and it is, as it were, equivalent to an indictment, since the appellee is 
equally called upon to answer it: and if he hath no reasonable and legal excep- 
tions to make to the person of the approver, which indeed are very numerous, 
he must put himself upon his trial, either by battel or by the country, and if 
vanquished or found guilty must suffer the judgment of the law, and the ap- 
prover shall have his pardon ex debito justitice. On the other hand, if the 
appellee be conqueror or acquitted by the jury, the approver shall receive judg- 
ment to be hanged, upon his own confession of the indictment; for the condition 
of his pardon has failed, viz: the conviction of some other person, and therefore 
his conviction remains absolute. 

But it is purely in the discretion of the court to permit the approver thus to 
appeal or not; and, in fact, this course of admitting approvements hath been 
long disused; for the truth was, as Sir Matthew Hale observes, that more mis- 
chief hath arisen to good men by these kind of approvements, upon false and 
malicious accusations of desperate villains, than benefit to the public by the dis- 
covery and conviction of real offenders. And therefore, in the times when such 
appeals were more frequently admitted, great strictness and nicety were held 
therein ;(r/) though since their discontinuance the doctrine of approvements is 
become a matter of more curiosity than use. I shall only observe that all the 
good, whatever it be, that can be expected from this method of approvement is 
fully provided for in the cases of coining, robbery, burglary, house-breaking, 
horse-stealing, and larceny to the value of five shillings, from shops, warehouses, 
stables, and coach-houses, by statutes 4 & 5 W. and M. c. 8, *6 & 7 W. r *QQi 
III. c. 17, 10 & 11 W. 111. c. 23, and 5 Anne, c. 31, which enact that if L <W1 
any such offender, being out of prison, shall discover two or more persons who 
have committed the like offences, so as they may be convicted thereof, he shall, 
in case of burglary or house-break iug, receive a reward of 40/., and in general 
be entitled to a pardon of all capital offences excepting only murder and treason ; 
and of them also in the case of coining.(A) And if any such person, having 
feloniously stolen any lead, iron, or other metal, shall discover and convict two 
offenders of having illegally bought or received the same, he shall, by virtue of 
statute 29 Geo. II. c. 30, be pardoned for all such felonies committed before such 
discovery. It hath also been usual for the justices of the peace, by whom any 
persons charged with felony are committed to gaol, to admit some one of their 
accomplices to become a witness (or, as it is generally termed, king's evidence) 
against his fellows; upon an implied confidence, which the judges of gaol-de- 
livery have usually countenanced and adopted, that if such accomplice makes a 
full and complete discovery of that and of all other felonies to which he is ex- 
amined by the magistrate, and afterwards gives his evidence without prevarica- 
tion or fraud, he shall not himself be prosecuted for that or any other previous 
offence of the same degree.^")' 

*> 2 II.il. P C ch. 29. 2 Hawk. 1>. C ch. 24. (I) The King t*. Rudd, Mich. 16 Geo. III. OQ»e«iif- 

* i Tin- pinU.n for discovering offcncti* iigninst th* coinage werred from Um Old Bailey, Oct. 177&. 

.\r* ..f l/» <;.«<). II. c. 2S »'xt««n Is only to all surh offence*. 

* In the case of Mrs. Kudd. in which this subject is clearly and ably explained by loi 1 
Multifield, and again by Mr. J. Aston, in delivering the opinion of all the judges, (Cowp. 

V.'A.) it is laid down that no authority is given to a justice of the peace to pardon an 
offender and to tell him he shall be a witness at all events against others. But where 
the evidence appears insufficient to convict two or more without the testimony of one 
of them, the magistrate may encourage a hope that he who will behave fairly and dis- 
close the whole truth, and bring the others to justice, shall himself escape punishment. 
Hut this discretionary power exercised by the justices of peace is founded in practice 
oniy, and cannot control the authority of the court of gaol-delivery and exempt at all 
events the aceomplice from being prosecuted. A motion is always made to the judge 
lor leave to admit an accomplice to be a witness; and unless he should see some par- 
ticular reason for a contrary conduct, he will prefer the one to whom this encouragement 
has been given by the justice of peace. This admission to be a witness amounts to a 
promise of a recommendation to mercy, upon condition that the accomplice make a full 

6*9 
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rllAITKII XXVI. 

mF 1'I.KA. ANU lxMK. 

,,„.,,, 'Wk arv iiiiw \*t* I'li-nhr tin* |»l«n nl'tlic j»n-««iu-r, or «lrlf iimv.- ri.att'T 

" " ■» :ill«-^«'il |.\ h i in on In*" urrai^iitiH-nl, it lu> «!"«-* not t«nih"—» *»r •t.iml umtr 
Thin i- t-iiiirr, I A |»lt-:i to tin- jiii-i-mIii'Iii m ; Z A «|riimrrvr ; <i A |«ira ia 
ahttlciui ut , 4 A «|M-i-i:il |»l«-.i in har, or, .'». Tin* ^•■iirral iwuc 

ami fmr •!!-■ l>»-iirf ••!" .ill tin* t .r* u;ii-t.ii»«*-« ••! thf i-rnin* lor whn h thr •>t|i-r \T.--wr* 
«n* tn«ii. .iii'l in uli;i ii In- li i- i» • u • ••m ■■•iint| in i-fin t-:t with thfiu. I "|-«ii !*. ur»- ■» 
)il« |miiI u iin tiu« t <t||.i:(fin In- !.»:n.t« nil i laim to |>r«>l- < ti< -n. Ai.'l ii|-n a tr.*. *> u.- 
\i a urM ».:•• .it \ ■•rk. Ut"i«- Mr .1. Iiuli«-i. tin* a* t-*ni.|>l.i ••. *%!»«■ wa« a- limit. 1 *« * «.ii.-»*. 

• It'liiinl in i..> i-\ lI-m- •■ ail thit in* li.fi lil.iri* i ■•!»!» I. iij-'ii wlm li !hf |N»i»-r mm 

»'i|iliu.-l . I ul iIm- jii«lpT» B «»ni--r--»l .m in*l:* i iii«>nt to t»f |-r*Vrrf I *pMiii»t tit:* *<«••(..• .. - 
fur thf -.inn- • -iinif. .in* I uj-'ii li." |>r>-\Miii i'iiii f«*»# n in uifl i>fltt>r • t< •iiu«t4ti'-« a <i i.f ■»*» 
mnvift.tl ami «■•*••■ utitl. Afi-I it t !■«- |in\ wrri- ■*.«! i»li«-«l mth hi* lEUilt, Out-- nan l* a** 
i|Ut*ntU'ii »nl* ri*i;.iri| l»-th to tip- law :iu«l j»i-li« •• o| thf •'.!*••. 

Til*- ii-ailii-il 1 ••iiiiiiiiil.ilfr *-i>« tli.it tiit- .i'i 'Unpl.. • thu* a-lunt(f«l a Willi*-** *h*.i! B««t 
aflt*rwui«l- U- |.r«>-ti-ut«tl (>>r tli.it *t »■ , *».. r ;.r, ...... ^ j/ .. ■. • ■•. en... j^.r.^- Mr* l.„.i- 

rum* .1«m- iml H.irr.tiit tin* • ■ \tf nt ••! t!, it j <»-iti«-n. fur tin- •!•■ .-;■•». »»t tu.it fa.-- «i. I •(.•'* 
in aihiiiit ••! I'V Mr. .1. A-tfii. « "■■» p. ill . .unl, a.- tin- «— i:i • *i ■••in ••.•.••*. t !■-• r*»*» n i: . 
priinipl'- I't' tin- i|tN trim* mil in*t t*x (• n-l tin* f-I.uiii ft tin* kiIim 1 ** t-» rm r» \ >-i i. i 
tho*f uth-i i •■•••» in ulmh !«•• h.i- l» * n fnnm-ftf-l with thf jri-'in r- .iinl • «-in «rinn/ mu t. 
In* Iihi |-r« \imii-I> un«hr»'"iM- .m f \:tin.ii.i!:>iii. Ami with r« .mT'I tn thf**- «*r inir— i,r •._*■ 
ih» i-mm i-x^iiutiitl hi tin- «<iiiti-l t«ir in-- pri-niiT. Imt ■■! •■■mr«» Im« liu) r«'!u*«* t.» ■ r:n.. 
HAt«' In i u*«-« I <•! ntlii-r •■hiiiiTt-. .ij.i;i.«t mIiIi h tli.it |»rti-ai'ii ( i'<ii nfl'*ril« him iiti |'r*c*r«.t^ a 
Tin' «'\ i'i> ii' •• .in*! inl"iMi.ii."ii "t .hi !!• « ••niplii-t'. i.ikiii .!• i ••m.iiif ttt liit- •t^Ciit«-« k X m 
I'll, uifl M. •- 1 '.. .iihI '• A .'. I'd. .ui«l M. ••. l'». iu.t> I*- r» ii a^.i.i:.i * |.r;-'ii* r. uj-n. j r • ; 
ol tin* <l> itl» <-t il.i- .if • ••iii|*Ii> •■ . I'll it • .ii li.tw iw i-th < l i. lilt-- it :- i«»r :•.••.: *l.-»l .u :..«» 
!»illiif MMIiii'T n« In* lit iii>: (•••tiiinnii . W '•■•! I •t-r'* i-ii*!-. I.'.k h. II -*"h*i-tii«* 

Si* tin 'Im r. .!•> t«» tin* r\i<litn •• ■•{ .»ii ,i< i ••tiijiliif, 1 I'luit ."- ' 'rim L •«'•. «n*l Sc«%rk ^*a 
K\nl. j'.nl w 17. 

It 1 1. 1- hum I ft n MilfiiinK t|'fi«lf«| i| ia t mi nrt-ouiplii'f .i-ImiUftl a* kintf* rrrr*l«*ta » 
Mini |M't1><iiiuiii: tin- it'iiiiitiMii mi ^lii«h h#« in uiliu.tt"! .i* a »*itiii-*v*i. i» li't r%.'j.. i. -» 

ii uiiilit i ••: .".'. t«i I •• i v nij>t tr**iii jr uU«ni f>«r ••:!»• r ••tltii>i« a.th «ln>h i»«- j» 

«liiii);itl. I i*t ilmt Lt uill !■•• :ii.iitt-r in thf •li'4-ii'iioii ••! ti»»- j-i-lpTu- «h. th*-r !.«• n..l r«««--a 

iihmm) Ii : mi (<>r .i |-.ar- 1- -ii >>r n •!. K« x • . I |{ A K •' «' .•■!. i't-i i* ltrun!>»ffi i>i 4*4 

Kti'h tli« "1 .ii. i« < ■•:n|.ii« t- :•» .i j.ir«l"ii --n • ••ti'li*:>n of hi* u\*'+.U£ « ' ... 

ami f.u! ■ •■ii"» •-: •!). •!•••■- lift •xt'-ifl !•• |irf*ffuti«iii» I-t fth**r ••fli-tn §-« in **hnh h** «•• 
li>il iiiin . : i.t -1 w ,th ili»« |.n-t||. i »ifli rf-'MM-t tti »n« h •• ilt-fit •■« ihtr«!ff«' in- i* n<»c IttirtJ 
timl>*u<i ii i !»•»■• \. iiu. li it... ii. I.i . - I'ih i*i. ni.«l \\ i-t * •.!»••. I l'liil. I.v ..T Kw! 
tli«* jil'i.-' - u ii lift. :n k*« li« I ii .I'iliiit .Hi .ii • ••lli|.Il« •' .ft- kilii! » i \i'ii'li< •'. *»:hfU£h A| | i.*-*l 

lo tf| ■ t:..it {>.'} h li li.-. 1 !■•• |'.. | ■!.-• ■ iiti-ii. .1 it .i|>|-ar tiiAl IW i« • f.*. a r««l 

with .ii.* ■!.• : !• •••ij\ Hi 1 1 tii it -I. i I.t 1 1 . ii ..( win. it i.. .- t • ■- i *a::im-« 'J » 1 I' 4. . 
i'nr. *' I ' J Wi,. i. . n .•••.:..'.■•■:-• <-i.fi i it. ■ I ;u I..- « *. .-it in ■■ .i; ».i.-t ■•n> j - ^ ii-r 
i ill n t « .:■. r -j .■ » !•• is. -t!i- : r-. ii !•■•■■ in i- t. 1 ll ti.«- nir* lf.:r.k th- j. « • ■. • . • 

• 1 n .i .• ■ ! • i.'-uf l:-\ ■ I'i-*l . r .Hi I ofl.i-r-. - **t nk N 1' •" »». i'-if «'I. •. J-l 

t<l \i t-.. I.'. \ |».i*f. : •*• uk • \ ■"• ii. win i- .: i- -.i;l lliit :f thr t--*f.r:i r.i ' 

all n. •■■::.} . • I • ■ ■■!,:. i !i.- . - • * if i* i? r • : »•«■ » !■• •• in •••i«-'lnr hul 1» >l A" !■» a|»<«lf.«"» :h« 

• '•*.' ii i.i \ I.-- ii\ :■ •■ I ft ti.. f. -: !!i. i.\ it tin- .!• ■•■ :ii| !:■ •■ ■! tin- jurx -If ••in li.-n •.»r , .i. i 

«•> i !•-•.: An •■ ■ • i;i|>.. ■■ ■•!.■- • i.-r :><|iii ikliriu.i!i"ii a» !»• thf |ft>«»ii » h*r „••*! |r* 

*!•!•■ I i.i :- ■■■•":.. I in tii. ]■»•'. n.. i' --I li!« -!T\ ■ |»t-\ • !lirk«-t: Mli-I lira- 1 1 K a 

|{ I ' « •.' ! ■• i ii...... •■.■ • .'.■:,.■! ■. - • i ,i|>-ii •■ h- I ii-i' I Ii I'wri iii*!r> •.*. •• n: 

hut In ; . . ' ' • *. i :. .• • I ..- ! ■ ■ ii'. . I.' • thf ?ur\ : I. i! ».:• ">t.itfiin-nt :• • «it»T»- I ^x. | 

tni«« )'.> i- 1! i. i ! • •.!''* A i • :- >m ;r. i. '• I !--i .i iii:*>I* !■■■- fi-» ir — *. '•» 

h-vM.v t I t i. : i ■ • i ' -■• i". i • t : I* i.. •■ • f .hi »• • - »••■. | -1 !*-*»- K* •* i ■ J- r. »•*. 

"J ' " i:i.. ! .' ** ■ ■ i • ■ i. ■. I ■■ i :■•' .i . •! - 1 1 ii ■■!!• i: t. .1 -r*la.iif • » !-■•? ' r> - k * 

T li. » ■» ■ i . ■ ".. :•■•■■. -i .•■■ .i 'i.i . ■ ■■» .i.-r.. .«-., i- -in ..• -nt*t« :-ti t m* .•}. | ta »h 

.i |u? •. ' ■'■ • i- .•..■■■ t n.». ■ t ■■:*■■.* •■■.!■ j -» jr*-*! ■ f •■-•» !*»• 

«.Ui« -» ' ■ I-: •.-.., i t ...:.•...* I ... ,. '. !ln M-'-irr i« !•• »1».— * S»* 

jun '■■' » * ■...■'. • .i :..) . • .- ■ r.' . * ■ ' \t i- !•• inn If i ■■nR -is.** I -n 

-•Hi. j ••: 'i. \ ' . - . i ■ . i - 1 ■ > .!• i. »■ j- '■ •: !n •(■■ it.-. I % .14. .-«l i-^i. Aa«i aBt 

id. r. 4. - J. iii'i l:n ti.-m! aatJif|i:if« tin r*> • ll«-i alii »»■!*•>. If :»>1.^<. , «ITT¥. 
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Formerly there waa another plea, now abrogated, that of sanctuary ; 'WAich 
is, however, necessary to be lightly touched upon, as it may give some light to 
many parts of our antient law : it being introduced and continued during the 
superstitious veneration that was paid to consecrated ground iu the times of 
popery. First, then, it is to be observed that if a person accused of any crime 
(except treason, wherein the crown, and sacrilege, wherein the church, was too 
nearly concerned) had fled to any church or churchyard, and within forty days 
after went in sackcloth and confessed himself guilty before the coroner, and 
declared all the particular circumstances of the offence, and thereupon took 
the oath in that case provided, viz., that he abjured the realm, and would de- 
part from thence forthwith, at the port that should be assigned him, and would 
never return without leave from the king; he by this means saved his life if he 
observed the conditions of the oath by going with a cross in *his hand r*ooo 
and with all convenient speed to the port assigned and embarking. *- 
For if, during this forty days' privilege of sanctuary, or in his road to the sea- 
side, he was apprehended and arraigned in any court for this felony, he might 
plead the privilege of sanctuary, and had a right to be remanded if taken out 
against his will. (a) But by this abjuration his blood was attainted, and he 
forfeited all his goods and chattels.(6) The immunity of these privileged places 
was very much abridged by the statutes 27 Hen. VIII. c. 19, and 32 Hen. VlII. 
c. 12. And now, by the statute 21 Jac. I. c. 28, all privilege of sanctuary, and 
abjuration consequent thereupon, is utterly taken away and abolished. 

Formerly also the benefit of clergy used to be pleaded before trial or con- 
viction, and was called a declinatory plea; which was the name also given to that 
of sanctuary. (£) But, as the prisoner upon a trial has a chance to do acquitted 
and totally discharged, and if convicted of a clergyable felony is entitled 
equally to his clergy alter as before conviction, this course is extremely dis- 
advantageous; and therefore the benefit of clergy is now very rarely pleaded, 
hut, if found requisite, is prayed by the convict before judgment is passed upon 
him. 1 

1 proceed, therefore, to the five species of pleas before mentioned. 

I. A plea to the jurisdiction is where an indictment is taken before a court 
that hath no cognizance of the offence ; as if a man be indicted for a rape at the 
sheriff's tourn, or for treason at the quarter sessions : in these or similar cases, 
he may except to the jurisdiction of the court, without answering at all to the 
crime alleged.(<2)* 

II. A demurrer to the indictment. This is incident to criminal cases as well 
as civil when the fact alleged is*ailowed to be true, but the prisoner r*«84 
joins issue upon some point of law in the indictment, by which he in- ■- 
Msts that the fact, as stated, is no felony, treason, or whatever the crime is 
alleged to be. Thus, for instance, if a man were indicted for feloniously stealing 
a greyhound, which is an animal in which no valuable property can be had, and 
therefore it is not felony, but only a civil trespass, to steal it: in this case the 
party indicted may demur to the indictment; denying it to be felony, though 
he confesses the act of taking it. Some have held(e) that if, on demurrer, the 
point of law be adjudged against the prisoner, he shall have judgment and 
execution as if convicted by verdict. But this is denied by other»,(/) who 
hold that in such case he shall be directed and received to plead the general 

(•iMirr.c. 1.J13. 2 Hawk. P. C 336. (*) Ibid. 256. 

<», > Hawk. I\ V. A2. (•> Ibid. 2S7. 

(') 2 Hal. 1\ C. Ii3t>. (/) 2 Huwk. P. C 334. 

1 Benefit of clergy is abolished in all cases of felony, by 7 & 8 Geo. IV. c. 28, s. 6.— 
< 'hitty. 

-' An affidavit of the truth of the plea must be made. 

In some cases the defendant may take advantage of the want of jurisdiction, under 
the plea of not guilty, as where a statute directs the offence shall be tried only within a 
certain boundary or by certain magistrates, (1 East, 352,) or where the objection proves 
chat no court in England can try the indictment, (6 East, 583;) and an objection to the 
jurisdiction, apparent on the face of the proceedings, may be taken advantage of on 
demurrer. 1 T. R. 316. — CfliTTV. 
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i***n.\ m*t j'lilty. afVr :i i|> murnr <l«l-T?ui n««! :i^.iih«t him" Wl, ■• h a; j«a-<- 
I In* in- ■!-■- ri ..-ori.iMi-. l-ii;iu-i- it i- i liar tli:it if tin* pri-«mr fr«-r!y '1 «■ v« r- •: * 
larl in «•« ill rt . an I n-li-r* it to tin 1 opinion of flu* i-mip! wh.(hi-r it l«r f- '■ ■••! ■ • 
m>. ami ii|niii tit*- !:!•■! il.n- -hov\n it upp«-ar- To In- ti !oii\ . !!••- flirt u ;: f f . r 
riM-onl tin' < •mil -".ion. I • ■ i t a<lmit him atli-rwanU to pha«l not ^ijitt \ ; \r 1 
thi- -i-.-in- ti» hi- a ra-** i.| th*> **:iiih* nadir**. U-in^ |i»r tin- tno-t par! a n.:« a ak« a ?. 
jMiint ot law. an«l in tin t..n<lu«t ••! hi- ph-a«iiiu'; ami though a man li n. • 

|»li a a<lin^ may in *otii.* ra-r- lo-i* hi- propi-rty. \ i*t flu* l:iw will n««t mi!?, r hr. 
•y mi> h nici'iit* to !••»•■ hi- litr lloui-wr. ii|m«h thi« i|.«iiht. ih-rii urn ■*■* !«• 
imlh'ttm lit- an- — -l-h-in ii-«-'l : -im-.- th«* -.aim* a-l\ anta^'i-- iiia\ hi- tak» n uj- r. a 
|ilon o| 1 1 . . t guilty, op nth rwanN in arn--t •»!' jiiilgnirnt. u hrn tin- \i-nS>t I. a* 
etlalili-lir.1 tln< taVt 

HI A ph-a in «•/•.•'« n.* /if* i- principally for a »i#*fi'i«i#T. a wron^ nam*-. «r faifw 
utMiti>'ii t.i tin* ]ii-i«inii*r. A-* it' ./.im«#> Allrii, ■/•h'owi.iii. i* imlif-t«-.t h\ tin- i.imr 
ot' ./..Am Alh-n. f «'/■/'"»-, In- may jilt-ail that hr ha- tin* nam*' "t Jamr* af.«! n* t ■ f* 
John; ami that In* i- a ^'nth-man. ami not an i**»«piiri- Ami if rith»*r \u* t .* 
•Tt* 1 1" ,,,M ' ■'W a j n, '. v * fhrii tin- "imliitiiii-nt "hull hi* ahati-it, a* writ* or )•• L* 
-* rations ma\ hi- in i-ivil a*lion-. of whhh »»• -|"»ki- at larji- in il.i | rv- 
rvditii? hook , h ) Hut in tin- «-n-l then 1 i- lift l«- a«ivanta^»- a« ■ runii: to t! «• j r -r» r 
I iy luruii** of iIicm* ililatory ph-a-; hiM-au-«\ if tin* ••xrrption In* all*"Ai»I a n* ■ 
hill of in<ii'-timnf may hi- tranmil, ar. online to what tin* pri*om*r .r, \. - j I. a 
uvi-r* to hi< hi- t mi* name ami a<hliti«»n For it i- a ruh* upon all ph-a*> in a* at' 
incut that In* ulm tak< ■- :ii|vanta^«* of » flaw imiM at tin- •arm- |;iih* •).••'! !..■■ 
it may h<< atm-mhil L«-t u-. tln'ivfori*. to\t i»»n-.i»h r a mon- -uh-tant a: L.i.-: 
of pica. viz. : 

IV. Spi-< ial pha- in '.fr; whirh •»•! ft» tin- iiii*rif» of tin- iii*li«-ttm'nT. anl ^-i. 
a rva»»ofi u hy tin- pri-»inT mi^ht not to aii-wi-r it at all. m*r put h:m»« : i. • ■ 
Iiih trial for th«- i-riiin* alli'^«-<l. Tla^i- an- of f.iur kin-N: a f^rim r a* «p. '* \. * 
forimr i-iiiivii titni. a forim-r attaimhr. or a pani^n Tlu-n* an- mar i\ «■!!.« r y\ .»• 
whi«-h may hi* ph-ailnl in har of an appeal; i> hut tin--*' an- apple »!■!■■ !•• l--v 
ap|H«aU aii'l iii<ln-tmiutr«. 

I. FirM. tin- pli a i if .!•«'/■• />.it.* ii> ijuit. or a forimT ai'»juittal. i- jr«-':i.-h ■! • r. :' • 
univor-al maxim of t !■«• romiuou law of Kfiirlaml. that im man i- t.i I-- t r«.y.:* '. 
into j«-i.panly of lii*. 1 1 ff « - more than mirr for flu- -aim* orti-n»f An-1 hi-fi . •• • 
allowi-«i a- a « oii-i-ijui-im ■■. that u hi-n a man i- otn #■ fairly t-'im-l i.-»t *•'!.! t\ tp r. 
any iiniii-f im tit or otln r pr«i-ri -iilioii. hi-torr an\ ioiirt l.a\ti:^ i •■iu|n > ti nt y^r* 
ifji-tion of tin- «>ff>m>- j hi' !ii:i\ ] •!«-:!• 1 »m h ai*]i:irtal in har of af>\ *>ul-*«^..« r ' 
arru-at i'»n f<r I !•■- -ami' * rum- l Thi-rrforr an a<-i|iiitt:i! mt an ap|»>*al i» a £*•< 
l»ar to an imli'-tmi-ut «m tln» -aim' otr»-mv. An-I •»•• aUo wa« an anjuittal .-n aa 

# . ir.i r < .';■. • 3 M.«t I* I* rk si 

.* «sr I..4 •< ; ,«■• v»: . )«.| u 

a Thi- ruh* lioM- •••••» I in ni'lii tnifiit* t..r !• I- -mi--—, l-ut ft* *t lor nii«*h-ni*HUi<Mir*« .» Eawt. 

112. -I'llHTl. 

• Aii iifli>l.i\it ..fth." truth .-! tit.- ph-a rini-t !-■ tii<-l I A -'• Anm\ r. K». • II -«'atrrr 

* Hut -U' h ;i ph-.i UiU"l !■•• Mii*'!l\ r> .'•:! \T l-»rh in t'-riu aifl •utwtaiii^ : I'^r. in r->*»^-j ■■«/ 
iiii<u|fini .uiitiir. it it i- h* M Uim «iii ■U-ii.ui r«*r. tin <1 iu-L-iih nt nui\ Im* rnt«*rvil up +nt»i 
tin* i|i-ti-n>l.iiit. IC x •• Tiilr '• h A H \.'2 .. I*. A r .Vrj. Ami if it i* im-cui**™ 
pli*«i|t-|. :ui.| tin* !• |ti:t:.il \% i»- ;t it -- r- f.-rtr* ippi'.ii« !•• ha*.** In*i'II **iitaiii**>«| |ti «^hivia*'«. 
tin* ■••.mt w.il -!nk.- tl..- j l> i i«t» if ■■ I ■:•■ 1;. \ • • l.i\J--r. '• I». A K ">2I. 3 H A • ■ i- 
A ph--i ..•■■' • i ii,?f't (•■ } ;. i<i i ut,!> •» ;!.•• !.i< t- i )i.»rin*«I in th«* •^••n-l .t*±+ m . 
imiit «..ii'..|. ;: irn-. i. ..*.•■ -.<!...!.- i ! .. fi:-! W* \ • V.iii'lt-n^>iuti. 'J K^ut. V i' il • 
If Hi a ph » "t i * • ' rh. • *:- I.- : «.*• r>* t«> :ii->t mi ?«•• (h«t.lirC r*^«^»r»U 4 «*rt^«u •. 
t4l. h.« | •• • » i.l i i • I i i : ■ L.i! • *i..i: :f !.*■ ni»i*t«*«l u|««n ti.r «t» r.^. 

th .»: « i. i I. i .| ■ i, ■ ■-• i ik. • «•• :l, : l.i •{-. i x\'*x •lit'rr !•▼ it. hV*4 *# >h#»c 

H r A 1* ■ At. i • !i. j • -ii- - ■ -i.i ii \- • ■■. ti I.-.*ili\ i- nie-ti-*! ««n tti«- hr»x iikI* •. 

iiniii in -!i i!i-. • . i. • : 'i .t i.. »'.i* i .i •■ ■ ■ *! ..'I'l'; . -1 Li- ai >m tt l«l mi tn«i in*l.-- travel 
liiii\ 1. -• ■•-■•.'. | !•!•!• •! t>< .i -• ..i.-l i ». ■ •!!!■ i.' .oi«l it i«> i initial «-r:U »h«-ft»<r LL* 
proft «\ i.J- . •» i. .,-1..ii. ..1 .it it., t: .ii . t t:..- ti «t .u li. tm.ril or !«•■! hi it*>l A 
pr.-«!i«r 1 1 ■- i ■ ■ - ■ 4 ■ t •• |..ii\ in oj pi.« i i ||..« i:i|ji\ i?i- r ii.« -|--:-»I ph** of 
\i+* hi . it ! -im t H-.4.H-: htm K- \ i.« W'v% U < ir. ' h j»i. — Cmitti. 
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indictment a good bar to an appeal, by the common law;(A) and therefore, \u 
favour of appeals, a general practice was introduced not to try any person on 
an indictment of homicide till after the year and day, within which appeals 
may be brought, were past; by which time it often happened that the witnesses) 
died, or the whole was forgotten. To remedy which inconvenience, the statute 
.1 Hen. VII. c. 1 enacts, that ^indictments shall be proceeded on inline- r*Q<m 
diately at the king's suit, for the death of a man, without waiting for *~ 
bringing an appeal; and that the plea of autrefoits acquit on an indictment shall 
be no bar to the prosecuting of any appeal. 

2. Secondly, the plea of autrefoits convict, or a former conviction for the same 
identical crime, though no judgment was ever given, or perhaps will be, (being 
suspended by the benefit of clergy or other causes,) is a good plea in bar to an 
indictment. And this depends upon the same principle as the former, that no 
man ought to be twice brought in danger of his life for one and the same 
crime. (I) Hereupon it has been held that a conviction of manslaughter, on an 
appeal or an indictment, is a bar even in another appeal, and much more in an 
indictment of murder; for the fact prosecuted is tne same in both, though the 
offences differ in colouring and in degree. It is to be observed that the pleas 
of autre/oits acquit and autrefoits convict, or a former acquittal and former con- 
viction, must be upon a prosecution for the same identical act and crime. But 
the case is otherwise, in 

3. Thirdly, the plea of avtrefoits attaint, or a former attainder, which is a good 
plea in bar, whether it be for the same or any other felony. For wherever a man 
is attainted of felony by judgment of death, either upon a verdict or confession, 
by outlawry, or heretofore by abjuration, and whether upon an appeal or an 
indictment, he may plead such attainder in bar to any subsequent indictment 
or appeal for the same or for any other felony. (m) And this because, generally, 
such proceeding on a second prosecution cannot be to any purpose; for the pri- 
soner is dead in law by the first attainder, his blood is already corrupted, and 
he hath forfeited all that he had; so that it is absurd and superfluous to endea- 
vour to attaint him a second time. But to this general rule, however, as to all 
others, there are some exceptions; wherein, cessante ratione, cessatet ipsa lex. Aa, 
1. Where the former attainder is reversed for error, for then it *is the r*oo 7 
same as if it had never been. And the same reason holds where the *- 
attainder is reversed by parliament, or the judgment vacated by the king's 
pardon, with regard to felonies committed afterwards. 2. Where the attainder 
was upon indictment, such attainder is no bar to an appeal, for the prior sen- 
tence is pardonable by the king; and if that might be pleaded in bar of the ap- 
peal, the king might in the end defeat the suit of the subject by suffering the 
prior sentence to stop the prosecution of a second, and then, when the time of 
appealing is elapsed, granting the delinquent a pardon. 3. An attainder in 
fek ny is no bar to an indictment of treason; because not only the judgment and 
ma iner of death are different, but the forfeiture is more extensive and the land 
goes to different persons. 4. Where a person attainted of one felony is after- 
wards indicted as principal in another, to which there are also accessories, prose- 
cuted at the same time; in this case it is held that the plea of autrefoits attaint 
is no bar, but he shall be compelled to take his trial for the sake of public jua- 
tice; because the accessories to such second felony cannot be convicted till after 
the conviction of the principal.(n) And from these instances we may collect 
that a plea of autrefoits attaint is never good but when a second trial would be 
quite superfluous.^)* 

4. Lastly, a pardon may be pleaded in bar; as at once destroying the end 
and purpose of the indictment by remitting that punishment which the prose- 

(*) 2 Hawk. P. C 373. (•) Poph. 107. 

(< i Ibid. 377. i«) Standi P. C. 107. 

pjlbkl.375. 

4 By t lie 7 & 8 Geo. IV. c. 28, s. 4, it is enacted that no plea setting forth any attainder 
shall be pleaded in bar of any indictment, unless the attainder be for the same offence 
as that charged in the indictment, by which enactment the plea of autrefois attaint t 
to be at an end. — Cbitty. 
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rut inn i* calculate*! f«i inflict. There in one a«l vantage that attemU plea*! in** a 

iianlnii in har. «»r in arrr»t nf' jiiilifiui'iil, /••/••!>' M-nteiire i« |»a**c»l. » !in li c |%r% »* 
iV imirli (Ih- preterriirr to |ilr:iilin^ it «//^' r •M-iitciin- i.r attaimirr. Tin* i«. tr*al 
l»\ fitn|i|iiii^ ilii' jinlLfiiM-iit ii !»in|i«. ihi- attaimh-r ami |»n\ni!^ tin* corrupti«n <4 

tin* hi I. w lui'ti when omit rurrii|i(i a <| by attaimirr t aimot attcrwani* l-v T*- 

Mnml m(Iii iwi»r tluiti l>\ in t i>| parliammt Hut. a* tin- title ot pur<]"„* i* 
applicahlr t<> Mtlu-r *tai;r« u| pro*n ution. ami they have their rv»|«ntne l^-rrw 
».... s i ami cilhaiy a* well alter a* hciorr convn lion, outlawry, or *attain«irr. 
J I r>li;il» thiTi-lon- iv»rrvr tli«* more minutr coh-nh-rntion of thrtu tm 1 
liuvt* ^'Hi' tliroiii;h I'Vi-n ottn-r till*- except only that of exreiition 

liclorc I i-niii lii'li* thio h«-a<l ot *prcial |»li a :i- in har. it will he ncce*M»ary !■«*>« 
inure to nl>-«r\i' that though in i-i\il action*. wln-n a inati ha* hi* elect mi* what 
plea in har to maUc. In- i* « -om Imleil hy that pica, aid «-;iiiii<»f report ti> another 
if that Ih- «lflfi-tiiitii**l against him ; ui* it. on an action ot <lrht v the •ietmlani 
plcail* a irt'iirral hUiim . ami im Midi n*lca»e can he pro\c«|, he canm*t alter- 
war«N |il«'Hil the ^ciieral i«*iic #11/ </«/*/, a* he mi^ht at tir*t : lor hi- ha* made 
hin cirri ion what plra to ahnh- hv. ami it wait hi- own lolly to <h«M~«* a r**ttm 
riefnirr ; 1 though. I *ay. tin* M net urn* \* «ib*crvc«l in i-ivil action*, yui.j imlrrrtt 
reiputilft- uf tut nhi.* titium ; yet in criminal pro*enitioii* ia Mrorrm nor. a* »nl 
ti|H>ti appeal a** imlirtmriit. when a prisoner** plea in har i» fouml ajgaiuM Liaa 
ii|h»ii ■-»"*■■■• triftl h\ a jury, or a'lju.i^ril it^ain*! him in |*»int of law br taw 
court. Mill ln a filial] not In- ronclmh <l or roii\ irtnl thereon, hut »hall have jadf- 
ment of r«.«/M>iii/fiff fii*ff r. ami tna\ plcail over to the Iclony the general i**ae. 
m»t guilty • /'• For t In- law allow* miiiiy plea* hy whii-h a |»n^tiM«r may r*raj« 
(lt*ath; hut only one |ili-a in i-oii«fi|iifiiri* whi-n'ot it i-an In* mtlii tr«l. viz . on tt*» 
^t*m*ral i-Mii*. altrr an imj«:irt iul rxamiiiattiin an«l thf-iMoii ot tin* la<*t by Xbm 
unaniiuMii.s vi'i'ilii-t ot a jur\ r It ii*maiii-. tln-n-lon*. that I i^tn»itli-r v — 

V. Tin* l'« 'M-ral i—in-. or jih-a of #»..f ijuilty, q , ii]n>ii which pica alcinr tW 
priwuM-r ran m-fivc hi* filial jii«lirtn« a ttt of <hath. In «-a«* "t an imlictnu-nt <rf 
felony or tna-oii. tin n- ran hr no -jn-cial ju-titii ation put in hy way «■! pi*a\ 
Ah. on an iinli<-tinrtit for iiiunh-r. a man rannot ;»/#.!./ that it wa« 111 hi« ova 
drfrm-r atraii.-t a r»il»U-r mi tin* hi^hwiu . or a hur^lar ; hut hr mu«t phavfl ta« 
ipem-ral i— »ur. not guilty. an<l trivr thi* HjM-rial matter in rvidenrv V**T hr«i 2e» 
that thr*r plra- •!•• in ftlrrt atmuitit tii tin- i:t nrral i*««ur, »inrr. if irve. lb< 
••{••ii 1 pri-oiH-r 1- ino-t f h-arly not guilty , a* tin- fart* in tn*afu*n are *lai<i to 
J hf i1..im' j>r>xi>f-r " tt ff.fifr'i /••/fiffifnf .M/«r •/»'»» rum. ami. in frlony. that ta* 
killing tt!»H iloiir ttt>ni>; ; tlii**!* fhar^rt of a traitonm* i»r frloniouit intent atv 
the |Hiintft aii<I \trv ./•>/ of thr imlirtniftit. ami iim*t In* an*w«*mi, Uiivrtly. M 
tin* ^rtirral m-^:iti\r. m»t iriiilty; ami thr jury u|miu thr r\i«]r nee will taar 
notice of an\ ih-ti-n-ivr matti-r ami ifive tln-ir venlirt arronlini;ly. aa rtfrd» 
ally a* it it wt-rr. or coiil.l hr. *|»rrially |ilra*lr*l So that tln» i», apoa a*. 
accoiintH. the m.«*t a«lv:mtairc«ni- plea for the prisoner • r * 

Whrii thr pn-oin-r hath thii* ph:ulr<l rmt guilty. ri««n «*w/;>*i/»i/jj. or aanat cmi- 
jhiUt , which wa* toriin rl\ 11 «••••! to he ahhrrviaifl upon the minute* UfcM. * km 
• j iui 1- •■ :n t — «M-i».iit. h ■• 3 iiai r r aw. 

T Hut tlii- 1- 1 ••utiiH'l tii «■.•»•■» "t fil..fi\ ; n iiifin«I.mi haling pl«*a«fl^«| in Har in all rmmm 
of m:»i|fiM«-.»ii<»ur 1- jr..lu'l.-l tr-'in tli*- Un#-tii ••( (li«* pU-.i «»l not IP11I15 if law |iaa ctf 
l^ur •h«.iiM I-- tiiiiii'l iti*Mtli<-i*fit. *» K.i-t. 1"7 «Mm«Ti%>. 

I M. A * l-l ". It A «" •'»-. - It. a r. :,pj. ■ ui.l.— ..11 ^.iiiiirrer.) Term. P. C ls^. « 

Kl*t. '»-'■. ••"'J •'lllTTl 

* III 1 ;•••- -.1 :ri- 1 .- t r 1 1. uf- ..r :iit>iru;.i!;-<ii« f^-r •■=■• ' '•■ » •. tin- •Imre ruU, aa to fl*a^ 

in£ tin* j'-u* r ii :••»!■■. ■!<•• - ii"! .ippl\ «;tli tli«- ».ifu»- ■l-- i ?r*-«- «»f •inctneM; for ib*r» tf 
■nun- •.!•.« w!i«-fi- 1 -J-. ;i! | !• 1 :<• i..«i •>nl\ .ill- w .il ■!•■. 1 ut t-\.«n re*juUite. Tan*, if ta« 
ilffi n<l mi * ill » *i< 11 .tii \ !■%•■• 1 • c . • - r t <>r j-m* :••• » Ki- li i» n«»t « , *>ntainr«l in the i«rnr« ^ 
th«* ■f.it-i!i ■ hm'.hj !!.■■ ••!(• n< f. li«- Tit.il. 1<\ |'li.k«l:nj. »li««vi lliAl h*» I* «ntltM*4 fc» ia# 

U»n»?i! ■■• Tf.it • \- • • •;■•!! '<r pi>i\ :-i . .iri'l tlf-r«* .ir»- m my plrn« of lhi« dmm ript<ow aa la* 
atiii* nt *ii*r:> - J l.i-i. h. •>•'»"• Hut tli< prim 1p.1l. .iml in«lf.-l a!n)<*»t lb*« <^aly. raw a 
wliiili -j-'-il J !• ■•- f ■ tin- nii-rii* .ir«- iif>-t>...tr\ . w 111 iln-ia«**of imlirtaa*<Ha lot lat 

1 11/ !•■ ?■ 1 .ii! :...-li%. 11 « aii-i liri'l^-***. A- !•• il ,•*••. in feueral. 1 Cautt* C L» M 

Ut 477 — 4 'nil 11 . 
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Ciiav. 20.] BUPLIC WRONGS. 889 

(or nt'rnt) cul." the clerk of the assize, or clerk of the arraigns, on behalf of 
the crown, replies that the prisoner is guilty, and that he is ready to prove 
him so. This is done by two monosyllables, in the same spirit of abbreviation, 
44 cul. prit." which signifies, first, that the prisoner is guilty, {cul. culpable f or cul- 
pabih's,) and then, that the king is ready to prove him so, prlt, prcesto sum, or 
pnrntuA verijicare. This is therefore a replication on behalf of the king viva 
vocf at the bar; which was formerly the course in all pleadings, as well in 
civil as in criminal causes. And that was done in the concisest manner; for 
when the pleader intended to demur he expressed his demurrer in a single word, 
"judgment ;" signifying that he demanded judgment whether the writ, declara- 
tion, plea, &c, either in form or matter, were sufficiently good in law : and if 
ho meant to rest on the truth of the facts pleaded, he expressed that also in a 
single syllable, "prlt;" signifying that he was ready to prove his asser- 
tions : as may be observed from the year-books and other antient repositories 
of law. (a) By this replication the king and the prisoner are therefore at issue; 
for we may remember, in our strictures upon pleadings in the preceding book,(f) 
it was observed that when the parties come to a fact which is affirmed on one 
side and denied on the other, then they are said to be at issue in point r*ojn 
♦of fact : which is evidently the case here in the plea of non cul. by the *■ 
prisoner and the replication of cul. by the clerk. And we may also remember 
that the usual conclusion of all affirmative pleadings, as this of cul. or guilty is, 
was by an averment in these words, " and this he is ready to verify, et hoc 
paratm est verijicare;" which same thing is here expressed by the single word 
4t pnt." 

How our courts came to express a matter of this importance in so odd and 
obscure a manner, "rem tantam tarn neqligenter" can hardly be pronounced with 
certainty. It may perhaps, however, De accounted for by supposing that these 
were at first short notes to help the memory of the clerk and remind him what 
he was to reply ; or else it was the short method of taking down in court, upon 
the minutes, the replication and averment, u cul. prit ;" which afterwards the 
ignorance of succeeding clerks adopted for the very words to be by them 
spoken. (w) 

But, however it may have arisen, the joining of issue (which, though now 
usually entered on the rccord,(t0) is no otherwise joined(ar) in any part of tho 
proceedings) seems to be clearly the meaning of this obscure expression ;(y) 
which has puzzled our most ingenious etymologists, and is commonly under- 
stood as if the clerk of the arraigns, immediately on plea pleaded, had fixed an 
opprobrious name on the prisoner by asking him, "culprit, how wilt thou be 
tried V for immediately upon issue joined it is inquired of the prisoner by what 
trial he will make his innocence appear.' This form has at present reference 

<•) North'n Life of Lord Guildford, 08. sworn, the offloer bid* the crier Dumber them, for which the 

i«) >«•«• l.. .ok iii. psigv '6\2. word in lew-French if *• eountei ;*' but we now beer it nro- 

(«•) of tin* ignor-ince wo may we daily instance* in the noonced In rery good English, "count these." 

abiiHf of two b'K il term* of ancient French; one, the pro- ( w )See Appendix*!!. 

lojru.* to all prtH-l.tmutiniiN •• nyrz" or hear ye, which is gene- (*) 2 Hawk. P. C. 3W. 

rally pronounced. iuo«t unmeaningly, **0 yei;** the other. (9) 2 Hei. P. C 358. 

a nnne j» mioiiabU- mistake, — viz., when e Jury ere ail 

• Tl»i' learned judge's explanation of prU, from pnesto sum, or paratus verificare, however 
ingenious, is certainly inconsistent hoth with the principles and practice of special 
pleading. After the general issue, or the plea of not guilty, there could he no repli 
cation, or the words paratus verijicare could not possibly nave been used. This plea in 
Latin was entered thus upon the record : — Non inde est culpabilis, et pro bono et malo ponit m 
s»f>rr pntriam : after this the attorney -general, the king's coroner, or clerk of assize could 
only join issue by facit similiter, or he doth the UJce. See App. p. 3, at the end of this book. 
If, then, I might be allowed to indulge a conjecture of my own, 1 should think that prit 
was an easy corruption of pnt. written_for ponit by the clerk, as a minute that issue wan 
joined, or ponit se super patriam ; or pnt se might be converted into prist or prtsU as it ib 
sometimes written. Od was probably intended to denote the plea, and prit the issue; 
ami these m , liables being pronounced aloud by the clerk to give the court and prisoner 
an opportunity of hearing the accuracy of the minute, and being immediately followed 
by tlie question, How wilt thou be tried? naturally induced the ignorant part of the 
audience to suppose that culprit was an appellation given to the prisoner. As a ©on- 
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•Tin: *»^t-r:i! ii.#!l.«.«l* • •!* trial ati'l t .ii\ i< ti- -n «-f ••ffmd^r* r*ta\iVi«k#*! 
i\v flu- law* <>f Knjlati'l win- im-iiii-rU nn»r»- imiiu-n-ua than »t frvacti;, 
Umniu'li t !«•• «ii|m i--t : r :• -i § «.f mir S.t\"n ;hi.iMh|\; «h". I.kr "tht-r ri«*rtfta«*r& n*v 
tiofi". m i-ri- i\tr. n,«-i\ ai]«ii< tni t«. -Ii; maton ; u « hanu WT wliit h Ta«*i(u* •#6^-r«r» 
of tin* aiiT'i-ii! (firman- -i . Th«\ lh«-r«-li»r«- ihwiitvil a « • •u»i«h'raMr uuii*l«-r •«* 
iiii-tlitiii- <>f |<tir^aii"it nr trial t" |r»-trv»« inm* • i,< •• tr«-m thr ilanp-r •»! Lam 
witrif*-i'«. aid in i «»ii<M-i|ih-iiri- «•( a iHitHiii that (n»«l v*«»ul«l alway* inu*rpt»ac- n*< 
rnrtiliiii«l\ !■• \iiii|ii-atf tin* iruiltli-**. 

I TK. in.--' aiitii-nt f *j»«ri« •.•»!" Ii-i.il wa» tl.at f«y • r*httt m w hii h H» pn « 
linrh • I •- ? . iiu mi-Ih-I Ky tin :t) |>«*llaf n>n **\' j>fi> um J 1 *,; utnl *M>iu«'tiiut^ rv.y^r- • 
ftunjitf-'. i" •! •'•h-.Mii«li it tp'iu tin- < aii'tini m1 |nir^:itifii. uhiili «an l«y ihi- •«!! 
tt|* tin- {ar'^ i Li* *:»■» «if tu«i >nrt*. < ritli« r / ft-tinli-sil. *»r irtif^r-^mlrai . tW 
tiiriiH r I-* in^ i - -■ ■ ti r ••-•! t<» |ht-*'!i* ••!' Iii^ltrr miik, ihr latur t«i the «^>o*a 

• « U f 1 ... ». • •!,. i. 1..1 • u n. n k-T^k'ti ft hit ih- 4wf«h.i »-. «h*k MwnlW^U* Ui 

«-<y«*tur-> 1. • — t-l i| M > II-- | r |« r *h«». r •■ -'•» • ul- r 

<;-i mi,. • ■ '■.! ■. ri i'.< i, Ju r« . • K'tt • .- :l »uir Trwl*. ^iMrm> 

t*«aa«i- H' |i* <•. «. . .| |- «m i ;-> i. .». tlf |*i-ii r • «i*i ;.••»• Ill < Of. 

A ad f»i«.».- • • t • ■ - . ■•■•:.-. « tl.x — •» i«. u • /• W » *. "■ ?■• 

thai lh n t • i ..••-,-- i • •. ..!-.- i. <:■* * ii imm *.' '.: 

/fci lim .i •■ i - ■». .■ -r. -.■»•., h •■ ■ fc i -■ - « M. - j i. 
^ri*4Mf •!• i t, • • •« • i ••• ■ . |>-ti.«-. >i-l » i in 

tiriiui1i"ii ••! lh in-- I •■■■ ih.it / i' »• a i ••rni]*lii>ii f-T / • '. I ho r|t-rk of |h# i__.__^ 

I hi* il i\ . .ti.n.< 'L.iti i\ .lit- r (in- art.«i.'rin.iMii. wriii-* ti | •■■! tin* iii'lh liu«-nt, ovrr lb^ i 

• •f tin* | * ■!.• i. / * Ati I !;•■.■! i \ ::ii :n!'>riii« n- iii.it in «u« n-nt umrs «h 
nitr« :ti "• ■ ■■■ii !-•■*. »i- '■.'.".' I'trj'.itit ill lh«- i '••!.. n.i'ii I '!•■»••* h1 j*d^**t m I hml 
«a* ii •!• ■■ mt r- r . i! t - •'. t:..il w.i- .»n : •-.«■ ■•• tin- i ••unU> ."' I.: ft* «»f lj»r«l-Krr|a*r NortK 
V 1 *. i 'urn . i *\ 

'• ll\ 7 A IV. i\ •„*. • 1. it :- • n i. ■!••«! tint if .it iv | ■••!*■ ■?! n«*t harinf J>nrt1*g» w4 

l-HTuj. '. i.j .irr-njn-tl u|-.»i ..m mil. trui-iit |..r lit i*..n. I- Imiy. «»r |»ir*rT. •hmll flmA 
!h«r»l«- .% | !• • ii<>t /iiiltx ." hi- •i,..il h\ -it< h |.|.-i. u.th«*ut an> further fnrvL Iv 

■ I.H-tii. I !■■ I ... .* ii ■!.-•!• n| •••! :h :urry It tr.il .m 1 tin- cmrl •hall, m tbr vaaaA 

intiiih- r <•• i- ■ i-\ i.-r ti.. tr: •'.••! »;,. 'i j.« r«.n .i- - .T-lm:!* In <* •n»*«(|U«»Atf*» «»# tAj* 

»!••• • n ■ • .» * - - - t I ■ •• -i ■■in ■ • i km j a pr.-.ni-r ln>n hf will !*• tn«*i b«* (•«« 

w|mi||\ i - i • •."•-( I'.-. ■ .t J ■•! (t..< *.iih* -!.i|iit.-. n :* m ••ImI thai if mit |«t«k« 
U-iinr iffi ■■:■■! hi oil "'. ih.ir.'fl uitli au\ iri'liitiut nt f«»r Uvdft*"n. frhmr, |«rm*i, «r 

iu*t|« !n- is. ■ ii •■■■■ .«....., , |,i tin* ili<lit*fliir||t t»r IbfunBAftM^. 

.ii i-ii i; i ii • .» . • •h.i.i I ■ I.im'u; '.-r tin- ■ ■ urt .» • « j ' -» f ; "»i_«. l*»oi*J#r tfa* l^^f** 

■ -lli- • r • - . ii*. : • i '..■: i. -.1 L"i In ■ n I --lull ■■: »ii- !■ | or^ 'ii : and the f4*m «o t >U w < 

• h.ih \,i\- . ... ! r •■ ..ii'l i l!< 1 1 an ,f *li. h )•« r-Mii h.i«l a* lualli |>|<^jjaj tW a— l-» 
Cmiti 
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Chap. 27.] PUBLIC WBONG& 842 

people.(rf) Both these might be performed by deputy; but the principal was 
to answer for the success of the trial ; the deputy only venturing some corporal 
pain, for hire, or perhaps for friendship.(e) Fire-ordeal was *performed r*QAo 
either by taking up in the hand, unhurt, a piece of red-hot iron of one, *■ ^^ 
two, or three pounds' weight; or else by walking barefoot, and blindfold, over 
nine red-hot ploughshares laid lengthwise at unequal distances; and if the party 
escaped being hurt he was adjudged innocent; but if it happened otherwise, as 
without collusion it usually did, he was then condemned as guilty. However, 
by this latter method, queen Emma, the mother of Edward the Confessor, is 
mentioned to have cleared her character when suspected of familiarity with 
Alwyn, bishop of Winchester^/) 

Water-ordeal was performed either by plunging the bare arm up to the elbow 
in boiling water, and escaping unhurt thereby, or by casting the person sus- 
pected into a river or pond of cold water; and if he floated therein without any 
action of swimming, it was deemed an evidence of his guilt, but if he sunk he 
was acquitted. It is easy to trace out the traditional relics of this water-ordeal 
in the ignorant barbarity still practised in many countries to discover witches 
by casting them into a pool of water and drowning them to prove their inno- 
cence. And in the Eastern empire the fire-ordeal was used to the same purpose 
by the emneror Theodore Lascaris; who, attributing his sickness to magic, 
caused all those whom he suspected to handle the hot iron: thus joining (as has 
been well remarked)^) to the most dubious crime in the world the most dubious 
proof of innocence. 

And, indeed, this purgation by ordeal seems to have been very antient and 
very universal in the times of superstitious barbarity. It was known to the 
antient Greeks: for, in the *Antigone of Sophocles,(A) a person, sua- r**AA 
pected by Creon of a misdemeanour, declares himself ready "to handle *■ ^^ 
hot iron and to walk over fire," in order to manifest his innocence, which, the 
scholiast tells us, was then a very usual purgation. And Grotius(t) gives us 
many instances of water-ordeal in Bithynia, Sardinia, and other places. There 
is also a very peculiar species of water-ordeal said to prevail among the Indians 
on the coast of Malabar, where a person accused of any enormous crime is 
obliged to swim over a large river abounding with crocodiles, and if he escapes 
unhurt he is reputed innocent. As, in Siam, besides the usual methods of fire 
and water ordeal, both parties are sometimes exposed to the fury of a tiger let 
loose for that purpose, and if the beast spare either, that person is accounted 
innocent; if neither, both are held to be guilty; but if he spares both, the trial 
is incomplete, and they proceed £b a more certain criterion.(Ar) 

One cannot but be astonished at the folly and impiety of pronouncing a man 
guilty unless he was cleared by a miracle, and of expecting that all the powers 
of nature should bo suspended by an immediate interposition of Providence to 
save the innocent whenever it was presumptuously required. And yet in Eng- 
land so late as king John's time we find grants to the bishops and clergy to use 
the judicium ferri, aqum y et ignis.(t) And, both in England and Sweden, the 
clergy presided at this trial, and it was only performed in the churches or in 
other consecrated ground; for which Stiernhook(m) gives the reason : "nondefvit 
ill is opera' rl laboris pretium; semper enim ab ejusmodi judicio aliquid lucri sacerdo- 
tibus obecniebat." But, to give it its due praise, we find the canon law very early 
declaring against trial by ordeal, or vulgaris pur gatio, as being the fabric of the 
devil, "cum sit contra prceceptum Domini, non tentabis Dominum Deum tuum*\n) 
Upon this authority, though the canons *themsclves were of no validity r*o4t 
in England, it was thought proper (as had been done in Denmark above ■- 
a century before)^) to disuse and abolish this trial entirely in our courts of jus- 

(* , T'tirtur tf purfjnre it rjiti amisntur. per Dei judicium ; (*) V. 270. 

tHUct /v r minium frmim. tW per aquam, pro direm'taU (*) On Numb. t. 17. 

c»'n</i/i"rnj» huminum : j-rr ferrum caiulum, ri fuerit homt* (*) Mod. Un. ntet. tII. 266. 

IiVr ; )>■ r <i /r/<fni. ■n furril rtifhcus. Gl.WY. I. 14, C. 1. ( l ) Spelm. GlOft*. 435. 

(*, Thi« i* Mill <'X|»!vftMHl in Ihnt common form of speech, \ m )De jure Suetmum, 11, c 8. 

" of going through ftr. mid witter to *er»e another.** (•) DecretaL, pari 2, cam, 2. on. 5, dUL 7. D§a wttL UL t> 

(/) Th< . Ku.lN.ni«\ /fit. .V,y. Winton, L 4, c 1. ML SO. c. 9, And Glow. Ibkt 

(?) Sp. L. I., xii c. 5. (•> Mod. Un. HJ»t. xxxiL 106. 

Vol. II.— 37 *TT 
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I lev by an art of parliament, in .'i Hen. III., according In Sir Kdwarl Poke, »; 
ur rather by an order of (hi* kinu in council.! 7 

II. Another npecic* of purgation hmncwhat Miuilar t<» the furnier. hut |ip*l4>dj 
Hpriin^ I mm a proumptuou* nhiiM* of revelation in (In* aire* of dark »uj»erM:t «n. 
wan (In* • •»/".*;!"/, or morsel of execration: l-eiii;*; a piece of cheese or hrva*l «-f 
hIhhK an miiifv in weight, which uuh i*oiiM*cratcd with a form •»(' cxon •.•m . •!*• 
hiring"! (Ik- Almighty that it tni^ht ciuine com iiImou* and |»alcnc«*. ami fbl 
no jia-*-ai:i«. it' tin* man wiim really guilty; hut might turn in health ami nourish- 
ment il hi* Uic iniHMfiit ;■ r ) a* tin* water of jealousy among the Je*a»» a «a*. hy 
(hn| - »pccial a]»]Miintiii4-nt. t«» eau»c the hclly (•» -well and the thigh (•» n-t. rjf 
(lie wmnan wa*» guilty of adultery. Thi«* corMicd wan thru given in the •a*. 
pectcd |h|hmii, ulin at the fame tiiiu* uh«o received the linly **a« raim-fit ; r if. in- 
deed, tin* i-iirMifil wih mil. iih m»iih- have Hiit»|H*i>tii|, (hi* »a« raiiicntal hrcad it^-if, 
till the -iil***i-t|iit-fit invention of truiihuhhtantiatiou preserved it fp-in prolan* 
uae* with a iimn 1 profound rchjiert than formerly t Mir historian** a*.*ure u« tt.al 
Godwin, curl of Knit, in tin* reign of king Kdward tin* i 'ontii»-*»r. ahjunrii; the 
death ot tin* king'* brother, at la*t appealed to hi* corMicd. "jwr /'W<vW/.?»t .?*.;:•. 
tienthm tihjtmint"iui which Muck in hi* throat ami killed him. Thi« ru«i--ai 
hmi long hi hit U-iii gradually aliolihhcd. though tin* rciiiciiihram rul' it •till »*ab- 
niatM in certain phru*»ch of ahjunition retained among tin* common |N«opl«* v 
•S4t'l 'However, we cannot hut remark, that though m Kun*|M*aii lo-unine* 
■■ tlii— ciiMofu moot j»roh;ihly nnwc from an ahu«c of revealed religion. %et 
credulity ami Mi|N*rMitioii will, in all aire** ami in all climate**. produce the -anw 
or similar ettccth. Ami thereton* we hhall not he *urpri*M*d to fimi that in the 
kingdom of iVgu there Mill Mih-i-t*« a trial l.y tin- cor»iicd very runular to that 
of our am-c-torh. only *iil»Mituting raw rice inMcad of hread.. /j Ami in the 
kingdom of Moiiomotapa they have a uietho«| of deciding la w»Qit» equally whrnv 
aical and uncertain. 1 he witnc— « for the ■•lanitit! chew-* the hark of a trrr <m- 
dueil with an emetic quality, which. Iieiiiu Huttii iciitly niahtieatetl. i« then uilu««r-4 
in water which i* iriveii the <lefemlaut to ilriuk. It hi* htomach r-jert* tt be m 
CHiiiilemncil ; it' it htayn with him he in ah«o|vtM|. imleht the plaint iff will drink 
aorue ot the halm* water; ami if it htayn with him aUo the t»uil i*» left undrier- 
inincd i/ ■ 

Tin--*- iw-ii aiitii|iiatc<l mcthfMU of trial wen* |'Hiici]ially in q*m* amonc amr 
Saxon am «— t«»r- Tin- next, which Mill remain* in font*, though vrry rarr^ m 
iihi*. ow !-•« it** introduction aiimiii; u* to the |>rim • •« ot the Nornian line Arad 
that i-. 

Ill Tin* trial h\ /../ 4, ^/ t , dud. or ••intjlc com hat ; which wan another »peri«racif 
|irehiim|itu.'ti- a]i|ical*« to I'nividcm-c. umh-r an cx|N*ctntiiiii that Heaven •••a^i 
uni|iic-iii>n:ihl\ L'ivc (he victory to the innocent or injured |»arty The naiar« 
of tin- trial in * jim-h of civil injury. iijMin if- ue joined in a writ of n^ht. v*a 
fully ih-i-u*-ei| in the prcci'diuL: l"M»k; J- to which I have only to add that ta« 
trial h\ hattcl ma\ he ilcmamlcd at the elect mn of the a p| *r\ lee. in either aa 
appeal ••rati :ip|ip-\ •■incut ; ami that it i>« carried mi withe«|iial iMdenmity a* thai 
on a writ ••( ni:ht ; hut with thi* dirtcrcm-i-, that then* each part\ mir?ht hire a 
fhanij'i"»i. t -it f lure they miht ti^ht in their j»p»|h r per*- 'in And therefore. >j 
•*U" 1 t ' ,i ' "^pl' 1 * ,:,,,t " r appn*\er he a woman, a pric»t, an infant, or of the 
1 :( -, ..f *i\tv. i»r lame, or hlin'l. he or -he may counterplead and refa* 
the wa^i-r <-t hattel. ami compel the ap|*ellee to put himself u|nm the coHtrr 
AN* a p* ■■ »» ••( the naim. hriiiirini; an appeal. -hall m»t U* rhalleniprd to «ac» 
hattt I. nil ai> ••tint «»t the dii;iiity «»t their per-m-; m»r the eititen* of I«oaxii*4ft, 
hv hpii :al « harti-r. bv* au-e ti^htiui; heciiii I'Tci^n to their education and eaa- 

i» V I. i J • lrg--l| K 

■• I I i » * ■ ■ ."* •|-lin '.1 •• *V J l*rin "Sw •• I* 1 • M Uft> IK* Mfwnl t^rM a. U^ •» 

Apt»i. - M iv m- r*-l »- m« Uai ' »mi \hm lAa. 

■■■•■•«• i • • M >l I n llrti m Ijp. 

i& \ » l« ■• 11 4*4 

!•//■-.' (• S> I..4 III IM a;. 



•Tin* .|--.-..-. ..I trial m n..w rntirel) ul-Ji-h-d. hy the 5V t»«o. III. c 46k. Bm 1 |L A 
\. -KO.- < mm. 
•7ft 
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ploymcnt. So likewise if the crime be notorious: as if the thief be taken with 
the mainour, or the murderer in the room with a bloody knife, the appellant may 
refuse the tender of battel from the appellee ;(«') for it is unreasonable that an 
innocent man should stake his life against one who is already half convicted. 

The form and manner of waging battel upon appeals are much the same as 
upon a writ of right; only the oaths of the two combatants are vastly more 
tanking and solemn. (6) The appellee, when appealed of felony, pleads net 
guilty, and throws down his glove, and declares he will defend the same by his 
body ; the appellant takes up the glove and replies that he is ready to make 
good the appeal, body for body. And thereupon the appellee, taking the book 
in his right hand and in his left the right hand of his antagonist, swears to this 
cflect: — " Hoc audi, homo, quern per manum teneo, <kc," "Hear this, O man, 
whom I hold by the hand, who callest thyself John by the name of baptism, 
that I, who call myself Thomas by the name of baptism, did not feloniously 
murder thy lather, William by name, nor am any way guilty of the said felony. 
So help me God and the saints ; and this I will defend against thee by my 
body, as this court shall award." To which the appellant replies, holding the 
Bible and his antagonist's hand in the same manner as the other: — "Hear this, 
O man, whom I hold by the hand, who callest thyself Thomas by the name of 
baptism, that thou art perjured; and therefore perjured because that thou felo- 
niously didst murder my *iather, William by name. So help me God and r+oAo 
the saints; and this I will prove against thee by my body, as this court ■• *^ 
shall award.'(c) The battel is then to be .fought with the same weapons, via., 
batons, the same solemnity, and the same oath against amulets and sorcery, that 
are used in the civil combat; and if the appellee be so far vanquished that he can- 
not or will not fight any longer, he shall be adjudged to be hanged immediately; 
and then, as well as if he be killed in battle, Providence is deemed to have de- 
termined in favour of the truth, and his blood shall be attainted. But if he kills 
the appellant, or can maintain the fight from sunrising till the stars appear in 
the evening, he shall be acquitted. So also, if the appellant becomes recreant, 
and pronounces the horrible word of craven, he shall lose his liberam legem and 
become infamous ; and the appellee shall recover his damages, and also be for- 
ever quit, not only of the appeal, but of all indictments likewise for the same 
offence.* 

IV. The fourth method of trial used in criminal cases is that by the peers 
of Great Britain, in the court of parliament, or the court of the lord high 
steward, when a peer is capitally indicted : for in case of an appeal a peer shall 
be tried by jury.(</) 3 Of this enough has been said in a former chapter ;(e) 
to which I shall now only add that, in the method and regulation of its pro- 
ceedings, it differs little from the trial per patriam, or by jury; except that no 
special verdict can be given in the trial of a peer,(/) because the lords of par- 
liament, or the lord high steward, (if the trial be *had in his court,) are r+QAQ 
judges sufficiently competent of the law that may arise from the fact ; *- 
and except also that the peers need not all agree in their verdict, but the greater 
number, consisting of twelve at the least, will conclude and bind the minority.^) 

(«) 1 Hawk. I'. C. 4J7. mitted to proeaeate In that mart,) and that the nrlsn— 

(*» H.-t. /. 1. c. III. 2 Hawk. P. C. 42*. whs the cause of hi* death: the prisonsT. that he wm ina»» 

t«» Th.-re i* a ".trikiipr n-sembUnce between thin process cent of the charge *gun«t him. Pott. Antiq. b.Le.19. 

nn<l tint of the court of Aivopti^uH at A them for murder, (*\ \# Kep. 30. 2 lust. 43. 

wh-n in thr pr<>M -Tutor and prisoner weie both nworu in {•) See page 239. 

ttie tn-wf solemn manner; the pr«>*>-cutor. tint he w-ts re- (/) llatt. 116. 

luted to the di*ee:iM\l. (for none but near reUtions were per* (*) Kelyuge, &ti, stat. 7 W. III. c 3, 1 11. Foster, S47. 

3 The last time that the trial by battel was awarded in this country was in the case of 
lord Kae and Mr. Ramsay, in the 7 Ch. I. The king, by his commission, appointed a 
constable of England to preside at the trial, who proclaimed a day for the duel, on which 
the combatants were to appear with a spear, a long sword, a short sword, and a dagger; 
but the combat was prorogued to a further day, before which the king revoked the com- 
mission. See an account of the proceedings, 11 llarg. St. Tr. 124. See also 3 book, 337. 
— Christian. 

8 The nobility are tried by their peers for treason and felony, and misprision of 
but in all other criminal prosecutions they are tried, like commoners, by a jury. 1» 
W. See 1 book, 401, note 11.— Christian. 
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V. The trial by jury. or tin* country, jxr p<ttruim. in al«n that trial hr th« 
jiecr* iif c\cr\ Kn^li«tiiit:iii uliich. a» the trran 1 bulwark of hi* hb«*rtie«. i* •#- 
cured to him by the jjivat charter :• A > •• huIIum itt* m r A'-m»» Citpfitwr. rti id*/*? •***#- 
fur, «n/f tiuiit, tiut u/iyi'i i//n# Hn»*iii lii+trvtitur, umi y##r injutr jttJuumm pturimm 
iworum, vl i* m r /« ■/• #« f'l'ni." 

Tlu- mil it|iiil\ um*1 excellence of iKi-t trial for the nettling of civil property 
ha* Ik-Iihi* been explained ill lanfe. i. Aim! it uiil hold much »trona*er ia 
criminal i-jim-* ; since in tunc* n| « 1 1 tli « • u 1 1 y ami danger more h to br appre- 
hended In mi the violcmv ami partiality of jml^rn ap|*»iuted l»y the t-rom a in 
auitH between tin' km:; ami tin* mibject than in ■li*»|»iitt-t* U*twceti one individual 
ami nii'itln-r to wtih" tin* met*-* ami Uuimlaric** o| private pnijierty tiur law 
ha* tin -ivtiirv wi-ilv placed tin* *troiig and twofold harrier, ol" a presentment 
ami a trial h\ jury, between tin* lil»ertic«tol the |»coplc ami tin* prerogative •■• th# 
crown. It \v;h mrrsMirv, lor prc*crving the admirable balance of oar r» »a«tit«- 
tion, to vi-t tin* executive |M»w*r of tin- lawn in the |innrr; ami yet thin power 
mifghl In- dangcrou* ami dc*tructivc to that wry roiiMitiitioii. if exerted with- 
out check or control l»y ju*thv* of t,yrr ami trrminrr occa»ioiinlly named by tt.e 
crown; who might thi'ii, a-* in France or Turkey. imprison, despatch, or eaibt 
any man that wa* ohnoxioii* to the government, by an inMant dnlaratiof* thai 
audi in their will ami pleasure. Hut the founder* of the Kngli»h law have with 
excellent forecast n iiit ri veil that no man *hotild U* culled to answer to tlie kin* 
for any capital erinie unlc** ii|hhi the pn-purntory accusation «*f twelve or 
more of liif* lcllow-*uhjcci*. the grand jury; himI that the truth of every aecw- 
aation, whether preferred in the f*hajie of an imlii'luieiit. information, or appt*nJL 
•aWl * f, " nU ''" 1 afterward* he confirmed by the uiiaimiiou* »u If rage of twrlva 
' of hi* equal* ami neighbour** indifferently cho*en ami Mijacrior to ail 
auniiicion. S» that the lihcriic of Knghtml eannot hut Mihoint m* long a* thi* 
palladium remain** *a'-n*d and inviolate; not only from all ojien attack*, tm hub 
none will he mi hanly a* to make. > hut ul*o from all wet-ret machination* whi«-b 
may hap ami umlcrmiiie it ; by iiitmduciug new ami arbitrary method* of tnal. 
by juM ice* of the peace, ci »mmi>»ioiicr*o| the revenue, and i-ourt* of «t>iMrtroee. 
Aiiclt however r^unmiut tlie*«e may up)iear at lin*t. t an douhtleMi all ari«urmnr 
powvr>, well exeeiitfil. are the ino-l run v* ntmt. i yet let it he a^ain i^*ni^ml^re«| 
that dcl.iy*. ami little imon\ ifiuiM i-» in the form-* of justice an* llo- pnre thai 
all free nation* imi-t pay lor their liberty in im»re Mil**«tantial matter* . tbal 
theHe iiipiail- iijmiii tin- -am d bulwark of the nation are I u in la mental I v «>|i|Ta*. 
site to tin" -pint ••! our ioii-titiition ; and that, though U-^un in tn(ie*A. ibe 
precedent ma\ ^radualK increa-e and spread to the utter dmuae <f|" janca ia 

qUenlioll- o| tin' llio-t III' llirlitou*« eoliceril. 

What wa* -aid of iurn- in ^fm-ral, ami the trial thereby in riri/ cam*. Wii* 
i/n*atly shorten mir pn**H*nt remark** with regard to the trial of mminal aaita ; 
imlii tn»» nts, mfiirmati'iii*.. :tnd apj-eaU; which trial I nhall consider in tbe *ame 
method that I dnl tin' t-TiiM-r : by following the order ami eour*«e of the prx> 
ceeilin^- them- Ur-. a- the mo*.t ilear and |*er*ph-iioii*t wav of tn-atini; iL 

WIh-ji. thiTel'iri-. a pri-im-r mi hi** arraign rinut hath pfeade^l n<4 y*»itf, a&i 
for hi- trial hath put lnm«eit ii|hiii tin* country, h hich c*iiiiitnk" the jary ajv. 
the *h« nil of the count \ mii-t return a panel of jump*. ltUr>* ft UgaleM ai«avmr». 
dr ri- ■•«■••■.; that i**. fre« hoi<li-r->, uitlmut ju-t exception, ami of tbe rvar oe 
iieii;hbourhoiM| . win. h i- niti-rpnt*.! tn be ni the county uhere the fact i» c*<*aa. 
■uitteil i It tin' priM'ffdm^i. :ire U«tore the i-oiirt of kini^'a hrneh. tberr m 
•*L" I 1 1iM|1 ' "I<"""1- brtiM-i'ii the a^^iirniueiit ami the trial, for a jury to b* 
* "impanelli'-l b\ a writ •■»" v?an- r.i.-. m to the -hen If. a* in civil cmm* . 
anil tin- trial in i :im- ol a Uii-h'meau>>iir !•♦ had at nt*i i»rius % unlen* it hr of aweb 

con-Mtju. »« t<» merit a tnal at bar; which ih alway* mvanaUy bad wbea 

the ]>n**i* tier i- trn<l l<>r any capital olleiii-e Hut l-efore roinmiwiMHieea of *#wi» 
anil ttrtmufr and "jaol .bd'vi rv. the -hi-riir. by virtue of a general p r e eep t d»- 

rectiii t«» biiu b. i.Tciiiii.i. n :urni to tl urt a |miicl of lorty-4*i«;ht j-an*rx t^> 

Xry all li-ioi... that n,a\ be ial.nl upon tl.iir trial at thut MM*ion; and tbenrliort 
.» nli.i. ill ■ & * v, i.„i u , Pv r> O/S lUi. r.i'.SNb SB*«m,9va«*v 
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it is there usual to try all felons immediately or soon after their arraignment. 
But it is not customary, nor agreeable to the general course of proceedings, 
(unless by consent of parties, or where the defendant is actually in gaol,J to 
try persons indicted of smaller misdemeanours at the same court in which tney 
have pleaded not guilty or traversed the indictment. But they usually give 
security to the court to appear at the next assizes or session, and then and 
there to try the traverse, giving notice to the prosecutor of the same. 4 

In cases of hi#h treason, whereby corruption of blood may ensue, (except 
treason in counterfeiting the king's coin or seals,) or misprision of such treason, 
it is enacted, by statute 7 W. III. c. 3, first, that no person shall be tried for 
any such treason, except an attempt to assassinate the king, unless the indict- 
ment be found within three years after the offence committed; next, that the 
Erisoner shall have a copy of the indictment, (which includes the caption,)(A:) 
ut not the names of the witnesses, five days at least before the trial ; that ifl, 
upon the true construction of the act, before his arraign me nt,(/) for then is the 
time to take any exceptions thereto by way of plea or demurrer ; thirdly, that 
he shall also have a copy of the panel of jurors two days before his trial; and, 
lastly, that he shall have the same compulsive process to bring in his witnesses 
for him as was usual to compel their appearance against him. And, by statute 
7 Anne, c. 21, (which did not take place till after the decease of the late pro- 
tender,) all persons indicted for high treason or misprision *thcreof shall r*©*,* 
have not only a copy of the indictment, but a list of all the witnesses to *■ 
be produced, and of the jurors impanelled, with their professions and places of 
abode, delivered to him ten days before the trial, and in the presence of tw\> 
witnesses, the better to prepare him to make his challenges and defence. But 
this last act, so far as it affected indictments for the inferior species of high 
treason, respecting the coin and the royal seals, is repealed by the statute 6 Geo. 
III. c. 53, else it had been impossible to have tried those offences in the same 
circuit in which they are indicted: for ten clear days between the finding and 
the trial of the indictment will exceed the time usually allotted for any session 
of oyer and terminer. (mf And no person indicted for felony is, or (as the law 
stands) ever can be, entitled to such copies before the time of his trial.(a) 

(*> Fort. 229. Append. L («) F<wt. 250. 

(') Ibid. 230. (•) 2 Hawk. P. C 410. 

4 Now, by the f>0 Geo. III. and I Geo. IV. c. 4, s. 3, if the defendant has been com- 
mitted to custody, or held to bail for a misdemeanour, twenty days before the session of 
the peace, session of oyer and terminer, great session, or session of gaol-delivery at 
which the indictment was found, the defendant shall plead and the trial shall take 
place at such session, unless a writ of certiorari be awarded. And, by sect. 5, where a 
defendant indicted for a misdemeanour at any session of the peace, session of oyer and 
terminer, great session, or session of gaol-delivery, not having been committed to custody, 
or held to bail to appear to answer for such offence, twenty days before the session at 
which the indictment was found, but who shall have been committed to custody, or held 
to bail to appear to answer for such offence, at some subsequent session, or shall have 
received notice of such indictment having been found, twenty days before such subse- 
quent session, he shall plead at such subsequent session, and trial shall take place at 
such session, unless a certiorari be awarded before the jury be sworn for such trial. But, 
on sutticient cause shown, the court may allow further time for trial. Id. s. 7. In cases 
of indictments for obtaining goods, &c. by false pretences, and sending threatening 
letters with intent to extort money, &c, and other misdemeanours punishable under the 
30 Geo. 111. c. Ii4, it is enacted by that act (sect. 17) that even' such offender, bound over 
to the general quarter-sessions of the peace, or sessions of oyer and terminer and gaol* 
delivery of the county where the offence was committed, shall be tried at such general 
quarter-sessions of the peace, or sessions of oyer and terminer and gaol-delivery, which 
shall he held next after his apprehension, unless the court shall think fit to put off the 
trial, on just cause made out to them. 8o also, by the 39 k 40 Geo. III. c. 87, a. 22, 
persons indicted for a misdemeanour in receiving stolen goods, under the 2 Geo. III. e. 
2K, are to be tried immediately, without being allowed the delay ef a traverse. 2 East, 
I*. C. 7o4. As to traverses in general, in criminal proceedings, see 1 Chitt. C. L. 486. — 

ClIITTY. 

5 By :19 & 40 Geo. III. c. 93, in all cases of high treason in compassing or im« dc 
the death of the king, and of misprision of such treason, where the overt • *H 
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\Vh«*n tin* trial i* cullril on, tin* juror* art* t«i In* iwurii. a* tlit*y ap|«*ar, to th« 
numlx/rot i\n*l\i». unh-f titi-v urt* .-huil« a iii;f*| hy tin* parly a 

( 'ha 1 lr 1 1 i;r«« may inn- U* ina.lr, t-iilit-r on the part ••! tin- k in tf. or on that of 
the prifoiit-r, ami uiln-r to I In- whoh- array, or to thr «< a paral«- |***IU. tor tb« 
Very Miiiit' ifjiMin- that ihi*\ may \»v iiimlr in «-i\il rau->r» ••». For it i* ht-rr at 
Ivaat a* hrn>Nir\ . a* iln-rr. that (hi* *»hrrirt or rvturnih^ oihn-r U* totally imJif- 
JtTviit ; thai uhfiv an alu-ti i- iiitti«-t«'«l th«* jury *hoiiM I** </' rm./irfffrV. or half 
Jim-ijfiii'r*. it mi im.uiV art- nunnl in tin* phnr.' . wlm-h i|w* not i mired hold in 
IrvaiMjii.-.i yi • ulu-ii- In-ill^ very iinprojH-r jud:;rn ol tin* hrvat h ol' a Ih'tfi alive * nor 

.. •*•- 1. .4 ii. (^.- *. » •» j iti.k r i *.v ; ii*. r »■ ri 



tin* iu«ln tin. i.t i- tlif .loo.io-.n.i'.Kiii nf tin* kuu or a ilm-* I all. nipt ai;ain*l hi* hfr «jt 

iN>r>mi. thf |i>iii\ a*-* ti -••■ i «l. all I- iimI.i (•••! .oi«i tr.i-l in tin- -am** huhikt and u§«>b t**-*» 
ikff\nl> in t .i- it i-h.ii .'•■•! «itii tiiuiti. r. Uul tin- jti'L'in. nt .iifl t\f. u , ...|i •!*•••• Twti^+u 

thf Mini** a* in t.ilnri.i t t.ijii tn-.i'-ii Alii. I) ». in-o. IV • V», • 'J I. »h«n ai.y 

tN*num i- unlit ini tor liik'li tn-.i-i'ii nr nil** r;-.«»n of trf.i<»*ii. m any «■•■ irt M<t p K:r»; • 
tifiit'h. a h*i «•! tin- |n-ii! jui % . with thfir name*. |.r..1f-»...n-. «iid j laif«* of at***)**, •hail 
b* |CiVfii nt tlif -iiiin* tiiui* that tin- •-•■!•>' «»i tlif imin :iii«*iit i« «l«hvi-n-«i to il*«> |**u"ly 
illdlt'trd. whii-h -hall If t«li day* I •■!••!•• airai^lilliflit. ami til tin* prr Mlnr of IWi-ormo** 

rrvdiMi* witn -. .« !•• I whwi aiiv i •••!•>• in i- mi iiphi iixl in Kinj?'* Ita-m-h. a io| i ul ti.» 

indictim-nt *hiiU U- >!• iimikI u- i-« !••!•■ i»».iii»..ii* *1 ; I u: tin* h*i uf thf |«riit jury, tu^i* 
out a* lifinii* iitt-iitif n«-«|. ii ,i\ !•«• il.In»ii-'i !«• tin* | .uti iii-li<t.-l. afu r «rnii|:iiii.riit. »-* 
thai it !■•• ifii il.i\* Uinri" trial. I r«>w*<i. i» t t«» •■xti-inl t.i iiiii-rr.Tr miiU th«- jr»i*..^n* 
of W A 4*' <••■«. IV. f. '.'.1. iinr hi «a«f» «i| tr«a-»»h ri-t.it.nj: to i!m* o«;n. 

WhiTf tin- jury i^tin i i- iiuiirri-i-i. a m<iti<>ii ma\ !*•• n,,ni.- nn tin- j«rt of th*< rrtimn m 
tht* t^nart ••! fM'ii-iMm-ri. lor h-aVt- to tin- ulif-ril! to .ui.i-nii tin* |^»inl. I )-i*»t. IM" Hi 
— ('hitti. 

* Ity ii !••-•». IV. r. ."i«». ». 'J7. if any man -hall U> rfturintl an a juror for the trial of any 
i*AU<< in am uf tlif riniri- in tin- .»• t ui<-iiti<*i.i«l wlm -ii.ill nut l»- «|uaiiti<^i a<iurtlit>< t»> 

the art. tip' want of mi. h *|ii ilitii atimi -hall If pmm| • .hi I rhalli-n^t*. an<l Im» »hAii l« 

(lifir liar l'>'<1 ii|*mii mi. It riialh-np- it tin- < ••url -hall U* -.it;*ti«-*i "t th»- Ui*l . an*l if aaj a-*a 
rt*turii«il a-* a juror tor tin* trial «•! mi) mh-Ii l««m* -ii.tll !■*• i|iia!itif«l in othrr r<r*|««ta 
anx>r«liii^ to tin* int. tin* want of tn-fhoM -Ii.ill not «»n -inii trial, in ani raa». nv;l at 
friiiuiial. U- a* • f|it»ii .if* ^<nhJ iuii«f i>| i halh-n^f. fttlo-r l.y thf c*r«i»Jiii or tin- |«rtv. a*'* 
an ritiiM* |.-r il>« ii.il trill.' i in- man mi rfltirii«-<i uj-»n In- own a|>|<lnat.on. I*p>iimi. d<4 Co 

fXtfllti to .i||\ *| •■!-.. il juinr. 

11) m'i-i *.*. ii>i « iiall< ii/i M*iali If takt-u to any |mn«*l of juror* for want of a kiu£*t 
Ikmiii/ r« tiiMn'ii in -ii. i. |>.iii'-i. iii«r any array i|iia.«lif«l i.\ r*-av>ii of any »ut~h rtiallrn^r. 

It) ■*!•• t. '.'.'. .U .ili ii.-jii.-t* l.. )■•• taki-li lifh>n* nil) ■»! tli«- • nurU III thr ai't t»rcUi«««l 
whi'ri'iii tin- k.iiv.* i- a | -a: i). Iiowmh-ht it !•»■. m»l* it I.M.m«l.n>: it lw alif^ftl It) thetn thai 
»U«* lor tin k.nj tli.il si..- jiili-i". <»t tln»»f llli|iif*l»». *'T •• tin* ot thrill. I«r Iml iotliArrvffit l'« 
tin* knit; . y\ -i»« 1 1 in iu> m- -ii.ill u<it ri'iiiam uut.ik.-n tor that ratiM*. but if lh«*r tkal 
put* for llo- km; Mill • ii.tiit-ii k >. an) o| ili»»-f juror-. ti»* y •hall aMir^n of thnr rhailr*n^*a 
iraUfH'i-i.'t.i.ii. .in i ti..- limn ••! tin* nam** rh.iil* -iA|S« a *iiail In- im|Uiml ol aritfniittc to 
tin* iUM"««in ••! tin- ti.itit . .mil it -lull U> |-r«N if«hil In tlif takllir/ol tlif Mlur iD«|Ui«<t» a. 
w* it f>hall !•«• iotiii«l. ii tii*- « i,.»li. nj:»-. hf tnif or not. attt-r tin* •h*«-r«*l«oii of thr own . 
ami no |fr-on aiiai«:ii<«l i-r 1 1 • ■ j : • i • r or t»l-ny «huli If a«iinill«^i lt> «ny |*fr«-iupU>f7 r*aai- 
Iflip* ali.i •■ tin- iiiiiiiIn r <-t t\\. i « f \ . 

Ami. !■) 7 a "»ii.o IV •■ 'J*. .. .:. if aiiv |M>rMiu hpIi.:«-«1 for any tr ra * xm . felotty. <-# 
pirarv -hall i ii.illf lu'f |--n iu|t.-i:l\ a •jif.i t *>c nuinl-r "t thf ui«*n rrturnrd to hr of Itm 
jury than m.. n |mm>*>u »• •iitii l*-*i I.) mw mi to « hull** !!*;•• in any of thf «anl nw , «rn 

{•••r« a iupt*>iy . lialli iik'«* U'\n|nl thf iuiiuU*r ulli>Mf<l \*\ law in any of thr aaai rraara aka4 
N*fiitii*-K \*i.«l. aifl thf trial ol *m h |M-r*M'ii -hall pn«titl aa it iai •tK'h raallra|p» kva4 
IfiH'ii liiaihv i IIITTl. 

1 Thf ». li.-i IV. t- ai. «. 47 prii%nit-<i that twthun: in that act ci>iitainr«l ahall ri1c*i 
or lw roii-tiiifl tn f\tfii«i !•• •l«|.ri\f ai. \ alifii iii-iii tf«i or ini|wa«lir«| of iar Muar 
or iiumI. fiif.iii'.iir ••( tlif r.jjit of h. in^ trif-i 1) a jur\ i- m* /i r.iv tin/**, lait thai, cm liU 
|>ra)fri>: *v.r\ .« 1 :■ n «... *ii-ii- t« «1 '-r iiu|<f.i« li*-«i. thf «li«-ialt. or olii«*r pn'|*rf BUfta*4#V. 

nhali. I>) i!!i.iii>i "»t tii.- ••>ui:. r.-iiiru lor « if Lull ••! iln- jurj a t*oni|M*irnt numb#r «f 

alifii«. it *•• rii.ni) Hi.-..- if in tlif town or ] 1»- •• ah* r- tin* trial !• ha*i. and if n*»4. tbm 
-o mam in.. i.« .to »ii. ill »* t> >uit- 1 m tii*- ■aim* ti*wii »«r pl.iff. i! any; and that no m>-h 
al.ffi jur«-t -I. .ill I-- I .iK. t*> I • • hail*-!.):*-.! I-t a.iiit ••! tr*^*li*il*l «* of any othrr «^nalA- 
t-aiioii r*-i .r> I *v a }.. .i-! l.ii 1 !■■.••) -i ii .ii.* ii in i\ ) . tial!fii r :f«l lor any otnrr cmnML 

111 llkf llnM.tr .t- ;! hf «•!•■ «|iiai:tl*il I*) lln- a> : ' IIIIT1 

■ Jhf ]ii\iit^f u takf-u uM4t Irom it-rauu* imhcii-U ol high troaaon by tito 1 A 1 !%• 
+*2 
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yet in the case of Egyptians* under the statute 22 Hen. VIII. c. 10 ;) that on 
every panel there should be a competent number of hundredors ; w and that the 
particular jurors should be omni exceptions majores, — not liable to objection either 
propter honoris respectum, propter defectum, propter affectum, or propter delictum. 
♦Challenges upon any of the foregoing counts are styled challenges for rto&Q 
cause, which may be without stint in both criminal and civil trials. But *- 
in criminal cases, or at least in capital ones, there is, infavorem vitce, allowed to 
the prisoner an arbitrary and capricious species of challenge to a certain number 
of jurors, without showing any cause at all, which is called a peremptory chal- 
lenge ; a provision full of that tenderness and humanity to prisoners for which 
our English laws are justly famous. 11 This is grounded on two reasons. 1. As 
every one must be sensible what sudden impressions and unaccountable preju- 
dices we are apt to conceive upon the bare looks and gestures of another, and 
how necessary it is that a prisoner (when put to defend his life) should have a 
good opinion of his jury, the want of which might totally disconcert him, the 
Jaw wills not that he should be tried by any one man against whom he has con- 
ceived a prejudice, even without being able to assign a reason fbr such his dis- 
like. 2. Because, upon challenges for cause shown, if the reasons assigned 
prove insufficient to set aside the juror, perhaps the bare questioning his indif- 
ference may sometimes provoke a resentment, to prevent all ill consequences 
from which the prisoner is still at liberty, if he pleases, peremptorily to set him 
aside. 

This privilege of peremptory challenges, though granted to the prisoner, is 
denied to the King by the statute 33 Edw. I. st. 4, which enacts that the king 
shall challenge no jurors without assigning a cause certain, to be tried and 
approved by the court. However, it is held that the king need not assign his 
cause of challenge till all the panel is gone through, and unless there cannot be 
a full jury without the person so challenged; and then, and not sooner, the 
king's counsel must show the cause, otherwise the juror shall be sworn. (q) lt 

The peremptory challenges of the prisoner must, however, have some reason- 
able boundary; otherwise he might never *be tried. This reasonable r*Q*>i 
boundary is settled by the common law to be the number of thirty -five ; *• 
that is, one under the number of three full juries. For the law judges that 
five-and-thirty are fully sufficient to allow the most timorous man to challenge 
through mere caprice; and that he who peremptorily challenges a greater 
number, or three full juries, has no intention to be triea at all. And therefore 
it dealt with one who peremptorily challenges above thirty-five, and will not 
retract his challenge, as with one who stands mute or refuses his trial, by sen- 
tencing him to the peine forte et dure in felony, and by attainting him in 
t reason. (r) And so the law stands at this day with regard to treason of any 
kind. 

(f) 2 Hawk. P. C 413. 2 IU1. P. C 271. (*) 2 HaL P. C. 988. 

and M. c. 10, which directs that all trials for that offence shall take place as at common 
law. — Cuittv. 

• The 28 Edw. III. c. 13, on which this right of aliens was founded, was repealed, at to 
Egyptians, by the 1 & 2 Ph. and M. c. 4, s. 3 and the 5 Eliz. o. 20, which enacted that they 
should be tried by the inhabitants of the county where they were arrested, and not per 
vxcdii tntem lingua ; but that provision was repealed by the 23 Geo. III. c. 51 ; and Egyptians 
are now dealt with under the vagrant acts as rogues and vagabonds. — Chitty. 

10 The right to challenge for want of hundredors is now taken away, by the 6 Geo. IV, 
c. 50, s. 13. — Cuittv. 

11 A peremptory challenge is not allowed in the trial of collateral issues, (Fost. 42,) 
nor in any trial for a misdemeanour. 2 Harg. St. Tr. 808, and 4 Harg. St. Tr. 1.— 
Christian. 

" And the practice is the same both in trials for misdemeanours and for capital 
offences. 3 Harg. St. Tr. 519. Where there is a challenge for cause, two persons in 
court not of the jury are sworn to try whether the juryman challenged will try the 
prisoner indifferently. Evidence is then produced to support the challenge, and, accord- 
ing to the verdict of the two tryers, the juryman is admitted or rejected. A juryman 
was thus set aside in O'Coigley's trial for treason, because, upon looking at the prisoners, 
he had uttered the words " damned rascals." See O'Coigley'a Trial. — Christian. 
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Hut by ntatute 22 Hen. VIII. v. 14. (which, with regard to felon iea, auurda 
unn-|HiilV<l by Matute 1 &. 2 l'h. ami M. c. lu.i ly thin nialute, I may, no perm 
arraigned lor fell my tan be admitted to make any tut in* than treaty firreinpUify 
challenge*. Hut hiiw it tin- prisoner will |>ereiuj»tonly t-halleiii{e twenty-one? 
what nhull he ih iih* ! Th«* old opinion wan, that judgment of jaiae forte ft Jmre 
ahould I a* given, un where hi* ehulleuged thirty-nix at the common law,, « bat 
tin* U'ttrr i>|iiiiiim mtiiia t<» U'i/j that nueh challenge nhall only In? diaregaftird 
aii«1 overruled lieiuune, limt. tin* eommon law iloth not infliit the judgment 
of iteiiuure t<»r ehullengini; twenty -one. ueither iloth the ntatute infliit it . and 
no In'uvv a judgment tor that of eniivietion, whirl* nueeeedn it • nhall not t« irav 
poned \,\ iiu])limtioii. Secondly, tin* won In of tin* ntatute art*, "that be I* n**l 
adimtti'l to eliuileiige iiiorv than twenty;" tin* evident conntrin -lion of w huh t*. 
that any further eliuileiige nhall Ik* disallowed or prevented ; and therefore, l-v-ingr; 
null I nun tin* l»egiuniug. and never in tart a challenge, it can •ubject the prtauncr 
to no punishment; hut t lit* juror nhall lie rcgularlv nworti. u 

It', hy rciiN.n of challenges or tin* do fault of tin* jun»rw, a numVient nam^ 
•SV 1 rulilint ' u> hH< * °1' tin* original |*ancl. a ttiirs "may la? aw an Jed an in citiI 
J euimen.i u ) till tin* nuinUr of twelve in nwoni. •• well and truly to try. and 
true del iv cramo make, hetueeii our sovereign lord the king and the imnooer 
whom they have in charge; and a true verdict to give according to their en- 
deuce.' ' 

When the jurv in nwoni. if it In- it eaune of any eonneipienre, the indictment 
in usually o|H a iie<i, mid the evideiire mamhalled. examined, and enforced, by the 
eouimel tor the cn»wn or pn»-*ecutioii. Hut it in a n«»ttlrd rule at common law 
that no eoiuiM a l nhall Ik* allowed a primmer ujhui hin trial, upon the general mmmm 
in any capital erime, unlenn nuine jH.int of law nhall arine pn»jier to l»e delated * w) 
A rule w liii-li ^however it may !•«• (uiHiatcd under cover of that noble dee la ratios 
of the law. when rightly understood, that the judge nhall lie coonnel lor the 
prisoner; that i-. nhall nee that the preceding* airaiimt him are legal and at nelly 
regular ij< neeiim to U> not ut all of a piece with the rent of the humane treat- 
ment ••! prim'tien* bv the Kngli»h law For U|m»u what lace of reason ran that 
**sir*taiiee be denied to KlVe the hie of a man whieh yet in allowed him in pnjae- 
CUtioii* tiir every |»ettV tlVnJiasn.' Nor indeed in it. ntrictly speaking, a part of 
our aiitii'itt law; lor the Mirn»r.« i/t having olwcrved the necessity o| miudm-I in 
civil nuitn. " \%ho know how to toruanl and iletemi the eaunc. by the rale* of law 
and cunfiiiim of the realm." immediately ufterwanU subjoin*, "and more neeea- 
aury an- the\ ti«r defence ii|miii indietmeutn and ap|»eal*of felony than u|»»n«'tb*r 
Venial iau-e- ".: " And the jiiil^*-n theiunelven are no n<*linible of thin deleft that 

i* :ll»-k I' r 414 t4 >*— t.iWahfcbh %'md.j mm HM f tkn p*m~ • m 

i' J li»-l .'.T .' Hit I' 1" .T- 1 rum 7iai«.'IJ«i ni uptJuJi*** k»i f um «^#»rh«B 

I* «•• \-mk iii |-c •»■* Hul in ni»r» ■•'•nmkMfcfM *4 7*1 ■ lapfa •#••■■* tLttim jmr— ^ i. ■■■§«»•• pgtOmmm <^ 

fBi'l.t-i t MlM^i.MiN 4W»f U.\. lU-n^li Hi. «.■«.!! n.s| 11 it in .lint . mm.'«j p+* 4 +*-* Wk f^vw-M. " %m 

»» i«« » »■ r * i.« « i^n-l i.< l» r«larti>«l tmtUimitr 4 luat. ihaa mi •••■«. | i *memi% •. mtrntM^m »mk$ »m urnf* m. m4 

•» 4»l Tt :-■* l.-kr*.4«- lb> pf -•.?,. m*r -rtmi km to ta^K. a- I-*** 

I* .' I lawk I' 1 •■■• |.tg* j^* «t«li m »4 alk-wtt M a»y tttaiwi ^- 1 

( »,NiHi.ili.-kf I hi. 1 IT? fi«r« *n.4hrr •*f*littoi«Ml r«i»« TKi> »til t- ■■■!>■■ 1 y wynwj tfM> Ut w^ 

prwii. r .l M iii.] I. •,. 1 4i.il.«i u 11 .. «I.| 1, 1 |. . . i,tr»- BMft.li ..b »j'.. «h«k af*^* •• r»*MtHnr«» « «p««h^ 

4m 1*4 ■: 1. li I -f<| N.-tiu.cl.aai «li.n l.i«t. •!> ««i>l >Ip> Bil^fM - .4|»»» ♦*. ** lr** At ^wv«4« « v* »n**v . « •«« 

cUr-l -t Tl 7^ «ii tbr .nit r ..| trw.4, tl^l <«M iiHy*# J* B V n«ffiBrr. »U «ai«M^. if f».«tf tf w«W 

W (n. 1. (in pr* #. t| ^r*f a-*r 1* fcMf a^ ril trf mm " «« » a 

'• 1 "- .' I »Ul*.U 111 IW Ltfia t*lL ••OM U^ 

■I* li< r iVk n> 1ti« Ji •ml. *rt>1 alVr him l>US-f III11, pm+l* t ttmtU* wy^rn 

(••I !•■»:. I. I .'-it*. 11 •* l.i«. iiu^iiml ihftl ib» l-t.-ftt r-v*ir f. fc-*«4» iMWi 

rtr «ji.-. ' j ■ a I ! -r (If* in ■«* f.-.i ■Whf'*! !•• |«l-t «.«r« l j trraaifM #rf 
• U« ■ I II 1. I n.>ai..i,.- I |-r* 'inn* . • l^i-lrra 47 *i.l 4« 

11 N«i« (in- *i.iiut.- T A nii.-n. IV. i- •>, » ,; | iaK |.„ t nn PI1I | | a> »]| ibmbt an th«> |«ut 
by eii.ii i.nj lit it t\.i\ |*-i.-ni)-t'ii\ i li.iili-ii^i- U-\i.ini the miintx-r allowed \<? U« -fill 
U> • -iii.-. l\ K'.-l ..ii<l tl.«- ti.al •>! tin .>it.n.i. r 0I1.1II |>r> M *td m» if im •ueh rhailrfi|Bv a*4 
ln««'ii n. !■!•■ "^ii n tkr. 

11 "1 !.•■ 1 i.-fiiif .- ii'it all..«.^i ii.iiit-i-I !•• |.].mi1 hi* iMu-t- t^fur** th«* jury in an« f«4Vw*?. 
wh.ii.. r .t .- 1 i|..i.il «r » nil. 11 tin- U lit fit «.! . I. r^\ . n-*r in *ea*e of |«-lly Ut*«^it Bat 
in 11. . — i- in« in- i.i- iif j r.-"i.. r «-i -It '••ipi.mt i* jill-.w.-l i-iniiim*! ah in mill artk«n«. hmA 

e«eii !«•:■ '( • •!•'• i.i -1.1 • .1111. ••! Iiii%i- tin* :i«-i*t.oi ! 1 ■miii-«-1 '.» fiAnunr th*» *jrilB«**wa 

aiioi.-. i\* i.< ii.ii... ii tl..- n-i.t ..1 ,i.|.|.. •..!,.; tl..- :iin. 1 U\ a M «.*. f. lt*ft. 3 •'aaiav 
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they never scruple to allow a prisoner counsel to instruct him what questions to 
ask, or even to *ask questions for him, with respect to matters of fact; r*9&A 
for as to matters of law arising on the trial, they are entitled to the assist- *- 
ante of counsel. But, lest this indulgence should be intercepted by superior in- 
fluence in the case of state-criminals, the legislature has directed, by statute 7 
W. III. c. 3, that persons indicted for such high treason as works a corruption of 
the blood, or misprision thereof, (except treason in counterfeiting the king's coin 
or seals,) may make their full defence by counsel, not exceeding two, to be 
named by the prisoner and assigned by the court or judge: and the same indul- 
gence, by statute 20 Geo. II. c. 80, is extended to parliamentary impeachments for 
)igh treason which were excepted in the former act. 1 * 



B 



The maxim that the judge is counsel for the prisoner signified nothing more than that 
the judge shall take care that the prisoner does not suffer from the want of counsel. The 
judge is counsel only for public justice, and to promote that object alone all his inquiries 
and attention ought to be directed. Upon a trial for the murder of a male child, the 
counsel for the prosecution concluded his case without asking the sex of the child; and 
the judge would not permit him afterwards to call a witness to prove it, but, in conse- 
quence of the omission, he directed the jury to acquit the prisoner. But, to the honour 
of that judge, it ought to be stated that he declared afterwards in private his regret for 
his conduct. This case is well remembered ; but it ought never to be cited but with 
renrobat ion. — Ch risti an. 

" And see further, as to the allowance and assigning of counsel, 1 Chitt. C. L. 2d ed. 407 
to 411. — Cuitty. 

Upon the trial of issues which do not turn upon the question of guilty or not fuilty, 
but upon collateral facts, prisoners under a capital charge, whether for treason or felony, 
always were entitled to the full assistance of counsel. Fost. 232, 242. 

It is very extraordinary that the law of England should have denied the assistance of 
counsel when it is wanted most, — viz., to defend the life, the honour, and all the property 
of an individual. It is the extension of that maxim of natural equity, that every one 
shall be heard in his own cause, that warrants the admission of hired advocates in courts 
of justice ; for there is much greater inequality in the powers of explanation and per- 
suasion in the natural state of the human mind than when it is improved by education 
and experience. Among professional men of established character, the difference in 
their skill and management is generally so inconsiderable that the decision of the cause 
depends only upon the superiority of the justice in the respective cases of the litigating 
parties. Hence the practice of an advocate is absolutely necessary to the administration 
of substantial justice. An honourable barrister will never misstate either law or facts 
within his own knowledge ; but he is justified in urging any argument, whatever may be 
his own opinion of the solidity or justness of it, which he may think will promote the 
interests of his client; for reasoning in courts of justice and in the ordinary affairs of 
life seldom admits of geometrical demonstration ; but it happens not un frequently that 
the same argument which appears sophistry to one is sound logic in the mind of another; 
and every day's experience proves that the opinions of a judge and an advocate are often 
diametrically opposite. Many circumstances may occur which will justify or compel an 
individual member of the profession to refuse the defence of a particular client; but a 
cause can hardly be conceived which ought to be rejected by all the bar ; for such a con- 
duct in the profession would excite so strong a prejudice against the party as to render 
him in a great degree condemned before his trial. Let the circumstances against a 
prisoner be ever so atrocious, it is still the duty of the advocate to see that his client k 
convicted according to those rules and forms which the wisdom of the legislature has 
established as the best protection of the liberty and the security of the subject. But the 
conduct of counsel in the prosecution of criminals ought to be very different from that 
which is required from them in civil actions or when they are engaged on the side of a 
prisoner: in the latter cases they are the advocates of their client only, and speak but 
by his instruction and permission : in the former they are the advocates of public justice, 
or, to speak more professionally, they are the advocates of the king, who in all criminal 
prosecutions is the representative of the people: and both the king and the country 
mu^t be better satisfied with the acquittal of the innocent than with the conviction of 
the guilty. Hence in all criminal prosecutions, especially where the prisoner can have 
no counsel to plead for him, a barrister is as much bound to disclose all those circum- 
stau cs to the jury, and to reason upon them as fully, which are favourable to the 
prisoner, a< those which are likely to support the prosecution. 

When this note was written, the editor was not aware that the general observation* 
contained in it were sanctioned by so great authorities as Cicero and Pantetiua, 
Cicero makes the distinction that it is the duty of the judge to pursue the truth, 
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The doetrine of ovideiuv ii|hhi plea* f if tin* t-rown i* in in out re«perta tin* umi 
an thai upon c-ivil artioii-. There iir«'. however, u lew lending |n»nit« wbrrnii. Ii» 
acverttl -tatuii"* ami resolution*, u difference i« made I *• I ween civil and i nnunal 
evidem-e. 

First, in ull ••jim-h of hiuh treason, in-i it treason. an<l mi*|iri«ion of t rr a**). Hr 
■Utility I Kdw VI. <-. IJ. ami ."» A ii Kdw. VI r II. fm. lawful witiu^v* arr re- 
quired !■• ruiiVH't » |iri*"in*r ; mile** he -hall willingly ami without vi<»I*ii<e **»» 
/<*.« tin* -aim* lly Malule I A J I'h ami M t- |». a ttirther exception i« mi>i« 
to treason* in t-iiiititi-rii>itiiitf the kih^- ^euU or «i ^nature*, ami treason* t«-ffi- 
ceniiinr emu iiirrmt within thi- realm: ami more partii -nlarly. I«v r II. th* 
offem-i-- <>f iiiijMirtiti^ «-• >it ■■ i «-ri«-i i ton-i^n imuit-y nirrent in tin* kingdom, and 
impairing. ■■■»niil«-rti"it inir. «»r for^m^ any current nun The «tatuie« n A •• W 
*or-i HI «' -•"». Mii'l lo A * I • t (i««» II 4- -••.III flu-It- «lil«MM|i|fii| rlM)*:«»ht 
1 ^ o| (his vpnirs nf treason, i|o nKo provide that I In* offender* may I* in- 
dicted, arraigned, tried, roiivirted, ami attainted hy tin* like evidem ■• and :n 
Mich manner atiil |i>rm a** may he had mid ti*cd ai;aiii*t offender* for i»«iii.:rr- 
feitin^ the kiiis*** im»ncy linf , hy «tntute 7 \V III. c* 11, in | »n im-iit !••!•• for 
thorn' 1 1-1:1*4 m* to uhirh that art extend*, the -aim* rule <of rt"«|iiiriiii» f*ro wit- 
nowte*i i-* a^ain enforced ; with thi* addition, that the fVijifrMiun n|" thr pn*»n«-r. 
wliifli >hull loiintiTvail tin* m-ii-- ity of mwIi proof. tnuM In* in 'ij«*n *-*»mrf la 
the roiiMriirtiuii nf whii'h a«t, it hath heen h«iMi*fi •/ j that a «i»n!"e**ion nf tfc* 
priHonrr taken out of emirt. hefnre a ruai;i*tmte or jN'pwm having enm|«-trnt 
authority to take it. ami proved hy two witne««e*. m **utti«-i«-nt toconvirt him of 
treason, lint ha-ty. unguarded eorife*<iinii*4. made to pi-num* having m* aarh 
authority, ou^ht not !•» hr admitted a** evideme iiihIit thi* f»tatutf And in> 
deed, i-vi'ii in rati't nf fi'loiiy at tin* «'iifnin«iii law, they an* the wi*akr*t and tu*m\ 
•ua|»irii»ii- nf all ti*-tiiiioriv ; vwr liahle to In* ohtained hy artitiVe, lal*e hofwNK 
pmmi-i'-uf favour, or iiiriian-; •.tlilniu rrim-inlHri *\ aefiirately.iir n«j"»rt«--l « ith 
clue |»n'fi-inii ; mnl inrapahh* in their natun* of h«iit<; di«|»niv«*«| hy other nr na- 
tive rviilem-r ■• ||y the Klliu- Mutilte, 7 W. Ill . it i<* lift lannl that Uith w ll- 
neiwe^ hum Im« to the Kinie overt art of treason, orone to <»ne overt a*-l and tK« 
Other to another overt art. of the »ame ttpeeie* i»f trea<Mifi.. '•« and not of di*tinri 
heailH or kin-N; ami no evidem-i* ^hall he a<lmittei| to jimve any «ivert a* t d*4 

Irtjt it i* p. rr>i;tti<i t<» .tti u»i\«M.it«' in nrtfe what h.i* niilv lh«* m-ii» Manor of it. ||« 
■ayn hi- Ui'iill ii-it hi\f \«nfur.'l him- If in ho«- .i<l%am-«*il tin* »««|-i-i*11t «b«-« 

he n:ti« unt:iitf ii|->n |<liil | i.\ if it hud imt «!••• !•«•. n th«« i»pllih»li i»f lh«» fT+\rmi 

of tll«* -(•••! -. I'iUi i-tiu*. "./.• -i .•.' *.■■■■; -r in i- 1 '..i i J ■•■'■■•/•i »"jui : /■Ifr.^i »vi«kk^|B i^»V 

Stmi/i". ■ ' i •!...... i .i» i . r- /.'■■.!• r.-.- yii -/' j.ti'.- r. ;.f.r..rfim ndK Jr / At' -«f»AaJ jr*^^*#m ■ 

non .iu.i. r '-., ••»«! i Mn f ii'f? /r,i> ijiiiMi.. ^i-i.tin-m 1'iiujt* ." (*«•. i// 'flf. /iA. 2. r !♦ — 

C'aai»TM\. 

Ami ii"M tin* v.ilu.il.l.- |.r:vili-ir*' hi* U-i-n i'Xt»'ii>hi| to all |N*rMm« arriM««l nf f«-|oat. 
hy Mai •< A 7 W. I V • III. hi iilin-h it i« •ii.h t«-«l thai nil |«T**»n» tn«l for fehm:«*» •LmUl 
In* ivlfnitN-il. a!ler the i- !•■«•• nf 1 1 ■ - - ru-i* |nr tin* |<o»»«i'ulioii. to niaki* full Ai»*«rr mt>A 
defefiii- tlnft*i. hi i.<un»i'l h-ariii'd in tin* IaM. or hi utlorm-w in c*Hirt* whrf atfrfaw y 

pHM'tl**' .1* •■■•illi«'l ->II1i *KT. 

M ll -•in- t'i If ti.<u i-lenrlv i-t.il-li-hi-*! that • fr»f and voluntanr mnf««Mi hi % 
|N«rMi|i m i u*i*i| «'t .hi ..ihui-.-. iihi'tln*r iiijiI** Iff.irc hi« n|>|>rrheii«|o|i of aftt*r. wh#ta*V 
on a jiiih< i.il • \ iinin.itiitii or aiii-r i ••irimitiiiiiit. wli»'th»r nilue»«*i into writing •* aot,— 
in •Imrt ti.at .im\ \ ••lnnf ar> i-niit*-«*>i>iii imi-Ii- l-y * |>n*«»ii*-r tci any |irr«a>n. at any tim* .^ 
|ilae«*. i« »?roiij * viil.-n. •• a^uiiiot h:ui. atel. it «.it i-lut-l* if ily |»n»Trd. MifBei«>nt tArvNAitrt 
without .mi t ■ -i r» •••■ -f.it ;iii» i iri iini*>taii- ••. Hut tin- i • nf •<••>!• •!! itiu*t In* voluntan . n>4 
ohtaiiK'l l-i :iii|<r>| i-r :nthi« n- •• n-r •Ir.iuu limn th«* jri-iiier hy mean* «»f a threat or 
|iroliii-«* . !"r. i.-iatvir »l:jht ii.»- |>r • ojib:««- i>r threat mav havr Uvn. a i fid m% u m> 
ohiaiiitl • ■■in--" !••■ i« •■■;!•■ I in ••! :•!• n> ••. «<n i«..uin! nf the uitrrrtaiiill and tAt)«r4 
wlietin r it » •- i.<>: in.fli- ratluT H->ru .1 in- *t iv •• ••! N-ar or ••! mtf-r«-«l than fr<>m a i»aiM <V 

piili I'll . I.\ -•■ 1 !••• |<ri-<n* : - -■ »'• nt iiiii«r ift !•■ t*k»ii u|«»n t«th. anil. 1^ bn> 

h:t» I* •!! -a -i '.i.tii't U- 1 \>i ;i> «\i-iii. •■ \ • «»nf^«»|, ,n i« evuirnrv cmhr 

afsain-t ;li. }-■ .-ii . i.t. -«'.ti to - 11 t ii 1 1.*! ■ •!.•!• %irl."ii*rh the* ar«- |iTi>t«h1 u* 1^ km 
atxN.iiij .. . . ^- .■ I'ij.i i; v , .. «. . .,:, i in.- .1:1:. ,, .;.r...» Ttr r -- r - ! |-rtmj nn thw wilfwt. 
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expressly laid in the indictment." And therefore, in Sir John Fenwick's case, 
in king William's time, where there was but one witness, an act of parliament(c) 
was made on purpose to attaint him of treason, and he was executed.(rf) But 
in almost every other accusation one positive witness is sufficient. Baron Mon- 
tesquieu lays it down for a rule(e) tnat those laws which condemn a man to 
death in any case, on the deposition of a single witness, are fatal to liberty; and 
lie adds this reason, that the witness who affirms, and the accused who denies, 
niako an equal balance :(/) there is a necessity therefore to call *in a r*Q*Q 
third man to incline the scale. But this seems to be carrying matters L 
too far j for there are some crimes in which the very privacy of their nature ex- 
cludes the possibility of having more than one witness: must these, therefore, 
escape unpunished? Neither indeed is the bare denial of the person accused 
equivalent to the positive oath of a disinterested witness. In cases of indict- 
ments for perjury this doctrine is better founded; and there our law adopts it: 
for one witness is not allowed to convict a man for perjury; because then there 
is only one oath against another.(^) In cases of treason also there is the ac- 
cused's oath of allegiance to counterpoise the information of a single witness; 
and that may perhaps be one reason why the law requires a double testimony 
to convict him ; though the principal reason undoubtedly is to secure the sub- 
ject from being sacrificed to fictitious conspiracies, which have been the engines 
of profligate and crafty politicians in all ages. 

Secondly, though from the reversal of colonel Sidney's attainder by act of par- 
liament, in 1689,(A) it may be collected(t') that the mere similitude of band- 
writing in two papers shown to a jury, without other concurrent testimony, is 
no evidence that both were written by the same person; yet undoubtedly the 
testimony of witnesses, well acquainted with the party's hand, that they believe 
the paper in question to have been written by him, is evidence to be left to a 
jurv.O') 1 " 

Thirdly, by the statute 21 Jac. I. c. 27, a mother of a bastard child, concealing 
its death, must prove by one witness that the child was born dead; otherwise 
such concealment shall be evidence of her having murdered it.(A) 1 * 

Fourthly, all presumptive evidence of felony should be admitted cautiously; 
for the law holds that it is better that ten guilty persons escape than that one 
innocent suffer. *And Sir Matthew Hale in particular^/) lays down two r^ogg 
rules most prudent and necessary to be observed: 1. Never to convict a •■ 
man for stealing the goods of a person unknown, merely because he will give no 
account how he came by them, unless an actual felony be proved of such goods; 
and, 2. Never to convict any person of murder or manslaughter till at least the 
body be found dead; on account of two instances he mentions where persons 
were executed for the murder of others who were then alive but missing. 

Lastly, it was an antient and commonly-received practice(m) (derived from 
the civil law, and which also to this day obtains in the kingdom of Prance)(n) 
that as counsel was not allowed to any prisoner accused of a capital crime, so 
neither should he be suffered to exculpate himself by the testimony of any wit- 
nesses. And therefore it deserves to be remembered to the honour of Mary L, 
(whose early sentiments, till her marriage with Philip of Spain, seem to have 
been humane and gcnerous,)(o) that when she appointed Sir Richard Morgan 

(') Stir . 8 W 1 II. c. 4. d»»a rue, ad. 171B. St. Tr. ri. 69. LaTer*a caaa, aa 17J1 

C> St. Tr. v. 40. lbkL 279. Henzey'a caaa, aa 17M. ♦ Burr. SO. 

(•• Sp. L. h. xii. c. 3. (*) S*« page 19*. 

(/, IU< car. c. 13. («) 2 HahP. C 290. 

(»» 1'» M-kI. 191. (»)8t. Tr. i. jxurim. 

< » St Tr. viii. 47 1 (•) Domat Publ. Law, b. UL 1 1. Moataaq. Sp. L. b. xxix. 

(«i 1 M.wk. J'. (.431. ell. 

(>> l.-Til Proton's ca-w. a.d. 1690. St Tr. It. 453. Fran- (•) See page 17. 

17 By "> & Vict. c. 51, where the overt act is an attempt to injure the person of the 
sovereign, a conviction may he had on the same evidence as if the prisoner were charged 
Tiith murder: so that in this case two witnesses are not required. — Stewart. 

1M But the proof of handwriting is not evidence in high treason unless the papers are 
found in the custody of the prisoner. 1 Burr. 644. — Christian. 

19 Repealed, by 43 Geo. ill. c. 58, which is also repealed, hy 9 Geo. IV. c. 31.— Chittt. 
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chief jn-liff i»f tin* (-••iiitiiciii filma nlie enjoined him. "that not wit hat a tiding !*•• 
old error. %% liich dhi imi admit any wit new to »|N*ak. or any othrr maitc-r V* be 
heard, in lavour of tln a adversary, her majeMy l»eiiie; jmrtv; hrr ImrhnrWa p*e»a- 
Rurr wan I hat whatsoever 4*«»ul«l Ik* hroii^ht hi lavour of the Mihjert »h«»«^l h*» 
admitted (o Ih* heard, and, moreover, that tin* juMn-e* nhoiild not j*er*uade tbem 
helve** to nit in judgment otherwise lor Iut hitfhiiiim than tor her Mihjert ' a . 
Afterward**, in mir partieiilur iiiMam*e. ikIk'H emliecJEliiiK the q tier n'» military 
alore* u;in made leloiiy hy Mutute ll\ Kliz r 4.) it wan provided that any pmM 
!iii|N*af-lM-f| tor Mii-h lelon\ "should U* reeeived ami admitted to make any iawfml 
proof thai lu a nuild. hv lawful w it iieaa or otherwise. |nr hia dineharire and «le* 
ii'iiii, " and in general tin* rotirt** ijrew mi heartily u**hained of a d*** tnn«* «n 
,,..... , unreusniiuhle and oppressive that a prartire was 'gradually int n«d«^rd 

' « »l rxniiiiniiii! witnesses tor the primmer. Imt not njiofi oath, y the c*wn- 
mi|iirit«f nt whieh Mill wni, that tin* jury gave !••■»«• eredit to thr pm-mcr'* rri- 
dehee tlian to that prod need hy the erown. Sir Kdwanl <%ikrir» protect • trey 
atron^ly against this ttniiiiiii-nl pruetiee ; d«»elariiiir that he nrvrr read in any 
art ot parliament, liook-ense. or reeord, that in erimiual ease* thr |*rty aer*a«cd 
•1I1011M not havi* witnesses mvohi fur him. ami therelore there w a* not *M»ma«a 
an *t at >iht juris utruiiiM it •.« • Ami tin* house of common* wiTi* mi MhuMf •/ 
this nh-uniilv that, in tin- hill tor 11 hoi i shine; hoMilitien hetwren Kngland and 
Keotlami. t ■ when feloiiie* eoiumitted hy Kne;h*»hinen in Scotland «rrv ordered 
to Ih* tried in one of the tlmr northern cotu»lie**. they insiMed on a elan*e. at. i 
carried it- n • against thr eflort**of Imth the erown and tin* hi him* of 1< ird» aj*a:n«l 
the prai-liiv of tin* emirl** in Kinrland. and flu* expre**** law of S«*otlaiid.- ir "thai 
in all mm li trialh. t«*r tin* hetier di-eovery of tin* truth, and the letter informal ••« 
of the <iiiiM-i<-iiei-ft of the jury ami ju*»liees. then* -hall U* allowed to thr party 
arraigned tin* l*eiiefit of -uc-h eredihle witiie**e* to In* examined upon oath aa 
can In* produced ji.r In** i-h*ariii^ and jii^fitieatinii." At l«in;th. hy thr vtatatr 7 
W. ill v ;». thr Kline inraMin- of ' jiiMirr **n* e*tahli*»he<l throu^hont ail tLr 
realm in <a**e*» of trea^ui within tlie wl: and it wan aftrrwanU deHarrd. hr 
Matutf I A urn*.*. 'J. <■'.». that in all iim^ of trraMin ami felony all witnraart /«r 
the |iH*miiiit m" 11 hi Id Ik* ixamiueii ti|ton oath, in like manner at> thr Wit Br 
ay«jifiA/ him. 

Win 11 tin* I'viiliijii- on Ixith tide* in c*lo«ed. am! iinh-ei| when any rr:H« 
hath !•• i-ii irivt-n, tin* jury laiiimf In* di-chariTed 1 taiili****** in i-afM*n of evident ar* 
«■«•••« »n\ i nil tln-\ hav«« ifivt-n in their vmlirt .* hut an* to ron*idrr of it. and 
dflixi-r it in. with 1 In- -aim* forum a- ii|»oii rivil raiiM-**; only they eanmrt. ta a 

rriiiijii.il i-:i-i* whii-h f -he** lift* or iii«iiilN-r. triv*. a /rny verdict •«< Hat tW 

jud-i^ ui:i% adjuiiMi while tin* jury are withdrawn to eon ft* r. ami return lor*> 
reiw- tin \enin-t in o|n>ii i-mirt. j ■ Ami t>m h |mhhe or ojwn vrnliet may Kr 
9 „..| , «itli«r tri*m*nil. ifiiilty. or not iruihv; •or f*|H-<-ial. M-ttme forth all t&*» 

* mi uin-*iaintf» n| thr <:i**4« and pray i lit; tlie jmi*fmrnt of thr ci-art. 
wlirtlit-r. t«»r iiftum-e. on the fait** Mated, it U* ihiipIit, man»laa*;htrr. or ?w 
eriim- :it all Tin* i*» wh« re they •/•■mV tin* inaltvr of law. and thrrrf«*rr rk-xim 
to h-a\e it !•• the determination of the eoiirt ; though they hare an UfHjar*t*o»B» 
ahle n^lit ••! detertiiiiitn^ u|miu all thr cireumMatier* ami finding a crnrral rrr* 
diet, it ihe\ think |»ri«|H-r **o to ha/.ard a hn*neh of their oath*: and if thrtf 
Vfi-iln t !•«- iii>t'*niiii<«i\ uri'tii;. they may In* |>uuiM^ied and thr vrrdirt ael a*>i>* 
liy att.niii :if the -mt of the kin^. hut not at the Miit of thr |>riM»Dvr tf Bat 
the |.f.nfii' I., nt'l'-re in 11 -e of lining. iin|ir>«niifi^. or othervittr |mntakiB*{ 

.r 11 ..' :i;. *>• Ti ■ "» • • ••• J ur 4J«w |m*T 

i . 1 1 ■ 1 • 1 I-11 ••*: - i**t. iiu. V«tt? 

■ • . !■ •• ■ i:-i 

1 i; ; r 1 .- 1 !.;• ••.•!■»• in *4 § i iiti i* 1- -»> : ii««k rcoi 

.••■..■■. • •< !r :i iHTr JLUkM 



"It .- I,- it .. »*|. i| tli.tt wlit 11 .-1 1 rifn :ii.il tri.il run* in •iirh a Irnrth at it 
com I ii- i«-- 1 n •ii" il.n . tin- •••mi. \\ it- m*aii nuil...rit>. uiay Miji«urn till thr rarat 
iiif! . mi! *!.• m\ iiui-t 1 ■•■ -i-iiMwlit-re k* |t tt./i'ilii-r. 1h.1t they maj hara aw 
oat ton hut wjii* t-dt-h other. Muiir » riM*, h T. U. W7. — Caaiiriaa. 
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jurors, merely at the discretion of the court, for finding their verdict contrary 
to the direction of the iudge, was arbitrary, unconstitutional, and illegal, and is 
treated as such by Sir Thomas Smith two hundred years ago; who accounted 
"such doings to bo very violent, tyrannical, and contrary to the liberty and 
custom of the realm of Lngland."(6) For, as Sir Matthew Hale well observes,^) 
it would be a most unhappy case for the judge himself if the prisoner's fate de- 
pended upon his directions: unhappy also for the prisoner; for, if the judge's 
opinion must rule the verdict, the trial by jury would be useless. Yet in many 
iiiHtunccs(</) where, contrary to evidence, the jury have found the prisoner 
guilty, their verdict hath been mercifully set aside and a new trial granted by 
the court of king's bench; for in such case, as hath been said, it cannot be set 
right by attaint. But there hath yet been no instance of granting a new trial 
w he re the prisoner was acquitted upon the first.(c)' il 

It' the jury therefore find the prisoner not guilty, he is then forever quit 
and discharged of the accusation,((2) except he be appealed of felony within the 
time limited by law. And upon such his acquittal, or discharge for want of 
♦prosecution, he shall be immediately set at large without payment of r^oeo 
any fee to the gaoler.(e) But if the jury find him guilty ,(/) he is then L 
said to be convicted of the crime whereof he stands indicted; which conviction 
may accrue two ways, — either by his confessing the offence and pleading guilty, 
or by his being found so by the verdict of his country. 

AY hen the offender is thus convicted, there are two collateral circumstance* 
that immediately arise. 1. On a conviction (or even upon an acquittal where 
there was a reasonable ground to prosecute, and in fact a bona fide prosecution) 
for any grand or petit larceny or other felony, the reasonable expenses of prose- 
cution, and also, if the prosecutor be poor, a compensation for nis trouble and 
loss of time, are, by statutes 25 Geo. II. c. 36 and 18 Geo. III. c. 19, to be 
allowed him out of the county stock, if be petitions the judge for that purpose; 
and by statute 27 Geo. II. c. 3, explained by the same statute, (18 Geo. III. e. 
19,) all persons appearing upon recognizance or subpema to give evidence, 
whether any indictment be preferred or no, and as well without conviction as 
with it, are entitled to be paid their charges, with a further allowance (if poor) 
for their trouble and loss of time. 2 * 2. On a conviction of larceny in particular, 
the prosecutor shall have restitution of his goods, by virtue of the statute 21 
lien. VIII. c. ll. M For by the common law there was no restitution of goods 

(») Smith's Commonw. /. 3, c. 1. (<) Stat. 14 Geo. III. c. 20. 

(') J 11. tl C. ('. 313. if) In the Roman republic, whan the prleoner waa ooa» 

(«*) 1 Iax. «. T. Jonea, 163. St. Tr. x. 416. rlcted of any capital offence by hii Judges the form of 

(•)-.' Hank. P. C. 442. pronouncing that conrktion waa eomething peculiarly 

(<** The cm il law in *uch case only discharges him from delicate, — nut that be waa guilty, but that be hud not bean 

the kaiii<> HcriiAer. but not from the 'same accuaattou. Ff. enough upon hie guard: — -parum curtate videtttr." Feataa, 

4-h, '.I, 7, $L 3i6. 

21 No new trial can be granted in cases of felony or treason, (Rex vs. Mawbey, 6 T. R. 
G3S : and see 13 East, .410, n. b. ;) but in cases of misdemeanour it is entirely discretion- 
ary in the court whether they will grant or refuse a new trial. Id. ibid. A new trial 
cannot, in general, be granted on the part of the prosecutor after the defendant has been 
acquitted, oven though the verdict appears to be against evidence. But it seems to be 
the better opinion that where the verdict was obtained by the fraud of the defendant, or 
iu consequence of irregularity in his proceedings, as by keeping back the prosecutor's 
witnesses or neglecting to give due notice of trial, a new trial may be granted. 1 Chitt. 
C L. 0.Y7. — Chitty. 

Ti These aets are now all repealed, and new provisions on the same subject are made, 
by 7 (leo. IV. c. 04, s. 2'J, ct «y/. — Chitty. 

* Repealed, by 7 k 8 Geo. IV. c. 27; and, by 7 & 8 Geo. IV. c. 29. s. 57, "to encourage 
the prosecution of offenders," it is enacted that if any person guilty of any felony or 
misdemeanour under that act in stealing, taking, obtaining, or converting, or in know- 
ingly receiving any chattel, money, valuable security, or other property whatsoever, 
shall be indicted for any such offence, by or on the behalf of the owner of the property, 
or his executor or administrator, and convicted thereof, in such case the property shall 
be restored to the owner or his representative ; and the court before whom any such 
person shall be so convicted shall have power to award from time to time writs of resti- 
tution for the said property, or to order the restitution thereof in a summary manner: 
provided, that if it shall appear before any award or order made that any valuable 
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Upon nil iii'lii-fnii'nf. hrvau-r it i« ai thr -nit of thr kin«» only; an*! thrrrfi>rr tW 
parlv \%:i- mimvrd tn hrini; nti appral nl rohhrry. in unlrr to haw )n« £««*>fte 
airaiu •/ • lluf. it In in «; eiin-idrn-d that the |uirty pm-r rutin;; the offn»*S«-r hr 
tii«li«-f iiit-ii t ili'H'nr" (•» tiif lull a- mil* li fii<-i«iinii;i'titfiit an hr hIih prow* u tea 
l»V :i|i|i«':il. tin- -tatuti- w»- madr. which mart- thai il ni.V perauli In* loitipte-d 
ot' lan-ruy liy l In- r\ idrm-r of the |iariy rohlird. Ik* tttmll have full r*e*»tilut»«« 
of hi- iiiniifv. l'imm|h, jm«l rhatlfN. or tin* value of them out of tin* .•fTrn«Ser» 
good-, it ln> ha- any. h\ a writ to U* tfrtinl.d hv tin- jti-tirr- And. ihr ««*»- 
vtnn'thtn «it thi** art ha\m^ ln-rii in great tura-urr i* mlormahlr to the Lav «itf 
ati|K*al-. it hat t h«-n*l- »r«* in practice Mifierwdrd thr in* of ap]»eaU in Lnm 
For iiiHtant'i* : a- fortm-rlv ii|mhi ap|ieal-.> h > -o now ii|»on ludii'tmeiit* of Ian. m, 
•<i|*<> i ,h|H writ of restitution '-hall mmIi Ihr good-* -«» m«»U-ii. fiotwith*»tji.«j<A£ 

*"'-» tin- |irn|ii ( rly *■ of tlinii it endeavoured to U* altered l*y *ale in maract- 
overt ik* Ami though fhi- may -ccm tomrwhat hard u|h»u thr huyer. yet tt*e 
rule of law i« thai •• jtjuji.ttu* «/#/**. iinf#- iuhhm. rrttttui.' i*-|hm tally whrti he ha* 
lined all tin- tlilii;i*ntv in hi* |m»wit to convict tin* leloii. Ami. t*iine thr uir m 
reduced (n tlii- hard ncer— ity. that cither thr owner or tin* huyer muM •uffcr, 
thr law prefer* tin* right of thr owner, who hat done a iitrritorntii- »• t ly pcr- 
nuini: a leloii to condign puui-hiiifiit. to thr right of thr huyer. wm»-e m«-r.t i« 
only negative, that hr ha- hecn guilty of no nnlair transaction* And it i- n-.*r 
UHiial tor thr court. iijNiti thr conviction of a felon, to onirr. without any «r.t. 
immediate rc-titution ol Mich good- a** arr brought info court to U* ma>le t**tr.r 
aevrral pro-rrutor-. Or rl-r. srcmidly. wit In Mil -in h writ of reMituti**!. the 
party may praceahly rrtakr hi?* pun I*, wln-nvrr hr happrri* t«» hno th<m. . 
Uiilrr>- a ur\v proprrty U* fairly a<*(|iiin><| thrrrin. <»r. lantly. if thr Irion k« 
oonviftnl and |ianloiir<l. or I*- allowed hi- i lrriry. thr |»arty n>hl»r«i ma% l*r.Df 
hit* iirtiou ot trovrr a^ain-t him for hit i^mmU a n<l rr< a iivrr a aati*l'a« ti*«n :a 
dammr*** Hut Hin-h artion lir- not U-loii' |iro-tNiitii»ii. N»r n«» fflonir* wihiiU b* 
madr up ami hralnl ;i in i ami aUo rvraptioti i- unlawful, if it be «loi>r wita 
intrntioii to Hiiiothrr t»r rom|N)iiml thr lan-inv, it thru hrroniiuK the Itrib-j^t 
offoinv of thrt\-lH»tr, as w:i- inrntioiuMi in a toruirr rhaptrr.ia) 

It it not iinrofitmoii whrn a pi*n*«»ii i- roiivirtril ot a mimlrmeanoar whxm 
priiiripally ami im »rr imnirdiatrly atTrrt- mhih- imlivitlual, an a hattrry. .m- 
|iri*>oitmriit. or thr likr, for thr nmrt to |>rrtmt thr drlrmlant to $p*ak vifA Ca# 
••trn f r "* ,ruf " r •Ih'Ioiv any jmliftiiriit i* proiioiim e«l. ami, if thr pn-^-rwUir 
' iln-larr- hiiu*H*lf hati-tir«l. to inflict hut a trivial puiii»hmrut- Tl» m 
donr tf» rcimhurM* thr pn»-rcutor hit rx|H*u-rt. ami make him w>me priT»u 
aim-mi-, without thr tmuhlr and cin-uity ol aci\d a«tioti But it »urvu t* a 
danpn»u»« pnu-tirr; ami. though il may hv inlru^tnl to the prutJcnce aud <t*» 

• i iiiit :i: v « ■*» u.« in y 4 

• I'.rv .-li U «U. m r \* i* I |IJ f • **L 

• l ll. I l- i :.|. 

MN-iint\ -iuiil h.i\«- I •■• n ' i tf - p. ml nr «l:-r!inrk*«'d hv *ocnf j-r-<»fi nr t««lv < x *t j «*%a» 
liahl*' t.i ill.- |.;»\ iiK-rif f Ii-t«-« »t. «t. Immii/ * iif.'fttiiil'h 1 iii*frunifiit. *li«lt hav«> \**-n Uw 
jiif t.ikfii «t ifi'i'iiifl >'\ tf.m-f«-r i>r ihdivrn !•*■ •••in** |n«r»«»n or hmlv mr\**r%i+. !<« • 

ju»t nii<l \;iIu:iM n-i»li r.ititin. \%ith«mt *n\ m»iii'r. or wiiImhii anr n — niMr raoir ir 

pu«|«'< i. tii.i: (In* -a in. it.fi I.) .ui\ t«'lmi> or Fiii-i»'iin-an'»tir twN a n Mol«*n. i*k^n. nHriri 
or t^iii* •■! i»-l a- iit<irt-aiii. in »m h iu<h< tin* •■••urt »liaU iitit award or ordrr Ihr r^-1ii»Tr-a 
ol •»■ !i -• > in :l\ . 

Tin* |-rii\.-t in ilii- i-Liii ni4 to ).#• ii-w ; .in.| tin' •'tiArtini* part of il mak«« *-<&• 

V«-r\ :m; •■ ml "il:. n! .--ii- in tin* l.n%. a- thi- !>>?m«*r .i*-l »«f |«nrliAiiM*nt »xtr m ir *i n«2i 1* 
ca*.-. i.! |. «..-.-. uf : ■■!.- •■! tl.i. \* - .iri'i ii.<t r. i-« i\« r*. :»ml »ii<l not inrlu<le prof^rtT |r«t \f 
fal-i* |-r«-?» ii r K% niJu-r iiiimI.-ih. .m <tir- t'liirrv. 

i4 It -h.iil'l •••••mi th.it tin- •:!:•■ iii iti.irkt»t-«»wrt ina '-•%.••»// purrhainr hn« 
oriirui.il i.tk.ii^ .ni-l tli« :kt i .«: ii- i« r nt tin- i«l"U •!•»•• i>|»-rutr a MUt of coayclilanaai i 
of tin- |'f- |-ii\. lor lh«* nwiH-r t .in iiiil> »iif. t-ir thr ralurof ihr ^«Mt«i». any p »r — f m fm+ 
pt— *;i>li n! !ii. -in. .it «ir .i!t«r • -li\i. !;<>u in (In* niti-rv.il thry ar» not the |«fo»prrl*f K j ta« 
oriftniiil i\*ii«-»- hut i«t tlf tfiidt-'. nn«l if thai \ni.i«f ih*|<«iM* of then b +fo r+ aiiarawate. 

Ihoticli Hitli ii- ■!!!■•• ••( th«- ft-lm.v. hi* i t li.tl*t- llarwiit>i| fJ . Smith. £ T. R. TAu. N«r 

do«-i ti#»- -* .t-it.« •»\t*ml to f>>**l% uhtanii-d I mm thr owtirr mereiy by 
Urcvny.- < mi^riipoi. 
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cretion of the judges in the superior courts of record, it ought never to be 
allowed in local or inferior jurisdictions, such as the quarter sessions, where 
prosecutions for assaults are by this means too frequently commenced rather 
for private lucre than for the great ends of public justice. Above all, it should 
never be suffered where the testimony of the prosecutor himself is necessary to 
convict the defendant, for by this means the rules of evidence are entirely sub- 
verted : the prosecutor becomes in effect a plaintiff, and yet is suffered to bear 
witness for himself. Nay, even a voluntary forgiveness by the party injured 
ought not in true policy to intercept the stroke of justice. "Tnis," says an 
elegant writer,(o) who pleads with equal strength for the certainty as for the 
lenity of punishment, " may bo an act of good nature and humanity, but it is 
contrary to the good of the public. For, although a private citizen may dis- 
pense with satisfaction for his private injury, he cannot remove the necessity 
of public example. The right of punishing belongs not to any one individual 
in particular, but to the society in general, or the sovereign who represents 
that society : and a man may renounce his own portion of this right, but he 
cannot give up that of others." 



CHAPTER XXVIII. 
OF THE BENEFIT OF CLERGY. 

♦After trial and conviction, the judgment of the court regularly r*QA5 
follows, unless suspended or arrested by some intervening circumstance, *■ 
of which the principal is the benefit of clergy ; a title of no small curiosity as well 
as use, and concerning which I shall therefore inquire: 1. Into its original, and 
the various mutations which this privilege of clergy has sustained. 2. To what 
persons it is to be allowed at this day. 3. In what cases. 4. The consequences 
of allowing it. 

I. Clergy, the privilegium clericale, or, in common speech, the benefit of clergy , 
had its original from the pious regard paid by Christian princes to the church 
in its infant state, and the ill use which the popish ecclesiastics soon made of 
that pious regard. The exemptions which they granted to the church were 
principally of two kinds : 1. Exemption of places consecrated to religious duties 
from criminal arrests, which was the foundation of sanctuaries. 2. Exemption 
of the persons of clergymen from criminal process before the secular jud^e in a 
few particular cases, which was the true original and meaning of the privilegium 
clericale. 

But the clergy, increasing in wealth, power, honour, number, and interest, 
began soon to set up for themselves ; and that which they obtained by the 
favour of the civil government they now claimed as their inherent right, and as 
a *right of the highest nature, indefeasible, and jure divino.(a) By their r*ftQ& 
canons therefore and constitutions they endeavoured at, and where they •■ 
met with easy princes obtained, a vast extension of these exemptions, as well in 
regard to the crimes themselves, of which the list became quite universal,(6) as 
in regard to the persons exempted, among whom were at length comprehended 
not only every little subordinate officer belonging to the church or clergy, but 
even many that were totally laymen. 

In England, however, although the usurpations of the pope were very many 
and grievous till Henry the Eighth entirely exterminated nis supremacy, yet 
a total exemption of the clergy from secular jurisdiction could never be 
thoroughly effected, though often endeavoured by the clergy :(c) and, therefore, 
though the ancient privilegium clericale was in some capital cases, yet it was not 

(•) Recc ch. 4fl. (») Sm book UL page «. 

(•) The principal argument upon which they (bunded tail (•) Koilw. 180. 

exemption ww that text of Scripture, M Touch not mint 
anointed, an J do my prophet* no harm." Keilw. 18L 
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univrr*itlh/, allowed. And in l hour particular ca«e« the ti«e wan for the t>i»b"f. 
or ordinary to demand hi* clerk* to U» remitted nut of the king'»«j€irt* a» *•--* 
M thev were indicted: concerning the allowance of whn h demand there m%% 
for iiiuiiy your* a great uncertainty ;i«/i till at length it wan Anally Aeltlrd m 
the reign ol" Henry tin* Sixth that the primmer idioiild liml lie arraign*-*!, ar ! 
might either then claim In* heiielit of clergy, hy way of declinatory pl*a. •■• 
tf/frr ••••#! nr/mw, hy way of arresting judgment. 'I hi* latter way i« nvM u»ua 
practiced. ar» it in more to tin* *ati*faction of the court to have the crime j r • 
viou*ly a*ccrtained hy mnlr-Mmi or the verdict of a jury; ami a I no it i* n>- » > <* 
advantageous to the prisoner liiiii*elf. who may jHiMihly \hs acquit ted an«l •»• 
need not the liciietit of hi- clergy at all. 

Originally the law wa* held that no man *hould he admitted to the privilege 
»«p--i of clergy hut *w-h a* had the m htihitum rt tnh**nim r/mrti/rai <o Hat in 
'J jiroee** of time a much wider and more comprehensive criterion va* 
•atahlinhcd ; every i»iie that emiM read <a mark of gnat learning in \h*** day« 
of ignorance and her *i*tcr Mipendition j licing accounted a clerk or r/#ri.-«j. ar-d 
allowed the U'tierit of c|erk*hip, though neither initiated in holy order* n«*r 
trimmed with the clerical tnii-ure. Hut when learning, hy mean* of the m- 
ventioii of |irinting and other concurrent cau*e*. U*gan to l«» more genera I > 
di**cm mated than fortuerly. and reading win no longer a ctint|*ctent yr**4 *4 
rlerk*hip or heing in holy order*, it wan found that a* many laymen a* dinar* 
were admitted to the frnJt,/ntm rlrnrtih'; and therefore, hy ntatute 4 Hen VII 
v. l*i, a dintinclioii wa* once more drawn hctweeti mere lay aetiidam. and « lerka 
that were really in order*. And though it wan thought reasonable *till to mitt- 
gate the hcvcrily of the law with regard to the former, vet they n-rr not pat 
U|n>ii the Mime looting with actual clergy. Iieing nuhjecteil to a Might degree *4 
punishment, and not allowed to claim the clerical privilege more than noe* 
Accordingly, the ntatute direct* that im pernon once admitted to the t*rne6t at 
clergy nhall l>e admitted thereto a worn! time mile** he produce* hia order*: 
and, in order todif«tiiigiii*h their pen* ma. all laymen who are allowed th» pnw 
lege tdiall he hunied with a hot iron in the hrawn of the left thumh. Thia d*a« 
tinction lietwccn learned laymen ami real clerkn in • ml era wan aUdinhed flhr a 
time hy the ntatute* *> Heir VIII. c. I ami 112 Hen VIII. e. 3; hat it la held • 
to have U*eii virtually restored hy ntatute 1 Kdw. VI. e. 12, which • tat ate a*«*> 
enact* that lord* of parliament and jwem of the realm, having plare and r«»r» 
in parliament, may have the heiielit of their |iecragc. equivalent to that «tf clerjrj. 
for tin- fir*t oftrtice. » although they cannot rend, ami without being burned -.a 
the haml.i for all ofh-uee* (Inn clergyable to comnionera. and alao for tW 
crime* of housebreaking, highuat -robbery, hor*o-atcaling. and robbing of 
churchc* l 

,.. . H 1 *.\rter thi* burning, the laity, ami. lief 'ore it. the real clergy, were d** 

J chargi-il from the -intent «• of the law in the king'n court, and deiiver«*t 

over to the ordinary, to U< ilealt with acconling ti> the eccleaiaatical ii»a* 

Whereupon the ordinal \, not *ati*rief| with the pnnitn adduivd in the |*ruiu>« 

i*. in -lit ~: >• h«m iHti.rrn 

l«i Itwl '- M I'art*. • i. t. '• *•• (•• k I !>•<• H 

1 fpiii tin- <-Mii»H'ti"ii «'t tlif iltnheoH nf Kinir*n«n for I'ipimr. it was arn#d by tat 
attoiii*->-kr>-ic-r.il Ihurlon th.it jti-r •■**•■» ni-n-ift i-Milli-d. *•> 1 Kilw. VI. e. Vl. like !**♦*, 
t<» tin | i:\il- !:•■ •■! ]•••-> i.'*' > <it it u.i« |hf unaii.tiioii« "|»in:«»l» of the ju«l|n** ikal m 

IttH't ji\i. i.il «>t .i - :. r j\ .li'U- l.|.-n\ ••ii k 'lit to !••• iniiiietlutely di*ehjx«**J vita'^i 
•enirf l-ii-iii«l iii t If- i. iii. .-r n.tleiui *- : 1 1 »f lnit-!e to hi) inipri««inmeffii. Fill M Tr 
!>V4. It t'i" tlili-lit -•* li \'\ >- • li ;i>huitt«-l. like 4 romtii.ijHT. n, »' v tn ,hr ***«eOt of c i«vt* 

iKirmin: :n the ii.m<l nt th.it t:nn-«"ul<l n--t h.o«* l*-.-n •li«|»-n*et| with. Th<* aty ua> »i 
w«» th.it il.i- |>n% liij:- "1 |- • r.i M *e w.i« kiiU an e &n-iimmii of the t*^iril of eWr^r. «»4 

thin t r. tjr iiiti-i -•!»:> !•• ti hIi.i n.-r«- or mnrht U- entilli^l to that b f it ; bal m mm 

feiiiiih |..i.-- ..r • ••ii,i:i->m r .%• ti..it t:riii- w.i.« ••nt.tt.^i ti» thr tvnrfil of eWe(i. •** .: 
w«- n-f !:.. :ii*> i,;:>-ti ■ ' tl.- !• .'.-i.i'un- t<> ..'i.iiit t>> m\ f. mule the |>hvilece nf | w#» w *- 
And in a.-, i . 1 1 : ■ 1 1 !!■•■ .iitruin* tit »»t tie .iM'<rii«\ ^••ii« r.il :• iiiueti mure <t«tianaf »mt 
mI;*!.m|^ ..- .i 1« ,: i! <!• in n-ti.itt. .»i. tn.m ih.- arjuiii* lit* **f thr rnunacl On tWvtirf 
aide, ur tie r« ib»oii» pt.it. -I i.»r the opmioii* of the juil^n. — (.'aim. 
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secular court, set himself formally to work to make a purgation of the offender 
by Ji new canonical trial; although he had been previously convicted by his 
country, or perhaps by his own confession^/) This trial was hold before the 
bishop in person or his deputy; and by a jurj r of twelve clerks: and there, first, 
the party himself was required to make oath of his own innocence; next, there 
was to be the oath of twelve compurgators, who swore they believed he spoke 
the truth; then witnesses were to be examined upon oath, but on behalf of the 
prisoner only; and lastly, the jury were to bring in their verdict upon oath, 
which usually acquitted the prisoner; otherwise, if a clerk, he was degraded or 
put to penance. (</) A learned judge, in the beginning of the last century, (h) 
remarks with much indignation the vast complication of perjury and suborna- 
tion of perjury in this solemn farce of a mock trial; the witnesses, the compur- 
gators, and the jury being all of them partakers in tbe guilt: the delinquent 
fmrty also, though convicted before on the clearest evidence, and conscious of 
lis own offence, yet was permitted and almost compelled to swear himself not 
guilty: nor was the good bishop himself, under whose countenance this scene 
of wickedness was daily transacted, by any means exempt from a share of it. 
And yet by this purgation the party was restored to his credit, his liberty, his 
lands, and his capacity for purchasing afresh, and was entirely made a new and 
an innocent man. 

This scandalous prostitution of oaths and the forms of justice, in the almost 
constant acquittal of felonious clerks by purgation, was the occasion that, upon 
very heinous and ^notorious circumstances of guilt, the temporal courts r*qfjQ 
would not trust the ordinary with the trial of the offender, but delivered L 
over to him the convicted clerk, absque purgatione facienda: in which situation 
the clerk convict could not make purgation, but was to continue in prison 
during life, and was incapable of acquiring any personal property or receiving 
the profits of his lands, unless the king should please to pardon him. Both these 
courses were in some degree exceptionable; the latter being perhaps too rigid, 
as the former was productive of the most abandoned perjury. As, therefore, 
these mock trials took their rise from factious and popish tenets, tending to ex- 
empt one part of the nation from the general municipal law, it became high 
time, when the reformation was thoroughly established, to abolish so vain and 
impious a ceremony. 

Accordingly, the statute of 18 Eliz. e. 7 enacts that, for the avoiding of such 
perjuries and abuses, after the offender has been allowed his clergy, he shall not 
be delivered to the ordinary as formerly; but, upon such allowance and burning 
in the hand, he shall forthwith be enlarged and delivered out of prison; with 
proviso that the judge may, if he thinks tit, continue the offender in gaol for any 
time not exceeding a year. And thus tho law continued for above a century 
unaltered, except only that the statute of 21 Jac. I. c. 6 allowed that women 
convicted of simple larcenies under tho value of ten shillings should (not pro- 
perly have the benefit of clergy, for they were not called upon to read ; but) be 
burned in the hand and whipped,* stocked, or imprisoned for any time not ex- 
ceeding a year. And a similar indulgence, by the statutes 3 & 4 W. and M. c. 
l .\ and 4 & 5 W. and M. c. 24, was extended to women guilty of any clergyable 
felony whatsoever; who were allowed once to claim the benefit of the statute, 
in like manner as men might claim the benefit of clergy, and to be discharged 
upon being burned in the hand, and imprisoned for any time not exceeding a year. 
The punishment of burning in the hand, being found ineffectual, was *also r *o-q 
changed, by statute 10 & 11 W. III. c. 23, halo burning in the most visible L ' 
part of the left cheek nearest the nose; but, such an indelible stigma being found 
by experience to render offenders desperate, this provision was repealed about 
seven years afterwards, by statute 5 Anne, a 6, and till that period all women, 
all peers of parliament, and peeresses, and all male commoners who could read, 
were discharged in all clergyable felonies; the males absolutely, if clerks in 

(f, Suundf. P. C 138, b. (») 3 P. Won. 447. Hob. 289. (*) Hob. »1. 

' Whipping of women is abolished, by 1 Geo. IV. o. 57. — Chittt. 
Vol. II.— 38 M* 
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order*; and oilier eom runner*. Inith malo and female, upon hiandin^. and pcm 
and peerew* uithout hrundin^ for the tin* I ofleme; \et all liahit. ni|>(i«^ 
|ieeri* and |M'rrrsM' N| i it the jud^e »uw iM-i'imimi, to iiupn*onuient not r\nr.l:&| 
a year. Aim! th«i*e iikij who eouhl not read, 11 under the dejgrve oi prrra^v. 
Were hunted. 

Alter* anU, indeed, it waw considered that edueation and learning mrtr do 
extenuation* nt'i^uilt. hut ipiile the rvverae; ami that, it the punishment •»! tl'alh 
tor simple li'luiiv wa.* !<••• *evere tor thowe who ha«l I ■■•en liU- rally in»lrutl*vl. n 
wiih, ii/i»rf*i#n. loo neve re lor the ignorant al*o. And thereujwm, l>\ i),r **ai« 
MntUte, . r ) Aime.r. li, it wu» enaeted that the heiiellt ut eler^v idiouhi U- granted 
to all those who were entitled to a>k it, without re«| Hiring them to rvad S-\ «ii 
of eoiiilitioiial merit.' And exi»erieiiee having nlmwii that wo wry un.wrwai a 
lenity wan frequently ineonvenieut, and an eueouruceiufiit to eoraiuit th«- i«»«cr 
decree;* nf felony, and that. though eapilal punishment* were too n^»P»u« to* 
thene inferior otlem e*. yet no piiui*hiiieiit at all i or next to n«»ne, «n* a» n.iua 
too gentle, it wat further enaeted. hy the miiiii* *latute. that when ant |« r*-.n i« 
eoiivit-tetl nf an\ theft or laiveny, and hurmd in the hand lur the *ainr. M"<rU a/ 
to the antieiit law, he *hull al*o. at the di*ervti<*n of the ju-ltfe. Iw e"iutuii:«*l lit 
the hou*e of enrreetiiui *<r puMie workhou*e, to he then- kept to hard Ul-*ur U* 
any time m»t lew than *ix no >iit K-^ ami nut exeeedinjj iwnviMh, uuh a \m>mct 
of inflicting a iloiihle entitinc tin-nt in i-hm' ut' the party'* r-»|* from the fir*l 
Ami it wih al*o enacted, hy the Matute* 4 lie-o I e. II. and •*• tteo I. i ..;, thai 
•'PI 1 Wu<,|i Il,, . v l M- r*»«»ii ••hall he con\ iet« d ut an\ lait t-ny. "either ^rand • * 

1 ■* petit, or any t« !■ *ni« »u»* Mealing or taking of ia.<«t.t-\ . <»r ^--d* ai.d i !. At 
U»Ih, either fnun the per*ou »»r the hoii*i* o( ai.v other, or in an\ other tuar.bcr. 
ami who hy the law -hall he entitled to the h«-netil •»! « l»r^\. arid liahn <.i*l\ to 
Uie |»enultie* of humiii^ in the hand or whipping, the court, in their di*«.ni;<*a. 
instead of -nth humin^ in the hand or whi| pin^. may ilin el »ueh ohVinit r» Im 
Ik 1 traiiHporteil to Amem a . or, hy the Matute !!• lieo III e. 74. to mux *>:':. rr 
part* U'Voml die *ea* tor *e\en \ear*; and it the\ return, or are *evii at tar^v 
in thin kiii^di'iu, within that time, it -hall he l«l«.iiy without Unerit of «irr^j 

Atld hy the »l|h* eiplelit statute*. |li laeo II. « . I-"*, and ^ >•■*••. Ill V l"». ttL*l.\ 

W'Im* pr«»vi-ioiiN are made tor the more -|>et'U ami effi elual exeeuti«»n of tL« law* 
relntiiiL: to tran-piirtatioii, and the eonvii-tion «-f mh I, an tran«^re»» th< in Bel 
now, hy the -tat ute !?• tno. ill e. 74. all olleii>iep« liahle to traii*|M»rtat.«'0 an 
ill lieu then of, at the «li-» jitioii of the jud^ei*. lie employ«-«| ( if male*, [exirf-l ^ 
the <a«*e of petty lan-eny,] in hard lahoiir fur the 1h«ii« til of fMinie puhlie rvavt^a* 
lion; or, whether male- or hinuh?*. may in ail tas-. U- eoittine«l to li*nl lal*-ar 
ill eertain penitentiary hoii«e«. to he erected hy virtue of the Ml id m* t. for Lkt 
•k' vera I term* therein *pei itieil, hut in no i mm* exeeedin^ M-reii v«*ar*.w.:aa 
power of MihMiiuent miti^at ion, and even of reward, in ca*e of their ic«-*d br- 
navioiir. Hut if they e*eape ami an* retaken, tor the tirwt time an adds:** *4 
three year* i- maile to the term of their eonliiieiiieut; and a •wound e««^a|«- m 
telony without heiietit ••! i-h-risy. 

In formini; the plan of ihe-e |»«-iiiteutiary hon*en, the prinH|»al o!jr«-t« l»^t 
Ikh-u. hy *iihriet\. eh-aiiline-*. ainl medical a*-i*t:tiiee. hy a regular M-rn^ ..f '* 
Inuir. hy *o|itai\ • -oiitim im-nt ilurin^ the interval* of work, and l»y dur r* i:„::.-%« 
iiu*trm tion. t«» preserve ai.il amend the health of the unhappy oflendera. to ian«*? 
them to ha I -it- ••! inilu-tiy . t*> iruanl them ln»m pernieiou* eomjiany, ti*aav7»»i«^« 



"The »t.«!ii'.- . u:ti->. th.it. I!' A pT*-ni i*m«-|i-ti*l of a eU*rtflAhl« ofliMXO «*VdL.* ^r« W 
im^^V ./' f. : . '. In- -l..il; ii •» U- r*-|ii:n-l t.i re.nl. Lin «h.tll hr ukra to br, aa«1 |«ir.«4.«*l 
a^, a rlerk • ■■n\i- v !!•!.• i- j ■■r»i«n* ■-••n\ leti «l of man -Uujh tern, |iipun:<w. an 1 •.=.;*# 
gram! Ur. • -iu. -. A. .!■•■-•. II .-k—1 wh.it i!.i) K«\«* tn ».i_\ «h\ jud^in^nl nf tlr*tb tL.«Vi 
not !■•■ pr.-ri" .ii •■•> ii|*>n tl.i !m Af.l tfiev uri- tlirn t«*).| in kn*rl dnwn atnl %*%% iW 
brnrfii ••? !?»•• -f.if.i?.- It a>-u!-l | • rh.ij • h.t%f* Iti-n nrnrr fwii«i«l«nl wilfc ih# difiu a « -4 
a court nf jti-tn -i- f.i h n. l*' int. <| tic I- n.tii nt eli-rfy wiihi-ul r«*|Uintaf as awim «i^i 
form, ill.- in. .in n; ■■! •'... Ii \.:\ •• « i..iii| r«*ht ntl And if tb<* yrmmtt »a**iM »J-c- 

nately tet-J-e !■■ pr:ii tl •■ I- Ii. F:? •■*. *.) .■ •! ittit.-. .1 •« ••!!»« to Im* an UDaTOMlatir c«C«r 
queue** tli.it tin- jii-l^e muil | ruiU'Uiire -nteiiee of death U|on hiia Chilli 
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them to serious reflection, and to teach them both the principles and practice 
of every Christian and moral duty. And if the whole of this plan be properly 
executed, and its defects be timely supplied, there is reason to hope that such a 
reformation may be *effected in the lower classes of mankind, and such r*Q79 
a gradual scale of punishment be affixed to all gradations of guilt, as *- 
may in time supersede the necessity of capital punishment except for very atro- 
cious crimes. 

It is also enacted by the same statute, 19 Geo. III. c. 74, that, instead of burn- 
ing in the hand, (which was sometimes too slight and sometimes too disgraceful 
a punishment,) the court in all clergyable felonies may impose a pecuniary fine, 
or (except in the case of manslaughter) may order the offender to be once or 
oftener, but not more than thrice, either publicly or privately whipped; each 
private whipping (to prevent collusion or abuse) to be inflicted in the presence 
of two witnesses, and, in case of female offenders, in the presence of females 
only. Which fine or whipping shall have the same consequences as burning in 
the hand; and the offender so fined or whipped shall be equally liable to a sub- 
sequent detainer or imprisonment. 

In this state does the benefit of clergy at present stand; very considerably 
different from its original institution: the wisdom of the English legislature 
having, in the course of a long and laborious process, extracted, by a noble 
alchemy, rich medicines out of poisonous ingredients, and converted, by gradual 
mutations, what was at first an unreasonable exemption of particular popish 
ecclesiastics into a merciful mitigation of the general law with respect to capital 
punishment. 

From the whole of this detail we may collect, that however in times of igno- 
rance and superstition that monster in true policy may for a while subsist, of a 
body of men residing in the bowels of a state and yet independent of its laws; 
yet, when learning and rational religion have a little enlightened men's m in vis, 
society can no longer endure an absurdity so gross as must destroy its very 
fundamentals. For, by the original contract of government, the price of pro- 
tection by the united force of individuals is that of obedience to *the r*o 70 
united will of the community. This united will is declared in the laws *■ 
of the land ; and that united force is exerted in their duo and universal exe- 
cution. 

1 1. I am next to inquire to what persons the benefit of clergy is to be allowed 
at this day ; and this must be chiefly collected from what hasbeon observed in 
the preceding article. For, upon the whole, we may pronounce that all clerks 
in orders are, without any branding, and of course without any transportation, 
fine, or whipping, (for those are only substituted in lieu of the other,) to be ad- 
mitted to this privilege and immediately discharged; and this as often as they 
offend. (0 Again, all lords of parliament and peers of the realm having place 
and voice in parliament, by the statute 1 Edw. VI. c. 12, (which is likewise held 
to extend to peeresses,)(A) shall be discharged in all clergyable and other felo- 
nies provided for by the act, without any burning in the hand or imprisonment, 
or other punishment substituted in its stead, in the same manner as real clerks 
convict; out this is only for the first offence. Lastly, all the commons of the 
realm not in orders, whether male or female, shall for the first offence be dis- 
charged of the capital punishment of felonies within the benefit of clergy, upon 
being burned in the hand, whipped, or fined, or suffering a discretionary imprison- 
ment in the common gaol, the house of correction, one of the penitentiary houses, 
or in the places of labour for the benefit of some navigation; or, in case of lar- 
ceny, upon being transported for seven years, if the court shall think proper 
It hath been said that Jews, and other infidels and heretics, were not capable 
of the benefit of clergy till after the statute 5 Anne, c. 6, as being under a legal 
incapacity for orders.(/) But I much question whether this was ever ruled for 
law since the reintroduction of the Jews into England in the time of Oliver 

(<) 2TTnl. P.C 375. f) 2 HaL P. C. 373. 2 Hawk. P. C. 338. Font. 306. 

(*) Ducheefl of Kingston's caw In Parliament, April 22, 
177tk 
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•Til •"* r,,n,w,, H F ,,r - ,! ,M:it w# r,i t >■*■ €•:*•»■-. tin- Jew* are •*iill in tl.**- -*•».- 
' * pr-'difaim-iit. whn-li i-\i-r\ da\"*» i-\|mthi.««- will contradict, thr ^jUU 
of i|iii tii Ann*- h:i\ niir ■ ■•■rl:i!iil\ made m* idle ratiMti in tin* n*»jM^ t ; il ■ •!.!% d.*> 
|n*iimii:; uilli tin- in-( t---it\ ••( n-a«lm^ in tln»*c pcr*iiti« wh«». in iam* thr\ « • *^l 
read, urn hi-ii»ri' tin' ait «-n t iff ]« -« i t«» the In in tit <»i tln-ir ch-r^v. 

III. The 1 1 ■ i r • I |Miint U» !••• i'oii**ii|i-r-il i*». I»»r w hut Tim*- * the f-rtrtU f*m .■!#•. i> 
••r Im-i i«*li t ••! i !• t'u'v ••» t-i hi- all"Ui-'l And it >* !•• U* ••!•«■• r\« -I that n«-iil • r .& 
hi^h tr«a-on. iii ■!- in ] •« - 1 1 f larceny. n<«r in any mere nn-dt mcan«»un». :! •*»• 
indulged at lln- t "Milium law ; and tin rehire we may la\ it «i- •«% n t«»r a ru.« tl-at 
il »;i» alhiwahlc mily in |m lit in -u-mi :iimI capital Irloiur", win. h U*r \\.r r..*—t 
part liri-atti*- legally «-t i I if I • « I t«i tin* indul^cm •• hy tin* ntatutc «/#- <■!>», .'• K;» 
III. -t II.*' I. which provide* that « h-rk**- cunxn-i for tn-a-on* nr lcn-n;«»». i- '.'fe- 
int; other pen-on** titan the kini; himself **r hi*» n»yul majesty. »hail Lai* t:.e 
privilege of holy church, lint yi-t it wan not ullowahlc in all nVh»iii«-i «i at- 
wh'Vit; lor in mimh* it wa- denied even I»y the coiiifii"fi law, — via. mo t :r«» 
rniriffii, fir lying in wait for tun* on tin* liitrh way ; •/#•/- *yvl*itw ayr^mt*. «>r de* 
atmying and ravaging » country ;■ m \ ami r<>/n/iu.«/i" «/i/m*»rum. or amofi.--that r*. 
the hunting of Ikhivm: ;i all which an* a kiml of ho«tile a« in, and in ■» m* 
degn*c honlcr u|hiii treason. Ami. further, all thewe identical rrimi't, lov* the? 
with jN'tit tn-a-»oii, un«l wry many other act* ••!" felony, an* ouMcd of i U-rtzy *'} 
imrtinilnr art** »i!" |»arliaiiifiit. wliit-li liavr in trrrn'ral Urn mi»nti<*nrU an<!rr tile 
|«rtifiilar utrrm-iH to wlmh ihrv U'linii;. ami tlitn*t«»n* ntt-*i out l*r hrrr nr«» 
pitnliittHl. 1*|hhi all wliicli -taint. -^ tor rxrliifjin^ i'U»nry I utiall only *»Urnr 
that ttify an* n<>ttiin^ fl-i* 1'iit tti«< n-tfriiii: «*l* tin* law to tin* Mac n»r»or ui 
capital |»uiii>liinriit in tin* fir**t fitK-mv that i*« cxrrtrd l»r to re thr prntir;%m 
rtmctil? wiii at all in<liilir« a *l. an«l which it Mill «x«rt* qj»on a rMH«i»cl otfiracr ta 
aiino**t all ktmN «it' tchmir**. unit—- « •nunult«il hy drrk* actually in onlrra B«t 
mi tctiilcr i- tht- law fit'iiitlictiin: «-a|»ital |iiiiii*»hiiicnt in the hrt»t inwUince U*t ant 
in fori «»r t'chiiiv, that iiiitwith-taii'lui^ hy the ma rim* law, an dorian*] in atataU 
•••{"'M " M " rM ^'•"'- *'■ '■"•■ ,ht " * ,,h *"i nt •*i«*r^ry i?» mit alkiwrtl in ••any 

* *' ^ what-.it-vi-r; yet, when ffh m-rn an* <<*iiitiiitti a <i within the adinir 
jnri-'lif-tii'ii which umiM U* clfriryahlc it' cnmmitUii hy land, the oira«taal 
(Niupic i- to acquit and ili-fhari;c the pri-oiii-r •• ' And. to conclude* tlu* Lr*4 
• •t'iin|iiirv, wc may nl^-nr tin l-»ll«»wm^ rnlc*» :- 1 That in all fvhtnic«. whrta«r 
new-! n-ati-t) i»r hy coiiitii'Hi law. i h-r^y i** imw allf»«ahh* ( unlcim taken away \% 
••X|»rc*»- wnnl« «»l an art «»t parlianit nt /• • *J. That when* clergy is taJien n«ni 
tn*m thf print i].;il. it i*. n..t ••! i otir»r taki-n away Imrn the accci*»«iin*. nnlr*« a* 
he nU.. jiartn iilarlv im-ludi ■■! in the wunN «•!' the statute «'/» 3. That when ta* 
hem lit «»l i l«r^\ i-* taktii away li"in the fjfr-Nfr. i a*» in ca*e tif murder, J-airir^ry. 
p>hl cry. r:i|M-. and hur^Iary. a principal in the -ccfind dt*i*^t* In'inic pnrtctat 
nidin>; ami ahi-ttinj the crime, i- a-* will excluded t'min liia elrri^r a» Ik* that a> 
principal in tin* tir*l •!• ■^n-c : hut. 4. That when* it in only taken away fr**n taw 
j*t> ./i >• ihfnttf.hj tin* ••til-mi-, a- in the ca*«' ot *itahhiri<*. or commit tin£ lartray 
in a i|wi -lliin* hfiii-*c. «»r pii\:iti*lv tp»in the jwn»oii. hi*» aider ami al-ettor» arr 
not cm linliil. t lirt»iii;li tin- !• -mlcrm —* id" the law. which hath detenatmr-i :ha4 
Mich htalute** -hall !■•» taki-n htcralK >ri 

IV. I.a-tlv. we are u> iiMjimv what the « t»iii«*<|uenceii are to the pnvrty orf 

nllowin^ him th:- henetit «<t ch-ri:y I »p*-ak imt id the branding, <ne. whf- 

|»iiiir. iiiipn-'iiiiii'iif. or traii-p»»rtat;"ii. winch are rather concomitant c*on«litMra« 

than • ■■ii-i qiniM .«..•! n • • t\ inj t In- imliil^'m'*' The <*onM*«jurnce* are *qcL a* 

■ iTn t hi-* pn *i -i,t inti n-i and liitun- • n-dit and capacity, a* having Keen «••'•* a 

hdoii. hut iiiiw pur^t-d in 'in that triiili h\ tin- pn\ ile^i» ofeltTj^y, which operatcra 

a*« a kind ••! Mat'iv panhm 

- . n i- i ..i » : nil r r a 

>i . iii • . iu«t r c mi 

%!::•»«■>- ■ i u»i rris r— t aw. a» 

• :niii:t!i- 1 <>n the high m*«« affv to he <-ar» 

' r *« i! i ••ii.iiiit'.i'd un »Lor«. and ac* tW *U I 

•'UITTT. 
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And we may observe, 1. That by this conviction he forfeits all his goods to 
the king, which, being once vested in the crown, shall not afterwards be 
restored to the offender.(«) **2. That, after conviction, and till he r**374 
receives the judgment of the law, by branding, or some of its substi- *- 
tutes, or else is pardoned by the king, he is to all intents and purposes a felon, 
and subject to all the disabilities and other incidents of a felon.(tf) 3. That 
after burning, or its substitute, or pardon, he is discharged forever of that and 
all other felonies before committed within the benefit of clergy, but not of 
felonies from which such benefit is excluded : and this by statutes 8 Eliz. c. 4 
and 18 Eliz. c. 7. 4. That by burning, or its substitute, or the pardon of it, he 
is restored to all capacities and credits, and the possession of his lands, as if he 
had never been convicted.(u) 5. That what is said with regard to the advan- 
tages of commoners and laymen subsequently to the burning in the hand is 
equally applicable to all peers and clergymen, although never branded at all, or 
subjected to other punishment in its stead. For they have the same privileges 
without any burning, or any substitute for it, which others are entitled to after 
itO/ 



CHAPTER XXIX. 

OF JUDGMENT AND ITS CONSEQUENCES. 

*We are now to consider the next stage of criminal prosecution, after r*o 7 jt 
trial and conviction are past, in such crimes and misdemeanours as are «- 
either too high or too low to be included within the benefit of clergy, which is 
that of judgment. For when, upon a capital charge, the jury have brought in 
their verdict guilty, in the presence of the prisoner, he is, either immediately, or 
at a convenient time soon after, asked by the court if he has any thing to offer 
why judgment should not be awarded against him. And in case the defendant 
be found guilty of a misdemeanour, (the trial of which may, and does usually, 
happen in his absence, after he has once appeared,) a capias is awarded and 
issued to bring him in to receive his judgment; and, if he absconds, he may be 
prosecuted even to outlawry. But whenever he appears in person, upon either 

(•) 2 Hal. P. C. 3*8. (*) 2 Hal. P. C. 8W. 6 Rep. 110. 

(«) 3 P. Wmi. 487. (") 2 H*L P. C. 889, 300. 

5 The various statutes mentioned in the course of this chapter, as relating to benefit of 
clergy, have been either expressly repealed, or rendered inoperative, by the passing of 
the recent statute 7*8 Geo. IV. c. 28; sect. 6 of which enacts that benefit of clergy with 
respect to persons convicted of felony shall be abolished, but that nothing therein con- 
tained shall prevent the joinder in any indictment of any counts which might have been 
joined before the passing of the act. 

Section 7 of the same statute enacts that no person convicted of felony shall suffer 
death, unless it be for some felony which was excluded from the benefit of clergy before 
or on the first day of the (then) present session of parliament, or which has been or shall 
he made punishable with death by some statute passed after that day. 

The i) (ieo. IV. c. 25, entitled "An act for denning the rights of capital convicts who 
receive pardon, and of convicts after having been punished for clergyable felonies, for 
placing clerks in orders on the same footing with other persons as to felonies, and foi 
limiting the effect of the benefit of clergy," had previously enacted, by section 1, that in 
< m».' of free pardons the prisoner's discharge, and in case of conditional pardons the 
performance of the condition, should have the effect of a pardon under the great seal; 
bv section 'J, that offenders convicted of clergyable felonies enduring the punishment 
adjudged, such punishment should have the effect of burning in the hand; by section 
."», that clerks should be liable to punishment as if not in orders ; and, by section 4, that 
the allowance of the benefit of clergy to any person who should, after the passing of that 
act be convicted of any felony, should not render the person to whom such benefit was 
allowed dispunishable for any other felony by him or her committed before the time of 
buch allowance, anv law, custom, or usage to the contrary notwithstanding.— Chittt. * 
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n i-apital i>r interior ronvielion. he may at thi* period, a* well a« at ln« arr**s* 
im-nt. ii|!i-r aii\ I'MijithUi-* t«> tin* imln-tnn»iit in <trrr.*t or May «l jmijrmn: a« 
lor vv.iht n|" -ii!li« -ii'iii riTtainly in •*■•! t nit* forth either the |ier»oti. thr I ifii«- !■•- 

Iilaee. ( >r ill 1 ' • »ll-- in-«» Ami if lin' objection* 1h« valid, tin* U'liult* |»r»n •*•-«! rij»« »?i » I 
Hi fi*t a«ide; l>ni t lit- party may U- i ii»!i«-f «*«| a^am *i ' And we may take !.«•?•■ *v 

1. Thai imi t tin* «tatuti"« ••!" _;* ..f'.n/.*.. '. - fur atm*mlim*nt of error*, rttfi, ! t-. 

indictment* i»r prm- lm&;« iri i riruin.il ea*e-; and therefore a delet-five n. I" " 

meat ii imt aided by u verdict, a* defective pleading id eml • a*e* arc 2 T'lal 
«■•-.•■• in favour o| tit-- ureal -tin liu*-* ha* at all time* been observed in m rwrr\ 
' ' 'J |Miin( ii| an in«li«l incut Sir Matthew Half indeed complain* -that lb « 
ntrietnc--» i* irmwu to U« a blemish :md inconvenience in the law ami thr avlis:;- 
iiintratiiiii tht-rcot; fur that inmv oilemler* «-i ai»c by tin* i»vi*r-«-a«y i-ar prm to 
exception" in indictment* tliaii by their own innocence " r) Ami Vet ih» man 
wan more te mler ••!' life tlian tin* truly ex<vlleiit judge 1 

A pardon al«<», a** ha* lieen !•••!• m- -aid. may In* pleaded in arn-M of jadgmrM. 
ami it lia*« tin* name advantage when pleaded here ai when pleaded upon arra.^n 
tuent. \i/.: tin* -axing tin* attainder, ami n|' mms- tlif corruption of M-»-1. 
which nothing ran re-tore I - ti c parliament, when a pardon in m»t pi. -ad<<d t. 
after st-nlriH «■ Ami cerl.tinlx . iijioii all ai-count*. when a man hath «*l>t^^r«- -S a 
|»ardoii he i- in tin- right to plead it n- »ooii a* inwihlc. 

Praying tin* licncfit ••!" «-it-r-»\ ma\ al-o In* ranked among the motion* in arrv«: 
fif jii'l^im-iit ; uf wlin h wi- -jMiki* larp'ly i>i tlu« pn-rcilni^ rhantcr 

Hall tlifor n--,.um<* tail, tin- i-mirl mu-t pr<>m»tim i* that jiiil^m*-nt wLi«h :hc 
law hath aiiiii-\fl t«» the • rinn-. ami wlin-li hath U-fti ct»ti»laiill\ finfits«-t.t «S !■• 
^t'thcr with (In- « rimr ii^ill. in -••i:m* i»r ••(lur ••! tin* titrnmr f-hapt«-r« l»l tL«^« 
Miinc are capital, uhiih rxti-ml t«» iht* lit** •il'lln» offvmlvr. ami c*»n«i«t y pacra!!i 
in Vifim; han^i'tl by tin* mvk till <U a«l ; thmi^h in very atr«N-ii»u4 rrimm. ••th^r 
HrtMim-tanri'- n!" t«rn»r. pain, i»r ili-^raii* ar«* ^cijMnt'hlrd ; a*, in trra^»n« «*f aiJ 
kimU, hrin^ ilraun nr ilniL*^* 1 ! to the plaiv ••!' r\ei-iitiiiii; in hi^li trva«»n af 
loot in i; the kin:;'- pi*r«<iii nr ^«»v»rnniriit 1 «*tnN>wt'llini; alive. U'hradin^. ar.l 
quurirrin^; mi*l in miinhT. a puMic i|i<ve«ti*in Ami. in ra-e of any frva* a 
roinmitti'il by a li-malr. tin* jinl^iin-iit is in bv lmrm*(l alivi» Hot the hnmac •;. 
of tin* Kni;lish nation han autln»n/.«il, l»y a taiii roriMMit. an alnmM £ei*«*ral ru\ 
Ration uf mii-Ii part** «»t tln*M* jiii|^m«*iit*i u+ i»avi»iir •»!" torture «»r rm«-2f« . i 
».t— -i ^l^li:'- or hunlli* h«*in^ 'usually alltiwii] to Mich traitor* *» »r>r e«« 
* <§ J «lftiim*i| to In* ilrawn; mi»<1 tlirn- hiin^ wry few inntanrr* and thtf^f 
at'i'iih'iital or l»\ nrirli^i-m-f < •>! any Jh r-»h'- U-im; rmlN»welU««l i»r l*artar«l :. 
pr«-vh mi<«] \ ih pn\ i'i| of "ii'iioat ion h\ -iraiiijliii^ Soim- pnui«hnieiit.» t>. !,%:•: • 
exile or tMiiithiiii-nt. I»\ aljiirati'ih of the realm, or Iran -port at ion ; other* in 1- — 
of lilM-rti.liy perpi t vial or ti-mjH.rary inipri-omueiit. S»mo extern! lo oinA««a 
tion. \>\ lorfi'iture of latnN. or movable**, or both, or »»f the profit* of land* f e 
t« i k#|. 4^ • -•• '.-k in i«g#*<: (•• i Hal r c. no. 

'Tin l.m uj->ii thi- »i|i-|i-i : ii.f )-.u iu.itiTi.illy altrr«*<l bjr the »talut^ 7 iiw IV 
e. M. - 'Jo. ami b\ m-i|. l'| ■■; tt.i- -.i|ii.« •faMltf. tihnh t»l)*rU thai Bo jT>l^=r^r : 
altt*r li-nlift ii|--ii ;m\ in>ii- tn.< n! >*r jnt'i Tiii.it n.n of any fflonjr or m;»«l*'m*^iv%tr 
nhall I- «!ayil or r«-\»T-t^l f«»r «.n,! nt a r,*,'i*.-r ; nor by r^a^nn that th* jvr* 
|.ri->-*« Li- Inn ni\;ir«lf>t !•• a «i"fi; •■llin-r nj-»n an in«tiffi«-i«-ni 9nff*+%»rm >* 
tor .ui> im-iioiniT or un»il« ■•« nj-t ;••!> -■! th«« nfl'n.r ri'turninff mrh pmrra^ or o/ art 
of tin- iur<>r«. nor l-'i-.m-f -iu\ | -• - r —• - ■ ■ \t±» w-n-il u|-»n tin* yir% who ba« »■'! !««• 
n*furtH«l i»- -i iu!"f )•> thf •!••:. tl «t ••fii«-r •«tIi»-«-r; jiihI thai «h«*f* ih* *4rnr«p i-fcarr*"* 
ha« U'i it uli'mI Ii .t ti \ -i.i*. n>-. ««r -ii- •'!• i !•• jk trrt.it.-r •It'pw of |<um«hnwfi-. ' 
■•*• lii«li-i Ti « -ni :i.< I • in-fi: «•: • '.• .'-. » . t:i\ -r.itii*.-. •(.•• iri< i i- tiuriit nr ini>»rm*t:> r »-a ' 
alii-r >• »'Ij- !. !■•■ ii. M -ntli> :• i.I t-> * iit.u.: fh- |ui.;0in l .iit pr«*^rnlir>«l !•« thf »tatu> ' 

«•!!• Ik •■ Ii !'■.•■ ^» ■• \- ■■! M.. • , .i»<l!f. <*IIITTV 

• »'i><iii. i- >>t <->- •■• ? • I'liis.fr t*i-«| in tin* «tatut* har«* tw^n. aar«e«*^v 

|:.\i--n«. •-!'.•■! «!.■■:.% r.!-...\«-i l-\ rf-iMl«T.ntf lh#» •i^rnKnU rt-fc4f 

-.tr\ . II A I ". V;. .■ 1«"'. »\ .ill-wjiu' am. ii<lmrnt> al the trial. Ill'* 
A 1 . Vi> i • 4'i. Ma 1 • \ i. : i' !'•». or \\ r>-«|'.iinijf all ol^««r<*ai Ve 
.i|'l »r* nt ••?! tin- l.i f .in ;i.<ii«-iiiit nt !•> U> (AkrD wfort tat jan «rv 

.» Viot. e. liaj. — >rs« nr. 
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life: others induce a disability of holding offices or employments, being heirb, 
executors, and the like. Some, though rarely, occasion a mutilation or dismem- 
bering, by cutting off the hand or ears; others fix a lasting stigma on the of- 
fender, by slitting the nostrils, or branding in the hand or cheek. Some are 
merely pecuniary, by stated or discretionary fines: and lastly, there are others 
that consist principally in their ignominy, though most of them are mixed with 
some degree of corporal pain; and these are inflicted chiefly for such crimes ns 
either arise from indigence or render even opulence disgraceful; such as whip- 
ping, hard labour in the house of correction or otherwise, the pillory, the stocks, 
and the ducking-stool. 

Disgusting as this catalogue may seem, it will afford pleasure to an English 
reader, and do honour to the English law, to compare it with that shocking ap- 
paratus of death and torment to bo met with in the criminal codes of almost 
every other nation in Europe. And it is moreover one of the glories of our Eng- 
lish law that the species, though not always the quantity or degree, of punish- 
ment is ascertained for every offence; and that it is not left in the breast of any 
judge, nor even of a jury, to alter that judgment, which the law has beforehand 
ordained for every subject alike, without respect of persons. For, if judgments 
were to be the private opinions of the judge, men would then be slaves to their 
magistrates, and would live in society without knowing exactly the conditions 
and obligations which it lays them under. And besides, as this prevents op- 
pression on the one hand, so on *the other it stifles all hopes of impunity r*37« 
or mitigation ; with which an offender might flatter himself, if his punish- L 
ment depended on the humour or discretion of the court. Whereas, where an 
established penalty is annexed to crimes, the criminal may read their certain 
consequence in that law; which ought to be the unvaried rule, as it is the in- 
flexible judge, of his actions. 

The discretionary fines and discretionary length of imprisonment which our 
courts are enabled to impose may seem an exception to this rule. But the 
general nature of the punishment, viz., by fine or imprisonment, is in these cases 
fixed and determinate; though the duration and quantity of each must fre- 
quently vary, from the aggravations, or otherwise, of the offence, the quality and 
condition of the parties, and from innumerable other circumstances. The quan- 
tum, in particular, of pecuniary fines neither can nor ought to be ascertained by 
an invariable law. The value of money itself changes from a thousand causes; 
and, at all events, what is ruin to one man's fortune may be matter of indiffer- 
ence to another's. Thus, the law of the twelve tables at Rome fined every person 
that struck another fi ve-and-twenty denarii: this, in the more opulent days of 
the Empire, grew to be a punishment of so little consideration that Aulus Gel- 
lius tells a story of one Lucius Neratius, who made it his diversion to give a blow 
to whomsoever he pleased and then tender them the legal forfeiture. Our statute 
law has not therefore*oflen ascertained the quantity of fines, nor the common 
law ever; it directing such an offence to be punished by fine in general, without 
specifying the certain sum; which is fully sufficient when we consider that, how- 
ever unlimited the power of the court may seem, it is far from being wholly 
arbitrary; but its discretion is regulated by law. For the bill of rights(rf) has 
particularly declared that excessive fines ought not to be imposed, nor cruel and 
unusual punishments inflicted, (which had a retrospect to some unprecedented 
proceedings in the court of king's bench in the reign of king James the Second;) 
*and the same statute further declares that all grants ana promises of r*37Q 
tines and forfeitures of particular persons before conviction are illegal *• 
and void. Now, the bill of rights was only declaratory of the old constitutional 
law ; and accordingly we find it expressly holden long before,(e) that all such 
previous grants are void; since thereby many times undue means and more 
violent prosecution would be used for private lucre than the quiet and just pro- 
eee( ,: ng of law would permit. 

The reasonableness of fines in criminal eases has also been usually regulated 
by the determination of magna carta, c. 14, concerning amercements for miabe* 

l'j SUU 1 W. and M. it 2, c. 2. (•) 2 Inct tt. * 
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luivioiir liy tin 1 mi i tor* in m:itt<-r» of * ivil ritflit. •• Lt'-T h^mo n>>n <rm^r>->rfw j+ m 
fHltfi •/#/•. 7«i, /n>i »i*ii/i./i.//i im»litm kpfitu.* *ittftt; tt j r<* tmtt;tt<t titii.t., •*•!•* 'kH 
uui'ih'tti i>h. m i/i/ifYi; Miir * r Hid nt im htn Mat ; tt lutr^it »r f'-ifin at ■■/•', *■- t J *- »r. 
i'<fn</>.«*f .»'n# ; if rii'.ntu* f ft tn ni<»in timrrrnt>ir t >.*/■••# i/././i #«y#.# *uo " A ru.«- tf.at 
ohtaim-'l i'\«>ii in llii.rv tin- S«-i^hi«|'m time, / • ami im-an« onU lliat im n.jn »:.A-i 
Iiiivi :i larger !ftiin»rr«*iiit'!)( i m |m »•»«-«! ii|iou him tii:iit h:«* « in um*tam !■<■» i»r |* n*- •«*>.*. 
«Mal«* will In :ir; *»:i\ 111^ In tin- laii'llmMrr hi- mut* •I'lnt-iit 1 or laml. !•• tin- lra-.« r 
liin nun haii*li*»<-: ami to ilo* ** »un t r_\ man hi* wainu^i 1 , or tram ami u.^trun.* ».".• 
lit* liu-huiiilrv. In unliT t'» anivrtaiu wliirli. flu* »;rr:it rhartrr al*o 'l»rv« t> tr.at 
tin* jiintT'i-MMMif, wliirli i* alwa\** inilii-tt-il in plural term*. >"«ir m ».vn» 
•■orf/ifi." -Itail hi* M*t. /nfi. if iir. nr rv.lin-nl to a rrrtainty, hy the oath «»t ^«--l an-1 

law I'u I null i if" tin* iiri^lilMiiirli I. Wliirli tmthoij of li«|Ui»latiuic i!n- aiinnv* 

iiit-nt in a pivci-i* »um \\ii< usually perform*-*! in tin* mij*« rmr «<.urt« h\ ti.r »•- 
M'HMiH'iit tir tifturiifht nt' tin' I'linuiiT, a *wiit a n ullirrr «h*»-i n hy tin* iiti^liU«ur- 
IhmnI, iimirr tin' ri|iniy «i| tin* Matuti* WeMtii 1. c 1*; ami thm the ju*ljr<j 
rat rrat nl th«-iii into tlir «'\i ln-<|iu a r. y i Hut in I In* t-oiii t-lWt ami i-ourt-hmnii ;l 
in hi ill |n*rtortiii<l h\ t ijt**n*r.*. «»r mi it or* »woru In •i/f^r*-. that ii, tax ami m*«i<*- 
rate tin 1 #/fWr/-i/ aiiii*ri-iiiii*nt armnlin^ to tin* j»irti»'uLir tin u in » tarn v* oi the 
•'Win n ^ r,,rt ' *«ml tin* uttrinli-r * A t Aim-rr<-rmht* ini|Mm«il hy the* »u|« r\*x 
J court** on tlu-ir iiwn «»!lior> ami miuMi-r* wnv anVrrvd hy th«- juri^e* 
theniM-lvr**; hut whui a prmliar iimli-t wn» infln-f ■-«! h\ them on a «» trailer i**»l 
heir*; party to any mii! ■ it wa- tlirii «lriM>miiiati-«] a Ri»**; 1 1 ami tl.c- aittu-nt 
praiiirr wa-, ulnii an\ mi«Ii tim* uuo imj»*i«.i .|, t<> iiHjinn* hy a jury "yM.ifwTum 
in</i r»«/i i/i/n vtiUiit f- r i'/i/i'ii.'i. Milctt tuntihtii'f /•» "iif. if iir«»ru". r/ /i^r-mw ji»> 
rum.'\j An«l Niiti«> tin- i|imi<«i' «it' oin-ii iin|tir-t. it i- m-\i-r u-mal toa^'MiUr^rr 
liiu* than a man i- ahlr !•• pay u it limit tmirhin^ tin* iiiipl«iii«*nt» «»l" Ins hvri.L<«»i. 
hut ti» ii.llifi fui'|.iir:il piiiii*<hiiii-iit. i*r a limitt'ii impri«i>inii«'iil. in^ti aii •>! «Hi«k 
tim* a- in » - lit anii»iiiit !•■ iiiipri^'iuiii'iit f*«»r lilt*. Ami thi- n» tlu* na-Min «U m»c« 
in tin* kiii-s iniirt an- tnipu ntly <li-miniinatt-il raiiMii:*« t Ihihum* thv |«-baliy 
muM t»tlnT\\i-r tali npmi a man* pt-r-mi unlrm it U- r« lit f-tnril or mii«»-»tt:r4 hy 
a |NM'iini:iry linr; /. ari ••I'liii*/ fu an aiiticiit maxim, qut n--n A-;^f i» rma/u 
luat m #../y./i- Vit. hImti' any htatuti* Hn-uk* U.tl. «•! fiiu* aini iaii«M>ni. i\ 1a 
liohhri licit tin- ruiixmu -hall U> tn-hlt* to tlu* tim* at li-a*t •/• 

Winn -iiitiin r nl liiath. tin* tni'-t tfrrihlf an«l lii^lif-*! jml^iiifiit in ll.t- law* 
of Kn^laiiil. i- pmiiiiiiiici «l. tin* iiiuiifi iat <• in-rparahir o»n-^jUi-Tnf ln»m ibr 
cominoii law i* .//Mi/i.. ; #r Fur when it in now rh*ar iH-yoml all 'li«put*> thai \l* 
rrimiicil i- n«> Inii^rr tit to li\«' upon th«* rarth. hut !•» to hr rxtrrminatf! a» a 
riion-ti r ami a ham- t<* human ><m n-ty, ihr law -ft* a in»to of intamy ut»»n him. 
putN him nut o] it-* pmti i-tii'ii. ami take* ho turthiT ran* nl' him than l«fvly t«» 
mm* him t-M'i i;ti •! ' lit- i- thin 1-alh'il attaint, ■if/ini'fifji. htaiiit**] <*r lia< k«-r»«*i 
Ho i»* im Ion u |-.ii ;ui\ rritlit nr rrputatiou ; h»- \ aniiot U» a witnr*»» in any ^Hirt . 
iitMthi r i«* In* tapahli- ot piri««rmiii^ tin* tiinriioii** »ij" another man; for k hi aa 
aiitu ip:i1nui o| hi- piiii!**hiin nt. In* i** already «ii-a>l in law m Tlii* n aDrr 
jt4,i/i,.f l t; t*<r thrt't- i-* j^timI iiil!iTi'iii-i* In-twi-fii a man '*'inri<Yfii ami •iff^na.Vi . 
thou-h tIm'V an* ln-«|in nily through ina«iunn y rontoumiiil t*»jr<*thcr AlUr 
••ml l * ■i^i«u ,, n *oi,l\ a man i- !i:ihl«* to in>m- ot iIm-m* <li-ahilitu*«; ftir tbrfr .• 
J Mill in i-otiti inplaii'ti i'f law a p« •nihility of hi* i?ino*vn«x\ S«imrtkiaj( 
may hi* otli-n il in arrr-t ot ju-l^iiutit ; tin* imiii'tinriit may he vm>nco«a. «bx4i 
/.i;u*t* ■■ ««iit u if tiip,, i irk t y 

.# I . i: : I 1 Mrr # ■ |* l^Mk IilMlA C\ 

(»■ 1 • •» ■•■•It ■■ ■ ■.. i «-! in M * »»-ft trrmti "4 • l'i • ..■*." 

■ ■•••■•I i I -r!i »nf ■ ». ■ i • ** ■ lb«i. .11 

■ « 

1 !-■ fi *'--k** **-i\ « ih.it • .' - fc 'iii!i-!h hi- • ■iiiit* n iimn*. •« fhr arnvmr t^ « 

>iiM:« • .- !.:- > .:•■•• It i! • . . f I •■ I • -■•»- ■■! i • ■ , .i.Inr hi* r«»int**!iAn>-«*. ai.<I 'h«* like •" •* |h>4. 

;>. II. V . ...t i- ih.i* ■■ *- :* ') .!!•• ii iii.v «if !!.•• \illfin ami it •-»• crwaft 

i ••.!•< *j •■■ • ■■ l>»u:in-.*. • t •••!.• !».-•• u •• iiii—r.ihh* « n-aturf* w*« to emrry Um b«r*4ra 

i li I - i i- \ " |t i-l « :n:iT! (> 

■T'.." f ■.»' >• , .il..n ■■» •»• -■■in** triil fii:i!:>»ti f. r tht* ]-r*^n of «n attain t#>4 fri** » 
Mill i;«. : . r *l • i r ■•• . ii« n i.l thi* law. a ii<i \>> ktll la.:ii n.ih«<u! warrant vouliibt I 

Kt»-t ".'■ < llll II. 
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will render his guilt uncertain, and thereupon the present conviction may be 
quashed; ho may obtain a pardon, or be allowed the benefit of clergy; both 
which suppose some latent sparks of merit which plead in extenuation of his 
fault. But when judgment is once pronounced, both law and fact conspire to 
prove him completely guilty; and there is not the remotest possibility left of any 
thing to he said in his favour. Upon judgment, therefore, of death, and not 
before, the attainder of a criminal commences; or upon such circumstances as 
are equivalent to judgment of death; as judgment of outlawry on a capital 
crime pronounced for absconding or fleeing from justice, which tacitly confesses 
the guilt. And therefore, either upon judgment of outlawry, or of death, for 
treason or felony, a man shall be said to be attainted. 

The consequences of attainder are forfeiture and corruption of blood. 

1. Forfeiture is twofold, — of real and personal estates. First, as to real 
estates. By attainder in high treason(n) a man forfeits to the king all his 
lands and tenements of inheritance, whether fee-simple or fee-tail, and all his 
rights of entry on lands or tenements which he had at the time of the offence 
committed, or at any time afterwards, to be forever vested in the crown; aud 
also the profits of all lands and tenements which he had in his own right for 
life or years, so long as such interest shall subsist. This forfeiture relates back- 
wards to the time of the treason committed, so as to avoid all intermediate 
sales and eneumbrances,(o) but not those before the fact; and therefore a wife's 
jointure is not forfeitable for the treason of her husband, because settled upon 
her previous to the treason committed. But her dower *is forfeited, by r*QQg 
the express provision of statute 5 & 6 Edw. VI. c. 11. And yet the *- 
husband shall be tenant by the curtesy of the wife's lands if the wife be 
attainted of treason, (/>) for that is not prohibited by the statute. But, though. 
after attainder the forfeiture relates back to the time of the treason committed, 
yet it does not take effect unless an attainder be had, of which it is one of the 
fruits; and therefore if a traitor dies before judgment pronounced, or is killed 
in open rebellion, or is hanged by martial law, it works no forfeiture of bin 
lands, for he never was attainted of treason. (q) But if the chief justice of the 
king's bench (the supreme coroner of all England) in person, upon the view of 
the body of one killed in open rebellion, records it, and returns the record into 
his own court, both lands and goods shall be forfeited.(r) 

The natural justice of forfeiture or confiscation of property for treason(s) is 
founded on this consideration 5 that he who hath thus violated the fundamental 
principles of government, and broken his part of the original contract between 
king and people, hath abandoned his connections with society, and hath no 
longer any right to those advantages which before belonged to him purely as 
a member of the community; among which social advantages the right of trans- 
ferring or transmitting property to others is one of the chief. Such forfeitures, 
moreover, whereby his posterity must suffer as well as himself, will help to 
restrain a man, not only by the sense of his duty and dread of personal punish* 
merit, but also by his passions and natural affections, and will interest every 
dependant and relation he has, to keep him from offending, according to that 
beautiful sentiment of Cicero,(f) " nee vero me fug it quam sit acerbum, parentum 
welem jiliorum pcrnis lui ; sed hoc prasclare legibus comparatum est, ut caritas libe- 
rurum amiciores parentes reipublicce redderet." And therefore Aulus Cascellius, a 
Roman lawyer in the time of the triumvirate, used to boast that he had two 
reasons for *despising the power of the tyrants, — his old age and his r*ooo 
want of children ; for children are pledges to the prince of the father's *■ 
obedience. (0 Yet many nations have thought that this posthumous punish- 
ment savours of hardship to the innocent, especially for crimes that do not 
strike at the very root and foundation of society, as treason against the govern- 
ment expressly does. And therefore, though confiscations were very frequent 
in the times of the earlier emperors, yet Arcadius and Ho n or i us, in every other 

<•) Co. LitL 3J2. 3 Inst. 319. 1 Hal. P. C. '240. 2 Hawk. (•>) 4 Hep. 57. 

KC41V (•) See book i. page 250. 

(•) 3 In*t. 211. (•) Ad BruUw^ tp. U. 

P)\ 11.1 l\ C 309. (■) tinTiu. 1, { *>. 

(f) Co. Litt. 13. 
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iniitanc<* hut that of tn a n*mii. thought it tn»n* jmt. «• i'.i **■«*• j»rn<tm. *'.i w.ri 
r«n/ t " ami unli'pi-'l (hat **/»••. #ir\i *■/»».« rv*i»w/if ttU't*.rn, nf-* ultmu* j-r »i" fi.'fwp 
tufiu*, y*/.n#i r*\u ■ iifur «/t /•« /«ii« :"i •/ - ami J n*>C iruitti al*o math* a law to r»**!r»-n 
flu* |niiii-liiiH'iit lit' relation*. »' i whit h ilirv« a f*» fin* lorli-ifuiv to 151 1. •■\i-t-pt iii !■.•» 
raw of 'Ttii'tn m ij*.-ffifi«, tn tin* iM'.xt nt kin to tin* <h-liiifpii'iit On fht* ■ •clur 
haml. tin- Matriloiii.'iii law t-xtcmh-il <*v«*ti tin* « apitnl |»nii:«l«iii«-tif of m awn 
not only to tin- 1 IiiMivii, hut tit all tin* relation**, of tin* ih-hmpii-iit : *r ai-i *»f 
c*our*n* tliiir i-Mate* 111 n-t !•<• al-o t--rt«-itri|. n«* n<» man Ha- h-tl to inhrnt tf.rn» 

Ami in (■••rinaiiy. hy tin* famou* lt« ■I-1«*ii htilhv r pn«I almost ivr»W*w tn-m 

JuHtiiiian'** i-iMlr. y ■ tin* !i\t>« fit' tin* -on* of tin h a* 1 on -pin* !•» kill an i-h- t#»r 
itri* -|»an •!. a-* it i- i*\prt-t«M-il. hy tin* riiijivmr'* /»-irf#.-i*/.ir '•*<u-i'y. lint lh»*i irv 
i|*'|>riv«i| or all tln-ir I'llfi-lt ami ri^litn o! Mirc«»«tifin. ami an* rt-mli*nt| im apaKr 
of any liom»ur. n <-h'tia*«iiral or rivil : "to tin* •■ml that, hfiiii; alt»av*» |--»r *r»l 
iitHVttii.iii*. thi«y may fon-viT he ar« > oiiipaiiii*i| hy tin- infamy •■!' tln-ir father . 
may laiii;iii<*li in ronliinml imli£i*m-(* ; itn«l may fiml — ;iv» Ihm rn«*r*-ilr*« r«|i<-t 
their pumthinriit in living, ami tln-ir n-lifff' in living " 

Willi u** in Knglaml, lorli*itnre of laml* ami trm-tiit-iit* to the «*m*an i*»t 
trvanon is hy im moans ilrriwil I nun tin* fro* I. 1 1 |M»tiry. a- ha* Inm-ii alrea>!y 
obm*r\fil.M- > l»nl wa** anti <i-.i««nt to tin* cMahli-hmi'iit of that *»y«teni in thi« 
».»oi-i inluiul. Miring transmittal from our Saxon an<t->t>*p*. *r.> ami tornnnf a 
-I part of tin* iiiititiit Si-amlinuvian (i»n**titiitii*ii '• ■ Hut in ft-riain tr*-m*-*r« 
relating to tin* ruin 1 which, an we forim-rly oh-i-rvfl. -••••in ratlnT a *»|m*«-i«-» **f 
till* cti ##tf-a UiU 1 than tin* mnun Lr.*>r th,tjtst,it»^ » it i« provhhiJ hy imme «•! tbr 
tumlcm Maintop. r» whiih run*»titiJt«- tin* olfrlnv, th:ir it -liall \%<«rk no f«iii'ritnrv 
of lamlrt. miv«* only tor tin* lift* of thi* oftrmlrr; ainl. hy all, that il ohall n>* 
dt»j»rivt- tin* w iff of hrr i|o\vi"ri»/» Ami. in onlrr to alnih^h »u» h hfrt^litar-y 
)»unt**hnn*tit <*ntin*ly, it wat t'tiai-ti-ij. hy t»tattiti- 7 Antir. r 21. that aHrr fh*f 
<ltM'i*aMf of tin* lat«* prftciKh-r 110 attaimh-r tor tn-a-oii **hoiihi extrml to thr .Ji*. 
inlic-rit iiti; of any ln*ir. nor to tin* |m-jii«lifv of any |N-r-oii "tli«r than the traitor 
hiniM-ll ; hy wlm-h tin* law of tortt-itiin*** f«»r hi^h trra-on wi»uhl hy thi* limr 

havi* 1 11 tit an ••ml, ha«l not a Mih-cijimnl -tatuti* iiit»-r^»-rn**| fit jjivr thrra a 

lonirrr iluration. Tin* hi>tory of thi<* matter i* ^mipu hat -insular, an*] north*/ 
ohru'rvatioii. At tin* linn* of tin* union, tin* i-rirm* *»t lrv:i**»u in Siillan*! «a«. 
hy tin* S« ■••!•* law. in many r«***|it*rt** ilim*n a iu I nun that of trt*a**4in in Kn^iao-l 
ami |cirti<'ularly in it** c-oii-*i-i|iii*iii*i* of torfcitun*** of ■•ntailnl f-tat«*^. whuh «*^ 
moiv |mi iiliurly Km;li**h ; y«*t it M-«-im*«l uwr++:irt that a <*rimi- mi nrarly itlrn 
imr ifovrriiiiifiit *«lioiilil, ImiiIi in it*« r-*n*m-i« ami •'■•ii*>i*i|iii*iici**>. In* |iq| on the *>a»o# 
tiN>tiiii; in hoth part** of tin* unit«i| kiiii;<h»m*« In m* w- tin »l#*l line thc*«r lav* 
tin* Si-Mti-h nation ami tin* Kii«;li*»h hoii**« a »»f miiiimni*! Mniiriflwl har»l. partly In 
iiuiiiitain. ami partly to ai i|iiin-. a total immiiiiity ln»m forti'itiin* ami i-omi|>tKia 
of hlo.nl. whiih tin* Iioii*.i> uf limh a-* ttrmlv n*«i-ti-«l. At Inij^th a roropr»*fnn» 
wat a^ri'i**! to. •» liii-li 1** i->tahli«lin| hy thi** Matul**. — via. that th«* fMimr i-nmr*. 

ami t tln-r. **hitiihl hi* tM-a-oii in N*otlaml that an- -o in Kri«;lan«l ; ami thai 

the Kn-^iith torli'itiu-fo ami < ••rnipti«Mi of hhioil -«lM»nl'l tak«* plan* in S-«*t.aa«i 
till tin* ili-ath of tin* 1 1 1 •-ik pr.-i.ii.hr. 11ml ffln-ri n :i-** thrn»u^hoiit lh«* •»*■••«■# 
of (in at Ilritain : ' < tin* I'-i-Ih artfully pn»|Hi«.in U ' thi*» t**m|M»rary rlaa«r. i« 
• ••«,- 1 "liitpi-**. it 1** *»anl. / that tin- pru«h*m ■•• o| *ini»-n|iinj }*arliamrnt*> *a«>»a»l 
J iiiitlii- it pi i|M tu:il ; 'Mil** hat partly Urn ih»in* l-y the Matatr IT it**-- 
II c ;.!». mil.- in tin* \.\ir jin-r.-linj tin* hitr n a U*llion. ■ tin* <>|M>ratn»n of tbrv 
imh-mtiitx iiij • I.iii->i - Im-jii^ thi-ri'h\ ttill fiirth«*r **u-p«iiih'l till the «K*ath of t- *r 
»*«»n> i'l t in- pf.'ti -inh r '. * 

• - i ■ 4" . ■ ' V t * 4 ■ W !*t ■ 7* Ul"'^l! • *» 

• \ ■ : . • |i.i- 1 • 11 •• 1 i:<»# 

.: n. n il.* L*« M 9*%*m%* C 

• ■ ■ .» «-■■»-•:• 

•If- i|''»f III r». 1«VT 4 IkPM f fWf MN 

••■■■■;■;■•■ '*■**• *■■' •' " ' 1j ■■* " *" ■>'** '■ •■*•*'»••( w»l « •■» ^O tf 

■ * ■ • ■ "I »r*-.-n •■•,!».■ > :<r*lk h. « Iftw L«« ■€ ff -vVMfW^ 

■>■ ! J t:»i 1 1* .• -i 1 :»••*• u««, 4, y^rT 1 **4V 

■ ■!•■ » . 1 : . ; • I u 

*H\ il.. ...» (ii... III. r. '.*... thi* rhuM- in ih«- 7 Ann.-. 1. -1, anJ tlial in tava ITOml H, 
MS 
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In petit treason and felony, the offender also forfeits all his chattel interests 
absolutely, and the profits of all estates of freehold during life ; and, after his 
death, all his lands and tenements in fee-simple (but not those in tail) to the 
crown, for a very short period of time; for the king shall have them for a year 
and a day, and may commit therein what waste he pleases, which is called the 
kind's y^ir, day and waste.{i) Formerly the king had only liberty of commit- 
ting waste on the lands of felons by pulling down their houses, extirpating 
their gardens, ploughing their meadows, and cutting down their woods. And 
a punishment of a similar spirit appears to have obtained in the Oriental coun- 
tries, from the decrees of Nebuchadnezzar and Cyrus in the books of Daniel(Ar) 
and Ezra,(7) which, besides the pain of death inflicted on the delinquents there 
specified, ordain " that their houses shall be made a dunghill." But, this tending 
greatly to the prejudice of the public, it was agreed, in the reign of Henry the 
First, in this kingdom, that the king should have the profits of the land for one 
year and a day, in lieu of the destruction he was otherwise at liberty to com- 
mit ;(m) and therefore magna carta{n) provides that the king shall only hold 
such lands for a year and a day, and then restore them to the lord of the fee, 
without any mention made of waste. But the statute 17 Edw. II. de prxrogativa 
regis seems to suppose that the king shall have his year, day, and waste, and 
not the *year and day instead of waste; which Sir Edward Coke (and r*ogft 
the author of the Mirror, before him) very justly look upon as an en- L 
croachment, though a very antient one, of the royal prerogative.(o) This year, 
day, and waste are now usually compounded for, but otherwise they regularly 
belong to the crown ; and, after their expiration, the land would have naturally 
descended to the heir, (as in gavelkind tenure it still does,) did not its feodal 
quality intercept such descent and give it byway of escheat to the lord. These 
forfeitures for felony do also arise only upon attainder; and therefore tfelodese 
forfeits no land of inheritance or freehold, for he never is attainted as a felon.(j>) 
They likewise relate back to the time of the offence committed, as well as for- 
feitures for treason, so as to avoid all intermediate charges and conveyances. 
This may be hard upon such as have unwarily engaged with the offender; bat 
the cruelty and reproach must lie on the part, not of the law, but of the crimi- 
nal, who has thus knowingly and dishonestly involved others in his own 
calamities. 

These are all the forfeitures of real estates created by the common law, M 
consequential upon attainders by judgment of death or outlawry. I here omit 
the particular forfeitures created by the statutes of praemunire and others, 
because 1 look upon them rather as a part of the judgment and penalty inflicted 
by the respective statutes than as consequences of such judgment, as in treason 
and felony they are. But 1 shall just mention, as a part of the forfeiture of 
roal estates, the forfeiture of the profits of lands daring lite, which extends to 
two other instances besides those already spoken of, — misprision of treason,(f) 
and striking in Westminster hall, or drawing a weapon upon a judge there 
sitting in the king's courts of justice.(r) 

The forfeiture of goods and chattels accrues in every one of the higher kinds 

(ft 2 Inrt. 37. (•) Mlrr. c. 5, { 2. 2 Inat 87. 

(*> Ch. iii. t. 20. (*> 3 lut 66. 

(ft Ch. vi. r. 11. («» Ibul. I'lH. 

("tMirr. c. 4, j|M. Flet. M, c 28. (*) IbkL 141. 
(•) « Hen. III. c. 22. 

c. 39, limiting the periods when forfeiture for treason should be abolished, are repealed. 
So that the law of forfeiture in cases of high treason is now the same as it was by the 
common law, or as it stood prior to the seventh year of the reign of queen Anne.— 
Christian*. 

Also, by 54 Geo. III. c. 145, no attainder for felony, except in high treason, petit 
treason, murder, or abetting, ic. the same, shall extend to the disinheriting any heir, 
nor to the prejudice of the right or title of any person, except the offender during his 
life only ; and every person to whom the right or interest of any lands or tenements 
should or might after the di*ath of such offender have appertained, if no such attainder 
had been, may enter thereon. — Cuittt. 
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•■M" 1 "^'dronr* 1 : in li iif ti trriiMih or ini*pri»ioii •thereof, potit trca«-Ti. fr!>>ri.f« 
' ' ' J i«I all M»rt«*. uIh-iIht i'liTtf\iilili* or iml, nrll. murder or teh-nt .i# ■». |«-iii 
lareniv. Mainline ■•■■iff «-. and tin* al-ove-mentioncd olfi-iuvit off fiffrikinj. &< ib 
WrMiiuii-tcr hail For /oy/i/. ai*<>. mi an aeeu-»atiou ot treason. It-h'iii. t-r riitn 
|K*tit larii ii v. whether tin* |mr(v U* found t/uilfv ««r anpnttrd, u tin jur\ fir.«i 

tin* flight, tin* |*arly »hall luiifil hi* k r 1** s«n«l •■hattil* ; l*»r tin- \er\ rt.^l.* *• at. 

iitTi'iii-f tarrying with it a Mnni;' prr»iimptimi off ^uilt. and i% at I • .*•»". at. 
endeavour tn elude :iml fiitli- tin* I'iiiir^i' •■!' jn*iiii •• |»ri'MTilM*«i !■% the law Hu; 
thr jun wry »cldom li n«l the flight, .« • l^rt.iture Ih-shj* l'H*k-*d ii|m.i,, »im-e t» ir 
vaat im n;i-f of |M-r*"i..il properly of lair year-, a** too lar^e a |--nait\ !-»r 
an iiflfin r to which a man i- prompted hy tin- tiatural h»vc n| hhert\ * 

There i- a ri'!iiarU:il»lr ilitli reiirr or lun lictwem tin 1 li-rfi'iluiv ot Ian !«• an-1 
ii!" ^immU iiii«1 i-liattiN 1. IjiimU are fforfriled upon iif/iiirif/rr. aii'l ■•■ -t t«s->rr 
KinnN :int| chattel* art* forfeited hy ■^•arirfma. iterance in in.in\ ••! the • a.**-* 
where ^<Mfi|«* an* fforfriled there ih-vit i* any attainder, which hap|- i.« ••ul\ 
where judgment n|' death or outlawry i* ■riven : then-lore in t !»«»-*- ■ .-.»• • the 
forfeiture inii**i hr ii|m>u conviction or not at all; ami. hciiitf nrct-—an.\ u|--i* 
conviction in tho-e. it i- *o ordered in all ot her ca-»t-« ; li»r the law «■••%■■• ui.i 
ibruiity. -. In outlawries for trra«ou or felony, land* arr fforlritrd i-iiiy |.\ ti.< 
judgment ; Imt tin* ^hmIs ami chattel* an* forfeited hy a man ■» Itui-* lir»t | ut r. 
the rJ'i;/'/if. without Maying till lir i«* tf»inf*> rj. #••/«.«. or finally out law ■■•! . !• r n.« 
Hvcrrtihi; hiim»cll mi Ioiil; Iron* ju^tnr in miiMriirtl a lli^lit in law r It..- t* r 
fcituri 1 ill" lan<U lia» n-lation t«» tin* linir off fflir tart «i»nirintl«il. **» an !•• a\- i: 
all Nuli-ri|in-iit miI«'h unit 1-iii'iiiiilirain-rH ; Imt ihr l*»rli*itun a off" |pM»U aii'l • i..\:u *• 
baa no nlati«»ri liarkwanlf*. no that tlnt-4« mily wlm-li a man ha« at tin- t.n.« • : 
ronvirtioi, hhall In* tortritr«l. Tlirrrtorr a tnot«»rMr i«*loii may ^ n<j nt* ««.i a* ^ 
uf li i«* rliattt-U, rral or j-rr^unul. |«»r thr <*u<*ti-i(am-r o|' liutiM-lt ami tan. \ *« 
•<t«»0 l w ** 11 th «* ,a< l a,,, » 4-€ »■• <\ i« tii»ii ; u ffiir |ifr»«»tial |iri'|ti-rty i» ••! *—• fi:< *l 
' J aliiiL* a nalurt' that it pa •**•••» tlirmi^h many )ian<U in a »lH*rt timr , a* l 
no huyrr cmiM !••• nale it In* w«rr liahU* (•• rrturii thr ^immI* win. L \,r i^-! 
tairly hitiiirht |iro\ii|n| any o|' thr prior wii-Jnr* ha«l i oiuiiiitti-l a trr^*t-ia ■ r 
tVlony Vrt il thry In* (-•iiliinivt'ly ami n««t /»•.#,.! /»./# p:iri«-«l will. n.. r> « i . 
delrautl thr crown, thr law .ami particularly thr Matutr l.'i KJi£ * .'» wi.i r a- t 
tliriu. Ii*r thry an- all flu- wliilr trui\ ami MihMant ui 1 ly thr u«»»- !«• «•! f I ■• •■*?• t -I- r 
and a** hr. it a« <|iiittcii. nu^ht n«owr thrtii him-ill. a** in it part* «J witit i. r a 
giMnl nih-iili-rati"!!, **o in ca*«r hr happou^ to he c«m\ nt« »i thr law will n^««««r 
thrm ffiir thr kin;; 

II. Another immniiatc c«iii»ri|iirmr off' attaimlrr i«t thr r.,rmjJt •* .-/ 4 **.-<«, 
Iioth upwanl** ami downward**. -•• that an attamtnl |Hr»**»n ran nnlhrr inbrr-.*. 
landn or nthi-r hi't'cil:tam« ui«* tVoin hi- iiiict-M- •!'<•. nor n-tain tho«H* h»- i* air»a*tv 
in |Mi*»r— *i«*n ot. nor traii»mit thi-ui \*\ dc-eent to any hrir; hut thr %an>r •LmaI 
t-arlirat to thr lord off the |»i-. Mihit-eff In the kili^ ■ -Up nor H^ht off t*.rteitarr 
and tin* |mt*miii attaintfl **hall al-» id—trm-t all d« •M-ent* to hi* |«—t*rni%. 
wherevtr thry are «d>ii^i d ti* ilrri\r a title thmui;h him to a mooter ao 
foatur r» 

Thi«* i- one off" tliMM* iii'timit which our law** have adoptol from t!*r ft^-U^ 
(*oi^titiitinii** at the time ».|" the NiTiiiau cniiipiiNt. a« ap|N*am l'n>m it» l-ribar 
unknown in tlm-e trimrr- whuh an- iiidir>puiahly Sax on. or £*teikii*J 
whrreiu. lh>iii^li hv irea-ni. at • online t«« the antiriit Sax on law*, thr ian«i i» 

I'orlrlteil to the kll» L '. \ i-t lm ci'lTllpl 1* -ffl ••! I»Iinm|. ||ii im|H*4limont of d«**MYOt». 
eliMle** ; alel. "li J 1 1 - 1 _ 1 1 n lit ••{ 1 1 ■ - !•■ ]• .••li\ . lm e-i I. eat acerui-ft t*» thr h»rd Aa>l 
thrrrti*re. a- r\ir\ ••!(,• r . .••■. v. ■■.«., \ •■ ni.iik ••! Iiifial tenure in now happily ion 
away iti thc»e kin/'l'ii.-. i' <» t«» !••< I,«pi*.l that thi* *'>rru}4i.»n ot Uv.mi % with ait 

• .■ u»«i r t* «m 

• • • • ••■• . •+ i>i. 

il- ■• u 1 .. ••• .m« |«r-»n shall I* ti»-t*rt«»4 
•v •■.. ti jrr-..ii *ha!l n«*t I* rhar««*4 ta> 
• -i- n * » l.t-iii- r lir fl*-«l ft* Mftrh trwaaaai 
i.i. n, a 1 1 ttir Mnn« %raiw. Clllli. 
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Chap. 30.] PUBLIC WRONGS. 868 

ita connected consequences, not only of present escheat, but of future inca- 
pacities of inheritance even to the twentieth generation, may ii process of 
time be abolished by act of parliament, as it stands upon a very different 
footing from the forfeiture of lands for high *treason, affecting the r *qo Q 
king's person or government. And indeed the legislature has, from L 
time to time, appeared very inclinable to give way to so equitable a provision, 
by enacting that in certain treasons respecting the papal supremacy(w) and the 
>ublic coin, (j*) and in many of the new-made felonies created since the reign of 
Henry the Eighth by act of parliament, corruption of blood shall be saved. 
But as in some of the acts for creating felonies (and those not of the most 
atrocious kind) this saving was neglected or forgotten to be made, it seems to 
be highly reasonable and expedient to antiquate the whole of this doctrine by 
one undistinguishing law: especially as, by the afore-mentioned statute of 7 
Anne, c. 21, (the operation of which is postponed by statute 17 Geo. II. c. 39,) 
after the death of the sons of the late pretender no attainder for treason will 
extend to the disinheriting any heir nor the prejudice of any person, other than 
the offender himself, which virtually abolishes all corruption of blood for 
treason, though (unless the legislature should interpose) it will still continue 
for many sorts of felony.* 



\ 



CHAPTER XXX. 

OF REVERSAL OF JUDGMENT. 

♦We are next to consider how judgments, with their several con- r *san 
nected consequences of attainder, forfeiture, and corruption of blood, L 
may be set aside. There are two ways of doing this; either by falsifying or 
reversing the judgment, or else by reprieve or pardon. 

A judgment may be falsified, reversed, or avoided, in the first place, without a 
writ of error, for matters foreign to or dehors the record, — that is, not apparent 
upon the face of it; so that they cannot be assigned for error in the superior 
court, which can only judge from what appears in the record itself; and there- 
fore if the whole record bo not certified, or not truly certified, by the inferior 
court, the party injured thereby (in both civil and criminal cases) may allege a 
diminution of the record, and cause it to be rectified. Thus, if any judgment 
whatever be given by persons who had no good commission to proceed against 
the person condemned, it is void, and may be falsified by showing the special 
matter without writ of error. 1 As where a commission issues to A. and B. and 
twelve others, or any of them, of which A. or B. shall be one, to take and try 
indictments, and any of the other twelve proceed without the interposition or 

(•) Stat. 5 Elis. c. 1. («) 8Ut 5 Ells, c 1L 18 EUs. c 1. • * W. HI. •. M. 

16 * 10 G«o. II. c. 28. 

•Those statutes were, however, repealed, by stat. 39 Geo. III. c. 93; but, by stat. 54 
Goo. III. c. 145, corruption of blood was abolished in all cases except the crimes of high 
treason and murder ; and, by statute 3 & 4 W. IV. c. 106, s. 10, it is enacted that cor- 
ruption of Mood on attainder shall not obstruct descents to the posterity of the offender 
where they are obliged to derive a title through him or her to a remoter ancestor. — 
Stewart. 

1 That is, if such judgment comes collaterally in question in any other cause or court, 
the party against whom it is used may so avoid it. But I do not see how it can be 
directly reversed, except by writ of error, either for error in fact — in which ease it 
would lie before the same court, and the fact would be alleged — or for error in law. 
The case put of persons proceeding to judgment without a good commission is one ot 
those decided illegalities for which the law seems to afford no preventive remedy: they 
who do so subject themselves, indeed, to punishments afterwards; but in the mean time 
they are acting in defiance of law, and are not, indeed, a court, to or from which any 
appeal can be formally made. — Coleridge. 
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•VII 1 P rWM%nr «' *°f fillior A. or H., — in thi* cane all pnMVfilinsr*. trial*. r».». 
* \ietiun*. ainl juii^iiiriit'* ii rr vniil for want of u j.n«|HT authority n* lie 

fip|nini-»-n nit- r*». ami ma\ he tuNiti<-<| ii|m»ii hare in-| f i»»n without th<- tp>uM« 

of a writ of error ; <f it l«m^ a hi^h tui'uleiiieaiiour in the juil-jc* *•> pro* t «M:ft|{, 
ami liitn-. it' any tiling. ^I»*n-t o| mimlcr in them all. in law the \* r*.,n •*, 
attainted Ih- i'Xi-i uti-il ami -uiY'rr ilrath. So likewise i!" a man |»ur« ha««-« lat»l 
of another, ami afterward* tin* vendor i-. ••illn-r l»y oiiiI.inr\ ««r hi* own < •»• 
fcMMon, iiiiiVH till ami attainted of treason or til<-h\ j>rc\ n>u« to the «a!i- ••r 
alienation, u hcrchv -in It land !•«•« ••rn«— liahle to forfeiture nr c«c|ieat. now . uj-»a 
aii\ trial, tin- |nin li:i*"i* i* at liherty. without hrin^'in.; any writ *•( rrn-r. to 
faUifv ii"t niiU tin- turn- >>f l In- felony or tn-a-on -h|»jhi^«|, hut tin' wry |-<ml 
of tin* !■-!■ »n v <>r liv;iM,n ii-i-lf, ami i* not r..nrliidrd hy the •-•irifr^ni'in «»r the 
outlaw r\ hi tin* vi-inlor. iIiimi^Ii the vendor hinm ll i-* < •»!!« Iu«i«^l. aid fft «uf- 
fercd imiw to deny tin- tai-t, which In* ha* hy ffiiifc*.«inii or flight a< kn*>« 1* *ijr<i 
Hut il mhIi attainder of I lo* vendor was l*y verdict, on tin* oath of hi* j*^r». 
the alienee ( aiiii"t It rccei\ed to faNifv or contradict the /.i«t of tin* mini i«>ra 

uiittcd, ttioii^li lie i- at liherty to prove a mistake in font, or that tl ff« toe 

wan committed after the alniiatii.li. ami not In-fore '»i 

Secondly, a judgment may It ivvci>in| /i»/ wnf •/ *rr<<r ;* which lie* fr»»m ali 
inferior criminal jurisdiction* to I In* court of km*;'* U-mh. ami from th«* kin* • 
lunch to tin* ImiiM* of jh-«t«; and may he hroii^ht for tiotorioii* nu»take« :n ttoc 
iud^un -nt or other part- of tin* record: a* where a man it found trinity of |«r. 
jur\ ami receives tin- judgment o| ' fi-lmiy ; or l'«T"llirr !•■*«• ]ialpahlc itp»p» »ura\ 
mm any irn ^ularit\ . onii^-ioii. or want of form in tin* jm ••■•-•* o| outlawry, or 
proclamation <«; tin- uatit «•! a |iro| M «r ti'Mitn.n to tin* <)• li-ndant • Tiano-. a< •-••rliD^ 
to tin- Matuti' of aiMitmii-; tor iml prop-rly namiriL' tin- -livrifT or ••tin r «-ftirr 
of tin- iiHirt. or not *\\i\\ •!• --i rihiiii; w hrtv hi* *•« unity nmrt wa« hi-M ; Ji-r la\ :&jt 
••■Mi** 1 :itl ,,,M,Mr •■••iiiiiiitti-il in tin- tinif of tin* lati* kin^ to Ii* «1orn* "ai^aitk*! 
"^ tin- )!• a< c of tl.i' j.ii-rnt; am! lor otln-r -imilnr «-au-i'*. whirh though a< 
lowril out of trmlrnii'*'** t'i lift- ami lihi-rty > am not mm h to tho « n^l;t t^r a4- 
vamniniit of the national jii-tii-r Thi'-i* writ*- of rrn»r ti» rr%" ••?*•• ju<!innM» 
in ra-r of iiH-«li-m<-aiiour- art- not to U» allo\vi<l. of « oiir>#\ hut on •uthnt-nt jn»- 
liahli* i-au-i* -liown to tin- attorney ^i-m*ral ; ami thi-u tln-y an* utnlfr»t<»«*i if r* 
fXnuitaMi' of ruiiiiiioii riijhl ami tj tMttn ju*tttnr. Hut writ« of error to rrvrrvr 
attaimh-r** in capital ra-i •» art- only allownl rx ymfm ; ami not without rx|*i 
warrant umli-r tin- kii:^'- -i^n inarmal. or atlraM by flu* i-oti«H a ut i»f the atto- 
p a in*ral ■«' Thi-i". tlnTi'li»ri'. ran rarely Ik- hr>*n^ht by tin* |»arty him«rlf. c*ji» 
rially win it he i- attaintiil for an offeiiiv a^-ain-t the -tate; hut tliry mar Sr 
lirou^'lii \'\ hi" In ir or e\ei utoraOi r his fleatli. in tnon* favourahh- time*; wok-4 
mav he -tiiin- efii-olation to hi« laiuily. Hut theen-ier ami tnon* effectual vira 

f.a*>tl\ . to iv\i ■?•».■ tin* attainder hy ai-t of jiarliatin-nt This mar \nr an«i hata 
Ikmii frei|iieiii|\ «1"Im- ii|m>h motive- of coru|i:iv»ioTi. or |N*r!iaji4 from the iral *4 
the tiine-%, alti r a xmMeii revoliiiion in the government, without rxamimnc t*** 
cIoM-Ijk iiiTu tin- ft '.Mi or \alnlity of the error* a— >i^iii | «l Ami — mictimn*. tfn»«x^ 
tin* crinn- !••• m.ivi-r-alU aekimw lei|^ei| ami eo nli ■••••ih I. yet trw» rocnt> of tb* 
criminal"- tanolv -ha!! alter In** ihath ohtain a n-titutiofi m hl«M M i. homnir*. arvi 
c-tate, or tuiiti- or one n| them, hy act of |iarliattnfit ; which . nn far a* it fi- 
temN ha-- aK tin- • nVi-t of re\ep*inc the attaimhr without cantiiig any rite* 

tioii** llj'-'li lli.'jih'iu- of the |in'eei|ili^ tt-tlteliiv. 

Tin- • \b ■■ t •-! lal-iiv mi- .>r rever^in^ an outlawry i*. that the iwlj ahail b# m 
the Mtin' plight a- i! In- l::i-l ap|H'arei| ii|n>n the r.iput*; ami. if it he brfor* piaa 
jilea.h -1. h« -li.nl !•- jm! i>. j -l.-.i-i to the imlii tmeiit ; if alter cofirirlion. lie %kmk 
rifcive t In- •»• nil m •- ot tl.. law ; for all the other |»n»cve<ling*. exce|»C only ttx 

• : iii«k i* •- 4- .. • '. in.t ri i itu r r »u. •» i T«rm na, na 

1 S. . tl,. Ii -'..r\ .oil t'.iMr.- nf writ* «<f err»>r in rnminnl m«-« Mtaled br lord 
with jrf. •! .i» .::•% ..»i i ■ I- i'! . •■ :n 4 Hurr •.■"'■•'• -"»M. , . , '»'» , J A« tn th* 
■if .1 - 1 i. nj fi • «..■.'.« 1 1 ..;!• i" I. J-li'l Ti'i to 7.il.^(*iirrr?. 
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process of outlawry for his non-appearance, *remain good and effectual 



[*898 



as before. Hut when judgment pronounced upon conviction id falsified 
or reversed, all former proceedings are absolutely set aside, and the party stands 
as if he had never been at all accused; restored in his credit, his capacity, his 
blood, and his estates; with regard to which last, though they may be granted 
away by the crown, yet the owner may enter upon the grantee with as little 
ceremony as he might enter upon a disseisor.(rf) But he still remains liable to 
another prosecution for the same offence; for the first being erroneous, he never 
was in jeopardy thereby. 



CHAPTER XXXI. 

OF REPRIEVE AND PARDON. 



[*895 



♦The only other remaining ways of avoiding the execution of the rtftgi 
judgment are by a reprieve or a pardon; whereof the former is tempo- ^ 
rarv only, the latter permanent. 

I. A reprieve 1 (from reprendre, to take back) is the withdrawing of a sentence 
for an interval of time, whereby the execution is suspended. This may be, first, 
ex arbitrio judicis, either before or after judgment; as where the judge is not 
satisfied with the verdict, or tho evidence is suspicious, or the indictment is in- 
sufticicnt, or he is doubtful whether the offence do within clergy; or sometimes, 
if it be a small felony, or any favourable circumstances appear in the criminal's 
character, in order to give room to apply to the crown for either an absolute or 
conditional pardon. These arbitrary reprieves may be granted or taken off by 
the justices of gaol-delivery, although their session be finished and their com- 
mission expired; but this rather by common usage than of strict right.(a) 

Reprieves may also be ex necessitate Ugis: as where a woman is capitally con- 
victed and pleads her pregnancy: though this is no cause to stay the judgment, 
yet it is to respite the execution till she be delivered. This is a mercy 
♦dictated by the law of nature, in favorem prolis ; and therefore no part 
of tho bloody proceedings in the reign of queen Mary hath been more justly 
detested than the cruelty that was exercised in the island of Guernsey of burning 
a woman big with child ; and when, through the violence of the flames, the 
infant sprang forth at the stake and was preserved by the bystanders, after 
some deliberation of the priests who assisted at the sacrifice, they cast it again 
into the tire as a young heretic.(6) A barbaritv which they never learned from 
the laws of ant lent Rome; which direct,(c) with the same humanity as our own, 
"quod pra'gnantis mulieris damnatas poena differatur, quod pariat :" which doctrine 
has also prevailed in England as early as the first memorials of our law will 
reach. ( d) In case this plea be made in stay of execution, the judge must direct 
a jury of twelve matrons or discreet women to inquire the fact; and if they 
bring in their verdict quick with child, (for barely with child, unless it be alive in 
the womb, is not sufficient,) execution shall be stayed generally till the next ses- 
sion ; and so from session to session till either she is delivered or proves by tho 
course of nature not to have been with child at all. But if she once hath had 

<*) 2 ITuwk. P. C. 4S2. (•) Ff. 48, 19. 8. 

(• , 2 Hal. P. C 412. {*) Flat. L 1, c. 3*. 

(*) Fox. Act* and Mon. 

1 As to reprieves in general, see 1 Hale, 368 to 370. 2 Hale, 411 to 412. Hawk. b. ii. 
c. ">1, ss. 8, y, 10. Williams, J., Execution and Reprieve. 1 Chitt. C. L. 757 to 762. 

In addition to the reprieves mentioned by the learned commentator is that cxmm*- 
<lxt<y r, : ,;.«. or from the mere pleasure of the crown, expressed in any way to the court by 
whom the execution is to be awarded. 2 Hale* 412. 1 Hale, 368. Hawk. b. ii. e, 61, s. 
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llif lN'in-flr of tli* r« ]■! ■■ x i- nil*! h. • n • !•-!. wn-'l. at •! afVrwariU l»t ■■!...• • -• . 
i • :t li f :i_:i •-. -I..- -...ill ?.•■! I .- . i.t.tl. .j f.. t!.«- 1 . f.. r f '■! :i f-irth-T r. -j •-••■• j 
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i,'» i r' i-i-t-. . : 

.\li"!i.'-r « .hi t r--.:ii!:ir n !■»■:«■%•■:-. i!" l!i«- •■!:■■! -ii r Im . ..n.« » ■■ -i ■ ; • '- 

twi'rh tlii- |'il : ;»!-. fif ar.-l f !••- auani •■!' r\ri iit:--ri . f fur H'^ii! ir'.v. a- "■».■• ' * 
im-rh / ■■ , '-« i ••• -I. t|...i: •!, a i.,.i!i Li* .■■■ f • -a In h I •<••!■. !i.::« .i • .i|i a . i •• • ■■ • 

it llr I in> - f ■ ■ . ■ :i!T. r I,. ■ -i..i:! I...T »..■;•.::■•. -I . :f af». r :!.-:■ • • * * - 

••hull ii"' I i* .■ '■ I . :! ;i't. r ■ - ■ 1 1 \ ■ . '. -i'i. m -l..i.. li •• i. • . ; \ • »t L'i'.v ' ' . ' .i" - 

..., . . i 1 . 1 m. lit !.«■ -i i.l r i - - 1 I ••]. i« •! !■■!■ . \.-. r ii, :-r ■ * . 

' '■■' ■ i !■■ '■/ .' at -l tin- !;itt kii«i\\- ■■• -t !■..' h> l;..^ii! l..it • ••:'.■■■ 1 - • 
n*a-mi. j| in lii- -■ ii-.'.. r-i li;i\ i- «l:i\ i ■! f In— i- ri"*|i> • f ■*■ •■ |ir>>* •-■-•iiii^* 1'. • ' • r« 
I'urr :m mi\ .i! i.il<I" ml'-, w In ii :ini t : im- inti-ri •■in-* !■• i« ■ • »i I In- att.i i. i« r .i: j • : «■ 
llW.'inl •■! • \« ■ ii':-mi. !■• «!■ I :i:ii i>1 nf flu- |»n-<HnT uhal !.•■ hath t-«.inr" *.' \ . i. 
f'lltiini -h*«nhi iff !■•• :iu:ir>l<<l ;i^:im«t him ; ami il in- :i|>}«.ir- («• U- n.-n . ::.• 
jii<!^«> in In* ■ I ■— ■ - ■-■"! i« ■■■ iii;i\ :in*l • niirht hi ri-|iriiii- him 1 < »r (!.•• |»..r.\ f:.iV 
l*ltiht in lur nf i - x ■ - 1 1 1 1 i • » 1 1 ; which |'!«:i may Im- i itln r |«n „-ii:ii^ \ . II.* •» ' »' • 
J inn Ion. :in :ut of' ^rarr. **r iliwr-iiy • >! |ht»h|i. \ ;/... that he ;- fi<>t lh. -«■•:.• »« 

wii* tiftaiiiti-'l ami tin* hki* In liii* hint « u-«* a jury -haii hi- impai i (•• try 

thin mii:ifi ml i— »ur, naim-ly, fin* nlriitity «»l' hi* |m r«M.h, ami ■■• >t ul.itl.* r fc -v:..t* 
• »r iiiiiiH-i-nl . I- «r that iia* Im-i-m « i«-« *i« l a -> 1 U'tmiv An>l ■ n lln •»«■ i-*iilalrml !-•■*•• tfjr 
triul hliall l>«- iii*t.n,fi r.. h ami in» Iiiiic :tlt<i%\ ■-•! tin- pri-iiti-r t«- maki- L:« •!• !« Ij»«- 
«ir |iniilin'i' Lh wiiiir^t\ ii i ■ i« -*»-« In* u ill muk<- oatd iLut !»•• in in»t ih«- |- r—-r. 
tttf uirilt-il . / iii-idii r -hall :m\ |»«niu|.tiir\ i halh ii^> •» ••! tin- jury U« a».-u. J il.» 
prinoiur. . ihrni^h 1'iriiii-rty -u« li < halliii^i * unv hi !•! !•• U* ai»-wal .i «!.•:. 
t'Vcr a man- !it»- \va- in i|in-tifii i • 

II If iniihi r |ii'i a ^ii:iin-y, in-aii!t\. iinii-i'Iriitiiy, n«»r otlnr j«l«a «i.i avaiI !•> 
mvoid flu' jifil^im nt ami -lay tin- • \n 1 1 1 i • • r a i i>n-i i|u< nt t ln-n-u|*i«ti. flit- ..i-l »r i 
Hiirt'-t ri-'-ri i- in flu* kin:; - m«»M irrai i«»u- \»ird h ; fi.i- oralis in.* ■•! whi« I. *•» :: *> 
niimt amiahli- prip^'at i\ i« nt' flu- i-rnuii. Law , -.i\ - an uM«- wntrr iut.i.--f t- 
t'rutllr'l «•!! | • r it,. i|il.«* «i|' < <>in|»:if.«i"Ii t«» t*llilt : Vi t jn-':«.\ l-\ thr i ••ii«t;Iiif:**n ••! 
Kni*laiii|. :- l'«-iiii«l fit Im- ailtnini-ti-n «l in im r« \ : thi- i- | rnini-* <1 by ll.« k-r^.r. 
hin ftirm.ar . «!!;-«•. it h. aid it i- that a-t uf in- ^^riiiiinlit mIih Ii i- litr !..>••: 
|H'i>tmal aii-l ism-i n.firrK hi- nun /. Tin* k.i.j him-i il • •'ii<tt-mif» !••• n.Bb. 
that niLT.;« i t:»-k In- ha\r- t • ■ hi- i-niirtit «»t jii-t!*. : ti..- i*ri-:it ••|«-ra:i»r. •<! k..« 
...,,- » i" « |i if i- "im ri y Hi- |.nwi-r ••!" jai«!»i .i ^ w:i- -a:il l.\ mir >a\'«ri ar. 
■*' • J ii-.f..r- h. in hi •!• riviil if /"/i .«w«r ./i./i ( .' /.' ■- . ami if > •!• i ian-«i it. ; ar, ^ 
tiii'iit. I«\ -f.it »f i ■ J7 Hiii VIII v. 1.' 1. that !!•• •■ihi r |-i-r^i'ii halii jn-Wi-r !•■ |.anl- r 
or mint an\ tn.i-'ii it !'. i>nit- v\hat->«-\«-r: lul that thr kn.j hath tin- m h- a- 
ami Mill- jmiui r t hi n-.it. in. it. <l ai>>l knit (•• flu* isupt r:al < n»» n ••! tin- n-a'i.* » 

Thi- i- iikIi-i •! hi t tin- L'n-al :i«lvaiit:n:i *> nt im-nap l.\ in ^i tu-rai al« '•« *ft\ 

othtT fnrm i»t L r,, ^« rnnii-nt : thai thrri* i- a ma^i-frali' u!in ha* it in In* )-•««- 
t<i oxti-n-l turpi y \i h«rr\i r hr think- it i- iJi-»t\ . -I ; h-i !;nj » •"■urt «»f . «^ ,'.y ;r 
hin nun hna-t !•• -nftt-n tin- rii**iiir i*t tin* i»rtn rai law in -u< h ii:m:iiai • a-*"» a*% 
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merit an exemption from punishment. Pardons (according to some theoriste)(o) 
should be excluded in a perfect legislation where punishments are mild but cer- 
tain; for that the clemency of the prince seems a tacit disapprobation of the 
laws. But the exclusion of pardons must necessarily introduce a very dangerous 
power in the judge or jury, that of construing the criminal law by the spirit 
instead of the letter;(p) or else it must be holden, what no man will seriously 
avow, that the situation and circumstances of the offender (though thev alter 
not the essence of the crime) ought to make no distinction in the punishment. 
In democracies, however, this point of pardon can never subsist, for there nothing 
higher is acknowledged than the magistrate who administers the laws; and it 
would be impolitic for the power of judging and of pardoning to centre in one 
and the same person. This (as the president Montesquieu observes)^) would 
oblige him very often to contradict himself, to make and to unmake nis deci- 
sions : it would tend to confound all ideas of right among the mass of the people ; 
as they would find it difficult to tell whether a prisoner were discharged by his 
innocence or obtained a pardon through favour. In *Holland, therefore, rtaoft 
if there be no stadtholder, there is no power of pardoning lodged in any ^ 
other member of the state. But in monarchies the king acts in a superior 
sphere ; and though he regulates the whole government as the first mover, yet 
he does not appear in any of the disagreeable or invidious parts of it. When- 
ever the nation see him personally engaged, it is only in works of legislature, 
magnificence, or compassion. To him, therefore, the people look up as the foun- 
tain of nothing but Dounty and grace; and these repeated acts of goodness, 
coming immediately from his own hand, endear the sovereign to his subjects, 
and contribute more than any thing to root in their hearts that filial affection 
and personal loyalty which are the sure establishment of a prince. 

Under this head of pardons, let us briefly consider, 1. The object ofpardon; 
2. The manner of pardoning; 3. The method of allowing a pardon; 4. The effect 
oi such pardon when allowed. 

1. And, first, the king may pardon all offences merely against the crown or 
the public; excepting, 1. That, to preserve the liberty of the subject, the com- 
mitting any man to prison out of the realm is, by the habeas corpus act, 31 Car. 
II. c. 2, made a praemunire, unpardonable even by the king. Nor, 2. can the 
king pardon where private justice is principally concernea in the prosecution 
of offenders : " non potest rex gratiam facere cum injuria et damno aliorum."(r) 
Therefore, in appeals of all kinds, (which are the suit not of the king but of tne 
party injured,) the prosecutor may release, but the king cannot pardon.(*) 
Neither can he pardon a common nuisance while it remains unredressed, or so 
as to prevent an abatement of it, though afterwards he may remit the fine: be- 
cause, though the prosecution is vested in the king to avoid multiplicity of suits, 
yet (during its continuance} this offence savours more of the nature of a private 
♦injury to each individual in the neighbourhood than of a public r*oog 
wrong. (?) Neither, lastly, can the king pardon an offence against a *■ 
popular or penal statute after information brought; for thereby the informer 
Kith acquired a private property in his part of the penalty.(u) 

There is also a restriction of a peculiar nature that affects the prerogative of 
pardoning in ease of parliamentary impeachments: viz., that the king's pardon 
cannot be pleaded to any such impeachment so as to impede the inquiry and 
stop the prosecution of great and notorious offenders. Therefore, when, in the 
reign of Charles the Second, the earl of Danby was impeached by the house of 
commons of high treason and other misdemeanours, and pleaded the king's 
pardon in bar of the same, the commons alleged(t;) "that there was no precedent 
that ever any pardon was granted to any persons impeached by the commons 
of high treason or other high crimes, depending the impeachment ;" and there- 
upon resolved(?r) " that the pardon so pleaded was illegal and void, and ought 

(•» IVcrnr ch. 4«. (*) 2 Hawk. P. a »1. 

(p) II. i.l ch. 4. («) 3 lost. 238. 

(t ) Sp. L. b. ri. c. 5. (*) Com. Jour. April 28* 167*. 

(r, 3 I int. m CJiUdL **y *» fat. 

(•> Ibid. 237. 
Vol. II.— 39 
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not to !••■ iillnwn! m /«rr of tin* iin|Nmhtn«.'iit (if tin* c*imin«»ti« of England .*" for 
whirh r«--i >i ut i« iia flii'jt u-»-i^iitil i > lin* ruuMin to the lmu*>«« •»!' |oid«. — " that t:*«- 
K'ttin^ up a I'union t" In* a l*tr ••! aft imjHaihint nt di-h-at* the whole u*e an*i 

ctlV'C't ••(' IU1|H-;irlilui-|itM : I'T. «||o||Jil thin |mi|||( U- adlliltU i| or Maiid di«f|l'lr«l. I s . 

would ini.iliv ili-« mirage tin* fxliiliitin^ any Ii»r tin* future ; wherehy thr «lul 
institution liir l In* preservation of the jjoverutneiit would ln« i|r«tni\i«l ' >•- ii 
aller tin* i evolution, tin* riiinin<ifi*> renewed tin* name rl.um. and voti<d y "th.it a 
|»ar«i'*ii i- init i*b tillable in Mr of an imiMMehuifiil." And at length il wa* 
iliurtrd hy tin' a«t nf hettleliieiit. 1- tV lii \V. Ill *'. J, " that Ho |»3Plo|| un»*T 
tin* i;r< .it -t-:»l nf Ku^land nhall In* yUa>lahU tn an ini|»eaeumeril by tin* n«tnm«'W 
in parliament." Hut. alter tin- iiiipeui-hmeiit ha* U*i*ii -oli-miily heard and -ir- 
*4(MM ti-riiiiiu'il, it i!» unt uiidrrMoi»d that the 'kim;'* P-\ul i^ran- I* lurth* r nr- 
J ft ruined nr :thrnli;i-il ; for. after the iui|M-u«-liiiit-nt and attainder •»! tk* 

#dx ti'Im-I ln|iU in 171."). thrt I tin-in were fnnu time t<»time reprieve! l»y tn* 

crown, anil at length nreived tin- henetit of tin* kiiii:'* nii*M ifra< i«»u« panloi. * 
2. A> to tin* manner i>i pardoning. 1. Find, it liiu-t In* under the yrv.i! •«•*! 
A warrant under tin* privy ariil. or ni^n-manual. though it may U- a «uffici<m 
authority to admit tin* party to hull in order to plead the kiriir;'* tiardon. warn 
obtained" in pro jut form, yet i* md of itm-lf a complete irrevocable pari* hi : * 

■•■Iwn J.-ur *•> JT S ICtf .» |l«l Jaw *\ l'^» <• 5 NaT* Trul*. t«L 1TI 

•Tin- fnllimiii^ r**iintrkiiMi* ree-ml. in whii'h it i- l«iih aekn"wlf«ljr*d )*r th* mna« 
and u^-i r I « -• I by tin* kin^. prn\i*s tU.it tin* kin^« | r.-r«»irttiw in ]**r*\*>ii delin<| i i«-nu **m- 
vii't^ii Hi ilnpiMi kiiia>lit.« !•» at umii'iit a* ihi* » «»ii-H1 tjt i* •!! if ««-lt :- - 

It t m f>r,. ,i * /iiv.'iff ,| n .4'rr- .it' t. /Hf -r A r i y <c »i «.' /•/' r ■•• » if y in// a mm/V /vrrA/. ^&* 
%* prtf •'. , ^' ■ ' ...' ■/. .« »■ •• :;.- t ! »f .»• r»... ■,'.-. «' * #..' fi« |. •■•'.-.■ *■« ■• •/ j -TV*/ fmtr.rwkr^ & rw •*# 

de m» f ' ' , ' ■■ •«■■ /■■ r :n»i.- »i. ./» / /.■*■.-. ;.-i .». -■ .i. r. ., -mi .J. '. .-t«. ■ * ."A.i/*ihj\ iVj^r^r •^•J 
PHirrr- •„' ?i i ■ .- » -, ./-. -■. •■ / * n..' '". tir /i/-ii». ■-. #' "i ' i .r •■ ', ^r ■/■/ nrrw/k.' *kiu ; fcj 

M/ JTrr ■ » .1 •! » . < | "'t r| n, . *f -. r, / , r .j _ ni-|K t n ' ■• ' . «V.* f .1 .- ^fV /<- *•• /* •/' »*» *K*rte 44 

fpuc / •< •. /.' •■ . r f»4 ;-r ' 1. 1 ■". •M.-t' /"n # • •'!'•? • » /' if J- ri, rf 4* ■ «j j^.**o r« 

CrMfU if (• fur r •! '.f< .■■ P'i /■ *. f '■ '"- i. j"»r yt-n* ./•• r- 1 rf ./n r- •! ^.-. 

fc-«/- » . /.- r i ,-.i/ r-.| ,, ,..;„!,, ,..#„. »„./•: /■ a . r.i. K. »i. P*rl .'ai Kilw III. n 1*1 

Afti-r :!••• l« -r • i - h.u«* i|. •i:\t-rt 'I On ir ••■nt*in •■ • t guilty, tin* «-nuiiH»n* \\%%+ tho \**mr* 
of |>ai<l"ii:ti.' lif iiii] . .ii lii-il • i-n\i« t. I>\ ri'(ii>:u^ t>> •■••in ilid |ii- i|fin«-tit a«a.ii«l k:ia far 
nn jii<L a :ii< i<< > oi I •• | t«-n..tiiH •■ 1 liv th«- l«r 1- till il i- <i- ru.mlt-i i> tin- o*uinit«n« L*/^i 

Mu«< I- ti- M i\.i< '■ Mti-l cutltx with- Ml .i 'lt--lil:iij \ :ti \i «■ 1 nf l«ml« . )nt «&^f. 

tin* i|ii« -t;.-ii w i- .!!,ir\\.ti<l<> jiri'|-i-iH| in tli** !■■ ■!■-•- "t i ••iiiiifn* ''•*■' rA * K ^.v «- V . «i««»i 
jH»1.r» ' ' " ■'■ *.: ' #' " m . ■•''/" .1/ 1 ■■■■'./■' '". ii ih.j*ii|i«| a warm •l«*l«!f . re: 

(tin* )■!• \ .'■;.- ijin •' ion It-iii'.; tir-t iimv'-'l it ».i» • ai : .•■•I i f i t !••■ athrniati*/** !•» a mi,»r:i 

ol |.;i> \ a.* hi.-: i."». ('..in .tour Mj\ *J7. IT-'l »• II. T K 7 ••2. In 1-rl Strmtf>««l • 

trial, tli nin.'-M- •■ nt 1 1 1«- !< *!1< >\« m^r iu« ^.i^*- (<• tt.t- l«.r«l« : — "Tit.it lli;« li'VH 1 Im4i it 

mi-*- ■— .i i . .ii.ii \\: ' ii it .ill tin* iim'Ii. !■•■!■ «»l tl.i* h«iU-t iii.il U* |n ««iit at I rial to •**> -a*i 
••vit> •■!■■■ ii. i% -.i'.-!% h»» nan » I'll-" .• ii'*- in tht* jj.wii,: of lh«-ir %'••!■• t«» •irniA&U ;«*V 

nifllt " I • ll;ll...tl- .l.'UMl.ll. Ilth i.l Mir.li. I'll". 

Ill tin- :rui • .ii i.riK-1,! ••! \V.irr> Ii II i»!il.;*v Yj»\ . It *.i- •h^i'h-l. af>« T Hliuh *rr«Xi» *e j 
Irani*--! :i %•— i'^.i!i -n .in*l ■l.-i-u— s.«n. \>\ n \f-r> pr* •( iiiijontT in •**-h h»*uw of (-*"'-»- 
llli'fit. fl.it ;iii .ui|- .i> hliK-lit *;i« lint »l>.irii| \>\ .% ■ ti*-t -If if i«i|i ••! lh«* |«rlumrrt. tBx^^TA 
aln»"-t .i.l !:.. ;•.- il • h. u. i< t* r» <•!••.!• h Ii-mim- \..t«->l :n tin* iniicnti^*.— <*mbmti i» 

* ]l> 7 A - «;... 1\" •-. L-. -. |... it |. , ii.i. ti.| "ih.ii wh.p* th«* kinf't ruaj*«tT »Ka.': k - 
|iIf aM .i.l '.. . \:. i. 1 h.- fv.il lie li\ !•• .tli\ ••!!• Ii«l«'r i**li\|it«^l «if ft it'll v. i linirhal ir m.lM 

ch'.it). t.| . ? I., i ■»...-. .iini |.\ w.nr.itit ini'l'-r hi- ii«\.il *ii:n-:ii tini.il. d'untrnifn**! Yw *~m+ 

of In- | : i .■ ; ii -•■■ tt-t.iri I' Mi!*-, -h.ill tfr.iiit !•• •!•• h ntli-ii-iiT «*ith«-r a frw or ***.- 

ditifii il tit i -ii. tin •!.«• l.:ir L «.> .it -iit-h -.Jhu'lt-r i.-.jt ..f rii»|tpt|\ in thf raar <4 a fr«* 
pardnn. nrl I'..- )•« i! <*!ii tin-f <>t i Ii*-* • -••ipl.titifi in th" i.l-** «>f a o>nditii«nal t«n|nti. ■a*Z 
lia%'i* tiif . !l« . t ••! .i |Mr<inti mi-Lr thi* ^r<at mmI !-t -ii**h "hVndrr a* tr> th#» fa lnaiy <* 
t»hn Ii -ui 1. | .mi u -h.ill I..- -.. ^i.iiit.-i. k'i>\id*-l. .il^.iw ihat no fr^r |»*rd>«i. raor aat 
•in h d:-i .; .■•■ :n • <n -*-<{ti> it- •• thfit •■:. n-.r .iii\ • ^ -n*ixt .• -fi.il |»aidi»ii, nor th»* i^tfi^aiaiww 

of th ii i !. ii v..rni| in .«ii \ •>! tin* ..*«.- ai>>it-.u<l. -hall |m*r«>nt *jT miti^tr %W 

pun;*!. in- t.i :•• -\\ \ ii tl th mli-r iin.* : .t ■••h« !»%.-•■ !•■• 1 iwltiliy Mtilrnrwi of* a taata^ 

oiii'iit •'!'■-' «»i t r .m\ t. ■! -ii> • *-:iiin::?--*l .ill- r :h>- irr.mtinfr «»f any tuch pank« 
Thi- ■»■ • ii i- :u -:i» -: in." u r. . mi. tin* n? «>f ... :. | ..( tin- iitm*|^ale«l alalul«6G«Ov |V 
c. "J't. a s!h f h.- f\. i | • ...ii .it th.« |-r«t\ i"«. » hi*-h i* Im» . 

Hy ■*•• • III . 47. th.- knik' ii. *\ .nitii'!!/'- tl.« -^ "\iTii«.r nf any pUer to wkark cwa> 
fficU art- tiaii)i|-::(d t>* rriini, villn-r ah*«. luU-1) or cvuditiooally, IMvMiaf m$ faVt 
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2. Next, it is a general rule that wherever it may reasonably be presumed the 
kin# ia deceived, the pardon is void.(a) Therefore any suppression of truth, or 
Hu^cstion of falsehood, in a charter of pardon will vitiate the whole ; for the 
kin;; was misinformed. (£) 3. General words have also a very imperfect effect 
in pardons. A pardon of all felonies will not pardon a conviction or attainder 
of felony, (for it is presumed the king knew not of those proceedings,) but the 
conviction or attainder must be particularly mentioned ;(c) and a pardon of 
felonies will not include piracy,^) for that is no felony punishable at the 
common law. 4. It is also enactea, by statute 13 Ric. II. st. 2, c. 1, that no par- 
don for treason, murder, or rape shall be allowed unless the offence be particu- 
larly specified therein ; and particularly in murder it shall be expressed whether 
it was committed by lying in wait, assault, or malice prepense. Upon which 
Sir Edward Coke observes(e) that it was not the intention of the parliament 
that the king should ever pardon murder under these aggravations; and there- 
fore they prudently laid the pardon under these restrictions, because they 
did not conceive it possible that the king would ever excuse an offence by 
name, which was attended with such high aggravations. And it is remarkable 
enough, that there is no precedent of a pardon in the register for any other 



[*401 



homicide than that * which happens se defendendo or per infortunium: to 
which two species the king's pardon was expressly confined by the sta- 
tutes 2 Edw. III. c. 2 and 14 Edw. III. c. 15, which declare that no pardon of 
homicide shall be granted but only where the king may do it by the oath of his 
crown ; that is to say, where a man slayeth another in his own defence or by 
misfortune. But the statute of Richard the Second, before mentioned, enlarges, 
by implication, the royal power, provided the king is not deceived in the 
intended object of his mercy. And therefore pardons of murder were always 
granted with a non obstante of the statute of king Richard, till the time of the 
revolution, when, the doctrine of non obstante' s ceasing, it was doubted whether 
murder could be pardoned generally; but it was determined by the court of 
kings hench(/) that the king may pardon on an indictment of murder as well 
as a subject may discharge an appeal. Under these and a few other restrictions, 
it is a general rule that a pardon shall be taken most beneficially for the subject, 
and most strongly against the king. 

A pardon may also be conditional ; that is, the king may extend his mercy 
upon what terms he pleases, and may annex to his bounty a condition, either 
precedent or subsequent, on the performance whereof the validity of the pardon 
will depend ; and this bv the common law.(tf) Which prerogative is daily 
exerted in the pardon of felons on condition of being con tin ed to hard labour 
for a stated time, or of transportation to some foreign country for life or for % 
term of years j such transportation or banishment(A) being allowable and war- 
ranted by the habeas corpus act, 31 Car. II. c. 2, § 14, and both the imprisonment 
and transportation rendered more easy and effectual by statutes 8 Geo. III. e. 
15, and 1 ( J Geo. III. c. 74.* 

(« • J Hawk. P. C. 383. (/) 8*lk. 4S». 

<•) 3 lntt. 23S. (#) 2 lUwk. P. C 894. 

(«> -1 Hawk. P. C. 3S3. (*) Transportation l« Mid (Bar. 362) to bra been Int 

i<*, 1 Hawk. V. C. W. inflicted u a punishment by statute 39 Hi*, c. 4. 

{•) .'{ IiiKt. £M. 



of their term of transportation ; which remission shall be of the same effect as if his 
majesty had signified his intention of mercy under the sign-manual; and the names of 
such convicts are to be inserted in the next general pardon which shall pass the great 
seal. 

And. by sect. 20 of the 5 Geo. IV. c. 84, it is enacted that a felon under sentence or 
order of transportation, receiving a remission of the sentence from the governor of New. 
South Wales, or any other colony, who may be authorized to grant the same while such 
felon shall reside in a place where he may lawfully reside under such sentence, order, 
or remission, may sue for the recovery of any property acquired by him since his con- 
viction, or for any damage or injury sustained by him. This enactment was introduced 
phortlv after the decision of the court of King's Bench in the case of Bullock «•• Dcdda, 
2 B. & A. 2'>S.— Ciiittv. 

* The 8 (Jeo. III. c. 15 is repealed by the 5 Geo. IV. c. 84, and the JIT * 

by the 7 & 8 Geo. IV. c. 27. And, by 9 Geo. IV. c. 32, s. 3, reciting that 11 



Digitized by 



Google 



401 PUBLIC WRONGS. [Book IT. 

8. With reganl to tin* manner of doWr'ay jmrd'>n«. we may nn*erTe that a 
»i .>-i pardon, hy mt of parliament in in on* Mieiirlictal than hy tin* kifi^ • rhar 
"J ter; tor a man i*» not hound to plead it, Imt the court mil* I er • Jfki-t-* iak« 
notice of it ;• ii neither ran In- lone tin* lieiicfit fit' it hy hn own /.i.-A#« or negli- 
gence, un In* may *>l tin* kin^'a charter of |ianion ki The Icing* charter «w* 
pardon nuiM U- n|MTi:illy pleaded, and that at a proper time, for if a man m 
indicted, ami ha* a pardon in In-* jiockei, ami attt-rwanl* puta hi mar It op"fi hi* 
trial hy pleading the irciicral i*Hii«», he ha* waived the liencflt of auch panlon t* 
But if a man avails him-di thereof a •* *"on a* hy couneof law hi* may. a flans' m 
may either hi 1 pleaded ii|mhi arraignment, or in arreM of judgment, or. m tha 
iuv*cnt Mage of proceed nig*, in har of execution Anticutly. hy at at ate 1M 
Kdw. Ill c. J, no panlon ot felony could U- allowed uulc«a I ho party toond 
auretic* for the good hchavioiir In-fore tin* •dicrtfTaud i*on»ncr* of the county ai • 
11 u I that f^tnt tit«* in n*|»calfd hy the Htatutt* a & <i \V. ami M. e I -J. which. in*trad 
thereof, give* tin* j in Igc* of the court a di«cn*tioiiary jmwer to html the criminal 
pleading Mich pan I on to hi* good hchaviour, with two auntie*, for any term 
nut exceeding acven years. 

4. l*ii*tly, the rjfircf of hiicIi panlon hy the king i*» to make the offender a new 
man; to acquit him of all cor|M>ral pcnaltic* ami forfeitures annexed to that 
offence for which he ohtain* hi* panlon ; and not mi much to rrMore his |orrn**r. 
aa to /five him a new. credit and cafutcity. Hut nothing «*un realnr* or pnnfj 
the blood when once corrupted, if the" pardon In* rmt allowed till after at- 
tainder, hut the high and transcendent |Miwer of |iarliament. Yet if a pre** 
attainted receiver the king'* panlon, and allcrwanl* hath a aon, that «oci mar 
be heir to hi** father, l*ecau-c the father, being made a new man. might trmnamt 
new inheritahle hlood ; though had he Iweii Imni be to re t ho pardon be cuaJd 
never have inherited at all..;*/ 



C1IAPTKK XXXII. 

<»K KXRTTHiN. 

*40*n •Tiikrk now n'liiaina nothing to aiicnk of hut fTtTution ; the cofnple* 
J tioii of hiimaii punishment. And tin**, in all f-aae*. aa well capital aa 
otherwise. nuiM he performed hy the legal officer, the alien IT or hi* detmty . 
whose warrant for •»•• doing wa* nntiently hy pn*<vpt umler the hand and aral 
of the judge, a* it i*» *>t til practi^etl in the court of the lord high Me ward vp*a 
the ext-cutioii of a jk-it;. t though in the court of the juvr* in ttartiameai it i% 
done I'V writ from the km^ Ai AflerwanN it was c*»tahli»hcd< r • that in cm*»# 
of life the jmlire may fiumaml execution to Ih« done without any wnt. Aa4 

■• r— i u t* <w u-4 n i*M*a4. 

■■ :n.-« re .T/r. <• iii»j M'w 

- «*ik *» .* riork. L «T* 

|irevi*iit nil ihiiilit* r»-|H*itin k » tin* civil ritfht* of |ntmiiii «>»nvirt«^| nf felnnica not raptal. 
who li.tvf uii'l* r^..ti-» tin- |.imi*hm»!it !•• mIiu'M th.-> wi-p- adjuil|*r«l. it it eaaet««i tkat 

whiT** any ••!!« -n*l«-r ln!h I n or -lull !-■ * mi\ i- t--l uf un> felony n*A I unwhilifa will 

death, nm I li.ith • iplnn-l <t -hall •'fplur«' tin* pniii-ltm«'nt to which aurti oflr mfter bark 
keen «>r -hall U- .fipi'L'fi It tin* •.mil-, tin* pnm-hnifnt «■■ endure*! hath tnd •ball bai« 



the hk«> frti-t* ntp| i'.m-..'.|'i*ii< •'« :t« a panlon hipI.t the jrriMt «*al at to tae IHc*ay 

when-ot ili.- .iM.-ii'lt-r w.li i\:« r.-|- pr<>vi<|.xl. alw.ty*. that nothinjg thnHn r^aaiiarf 

nor the • ii'inr.riu' • t «n< L pnm»lirii«-iit. •lull pr>'\«*nt or mitifaW* any puniabmeait »• 
which thf •■tfi-ii l.-r iii:jh! .i!h»-rw:«- U* Uw!ull\ «i-tit'*n<*c<l on a »utar«|itent camrictftoa 
for any ••tli«-r li-!>>io 
*A •••ii I-tii .»?•« r tlii* uM.iiii hr m.ifj uilp-nt :f ).■■ ha« no t-M«*r hrotber lirutta bora 

»wf«.r. U».» uttam-l.r : ..th.-rwi-.- lli. l.in-1 will heal yr //. -f>. Lrrtdu* 1 UaL P7t JM. 

— Caai»Tt«>. 
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now the usage is for the jud^e to sign the calendar, or list of all the prisoners' 
name**, with their separate judgments in the margin, which is left with the 
sheriff. As for a capital felony, it is written opposite to the prisoner's name, 
" let him be hanged by the neck;" formerly, in the days of Latin and abbre- 
viation,^) "su8 per col" for " suspendatur per collum." — And this is the only 
warrant that the sheriff has for so material an act as taking away the life of 
another.(e) It may certainly afford matter of speculation that in civil causes 
there should be such a variety of writs of execution to recover a trifling debt, 
issued in the king's name and under the seal of the court, without which the 
sheriff *cannot legally stir one step; and yet that the execution of a rtini 
man, the most important and terrible task of any, should depend upon ■• ^^ 
a marginal note. 1 

The sheriff, upon receipt of his warrant, is to do execution within a con- 
venient time; which in the country is also left at large. In London, indeed, a 
more solemn and becoming exactness is used, both as to the warrant of exe- 
cution and the time of executing thereof: for the recorder, after reporting to 
the king in person the case of the several prisoners, and receiving his royal 
pleasure that the law must take its course, issues his warrant to the sheriffs, 
directing them to do execution on the day and at the place assigned^/)* And 
in the court of king's bench, if the prisoner be tried at the bar, or brought 
there by habeas corpus, a rule is made for. his execution, either specifying the 
time and place,(<?) or leaving it to the discretion of the sheriff.(A) And 
throughout the kingdom, by statute 25 Geo. II. c. 87, it is enacted that, in case 
of murder, the judge shall in his sentence direct execution to be performed on 
the next day but one after sentence passed.(i) But, otherwise, the time and 
place of execution are by law no part of the judgment.(A)' It has been well 
observed(i) that it is of great importance that the punishment should follow 
the crime as early as possible ; that the prospect of gratification or advantage 
which tempts a man to commit the crime should instantly awake the attendant 
idea of punishment. Delay of execution serves only to separate these ideas; 
and then the execution itself affects the minds of the spectators rather as a 
terrible sight than as the necessary consequence of transgression. 

The sheriff cannot alter the manner of the execution by substituting one death 

(') Staundf. P. C. 182. (*) Sm Appendix, I S. 

(•) 6 Mod. 32. (Oto pun* *U. 

(/)»<* Appendix. 1 4. <*> 80 held by tb» twelw Judfaa, Mkh. lOGaa m. 

(#) State Trial*, vi. 382. Fort. U. (<) Baccar. eh. 19. 



1 Though it be true that a marginal note of a calendar, signed by the judge, is the only 
warrant that the sheriff has for the execution of a convict, yet" it is made with more 
caution and solemnity than is represented by the learned commentator. At the end of 
the assizes the clerk of assize makes out in writing four lists of all the prisoners, with 
separate columns, containing their crimes, verdicts, and sentences, leaving a blank 
column, in which, if the judge has reason to vary the course of the law, he writes oppo- 
site the names of the capital convicts, to be reprieved, respited, transported, Ac. These tour 
calendars, being first carefully compared together by the judge and the clerk of assise, 
arc signed by them, and one is given to the sheriff, one to the gaolur, and the judge and 
the clerk of assize each keep another. If the sheriff receives afterwards no special order 
from the judge, he executes the judgment of the law in the usual manner, agreeably to 
the directions of his calendar. In every county this important subject is settled with 
great deliberation by the judge and the clerk of assize before the judge leaves the assise* 
town ; but probably in different counties, with some slight variations, as in Lancashire, 
no calendar is left with the gaoler, but one is sent to the secretary of state. 

If the judge thinks it proper to reprieve a capital convict, he sends a memorial or oar* 
tificate to the kind's most excellent mqjesty, directed to the secretary of state's office, stating 
that, from favourable circumstances appearing at the trial, he recommends him to his 
majesty's mercy, and to a pardon, upon condition of transportation or some slight 
punishment. This recommendation is always attended to.— Cmistian. 

1 But now, by stat. 1 Vict. o. 77, s. 1, no report is to be made to her majesty of the 
case of any capital convict at the central criminal court; but, by seek 5, the court shall 

aders.— SiBwa 



of its own authority direct execution to be done on < 

' See 3 Burr, is 12. And even the above statute is only directory as to awarding the 
day of execution, and does not render it an essential requisite, Boss, ft R.O.CL \ 
Chitty. 
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for another, without heing guilty of felony himself, a* ha* been formerly *aid '■) 

•iir 1 ' ! ** Ul "^ ,, ^ n *''- v * S,r r ^l w,ir, l • ,,, k«''»i »"d « s,r Matthew Ilale*<»> thai 
J i* veil the king cannot change the punishment of the lam hy altering the 
hanging <>r hum in g into l»chcadiug; though when Ix-tn-ading in |iart «■! the 
Rente nee the king may iviiiit tht* n**t. And. notwithstanding *ome e&aniplea 
to the contrary. Sir Kdwani t'okc stoutly maintain* that •• ju*i\*-tin*ium ert ttytf^u, 
non rjr#«no.«." Hut other* have thought.) /»• ami inon* ju«tly. that tin* preroga- 
tive, l»ciug founded in mm v. and immciiiorially exercised hy tin* crown. i* |«art 
of tin* ('inn moii law. For hitherto, in vwry invinmr, all thene exchange* haw 
been lor more merciful kind* ol death; and how lar thi* may al*n tall within 
th«* king* jmiwit Hi" granting conditional pan Ion* — via . hy nmitting • »rvrn» 
kind iif death. <>n riHiditimi that the criminal *«uhmit* to u milder — 1« a matter 
that may hear comodcrutiou. It in nh»crvahlc thut when h»nl Stafford «m 
executed tor the |M>|ii-h plot in the reign of king t'harlc* the Second, the the* 
aheriff*of London, ha\ing rccci\cd the king* writ tor beheading him. |»etitiof»ed 
the* hi mi m* of lord?* tor a command or order In mi their lord»hi|»* how the «*•*! 
judgment should U* exeeiited ; tor. he I wing pn»tM-c tiled hy iiu|N*achniciit. ther 
entertained a notion i which i* »aid to haw heen countenanced hy lord Kuaaeft 
that the king could not pan Ion any jiart of the ftentciice.17) The lord* re- 
aolvedm that the temple* of the rdieritl* wen* uiincce**ary, and declared that 
the king'n writ ought to U* olieycd. lh*ap|Niiutcd ol' raining a flame in that 
aaaemlily, they immediately nignilied' * * to the hoiitc of common*, hy one of the 
raemlHTr*, thai they wen* not *atiMied a* to the |»owcr of the naid writ. Thai 
house took two days to consider ot it. and then/fi *u Hen ly revolved that the 
houne was f**ntiht that the nheritf do execute lonl Station I. hy severing hi* head 
from hi* body. It it further related, that when atterwanl* tiic*ame lonl Kaaaet 
waa comlemned tor high treason ii|m>h indictinent. the king, while he remitted 
•inrtl * ni " iunomiiiiourt juirt ot the •*riitciice. oh-crved "that hi* lord*hip wneJd 
J now tind that he mi- |M»**c*iH-d of that pren>galive whieh in the caee 
of lord Statl'onl he had denied him.'iM) One can hnnlly determine < at tbta 
di*taiicc from iIiom* turluilcut time*i whieh iuo*t to di*appnive of, the indecent 
and *an giiinary zeal of the nuhject, or the cool and cruel narraam of the 
uovercign. 

To emiilude: it i* clear that if. upon judgment to I** hanged hy the nerk till 
he i* dead, the criminal Ih* not thoroughly killed, hut revive*, the theriff mu»t 
hang him ngain.i »r ■ For the former hanging wa* no execution of the lenience, 
and. if a lal-c teiiderne**- Here to U* indulged in Mich earn**, a multitude of' eoi- 
Iumoiih might en Mic. Nay, even while ahj 11 ration* were in foree,<x) — e h m 
criminal. •»•• r«'\i\mg. ua* not allowed to take Ninctuan' and ahjure thereaJaa; 
hut hi* llecmg to -ani-tiiary wih held an c*ciijh* hi the olticer <y) 

Ami, having thu*» arrived at the tti*t *tage of criminal pnM-eed infra, or exe- 
cution, the end and cotiiph'tion of human yunt*hnuht % which wa* the *ixth aid 
la*t head to In* considered umler the di\ i«ioii ol ;»uWir tcr**nij», the fourth aid 
lant olijrct of the lau » of Kuglaud. it ma\ in»w mtiii high tune to put a prnu4 
to the*e cotiuiiciitarie'*. uhich the author m \. rv *en«ilile have alreativ awrlM 
t4* too ureal length, liut he cannot di*mi** tne Mmlent. for whoae oae nkomm 
tlu**e rmlirueiitn wen* original l\ compihii. without endeavouring to rerall t» ki» 
memory «*oiiie principal outlines of the legal con«titution of thin rotin try . hy a 
nhort hi-iiincal review of the ino-*t coii-iili>nihle n* volution* that have hap p eae U 
in the la un nf Kn gland In mi the earliest to the pn*M*nt time*. And tkia taak 
he will attempt to discharge, however iui|KTtectly, in the next or cwdadiag 
chapter. 

•• ^» pt P T79 i* r.«i J-^rnt tw n, |«BK 

•..: It..- i: <*i 1In4 Iw AIMl 

• J II. I :■ 1 41 J - J Hum*. J»> 
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CHAPTER XXXIIL 

OF THE RISE, PROGRESS, AND GRADUAL IMPROVEMENTS OF T11K IAW8 

OF ENGLAND. 

♦Before we enter on the subject of this chapter, in which I propone, r + inf 
by way of supplement to the whole, to attempt an historical review of *• 
the most remarkable changes and alterations that have happened in the laws 
of England, I must first of all remind the student that the rise and progress of 
many principal points and doctrines have been already pointed out in thoeoume 
of these commentaries under their respective divisions; these having therefor* 
been particularly discussed already, it cannot be expected that 1 should re* 
examine them with any degree of minuteness, which would be a most tedious 
undertaking. What I therefore at present propose is, only to mark out some 
outlines of our English juridical history, by taking a chronological view of the 
state of our laws and their successive mutations at different periods of time. 

The several periods under which I shall consider the state of our legal polity 
are the following six: 1. From the earliest times to the Norman conquest; & 
From the Norman conquest to the reign of king Edward the First ; 8. From 
thence to the reformation; 4. From the reformation to the ""restoration rtioft 
of king Charles the Second; 5. From thence to the revolution in 1088; *■ 
6. From the revolution to the present time. 

I. And, first, with regard to the antient Britons, tho aborigines of our inland, 
we have so little handed down to us concerning them with any tolerable cor* 
tainty that our inquiries here must needs be very fruitless and defective. How- 
ever, from Ctesar's account of the tenets and discipline of the antient Druids in 
(iaul, in whom centred all the learning of these western parts, and who were, 
as he tells us, sent over to Britain (that is, to the island of Mona or Anglesey} 
to be instructed; we may collect a few points which bear a great affinity ana 
resemblance to some of tho modern doctrines of our English law. Particularly 
the very notion itself of an oral, unwritten law, delivered down from age to ago 
by custom and tradition merely, seems derived from the practice of the Druiua, 
who never committed any of their instructions to writing, possibly for want of 
letters; since it is remarkable that in all the antiquities, unquestionably British, 
which the industry of the moderns has discovered, there is not in any of them 
the least trace of any character or letter to be found. The partible quality also 
of lands by the custom of gavelkind, which still obtains in many parts of Eng- 
land, and did universally over Wales till the reign of Henry VI II., is undoubt- 
edly of British original. So likewise is the antient division of tho goods of an 
intestate between his widow and children or next of kin; which has since been 
revived by the statute of distributions. And we may also remember an in- 
stance of a slighter nature mentioned in the present volume, where the sam* 
custom has continued from Caesar's time to the present; that of burning a 
woman guilty of the crime of petit treason by killing her husband. 1 

Tin* great variety of nations that successively broke in upon and destroyed 
both the British inhabitants and 'constitution, the Romans, the Picts, r*±tfa 
and after them the various clans of Saxons and Danes, must necessarily *- 
ha vi- < :him-(1 great confusion and uncertainty in the laws and antiquities of the 
kin/ 1 >:n ; as they were very soon incorporated and blended together, and thore- 
fop-. \vr may suppose, mutually communicated to each other their n*peeUre 
u»;i_T' -.. </; in regard to the rights of property and the punishment of crime*. 
So that it is morally impossible to trace out with any degree of accun.'-y when 
the M-v.-ral mutations of the common law were made, or what was tho renpectiv* 
original of those several customs we at present use, by any chemical resolution 

(•) H«L HI*. CLIt 



1 But this w now altered, by 9 Geo. IV. c. 31. See anU, p. 20L— Caaisru* 
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of them to their lir-l and comj»oiicnt principle*. Wc can aeldom pronounce 
that fA*.» cuMom wan derived from the Briton*; that wa» left behind by the 
liomaii* ; tin.* war* » m*i r«**«urv precaution againnt the IVtw; fA«if was introduced 
I»V tin* SaxoiiM, <li-* «mtmiu«l hy the Ihuicn, but afterward** n**tored by the 
konnaiiH. 

Wherever thit* ran he done, it i* mat tor of gn*ut curiosity and nome u«e; hut 
thi* ran wry rarely he tin 1 i'sin*. not only t'mtu the re anon ahovc mentioned. L*t 
aln» In mi many other*. Kit>t. from tin* nature of traditional lawn in gcnerai. 
which. Itciiig accommodated to the exigencies of the time*. nunVr hy degree* 
innciirtihlc variations in practice ;i A) no tliat though upon com|ftari*on we |4ainlj 
discern the alteration of tin* law I mm what it «H«t tivi* hundred year* tr*. yet 
it i* imtioffiilili* to define tin- preci-c |»criod in which that alteration awrued. any 
more than we ran dif*cern the change* of the lied of a river which vane* it* 
fhorc* hy continual dccn*a»c* ami ulhivioim. Secondly, thi* litMiimrt imprac- 
ticable from tin* antiquity of the kingdom ami it* government, which ahme, 
though it hail heeii di»liirncd hy no foreign invasion*, vould make it impn-Mibl* 
to acurch out the original of it* law*. utile** we had an authentie monument* 
•4101 t" m "°!' IIH th,< J*' WH had hy the hand of Monc*.(ri Thirdly. •thi« ua* 
■1 certainty o! the true origin of jtarticulur cuntonm mu*t al»o in jiart have 
ariacn from the mean* whcnd-y Christianity whn pro|»agatcd among oar Sa&un 
ancestor* in thii i-land, hy learned foreigner* hroiight over from Rome and 
other mu ii trie*, who undoubtedly carried with them many of their own natioaal 
custom*, ami prohahly prevailed ii|m»h the stute to abrogate such image* aa 
were inconsistent with our holy n*ligiou. and to introduce many other* thai 
wen* more con form a hie thereto. And thi* |>crhaj»* may have partly beea 
the cnu-c that we find not only some rules of the Mosuical. but alto of the 
imperial and fiouiiricitl, lawn, blended and allotted inti» our own system. 

A further reason may a No he given for the great variety, and. of eourse, the 
uneertain original, of our autient eMahli»hcd custom*, even alter the Saxoa 
government wan firmly est it hi iMSfd in iIuh island. — via., the subdivision of the 
kingdom into an he|ifarehy. consisting of seven i rule jn-nde lit kingdom*, peopled 
and governed hy different clans and eolonie*. Thi** must ncccasanrr create aa 
infinite diversity «d 'law s. even though all those colonic* of Jute*. Angle*. An^i*>- 
SaxonH. ami the like originally sprung from the wnu> mother-country, the great 
Northern hi\e, whieh |M»urcd forth itn warlike progeny, and * wanned all •wcr 
Kun jie. in the hixth ami t-eveuth iviiturie*. Thit iiiultiplieify of law* will 
licet-- arily he the raw iii «*»mc degree where any kingilom in cantoned oat into 
any jrovunial e^tahli*«liiiieiitM, and not under one eommon dispensation of law*. 
though under the kiiiic Mivereign |H»wer. Much m«>n* will it hapfien where 
Kt*vcii urn ••hheetnl r*t:itcf« are to form their own ci»ii»titution and *u|»er*traet8re 
of goVf>niineut. though they all hegin to huihl u|mjii the name or aiaaiiar 
louiidatinn- 

When therefore the WeM Saxon* had •» wallowed up all the re*t, and kia^f 
Alfred mici -ceded to the uionarchy of Kngland. whennif Inn grandfather KaT^ert 
Wat* the ifuudcr. hit mighty geiiiu-* prompted him to undertake a moat prreat 
•411 l ah ^ " |,,, «" , *" , »ry work, whit h he i«* Kiid l*> have executed in aa *ma*terry 
J a manner. u*» lc— « than to new. model the <• institution, to rebuild it oaa 
plan thai •dmuld t in lure f^r :ige*« t and tuit of it* old diiMtinlant material*, whwh 
were heape«l ii|»«.ii •:nh other in 11 va>t and rude irregularity, to form ooe o»»» a 
form and w. II « unnei -i «-«l whole. Thi- he etfin letl hy re^lucing the whole kiac* 
doiu mult r ••in- r. -^ul.ir atel gradual mi Uirdi nation ol government, wherein each 
man wa- au-wi t.ihie (•• In** iiiiinr.luii.- mi|hti'T liir liin own itmduct and that 
of hi- tn-at'c«t in J:'lil«i.iii- : fi.r t»i li 1 in we owe that master- piece of jadietal 
polits. il.,- Mil -l.\ i^ii.u «.| Kh^htiid mi*! titlniiir* and hundred*, if not into 
count!' >. :til 1 1 1 ■ ■ 1 • r the ttitluen<i- ami H-lmiinM rat i>iii of one supreme magifttrate, 
the km j . ti win tin. :i>» in a gi*in-r:d ri—t-r\ .-ir. all the exe«-iitive authority of law 
law wa- !■■! •■ -I. .i:.l !i«iru w ! ..t!ii jiiMh-c w:ii d^i-er-cl to vwry part of the 
n*ilioii h\ ...-".. i. «t \'\ i "iiiiMuiiii a'.inj « I u - -I — aii'l <haiinci«; which wiaa lawfl 
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tut ion has been preserved for near a thousand years unchanged, from Alfred's 
to the present time. He also, like another Theodosius, collected the various 
customs that he found dispersed in the kingdom, aud reduced and digested 
them into one uniform system or code of laws, in his Dom-bec, or liber judicialis. 
This he compiled for the use of the court-baron, hundred, and county court, the 
court-leet, and sheriff's tourn, tribunals which he established for the trial of all 
causes, civil and criminal, in the very districts wherein the complaint arose; 
all of them subject, however, to be inspected, controlled, and kept within the 
bounds of the universal or common law by the king's own courts, which were 
then itinerant, being kept in the king's palace, and removing with his house- 
hold in those royal progresses, which he continually made from one end of the 
kingdom to the other. 

The Danish invasion and conquest, which introduced new foreign customs, 
was a severe blow to this noble fabric; but a plan so excellently concerted could 
never be long thrown aside. So that upon the expulsion of these intruders 
the English returned to their antient law, retaining, however, some few of the 
customs of their late visitants, which went *under the name of Dane- r*±\o 
Luge: as the code compiled by Alfred was called the West-Saxon-Lage ; *• 
and the local constitutions of the antient kingdom of Mercia, which obtained in 
the countries nearest to Wales, and probably abounded with many British 
customs, were called the Mercen-Lage. And these three laws were, about the 
beginning of the eleventh century, in use in different counties of the realm, the 
provincial polity of counties and their subdivisions having never been altered 
or discontinued through all the shocks and mutations of government from the 
time of its first institution, though the laws and customs therein used have (as 
we shall see) often suffered considerable changes. 

For king Edgar, (who, besides military merit, as founder of the English navy! 
was also a most excellent civil governor,) observing the ill effects of three dis- 
tinct bodies of laws prevailing at once in separate parts of his dominions, pro- 
jected and begun what his grandson king Edward the Confessor afterwards 
completed, — viz., one uniform digest or body of laws to be observed throughout 
the whole kingdom; being probably no more than a revival of king Alfred's 
code, with some improvements suggested by necessity and experience, particu- 
larly the incorporating some of the British or rather Mercian customs, and also 
such of the Danish as were reasonable and approv»*d, into the West-Saxon-Lage, 
which was still the groundwork of the whole. An 1 this appears to be the best- 
supported and most plausible conjecture (for certainty is not to be expected) 
of the rise and original of that admirable system of maxims and unwritten 
customs, which is now known by the name of the common law, as extending its 
authority universally over all the realm, and which is doubtless of Saxon 
parentage. 

Among the most remarkable of the Saxon laws we may reckon, — 1. The 
constitution of parliaments, or, rather, general assemblies of the principal and 
wisest men in the nation; the wittena-gemote, or commune consilium* of the antient 
Germans, which was not yet reduced to the forms and *distinctions of r*4iQ 
our modern parliament, without whose concurrence, however, no new *• 
law could be made or old one altered. 2. The election of their magistrates by 
the people, — originally even that of their kings, till dear-bought experience 
evinced the convenience and necessity of establishing an hereditary succei >n 
to the crown. But that of all subordinate magistrates, their military offici or 
heretochs, their sheriffs, their conservators of the peace, their coroners, u 
portreeves, (since changed into mayors and bailiffs,) and even their tithii 
men and borsholders at the leet, continued, some till the Norman conq , 
others for two centuries after, and some remain to this day. 8. The desc< 
of the crown, when once a royal family was established, upon nearly the si 
hereditary principles upon which it has ever since continued; only that } 
haps, in ease of minority, the next of kin of full age would ascend the thr 
as king, and not as protector, though after his death the crown im median • 
reverted back to the heir. 4. The great paucity of capital punishments for • 
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flmt offctuv. even the iim-t h«it«»riiiii« offender** heing allowed to commute il f**t 
a tint' «»r »/»m/#/./. ur, in default Hi" payment. |NT]N'tii.il I •• i in In gv ; to »hnh ••<ir 

boncffit i»f' clergy ha* imw in ••onic uicuMirc mio- |.-d j The prevalence *4 

certain cii-tom**. u*» hcriol** ami military wnnv* in ppt)*ortioii to every man • 
land, which much rc-etuhlcd the leodal cou-titution. hut yet were exempt tr*»m 
all iti* ngoioii- hard*dii|»* ; ami wlm-h may U« well enough accounto-l l**r \y 
HUppo-im; them to In* lirmi^lit I mm (In* nuilitu'iit hy the rir*t >axou intader**, 

ill till' primitive moderation ami simplicity o| the troda! luw, In-lnn* ll gM ll.l** 

the hand- til llu* Norman jutiM-. who extracted the nnmt -davi-h d'Ktnnc* ami 
o|»i»Tc-M\e rnii-»ii|iifiirf<t nut iit what wui orii^inall \ inteudi-d a* a liw o| lit- rt* 
6. That their c-talc- were hnhh- to !• >rfi-if iirt- in- trcn-on. l-nt tliat the •!•- r r-.t-* 
of escheat- ami eurruption off Mood |.»r !« I"h\, or any other cau«M*. na« ut!* nr 
unknown among-i them. 7. Tin- de-cent o| their land- to uii the male- • ••u*..i . 
without any right of primogeniture; a eii-tom Hindi obtained arm>i,g u* 
Briton*, wa- agri^-aMe to tin- lioimui law. at !■• I lontmued among the >av-t»» 
•4141 n " lhr Norman «-oiit|iic«.t : 'though rraiili lmonvciiieiit. ami nmrv r«|*- 
J cially dc-trm-five fonuticut lamiiic*. whn-h an* in monarchic* net i tm+ry 
to la* Hi|»|iortr<l. in order to 1'iiriii ami keep up a mdiilily or intermediate Mate 
between ilit< prince ami tin 1 common people. » Tlu* court** of justice ion-: -ted 
principally ol' tin- county court*, ami. m cu*»c- off weight or nicety, tin- king* 
court held In-fore In in -^ii t in jicr-oii. at tin* time ••!" In** parliament*, winch «rri 
UKuallv In illicit in di Me rent pla< ■•••», in-i ording a** In* kept the three great fe*tita«t 
of ('hri-tuia*. Ka-ti-r, ami W h it^nnt i*l«* ; an institution which wan adopted k«r 
kin*; Ml'oii*o VII. ot ('a-tilc, alioiit n century alter tlu* comju«-*l. vim at tb<t 
■a me three great fca-t.- was wont to a— >>'Uihlc his uohilily ami Jin-lute^ in tt« 
court, who (here In-anl ami i|ei-ii|ei| all ci»iitn»ver*»ic». ami then, having mviini 
his instruct ion-. <ir|iarte«| hoiuc.f/i TIicm* county court*, however. *J:nViv-l 
fVom the motli-ru one- in that the ♦■•vlrMaMn.il aid civil jurnMln tmn «rrt 
bl«n«le<l to^fthcr. the hi-hop ami tin- eahloriuan or M'lentF Mtliu^ in the mma^ 
county 4'ourt ; ami al-o that tin* iIci-imoii** ami pnn eeiiin^n then* in writ- mtara 
mon* i^iiiipli' ami unciiiharra*>*M*<l : an a<lvantat;e w hieh will alway* alien*! um 
infancy ot any law-, hut wear* tl a*» they ^railually a-lvancc to anti«|uit\ V 
Trial** anion:; a |H-ople who ha<i a very ttnuii; tnictun* •»lMi|H'n»tition men- |»r- 
mitteil to he hy ..r./»i/, hy the *;r*tui. or morsel ol exit ration, or hy **ii*T «-r Lx* 
with compurgator-, it the party cho-e it ; hut tn ijinntlv they were al**» I'V^nry.- 
for, whi'tln-r or no tlnir |iir:e- couM-tcii pn-ci*M*!y ot twelve men or werv k««&4 
tDlMrirl ii ti;iiiiiiii1 \ . \et the i*viicral cofi-titulioii of tin- ail llil Hi hie rrilm«Jtt 
of truth ami im-t important ^iiat-ilian Inith ot pnhli* ami private htierfy we on 
to our Savui am-i--toi-- Thu- -toml the ifeiierai traiue ol our jMility at thr tiraw 
of the Norman ui\a**ioii. when the sccon-l |mtio«1 of our U'gal hu»lurj (^«fav 
meiice- 

II Tin- reiuarkahli* event wrought a** i^n-at an alteration in our law** a* il 

did in our auiieiit lim- >»t knn;*«; ami though the alteniti«»ii ot the lunuer waa 

•41" 1 , "rt' ,,|,,,,, l rather hy tin- Vou-eiit of the jH-opie than any right of I'vin^arM, 

J yi-i that •on-ciiT -i-eiu- to have hcen partly extort c«l hy tear, and |autlj 

/^ivcn without au\ apprehen-ion ot the coii-«M|ueiice*« which alterwanU cfc>a«wi 

1. Aiuou^ tin- tir-l ••! the**e alteration- we may n-ckoii the M*|»aratiofii ol Um 
cc'clcMa-tM al •••urt- lr«»m the ei\il, ctl«*ctc«| in order to ininvtiatv the new kiac 
with the popi-h cli-r^y. who tor -oiue time In-ffore had been emlcavoanai 1 ; a4 
over Kui-itpi- t>ie\e!upt theiiiM*lve- mini the secular |M»wvr, and w h«ne detaiaaH^ 
tlu* t"«iin|in-r..r. like a p<ilitn- prune, thought it prmleut to comply witk. Hr 
n*aNon thai their n puie-l -am-titv hail a t;reat influence over the bimhU ul ta«a 
people, aid I- * au-e all the iitth- iearniii^ ot tin- tiiucK wa*» en<ruwd into tamr 
land-. wh.« !i in. wie them n«n«;ir\ men aid hy all mean* to In? gained ur*r t* 
)iih infereM" And in.- wa- the tu« -i-«- i-a-:iy etTeeied. tn^-au-e the dn»poaai of ail 
the e|u-« opal — • - !'• in-; then in the hre.i-i ol tin* king, he had taken cam? U» ad 
them witii lta.i.iii an<i .\<<ruian preiatc- 

U. Aii«itiiir \ rnii-nt alt« ration ol li..- Kn^h-h i nii-titution 
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depopulation of whole counties for the purposes of the king's royal diversion, 
and subjecting both them and all the antient forests of the kingdom to the 
unreasonable severities of forest-laws imported from the continent, whereby the 
slaughter of a beast was made almost as penal as the death of a man. In the 
Saxon times, though no man was allowed to kill or chase the king's deer, yet 
he might start any game, pursue and kill it upon his own estate. But the 
rigour of those new constitutions vested the sole property of all the game in 
England in the king alone; 1 and no man was entitled to disturb any fowl of the 
air, or any boast of the field, of such kinds as were specially reserved for the 
royal amusement of the sovereign, without express license from the king by a 
grant of a chase or free-warren j and those franchises were granted as much 
with a view to preserve the breed of animals as to indulge the subject. From 
a similar principlo to which, though the forest-laws are now mitigated, and by 
degrees *grown entirely obsolete, yet from this root has sprung a bas- r*A\Q 
tard slip, known by tho name of the game-law, now arrived to and ■» 
wantoning in its highest vigour: both founded upon the same unreasonable 
notions of permanent property in wild creatures, and both productive of the 
same tyranny to the commons, but with this difference, that the forest-laws 
established only one mighty hunter throughout the land, the game-laws have 
raised a little Nimrod in every manor. And in one respect the antient law was 
much less unreasonable than the modern; for the king's grantee of a chase or 
free- warren might kill game in every part of his franchise; but now, though 
a freeholder of less than 100/. a year is forbidden to kill a partridge upon his 
own estate, yet nobody else (not even the lord of tho manor, unless he hath a 
rant of free-warren) can do it without committing a trespass and subjecting 
limself to an action. 

3. A third alteration in the English laws was by narrowing the remedial 
influence of the county courts, the great seats of Saxon justice, and extending 
the original jurisdiction of the king's justiciars to all kinds of causes arising in 
all parts of the kingdom. To this end the aula regis, with all its multifarious 
authority, was erected, and a capital justiciary appointed, with powers so large 
and boundless that he became at length a tyrant to the people and formidable 
to the crown itself. The constitution of this court, and the judges themselves 
who presided there, were fetched from the duchy of Normandy; and the conse- 
quence naturally was, the ordaining that all proceedings in the king's courts 
should be carried on in the Norman instead of the English language; a pro* 
vision the more necessary, because none of his Norman justiciars understood 
English, but as evident a badge of slavery as ever was imposed upon a con- 
quered people. This lasted till king Edward the Third obtained a double 
victory, over the armies of France in their own country, and their language in 
our courts here at home. But there was one mischief too deeply rooted thereby, 
and which this caution of *king Edward came too late to eradicate. In- r*4iT 
stead of tho plain and easy method of determining suits in the county ■- 
courts, the chicanes and subtleties of Norman jurisprudence had taken posses- 
sion of tho king's courts, to which every cause of consequence was drawn. 
Indeed, that age and those immediately succeeding it were the era of refinement 
and subtility. There is an active principle in the human soul that will ever be 
xerting its faculties to the utmost stretch, in whatever employment, by the 
ccidents of time and place, the general plan of education, or the customs and 
lanners of the ago and country, it may happen to find itself engaged. The 
Northern conquerors of Europe wore then emerging from the grossest ignorance 
n point of literature; and those who had leisure to cultivate its progress were 
such only as were cloistered in monasteries, the rest being all soldiers or 
peasants. And, unfortunately, the first rudiments of science which they im- 
bibed wore those of Aristotle's philosophy, conveyed through the medium of his 
Arabian commentators, which were brought from the East by the Saracens into 
Palestine and Spain, and translated into barbarous Latin. So that, though the 



3 See this controverted, ante, 2 book, p. 419.— Christian. 
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malarial* u|m»u whieh they were naturally employed in the infancy of a 1-1*1*4 
«UU' ttnv tlioiM- ni tin- nohle-t kind, th«' establishment of religion aod taa 
regulation- n|' rivil |niIii\. \ct. having only nuch tooU lo work with, taeir 
execution wai trilling ainl flimsy. Both thcdmiiily and the law ol Umjw timee 
were theiviore frittered into logicul di»liuctiou<t, ami drawn out into meta- 
phy-ieal -uhtlctic*. %% ttli it *ktll tnont amazingly aruhi-ial, but which ncrtea ao 
other purpose 1 hun t«i !»lmw i hf vant now or* ol" the hmiiaii intellect, leaner 
vainly or prc|H»Mcroii<dy employed, llcuce the law in |iartirular. which ( bnag 
intended tor universal reception; ought to U» a )>lain rule of action, tir«Axae a 
aciciicc <>f tin* grcate.it intricacy, e-|»ociully when blended with the new nfta»> 
men I- engrafted u|h»ii feudal pro|M*rty : which refinement* wen? Ironi time to 
time gradually introduced by the Norman practitioner*, with a view to nuprr- 
aede (a* 1 hey did in great uicaniirci the more homely, hut more intelligible, 
luuxiiu- of distributive ju-licc among the Suxoim. Ami, to nay the truth. I be** 
•41 Ml 'ncholitMic reformer- have trauma it ted their dialect an«l bnr«M« u> 
J posterity no inter wove 11 in the bmly of our legal polity that thcr 
cannot now he taken out without a muni tent injury to the nul»taiK-e. Stat ate 
after Mat lite hun in later lime* been made to part* oil thene Irouhlenofnc ciire*> 
coiice- ami roMore the common law to it* pri-tinc nimplicity and vigour, and 
the endeavour him greatly niicceodod ; hut Mill the near* are deep and «i»im>. 
and the liberality «»t «»ur modern courts of justice in frequently obliged to have 
reoour-c to iinactoiiiitable rictiotm and circuities in order to recover that 
equitable and Mih-tauiial justice which tor a long time waa totally bened 
under the narrow rule* and fanciful nicotic* l iiietaphynieal and Norma* 
jurisprudence. 

4. A fourth innovation wa- the introduction of the trial by combat. <ur the 
dcci.-iun nt all ci\il and criminal question* of fact in the lant rcaort. Thin waa 
the imiiicinoriul practiic of all the Northern nation*, but fir*t reduced to regaiar 
and ntatctl torm.- among the liurgtimlii, aUiut the ch«e of the filth cent anr ; ami 
from them it pa>»cd to other nation**, jairticularly the Frank* and Normaaa* 
which JaM hail the honour to establish it here, though dearly an nnchnnUaa, 
aa uell as imM uiiccrtaiu. uicth«Ml of trial, liut it wan a Mfltcient re com 
memiatiou of it to the C<»mjiicror and bin warlike countrymen that it waa la* 
Unuge «ir their native duchy of Normandy. 

6. I Siit the la-t and iiio-t iui|Hirtaiit alteration. both in our civil and military 

poht\ . uu- tl ii-frultiiig on all landed e**taten — a tew only excepted— taa 

fiction ot fi<»dul tenure, uhich drew after it a iiiiuierou* and oppronaive tra;a 
of senile fruits ami appendage-, aid-, relief-, primer seisin*, wardahipa, mar- 
riage -, i-.-i-hc.it -, ami tine- t»»r alienation. — the genuine connequencee of the 
maxim then a«|opteil. that all the land- in Knglaiid were derived from aad 
hidden, mediately or immediately, of the crown. 

The nation at thin |»criod neeiun to have groaned under an abaolate a alaveTT 
•4 I'll tt " wa * * n thl " l M,u, ' r *'' a warlike, an # ambitioun, and a politic pnac* ta 
* create. The «-« hi -«ie nee- of in en Were elinlaVi'*! bv four fcrfawiaatMa. 
devote-1 tn a lorvicn |M»Her, and iimNninccteil with the civil atate ander wawa 
they li\e.l. uho iiou iiu|Nirte«l trutii Koine tor the timt time the wl 
of -u|»» r-miuu* iiovelm- ulneh had lieeii engendered by the blindneaa aad < 
ruption nt the tiling U twet-n the timt tuition of Auguntin the monk ami ta* 
Norman iMmpir-i. -mh a- traii«*iihntantiation, purgatory, commnakMi ta eaw 
kind, aini the uor-hip of buiut- and imago*, not forgetting Um aannml 
aupriiiiai \ aini do^maiictl infallibility of the holy mi*. The lawa, too, aa wvd 
an the pr.i\er-. une a.luniii-terid in an unknown tongue. The aotieat tna) 
by jur\ y;i\r u;i\ to the impioim det i»iou by battel. The foreat-wwa totafiy 
rentraiin-'l -.ill rural pl« -a-uron and manly recreation*. And in cttiea and towa 
the ca-c wa- no better, ail nmipaux Udng oblige«i to dinperae, ami ire ami 
t-nndit t«> U- e\tiii^ui-heil. b\ ei^ht at nitfht. at the no u nd of the mclemharr 
curitu Tlie ultimate pro|H-rty of nil laud-, and a conniderabte ahare of taw 
prefM-iif f-t« -lit — . were \1-M1d in the king, or by hun granted oat to Ilia X< 
lav -ui iti-, who, by a gradual progrcnaiuu of nlaven* ware 
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the crown, and as absolute tyrants to the commons. Unheard-of forfeitures, 
talliages, aids, and fines were arbitrarily extracted from the pillaged landholders, 
in pursuance of the new system of tenure. And, to crown all, as a consequence 
of the tenure by knight-service, the king had always ready at his command an 
army of sixty thousand knights or milites, who were bound, upon pain of con- 
fiscating their estates, to attend him in time of invasion or to quell any do- 
mestic insurrection. Trade, or foreign merchandise, such as it then was, was 
carried on by the Jews and Lombards, and the very name of an English fleet, 
which king Edgar had rendered so formidable, was utterly unknown to 
Europe : the nation consisting wholly of the clergy, who were also the lawyers; 
the barons, or great lords of the land; the knights, or soldiery, who wore the 
subordinate landholders; and the burghers, or inferior tradesmen, who from 
their insignificance happily retained, in their socage and burgage tenure, some 
*points of their antient freedom. All the rest were villeins or bond- r*i90 
men. *■ 

From so complete and well-concerted a scheme of servility it has been tho 
work of generations for our ancestors to redeem themselves and their posterity 
into that state of liberty which we now enjoy, and which therefore is not to be 
looked upon as consisting of mere encroachments on the crown and infringe- 
ments on the prerogative, as some slavish and narrow-minded writers in the 
last century endeavoured to maintain, but as, in genera], a gradual restoration 
of that antient constitution whereof our Saxon forefathers had been unjustly 
deprived, partly by the policy and partly by the force of the Norman. How 
that restoration has in a long series of years been step by step effected, I now 
proceed to inquire. 

William Kufus proceeded on his father's plan, and in some points extended 
it, particularly with regard to the forest-laws. But his brother and successor, 
Henry the First, found it expedient, when first he came to the crown, to 
ingratiate himself with the people, by restoring (as our monkish historians tell 
us) the laws of king Edward the Confessor. The ground whereof is this: that 
by charter he gave up the great grievances of marriage, ward, and relief, the 
beneficial pecuniary fruits of his feodal tenures, but reserved the tenures them- 
selves, lor the same military purposes that his father introduced them. He also 
abolished the curfeu \{e) for, though it is mentioned in our laws a full century 
afterwards,(/) yet it is rather spoken of as a known time of night (so denomi- 
nated from that abrogated usage) than as a still subsisting custom. There is 
extant a code of laws in his name, consisting partly of those of the Confessor, 
but with great additions and alterations of his own, and chiefly calculated for 
the regulation of the county courts. It contains some directions as to crimes 
and their punishments, (that of theft being made capital in his reign,) and a 
few things relating to estates, *particuiarly as to the descent of lands: r*i9i 
which being by the Saxon laws equally to all the sons, by the feodal or *■ 
Norman to the eldest only, king Henry here moderated the difference, directing 
the eldest son to have only tho principal estate, "primum patris feudum" the 
rest of his estates, if he had any others, being equally divided among them alL 
On the other hand, he gave up to the clergy the free election of bishops and 
mitred abbots, reserving, however, these ensigns of patronage, conge d'eslirt, 
custody of the temporalities when vacant, and homage upon their restitution. 
He, lastly, united again for a time the civil and ecclesiastical courts, which union 
was soon dissolved by his Norman clergy; and, upon that final dissolution, the 
cognizance of testamentary causes seems to have oeen first given to the eccle- 
siastical court. The rest remained as in his father's time ; from whence we mar 
easily perceive how far short this was of a thorough restitution of king Ed- 
ward's or the Saxon laws. 

The usurper Stephen, as the manner of usurpers is, promised much at his 
accession, especially with regard to redressing the grievances of the forest-laws, 
but performed no great matter either in that or in any other point. It is from 
his reign, however, that we are to date the introduction of the Koman civil and 

O Speloi. Cod. LL. W. I. 288, Hob. L 2M. <f) Stat C!t. Loud. IS £dw. I. 
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canon law* iiifii tliii realm; ami :it flu* name time wa« imjmrtc*! the -i-n-lr-in-* of 
appeal* in flu* court « »I llmnc. if* » lu'iiiii 1* «»l tin- canon law. 

\\\ tht* tunc i>t kiiii; Henry tin* SiM'timl. it imt earner, tlu- charter <>l H«i*rr 
the Kir-t M'i'Uis !■• haw hecu lordotic!!, l.ir we fiti-1 the i iami nt marriage wafM. 
ami relief thru tl<>iiri«lnii^ in lull vigour. Tin* n^hl ••! prifim^iuiuri arvrnt 
aUo |i» have taiitU revivcil. Iieing foiiml nmiv emu rim ill h»r tin- imhle It*** 
the puri i-lliiiir «»! i"»lati"» into a mullitii'tc n| minute *iiin1i\ i*i«ni* H«i«-\tr. .c 
thii* prim v * ivi^n iniii-ii uih il-iiit- !<> im a thii a ii£c (In- law* ami regime tlieiu .ut-y 
A regular ni'iliT. a* appear* Irum that excellent trcati*c ul <ilafi\ii. wb.«a. 
though sMinr dt' it In* iiiiw aiiti'pmtcil aii«l altcr^l. yet. when CMiuparr*! « iin ii*r 
• ••>•• i ( (> <l< a «'t limn tin* Fir*t. °it carric* a minute*! Mi|M a riority. y Thn^^tr- 

"" ^ «»ul In* reiifii :il-u \\a* ruiiiiiiuiNl tin* i!ii|N>rtaiit Mrtiirgle. *ni«h »r n*%« 

ha<l ucriiMuh mi uftcll tn mention. hctWecli till* laW* ••!' Kll^iaii«l ami 1C"Hm' lt« 

I'urmcr Mipportcii |iy the Mri'iiifth of tin* ti a ni|»«*ral nohility. when etch a •*.•** re»l 
to In* Mi|i|iJ.infi'il ill latum Mf tin- latter h\ the |mpi*h cieriry ; « huh ili«i»utr «a« 
kept <>ii I«mi| till tin' rciirii ul' K'lwanl the FirM. when the law* • •! Kni;.**..:. 
Ulrlcr flu* new <li*ciphm* introduce*! hv that skilful i-iiinrnaii«liT. "i'.a.i.ci a 
;t>uiplcle anil iicrmancnt virtnry. In the piv»ent rciifii ul' Henry the >« «•>«-! 
there arc f«»ur thiuir* which |hm uliarlv iin-rit the attention oi a legal aiiti«|oanaa 
1. The cDn*tiiiiiiou«*of the parliament at Clarendon, .%.i». lli»4 a wbervhj ti.r kiaf 
checked tin* power ul' the |ni|m* ami Kiih clergy, ami greatly narrowed tin- \»<+* 
exempt nm they claimed In mi the *ccular juri*dictioii a though hi** lurther pr»* 
IjrvhH «;h iiiiha|>|iily stup|»i-i| hv tin* latal t\*-nt«* ul' lliv «li<*|iuu-«i M««Tn L.a 
aiiU an hlii-liup lt\«krt l'. Tht* inititutiuii *>l tin 1 uilh-c ul' ju^tii^-* in c\r*c.— - • 
ittHtn ; tin* kin;: havinir tlivi«h«l tin- kin^hiiii ititu -ix «in uit**. ia little vlitfrrrt.: 
Irtmi (In* (HVM'tit. • aifl f-uiniiu<*<*iuiiiM| thi-tr mw-rrealiil jud^n* |t» •ilmibi a »: a rr 
jllKticr an<l try writ"* u|' a--i/.e in th«* •m-VitiiI i a uiiritii'*4. Thenr r«*mr«iirA arr %x*4 
to have hern then tirnt iiivi*iit«*>l ; U'linv wlm-li all rauMi* wvrv a«uall*« Wrm* 
nateil in the county fuiirt*. aiti»r a l»nir to the Saxuii eiiptnin. *>r ln»lorv lite ki&r • 
iiiMticiaricn in the anii n,ji*, in |nii>uamv ul" the Nunuaii re^ulatK>o% lb* 
Fatter ut which trihuuaU. travellmi; a In mt with the kiiitf * |»ei>on. •f<^« a M*<br«l 
iiitulcrahh* i a x|H*iiM* ainl <ielay to the *u it or* ; ami the luniier. huweirr f*nf*«r 
fur lit lie ili-htN ur minute aetiun*. wlien* even iiijinttnt* in U-tter than pr-rr**;* 
natiun. were now hei-oinc liahle tu t«Hi miif h iirmmuiee ul' tht* law ami !•■• avi 
tmrtialii v »•» tu fart* tu • let ermine mat ten* u| ron^nlcrahh* niument. :i Tw 
liitr-i'Im I inn an<l eitahhohmeiit of the irniinl a^i^e, ur trial by f»|irtial kib-4 *4 
iurv in a writ of riirht. at the ujitinn ul the tenant ur ilel'emlaiit. in^tea^l t4 \z* 
Garharniii an<l Norman trial hv hattel. 4. Tu thin time tnui»t aliMi b* rrtom< 
ii,,,. , lhi a intriiiliii'tiiiii i'i i a *i-uatfi». ur |ieeimiary 'eurnmutatiuii for | aa 4-r aa > a «.a» 
"' ' military a »«r\ ire. whi.h in |inNe*«H ut time wa-» the (Kirent ul the an:«va& 



aulH»i<iii a <* ^ranfeil to the crown hy |Kirliament. anil the laml-lax ul Ulcr tic 

Idi-harl the Firit. a hrave ainl ma^iiamnioii a « |»rm a e, was a a »|n>rt a *>maii a* vn. 
an a MiMier. ami theivture rn|..pc«l the lureM l.iu- with iMBiue riir«»ur. mh*t. 
(N'ca^nMinl many ili-'-'iiiti-nf^ aiie »r»ir hi* |ieo|i|e : lh<>Ui;h • acvunlnitf !•• Mattbcv 
Pari** hi- rc|M a ah aa l the pcnaiti*-* <•! i a-*t ration. Iu*» *»l eyew. ami cuttini; »4f ta« 
haii'U aii'l tiM-i. heiore ititlnt« a il mi MH-h a- traii-ifre—**-*! in huniint;. | aa r» aa h a »t>» 
timliii^' that their ■*e\eniy jn*e\entnl proie* iitKMi-4 He altxi. «l»en at-^Ml 
( a urn|i<t-iil a ImhIv **t na\ai law* at the i«le ot 4»h a r*Mi, which are *«iill extant, aau 
ol Iiifii aiithiinty: t««r in hi* lime we he^an a^ain !•» ili-^^iver that iv an t«^a»l 
we \\iii- n.it ur.i.l\ a main line |»>\\<r lint with retsaul to civil pnirr-r-iiia^* 
we tiii«l ii- «t in n lT v- rv rcm.irkahh' in thi* rei-^n. exrept a lew rrtfiilal»«»n a » trf%r&- 
imr the ,li-w- .u.-i tin- in-: .• •■- in i-\ re. tin- kin^ '■» thoii^hti» Unni* chie a 6r taAca 
up )'\ tin knight errant r\ «•! a er"!-a«h a itL;aiii<*t the Sant«*viia in the biily kaa*i 

In k-ii j J.-hii - i ::i».\ aiel ihar ••! h:<« -m Henry the Thinl, lb# Hcn-ar* of Un 
fen-lai ti-iiur.-i* an<l th> a i-ivm iau- were •»•» warmly kept up that they omwunl 
maii\ .h-tii -rei i :«ni<i ••! 1 1t*- h.ip'ii** "i* |iri!ic<p:il temlatorii'* : which at kn»4 h*4 
tlii- « rl«- t . ili.it hr*t kiriir J'»lm. aid atferuanN hi* *un, consented to the tve 
faiii"!- • iiarti r- ot Kin;li«h hi" rti«-. n.-rj*. i »:irti an<l oirld <ic form/i*. \M\ 

* lUi 11 »l c. l, ut. 
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tho hitter was well calculated to redress many grievances and encroachments 
of the crown in the exertion of forest-law; and the former confirmed many 
liberties of the church, and redressed many grievances incident to feodal 
tenures, of no small moment at the time, though now, unless considered atten- 
tively and with this retrospect, they seem but of trifling concern. But, beside* 
these feodal provisions, care was also taken therein to protect the subject against 
other oppressions, thou frequently arising from unreasonable amercements, from 
illegal distresses, or other process for debts or services due to the crown, and 
* fro m the tyrannical abuse of the prerogative of purveyance and pre- r+Ao± 
eruption. It fixed the forfeiture of lands for felony in the same manner *■ 
as it still remains; prohibited for the future tho grants of exclusive fisheries, and 
the erection of new bridges, so as to oppress the neighbourhood. With respect 
to private rights, it established the testamentary power of the subject over part 
of his personal estate, the rest being distributed among his wife and children; 
it laid down the law of dower as it hath continued ever since, and prohibited 
the appeals of women, unless for the death of their husbands. In matters of 
public police and national concern it enjoined a uniformity of weights and 
measures, gave now encouragements to commerce, by the protection of 
merchant strangers, and forbade the alienation of lands in mortmain. With 
regard to the administration of justice, besides prohibiting all denials or delays 
of it, it fixed tho court of common pleas at Westminster, that the suitors might 
no longer be harassed with following the king's person in all his progresses, and 
at the same time brought the trial of issues home to the very doors of the free- 
holders, by directing assizes to be taken in tho proper counties, and establishing 
annual circuits; it also corrected some abuses then incident to the trials by 
wager of law and of battel, directed the regular awarding of inquest for life or 
member, prohibiting the king's inferior ministers from holding pleas of the 
crown or trying any criminal charge, whereby many forfeitures might other- 
wise have unjustly accrued to the exchequer, and regulated the time and place 
of holding the inferior tribunals of justice, the county-court, sheriff's tourn, and 
court-lect. It confirmed and established the liberties of the city of London and 
all other cities, boroughs, towns, and ports of the kingdom. And, lastly, (which 
alone would have merited the title tnat it bears, of the great charter,) it pro- 
tected every individual of the nation in the free enjoyment of his life, his 
liberty, and his property, unless declared to be forfeited by the judgment of his 
peers or the law of the land.' 

♦However, by means of these struggles, the pope in the reign of king r*i25 
John gained a still greater ascendant here than he ever had Defore en- *■ 
joyed ; which continued through the long reign of his son Henry tho Third, in 
the beginning of whoso time the old Saxon trial by ordeal was also totally abo- 
lished. And we may by this time perceive, in Bracton's treatise, a still further 
improvement in the method and regularity of the common law, especially in 
the point of pleadings. (A) Nor must it be forgotten that the first traces which 
remain of the separation of the greater barons from the less, in the constitution* 
of parliaments, are found in the great charter of king John, though omitted in 
that of Henry III. ; and that, towards the end of the latter of these reigns, we 
find the first record of any writ for summoning knights, citizens, and burgesses 
to parliament. And here we conclude the second period of our English legal 
history. 

III. The third commences with the reign of Edward the First, who hath 
justly been styled our English Justinian. For in his time the law did receive 
so sudden a perfection, that Sir Matthew Hale does not scruple to affirm(i) that 

(*> Hal. Hint C. L. 15A. (*) IWd. 168. 

8 The following is the celebrated 29th chapter of magna carta, the foundation of the 
liberty of Englishmen: — 

" AV/u.i /(her homo capiatur, vel i m p r is o n etur, out cUsseuiahar de tibeto tenemento euo vel fiber* 
tat thus vel libcris consuetudinibus suit, out utlagetur, out exulct, out aliquo modo destruatur, nee super 
eum ibimu*. nee super eum mittcmus, nisi per legale judicium parium suorum vel per legem term. 
AulU veruicmtiSf nulli negabimus, out differemus rectum vel justitiam." — Christian. 
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moro wa* done in tin* tir««t thirteen year* of his reign to settle and c*tabhWa 
the distributive jiiNtiee of tin* kingdom than in nil the aft** since that l*ioc j««l 
together. 

It would In* emilc** tn enumerate ull the particular* of these regalations ; tat 
the |iriiifi|uil may U* rediieed under the following general litrm^lft : — 1 He e*t*- 
blishcd. e. mi tinned, and nettled the ureal charter and eh arte r «f forr»U 2 II- 
gflvc n uiurial wound to the eiu-nmehiueiitn id' the pope and hiaiierr^. >. 
limiting and cMahli«diiii!£ the l»oiind<t of eee|e*ia»tieal jurisdiction, and * • 
obliging tin 1 ordinary, to whom all the goo«N of intc*tatc* at that time U 
longed, tu liiM-har^e the debt* of the deeea»ed. li. He defined the limit* «f t*-e 
several temporal eotirtn of the highest juriftdietiou, — thone of the king'* l*-tn i*. 
•i'Vl <aomm,lfl ph*»*. ami cxeheipier, — wi a** "they might not inlrrferr m\h 
J eai'h other's pro|K a r hu*iiie*h : to do whieh they munt now have rrc*»or*# 
to a tirtion. — very n **ary and liciicnVial in the present enlarged atafe *4 

Sroperty. 4. He nettled the boundaries of the inferior courts in countie*. ban- 
red. am! manors, confining them to can**** of no great amount, according **» 
their primitive inntitutioii, though i if considerably greater than by the alterat»sa 
of the value of money thev an* now permitted to determine, ft. He ftcvared tn« 
property of the subject, W ulw>li?diing m \\ arhitrary taxes and talliagea leTM«l 
without coiiHcnt of the national eoutieil. i\. lie guarded the common i untie* of 
the kingdom from alufe*. hy giving up the royal prerogative of tending mu- 
datca to interfere in private eau*e*. 7. He nettled the form, solemnities, and 
effect of tines levied in the court of common pleas, though the thing in itself 
was of Saxon original. £. He tin»t established a repository for the p*t4«r 
records of the kingdom, few of which art 1 antienter than the reign of hia mtaer. 
and those wen* hv him collecteil. 1*. He improved ii|M>n the laws of king Alfred, 
by that great ami orderly method of watch and ward, for preserving the pabbr 
peace am! preventing rohlierien, established by the statute of Wine heater 10 
lie settled and reformed many ahuaea incident to ten urea, and remove d aomt 
restraint* on the alienation of landed property, by the Ptatate of quta ravatarcs 
11. He instituted a speedier way for the recover}* of debt*, bv granting ese> 
CUtion, not only npm goods ami chattel*, but ah*o unon lands, 6y writ of emVyaC. 
which wan of signal liencfit to a trailing people : ami upon the same cofnaaerrtai 
ideas he also allowed the charging of lands in a statute merchant, to pay debts 
contracted in trade, contrary to all fcodal principles. 12. He effect aai It pro. 
vided t«»r the reiovery of a«lvow*4ons as temporal rights, in which, before, tae 
law wan extremely defnient. l:t. He also effectually closed the great gmlf. :a 
which all tin* landed property of the kingdom wa* in danger of being swallowed, 
bj- hi* reiterated -tatufi-* of mortmain; most ailmirably adapted to meet tae 
fraud* that hud then been deviled, though afterwards contrived to be evaded 
•4 ,, "1 *'- v fnt ' mv,,|, t' ,,M ot ,,Hr? * *^- " f * e^labli*h«l a new limitation of pee> 
"' J |H k rty hy the creation nf c-tate^-tail. concerning the good policy of wkva 
mo<lern time* have, however, entertained a very different opinion. I& H* 
red need all Wale* to the Mihjeet ion, not only of the crown, bat in great 
meaMire of the lawn, of Knirlund, ' whieh wa* thoroughly completed in tbe rerc* 
of Henry the Kightli.i and Nriii-t to have entertained a denign of doiaw tke ltke 



by Si*otlaml. mi a* to have formed an entire and complete anion of 
of(iri-at Britain. 

I miirht eoiitinue thin eat a 1 0^1,. nuieh further: but npon the whole we aaay 
observe that the very *»ehfiue ami unwlel of the administration of rommm 
jnstice hetwet»n party and party wa«* entirely nettled by this king v «ft) aa4 baa 
contimiiMl nearly the -ante m all Mieeeeiling a*;.- to thin day. abating « 
altemtioii-4 whieh the humour or neee«nity of HulfM^iuent times bath 1 
The torm* of writ*. I«y wlmh a« -tioii* are com nn-ncefl. were 
reign, ami e-tahli-he«l a* uiodi-U lor }n»^t«rity The pleading* i 
the writ- were then *hort. m tv-mj-.. atel |M*p*pieti<nis, not intricate, 
formal The le^al tn-ati-i^* written in hi* tim-. a* Hritton. Fleta, 
ami the re*t. are. for the iuo*t part, law »t tin- day ; or at least mrv so till taw 

l» IUi U«at C.L, IS! 
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alteration of tenures took place. And, to conclude, it is from this period — from 
the exact observation of magna carta, rather than from its making or tenewal, in 
the days of his grandfather and father — that the liberty of Englishmen began 
again to rear its head, though tho weight of the military tenures hung heavy 
upon it for many ages after. 

I cannot give a better proof of the excellence of his constitutions than that 
from his time to that of Henry the Eighth there happened very few, and those 
not very considerable, alterations in the legal forms of proceedings. As to 
matter of substance, the old Gothic powers of electing the principal subordinate 
magistrates, the sheriffs, and *conservators of the peace were taken from r ^ 
the people in the reigns of Edward II. and Edward III., and justices of L 
the peace were established instead of the latter. In the reign also of Edward 
the Third the parliament is supposed most probably to have assumed its present 
form, by a separation of the commons from the lords. The statute for defining 
and ascertaining treasons was one of the first productions of this new-modelled 
assembly, and the translation of the law proceedings from French into Latin 
another. Much also was done, under the auspices of this magnanimous prince, 
for establishing our domestic manufactures, by prohibiting the exportation of 
English wool, and the importation or wear of foreign cloth or furs, and by 
encouraging cloth-workers from other countries to settle here. Nor waa the 
legislature inattentive to many other branches of commerce, or indeed to com- 
merce in general ; for, in particular, it enlarged the credit of the merchant, by 
introducing the statute staple, whereby he might the more readily pledge his 
lands for the security of his mercantile debts. And, as personal property now 
grew by the extension of trade to be much more considerable than formerly, 
care was taken, in case of intestacies, to appoint administrators particularly 
nominated by the law to distribute that personal property among the creditors 
and kindred of the deceased, which before had been usually applied, by the 
officers of the ordinary, to uses then denominated pious. The statutes also of 
praemunire, for effectually depressing the civil power of the pope, were the work 
of this and the subsequent reign. And the establishment of a laborious parochial 
clergy, by the endowment of vicarages out of the overgrown possessions of the 
monasteries, added lustre to the close of the fourteenth century, though the 
seeds of the general reformation, which were thereby first sown in the king- 
dom, were almost overwhelmed by the spirit of persecution introduced into the 
laws of the land by the influence of the regular clergy. 

From this time to that of Henry the Seventh the civil wars and disputed 
titles to the crown gave no leisure for further *juridical improvement: r*ioo 
4 ' nam silent leges inter anna." And yet it is to these very disputes that *- 
we owe the happy loss of all the dominions of the crown on the continent of 
France, which turned the minds of our subsequent princes entirely to domestic 
concerns. To these likewise we owe the method of barring entails by the 
fiction of common recoveries, invented originally by the clergy to evade the 
statutes of mortmain, but introduced under Edward the Fourth for the purpose 
of unfettering estates and making them more liable to forfeiture; while, on the 
other hand, the owners endeavoured to protect them by the universal establish- 
ment of uses, — another of the clerical inventions. 

In the reign of king Henry the Seventh, his ministers (not to say the king 
himself) were more industrious in hunting out prosecutions upon old and for- 
gotten penal laws, in order to extort money from the subject, than in framing 
any new beneficial regulations. For the distinguishing character of this reign 
was that of amassing treasure in the king's cotters by every means that could 
be devised : and almost every alteration in the laws, however salutary or other- 
wise in their future consequences, had this and this only for their great and 
immediate object. To this end the court of starcharaber was now-modelled and 
armed with powers the most dangerous and unconstitutional over the persona 
and properties of the subject. Informations were allowed to be received, in lien 
of indictments at the assizes and sessions of tho peace, in order to multiply fines 
and pecuniary penalties. The statute of fines for landed property was craftily 
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ati<l i '»\t-rllv run! rivi'il. tn tinilitati' tin* ile-trm-tioii of entail* ami tiiak** the 
nwihh mi n-:il r-iati i iiinri* i apahli* t«i lorlnt u- m«*U a* to alon Tl.«- U* • :*: 
of cl» igy ului-li — • ■■IIi-ii iiil«'i'\i'iii'il t»» -top uttaimi«-r- ami »a%«- the uilra-rita: 
wax ii' • w all- »\\r- 1 only om-«« to lav otlemii a r-. who only ■••»uii| huvi- mlirr.t^ii 
In !••<.•• A will "t ■ ./yi.ii w a- | H Tiiiit tt-i| in all aitioiiii mi the in-r, ami !•• 
• ielrmlunt might in i'iiii«iM|iii-iir«- !■«• outlaw «■•!. hr«-:iii-«* ii|mi|i mi« h • •ullaa ry : • 
goml- Im'i-iiiih* tin- pr«»|nii\ n| (he ii<»wii. In ^ll••rt. th-Tr u* hanliy a -tat'it* jr. 
•i"n 1 t '" s n '- n *intr ,H liK ti\ «• i»r a new law or hmiliUihg tin* ••!•! l-i«f what 
J either ilirri'tU or oh|i*>ui-iv temleil to tin* i iiHiluiiient «*l tin- • \ihi«jutr 

IV. Tiii* hrnig- ii- to the Imirlli jhtiihI ot tnir legal hi-lory. — \it . the 
rt*t«it-iu:ili« ii« nt religion, umler Henry I lit* highth ami lit* t-hiMrvn. «(.>k 
o|*ch- ;m entire ih-w Mini- in « < rlr-ia-tieal mait«r-; the u-urp««i |<«-m « r • >r tee 
|mi|m* !■• niij now InrrVir route*! ami ilt'Mnaiil, ail hit ruimn ti««n« unh u k [« 
i-laml « nt "tV, tlu* crown iv-toreij tn it* *»iipn mai-y over spiritual im-h ar.-i 
eaii-e-. ami tin- patronage of lu-lmprie-* lieing mi«r more imii-putahly \e«ti>i .a 
the km:;. A tul ha«l tlu- Minimal rniirtn ln-rii at tin** tune reunited t-» tlu- i i\-.l. 
we r»lit>iil<l have miii tin' til«l Saxon ruiihlitiitinii uitli regard to tlu* «■• ''*•.!■?. ai 
polity rniii|ili'tfly re- in red. 

With regard alio in our •"■»/ polity, I lit* -tatute of mil- aini tin* -?atu*> e/ 
use* lUitli pa— ed in tin* reign oi thi- prime ( made a great alteration a* to 
prop* -rty: tin* former hy :i U* • \\ j n lt tin* i/iri* oi real e-tate*» hy will, **hnh U?«-re 
wih in general torhiddeh ; tin- latter \*\ emh-axourihg tn dt-»tn*\ tin- intro ate 
liii-rU nt »/>»>. tlinii&fli tin* icirrnu in-— . ami |M-«iahirv n| tin* murt* ••! n>rurti»t 
law |iiv\iiitril liit— -tattitf Iriiiii having it* lull U'lu-hiial i-lffri. Ami th«i»«r tbc 
murtMit ii|iiity a<* a *iitiu a <l a jiin-ilhiinn (iu'tati-«l l.\ iiniiiimii juMi<-<- ami «"fMiii«.o 
hfiim', wliii'h. lmivi a \iT ai'hitrarily iM* !•»-«•'• I nr ppMlmiivi' ot' jcalnuMo* m r.% 
iutaiii-y. ha- at Inigth \*wu inatiui 1 '! intn a iim»*1 «'h a gaiit oyMi'in *>t rrati-ttial 
juri-»|«i li'h mi*, the ]iriiM-i|i|i-. «»i uhich • imt w it ii-iamliiij; th«v may ditt. r ia 
form- > a iv m»w «*i|iiall\ ai|i»|»u-t| hy tlu* court* nl U»th law ami n'uity Kn>m 
the htatuti* nt u ■**■•*. ami aimttirr Matutf nl ihr Niuif xmti«|uic v. i « liu-h jm-tr^ tr4 
i^tatf* |nr \rar- Irniu hnug (Ifttmyt-il li\ tlu* rvvrr»miMT. r a rt*iuarkal»U* altera- 
tion took I'Litt* in tlu* iiiiNh- nt ■ > iiiivi*\ am-int; : tlu* antu-iit a*>-uraiii «* J-\ l«-'tT- 
liit*nt an<l li\i*ry ujm.u th«« land hring imw wry -«I'hnii prai ti*K*«l t oiiM-t* thr n:*»rr 
«*a**y an< I iiH'ir |iri\ali a inVi'iitmii of tran-tiTriug pr..|Mii\ , hy M*«-r«*t miivi % aii«*r« 
to u -i- ami long trriu** ot war-, hiing imw ii>iit uiually rn-ati**! in iiii«rf gaj« • 
»i"l 1 * ;>> ^ Illu: '. x -•■ttii'iiu'iit-. whii-li may !••• mouliii-il to a thou-an-l u««-;ai 
' |iiii-|m ••*■■•• h\ tlii* iiigi-iiinty ii|" an ahh* arti-l. 

Tin- I u it in- r ult.nk- in tin- nigh upon tin' iininunity ot" fulatr* tail. « ii.< h 
riMin-i -1 tin-in to In t M* ni'iri' than tin- iHiii<litinii.il t«-i-*> at tin* roiiiiiimi law Ui-rt 
thi* pa— mg ol tin- -ttatuti* •/'» «/■•/•** ; tin* « a -tahli-hini-nt of ri-rogriiLam-i « in 'L<» 
iiatuii- "I a -tatiit*- -taplf. tor laiiiitattng tin- rai-ing ••!* limin y ii|hHi )ar.t|t<4 
w'-'ini\ ; ;ih'l tin- mtn.iiiH i;«»u ,a t ti.r haiikrupt-law **. a- will tor tin* pnn.^otT.f nt 
of tin- tiau'ltili hi a- tin- |-i ,!i-i ••! ihi- iiiitiTttihaii- tr.nl*-r. — all t !••■•*•• wtn • ap tai 
altt-rai eh- ••! our ii-^al p"iit \ , :ih«l highly i-oii\i-iiiiiit to thai rliann t»r. w t.i. a 
tin 1 Knji.-ii i>« gan htiw l" iia--iifm-.nl a gn-at < oiumi-nial |a-oph a Tlu- ir;i •»rf«- 
rati'in ••( Warn- wiiii Iviglaml. au-i tlu* iimri- iiiiil*irui a«imiiii»tratuin of ji;*t ..>. 
hy ih »' i"\ :ng -■iin- ■••.m*ti-- paia'ihi* ainl ahri>ig;iig tin* uiirt*a-*'liahl«- pn\ilrg^<% 
of -ip ii :.- t-i-ina:hi-i|. a-i-ii -I liigmt y ami Mm.gtli t-i tin* moiian h\ ; ami. tog«tL< • 
Mitlitii* iiiiiiM-ri'ii- iiiipro\ihii-hi- littorr ohfti-r\i il ii|M>ii, an«J tlit* n^lrvw** i»t many 
£ri«'\am>- aiii oppi-,--«in|i- uiiiih lia«l hii a u Hit phIjh iii hy hi" lather. m;ll r\rt 
inaki- i In- :oiin:ii -train n «»t llinrv \ III. a \crv «l»-tihgui?*htii era in the ibiua 
Ot Jill l'l" al h;-|ni \ . 

It hiti-t ('•-. hint • vi-r, !■• 'iu.irki*i| tliat • parti* ularlv in hi- latter Vfarn . t lif r*i»\ al 
|in*f"ga! :-. •■ « a- linn -i!.i:m<t !•• a \i-r\ t\ raiiiih'al ami opprviMkiv«* I eight . abd. 
what w:.- ii.« \\"i-i fin .nn-Tain r. it- rinr-Mi inutht- worv r-tahln»hc<i l»y Law, 
umli'i' '!.• -.in. !i.n ■•! th'-i- pii-.ilahiimiii** parltaiiu'iitu, one of whit Ii. to tt« 
vti-riiai -i -L.T.H I-, p.i— • 1 a -la'uir w In n hy it wu- t a uattt*«l that the kin^'« pru*. 
clain.i'i'ii- -i.-.iii-i ha\i- Tin- torn- nt at:-oi parhaini'iit ; ami other* tt>nturr*M tta 
tiie i it .il;..n nt tiial ai.a/.ui^ 1m -ap ol uihl aiul lu-H-faiiglctl tWMUta\ wiudl W«ar» 
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slightly touched upon in a former chapter.(i) Happily for the nation, this 
arbitrary reign was succeeded by the minority of an amiable prince, during the 
short sunshine of which great part of these extravagant laws were repealed. 
And to do justice to the shorter reign of queen Mary, *many salutary r *4oo 
and popular laws in civil matters were made under her administration, ■- 
perhaps the better to reconcile the people to the bloody measures which she 
was induced to pursue lor the re-establishment of religious slavery: the well- 
concerted schemes for effecting which were (through the providence of God) 
defeated by the seasonable accession of queen Elizabeth. 

The religious liberties of the nation being by that happy event established 
(we trust) on an eternal basis, (though obliged in their infancy to be guarded 
against papists and other non-conformists by laws of too sanguinary a nature,) 
the forest-laws having fallen into disuse, and the administration of civil rights 
in the courts of justice being carried on in a regular course, according to the 
wise institutions of king Edward the First, without any material innovations, 
all the principal grievances introduced by the Norman conquest seem to have 
been gradually shaken off, and our Saxon constitution restored, with consider- 
able improvements, except only in the continuation of the military tenures, and 
a few other points, which still armed the crown with a very oppressive and 
dangerous prerogative. It is also to be remarked that the spirit of enriching 
the clergy and endowing religious houses had (through the former abuse of it) 
gone over to such a contrary extreme, and the princes of the house of Tudor 
and their favourites had fallen with such avidity upon the spoils of the church, 
that a decent and honourable maintenance was wanting to many of the bishops 
and clergy. This produced the restraining statutes, to prevent the alienations 
of lands and tithes belonging to the church and universities. The number of 
indigent persons being also greatly increased, by withdrawing the alms of the 
monasteries, a plan was formed in the reign of queen Elizabeth, more humane 
and beneficial than even feeding and clothing of millions, by affording them the 
means (with proper industry) to feed and to clothe themselves. And the further 
any subsequent plans for maintaining the poor have departed from this insti- 
tution, the more impracticable and even pernicious their visionary attempts 
have proved. 

♦However, considering the reign of queen Elizabeth in a great and 1-4403 
political view, we have no reason to regret many subsequent alterations ■■ 
in the English constitution. For though in general she was a wise and excel- 
lent princess, and loved her people; though in her time trade flourished, riches 
increased, the laws were duly administered, the nation was respected abroad, 
and the people happy at home: yet the increase of the power of the star- 
chamber and the erection of the high-commission court in matters ecclesiastical 
were the work of her reign. She also kept her parliament at a very awful dis- 
tance; and in many particulars she at times would carry the prerogative as 
high as her most arbitrary predecessors. It is true she very seldom exerted 
this prerogative so as to oppress individuals, but still she had it to exert; and 
therefore the felicity of her reign depended more on her want of opportunity 
and inclination than want of power to play the tyrant This is a high encomium 
on her merit, but at the same time it is sufficient to show that these were not 
those golden days of genuine liberty that we formerly were taught to believe; 
for surely the true liberty of the subject consists not so much in the gracious 
behaviour as in the limited power of the sovereign. 

The great revolutions that had happened in manners and in property had 
paved the way, by imperceptible vet sure degrees, for as great a revolution in 
government; yet, while that revolution was effecting, the crown became more 
arbitrary than ever, by the progress of those very means which afterwards 
reduced its power. It is obvious to every observer that till the close of the 
Lancastrian civil wars the property and the power of the nation were chiefly 
divided between the king, the nobility, and the clergy. The commons were 
generally in a state of great ignorance; their personal wealth before the ex* 
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tt>ii-ii»n iif iraili- wa- • "niparat i\ «-l\ -mall ; aii'l tin* naturf ••! flnir I.-tr*-i« *\ |.r»*- 
JhtIv wa* -inli a- U«j>t lh<m ;n ">i l:im.il •!« p. i. ■)• i • •■ uj-m 1 1n ir It --I..I .■•*•:. 

■ J'Ml '''''i 1 - ii-iiai'\ -■■up |ii"Wri lul Imi-ihi. «"ti.t ••piiii'M :iMh*\. •••r •••!..•■" iv . % 

' tin- km.; I.iiii-* it 'lli>iiii;li a !•-■! !••■! ••! ^i-iht:u lili-rf\ had »lffii.-i\ J- • 

Vjnlr«l ami aiiiiii.it* it llif v\ I i ••n-tituf iMfi. \»l tin- jMrm ul.ir hUr # \ t ■-*■ 

natural i->{ii;ilit\ . ami |M-r-"iial in I* | f-n> l«-ti I imhi hln.il- %nn- Little r^jr :• J 

or llmii^l!! "-I , ii:i\. r\iii lii :i".rl tli.niw.i- in.iti-l a*» t !■■- !•• i^hl ••! *ij-l. . 
Uiiil rt-l-i-ij|.iii t inr ai.i i --I-M - l.tai'l with i|i-ti--lat i«»n ami lnTn»r tint*- »• i ; 
iiu-nt- iii'i-U •1>-.i\ • i'i >l aii>l j'U-Ih ■! t" inn-t al>«iir>i • xmim--. h\ tin * k*<.«-i.i «• • ! 
II i 'iuli- ;ii»'i a T\ Irr. u im li hair -im i I • m a|-plau-li •!. w ith a /.ral altm-»t n«. - j 

tn nh'.atrx. wlii-n -"Ii'iM'l ami n • • •nii'ii-mti'-l t>\ it »«|iiiiii « . thr im-l«ral. !.-. 

ami I lii> ;ii -j imif m*> i't a > i • 1 1 ; i ■ \ . a !.•■■ ki*. ;m<l a M ilt.ni 

litif \\ In n li-armii^. I'\ t In* iit\i'iilt'iii «•! | trim in ^ ;if .«! tin* |.n»_*r« »• ••! r« !■_;»• • 
iv!i*riii:itii'ii. I» l':iIi !«• !••- mux ■ r-:i)l\ 'ii-»-«rmiiat."l - .% h. h !r:i«i» it ml rat ^--lt.- *- 
wnv -ii-liii -lily i-arriiil t*> an ania/.tii^ •■\ifiil h\ flu- u-i* n| tin- i»'ih|«a»- ar ■! '. 
Con?*. -jm lit iii-i -iivi a r\ ■•! tin* Iii'lif*. tin' lunula ■•! im-ii. thu- fiiiijKfi • • : ' • 
wiriii-f ami t'lilarifi'il l»v ««h*i*r\ attmi ami tra\«-l. Im-^:iii !•• t-tiii'rt.nn a n.*.n* j .-; 
opinion hi i h«- ili^mtv ami n.;hl- »»t mank in«l. An iiiiimiatnui • ■! wealth f" » ■ • 
in ii|i«in tin* itn-rrhaht- ah'l iin>l>lh Mi; rank ; whin- tin- tu •• i;ri-.'il •— tat-- •-! '.. •■ 
kiliiC'iniii. wliiiii t««ilii«Tl\ had halam-i-il tin* pri-P'/alix •■. tin- 1 1 • • K j I ; T \ ai.l 'irr..-.. 
witv un-alU uii|M»\i'ri-ln«l ami w«-aki-m-'l Tin- jNipi-h i-lt-ri:* . «i«t.« J. -J ■•*;•■. • 
traml- ah'l al'iiM—. i\|i»i«*i'l in tin- ri'-i-ntini'tit «•! tin- |«*pu.ai •-. ami »tr|;-i ■ I 

tlirir lain!- ami ivvniiir-. -I 1 t rrnililm^ l»»r tlnir \i-r\ ••xi**I«-in «• 1 !•■■ i i - 

I'hiTvattil li\ tin* ivfiiifiiit'iit* !•! In \ii r\ i win. h kimw li-.l^f. it.n :^n tra\« ". a* . 
tin* |»mi:ri«« ••! tin* |iiiiiti*r art- an- !••■» :i]'t t«i iiitp»lip ■■ wi:li tin n.-t '.\. • a* : 
tiri'ii with iii-ilain al Im-iiilt rivaili'l in mairnilii i m •■ l»\ tin- npuli hi u! irr.«. !• 
into rii'iriiH'M- i'\|m-ii-i— ; t«« i;rat:ly ulmli, tln-\ win* ji-rmiTli i| t \>\ th»- |-- ■■ ". 
ill" tin* tniH'-. t»i tli— i|iati* fln-ir iivrr^'piw n i"«tat«'- aii-l iiiii-iial* 1 tln-.r a'.!.*-! 
]iiitriiii«>iiii--. Tin- ^railualtv ri->liit-i •! tlnir jmui-r :in*i tlinr mrim-in ■■ « :tf..». % 
wry iiHulrratr I ■• »ti im 1. wlitl*- tin- kirnr. l»y tin- -jmil «.| tin* iiM-ha-t. n*- ar..J m .t *• 
jjn*at im rra-i* «•! llu* i-u-t<>iii-. j^ri-w rii-li. in»li-|M ii'ii-nt. ami l.:ni>jKt \ arnl i: - 
9 .... , '• ••mtiiMii- win- tint \i-| -■•ii-i i-ii- n| tin* MriMiijlh llii-\ lia<) a«Mrj:r,.i • - 
J urji'-i tn I'Xainihi' it- rxti-nt \\ in-\t lnir«l« n* nr «-|-jin— »i*4»' fax.-*: ■ • •. 
illiriliLT lli |a -'hl'li h nliiiii-iii'i* nl' tin* t*\i ln'i|lh-r. Ihtiht ii|hi|| a<»j»j:r '..• hi 
riilii"*. aiul ha|i|iy in ln'iii-4 lii'i<l Iriiin tin* m-<«!i in •■ ami t \ m hn\ ••! th«> . r:. r% 
liiurr Hiiiin-iiiati-ly al"'\«- tln-in. tln-v in-vi-r tln-arin'l ••! <.j.]n.*:h^ tin- |m-r« ;»!.»o 
tnwlinli tli«\ Ii.i<1 !••■• ti -•• l:ttli- ai i u-l«i|in»l. tn n« ii lf-i ••! lakiiij iKi !• ■» t -. 
oii|nt-ii!'Mi. t'» w lih li \'\ tin -r \\ • i-jlii aii'l Mit-ir |»r*-|n-rty tli- y «• n* ti"* rr" :.•- : 
'I In- lalli-r \i-.ir- «■! Ilt-i.ry tin* K._'lith \\t-ri* t!n-r«T.in' iln« l:im- ••! t l .i- jr»-at. ••. 
•Ii'-|»<»tl-lu th.it ha\<- !•• . ti kiiM\\n in tin- i-Iati'l -:in •■ tin- ili-atli «■!" W ... .arr. *. ' - 

Nuriiiaii : !!-•- jirt-r"i::iti\i' a- ;t t!n-h -t I h\ i • -m rn* >n law - aii*l inui h r.. -* 

\\ Im-ii i-xii'ii>|r>l hv ait ••( -j-ai-i-aiin-iit l»« in*^ t«»« lar^i* tn U* i*ii*iun •! in a .a: I 

• it llhi'llX 

t^ih i ii l"!:/:ihi l!. :in I ti..- 1 1* t , !*Titi« I : :iT »■ |.r : m ■ - «•!" thi- Ti:*l'-r ln.r ha! a!r.--* k 
tin* -aim- 1' ■_; il | •« • : -. :;• I — - ■* 1 1 ■ • t m> ■- i-x« rt»<l th- m a- p-iijhiy. a- t?.« -r ljk' m ~ 
k m«r Hi nr\ tin- I li u I. f li |hs! tl.i- i -niii al -it uathm •■! that |«nmi-»- mith rr^h-l 
tn In-r )• ;;■: :nia< \ . i.'-r !"• !■„ ■ -n. In-r i-iiinity u it h >|iain. aid hi-r ji al >i:-v t.| : ■ - 
i|i|i*t-n »■! >. i. •-.!■■ :i»!i"i.t ■! :.-r.-ati-r ■■:i«it i- >ii hi I ■ r * ■■h-imt Sin- j«p«^a^ v - - 
In-r ahli* a>s\ :-i r-. hail |» i.. ifath'ii fm-i: jh t" •!:— ■ • rii hnw tin- ]Ni««-r •»! thr k T.£ 
iliftli h.il j!.i-j:.a':\ -i ••• ! t - • lahinl . ahl w j-»1htii fh-'il^h m»l ti« jif'T.'k*' f <■ 
i-iiiiiiiii*ii- !•• •!—••'.• r a* -i :• ■ I i In r *"n n^'f h >hi- tl •Til-irt' thn*w a vi I-.-..: 
tin* iiiii-'ii- jiarl 'I |u-i i jaM\ •■. u «.:■ I. w a- in \ t-r » a!i'<>h!y thn*w n a*» :■ . * .: 

• •lily to at,»\\.r -■■nn- .i:.j»-r t.i* t |.-i i|- «--■ ; ami t).-.ii-h thr n*\al tr>-a« *rt t • 
|nii&ri*r «ivi-f :!-.\i i ■! \%it«i i>,« wi.i'mi <»t tin- i|ir:\. whnh ha<l Ui«n ail f^rar:«»: 

■ •tit ami ha l . •!.' ■ i ,h-i» • I t • .■!■• '■ M •■ |.. ■■tn . -I..- a-kt I t-*r -uppln- "milh •a* . 

iniiili-ra' -■? at -i i'i i:.a ■■ I • i • :.. \\ Mi -■ • nn:> i i.«iir.v. that tin* • "Tntn-'f.* mrrr 

ha|ip\ in "'■'. ;.!. ; •..■•■ > i I ■. .h -i-.it-'. u.j. h< r i :p uiii^aii'i-, hrr tir«^«*»'l ««•. 
lnT wi-i-Mi. ai. 1 if r ;;■•■■ i >i -|--.-:t.. . ■ ■ .r. T h> '. . r * 1 1 ■ 1 a |>ri!ir«* fM> loDjf azk! •»• 
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entirely, for the spaee of half a century together, reign in the affections of the 
people. 

*Oii the accession of king James I., no new degree of royal power r+AQfi 
was added to or exercised by him ; but such a sceptre was too weighty ■■ 
to be wielded by such a hand. The unreasonable and imprudent exertion of 
what was then deemed to be prerogative, upon trivial and unworthy occasions, 
and the claim of a more absolute power inherent in the kingly office than had 
ever been carried into practice, soon awakened the sleeping lion. The people 
heard with astonishment doctrines preached from the throne and the pulpit 
subversive of liberty and property and all the natural rights of humanity. 
They examined into the divinity of this claim, and found it weakly and fal- 
laciously supported ; and common reason assured them that, if it were of human 
origin, no constitution could establish it without power of revocation, no prece- 
dent could sanctify, no length of time could confirm it. The leaders felt the 
pulse of the nation, and found they had ability as well as inclination to resist 
it ; and accordingly resisted and opposed it, whenever the pusillanimous temper 
of the reigning monarch had courage to put it to the trial; and they gained 
some little victories in the cases of concealments, monopolies, and the dispensing 
power. In the mean time, very little was done for the improvement of private 
justice, except the abolition of sanctuaries and the extension of the bankrupt 
laws, the limitation of suits and actions, and the regulating of informations upon 
penal statutes. For I cannot class the laws against witchcraft and conjuration 
under the head of improvements; nor did the dispute between lord Ellesmere 
and Sir Edward Coke, concerning the powers of the court of chancery, tend 
much to the advancement of justice. 

Indeed, when Charles the First succeeded to the crown of his father, and 
attempted to revive some enormities which had been dormant in the reign of 
king James, the loans and benevolences extorted from the subject, the arbitrary 
imprisonments for refusal, the exertion of martial law in time of peace, and 
other domestic grievances, clouded the morning of that ^misguided r*ia7 
prince's reign, which, though the noon of it began a little to brighten, *• 
at last went down in blood and left- the whole kingdom in darkness. It must 
be acknowledged that by the petition of right, enacted to abolish these encroach- 
ments, the English constitution received great alteration and improvement. 
But there still remained the latent power of the forest-laws, which the crown 
most unseasonably revived. The legal jurisdiction of the starchamber and 
high-commission courts was extremely great, though their usurped authority 
was greater. And if we add to these the disuse of parliaments, the ill-timed 
zeal and despotic proceedings of the ecclesiastical governors in matters of mere 
indifference, together with the arbitrary levies of tonnage and poundage, ship- 
money, and other projects, we may see grounds most amply sufficient for seek- 
ing redress in a legal constitutional way. This redress, when sought, was also 
constitutionally given; for all these oppressions were actually abolished by the 
king in parliament, before the rebellion broke out, by the several statutes for 
triennial parliaments, for abolishing the starchamber and high-commission 
courts, for ascertaining the extent of forests and forest-laws, for renouncing 
ship-money and other exactions, and for giving up the prerogative of knighting 
the kings tenants in capite in consequence of their feodal tenures; though it 
must he acknowledged that these concessions were not made with so good a 
grace as to conciliate the confidence of the people. Unfortunately, either by 
his own mismanagement, or by the arts of his enemies, the king had lost the 
reputation of sincerity, — which is the greatest unhappiness that can befall a 
prince. Though he formerly had strained his prerogative, not only beyond 
what the genius of the present times would hear, but also beyond the examples 
of former ages, he had now consented to reduce it to a lower ebb than was con- 
sistent with monarchical government. A conduct so opposite to his t< 
and principles, joined with some rash actions and unguarded exprt ns, 1 e 
the people suspect that this condescension was merely tempo y. F 
therefore with thr success they had gained, fired with resenw 
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•i'lm ,, p| ,l ' t,, * H,,,I,H * * s|,,, «' 'It^'alin^ tin- eiiii«i-i|iii>tii r* if rh«* kin;* *l.<»uM nr^mia 

* li,- p«»w«r. tin 1 | •• -| -ii l.i I - !• a.Iri - w liii IN ;iil ;i^i - hair i .illtM tlniii*« t \ #-• 
the /« 't I' ■ l'«--:iu l«» :*r'»w m-nicnl ami ii!i^«>vi riiil'ii- ; tln-ir in-<i|«mi- «*»-.ij r« n- 
ilctvil tln-m •ii-jM-r.iii 1 ; ami •!• -pair al li-n^th l« »r< ••- i tin in lit j-mii w.tl, ■ •* ■• ..*' 
military h\ pm-i it. -- ami nit Im-ia-i*. w lm uteri urm--| tin- i hun It ami fiwrt^n u\ . 
ami |iiiMi-.-.|i-.i wuli ili-liiM-rat*- -»|i'Uiinly t«» tin* tr;.il ami iimipI«t <«t th* ir •••*•« - 
roijjn. 

1 pii— t h\ tin- itihIi- nil' I aUirtiw -• In m< ■■* l-«r aiurmlimj tt.i- law- in thr i:m«* 
of emit ii*>: '•!! wimli t< •! 1« *\\ •-•!. tin- imi-t pr.imi-im.,' ami -• n-ihh* when**! •«• h *« 
the (•«*l.ih|i-huii*iif i»t ii.-w trial-, tin- al»i|ilftn ••! !■■•• i.il ti-ni.n-. tf.r a* t •«! tut.- 
Ration. ami -••! tin r** wm* :nl<*|>t« •! in tin* 

V. Kilili |niiii«l. ulin-li I am iir.M !•• iiii'iiiiiiii.— v:/ . atti-r tin* ri--turst.-»ii >f 
kirn; I'harh-- II. Iin?iH'l:;it»K upini w i.i« h. tin* prim-ip.il n-mimin^ ^r> • .n.« •-. 
tin* iliN'lritii* ami riiu^iiju. in -# - i»t military tiiniii-. w.-n- laL* n nw.iv ami •!•>- 
Ii**ln»f|. r\irj.t in tin MiMain •■ • •! •' MTU | •( i« • u ••! ihln r Lil-n- him*!, iijhiIi atta u«J- p 
of tri*a-«»n ami |t-|uti\. Ami thi'iiirh tin* innii.iri-li in wl.<>-«> |mt-"1i tin- r»-_;-ii 
jrnvrruim lit wa- n-ti»r<il. ami with it miit anin-nt • ••ii«tit'iti>>n l i|r*nn i • 
<*<»iiiilit*iiti:ir i<iii fi-Miii |M«l«*i'itv. \«-l in Im- n*i.'ii wh-Li->I. -an^'niiiary. ami t'jrh-j. 
K*lit iin it wa- tin* iMiHiinvi,ir uf happy itr» um-t.im ••- wa*» -u-h that Ir-m 
Uit'iict* wr may <lat<* imt milv t !■■» iv i-tahli-lmniii ••( *nir<-htinh ami m**riar< t.\ . 
hut iiU'i th«* «-t iiii|>»t a l«* rr-iitutmn uf Kn^li-li IiIm-i-iv . t»»r tin* rir-t linn* »unr w 
total alMilitinii at 1 1 1«* r«itii|in--t. Fur iln-ri -in m>t mily tln-«* *ta\ i-li tniurv** — 
tin* luiil^** of fni'i'i^n «l«*iuiiiii>ii. witli all thfir i»ppr«-— ive n|*|H*n<lnji-« — »*«!-4» 
ri'tiinvnl f !"■ it ii i*iii'iifiiln-riii^ tin* f-tatr- uf tin* -iihj.-it. Imt al-i art a-llit;>r ^1 
Hvriirilv nt In- |ii-r<»iiii li'itiu mi|iri-iiinn-iit wa- ••i>taim->t hv thai trr« at hul*«ark 
of our fiiiiMitiitiiiii. tin* /i-/'«.m i-"/-ytii< ai-l Tin—*.* t wn -taint* •. with r«*i;ani :•• 
our pn»|»i'i'lv ami prr-uti-. fiinu a •*■■• « »n«l «..///•.! rir'.i, a** lM-n«ri« lal anJ rtTot ^i 
&* tiiat hi liimiiitur-Mrail That milv prunvl tin- luxunam t**» ••! thr 1*^*1^] 
*i'*m hV - ,,,,n ; Mlt ,>1,> " ,,; » ,l,r '" "I * 'harh-- thr S-'fiml iXt irj«ati«l nil it- •»L»Trn«^. 

"* J t'xrrjit |M-rhap- in i*m|i\ huM fi-inm*; au«l tlnn* aI-» tlnv an- n«iw in ^r*rai 
lii« k :iHiiri* ••iirr\ati-i| hy ^ra'lual ru-ti>in ami thr mt«r|M^ith>n ••! mir f«urt*» --f 
jiiilinv .l/.r/f..r ♦»//'/ only, in ^nn-ral li*rru**. •!• -•■■:irt <j «l that n*» man «ha!l )•• 
iiiipri-iim->l i-miirary t<» law: tin* A.f'.#/« '-..r/.u* ai-t jn.int- him nut rlfrttual 
mean-, a- w.-!l t.i r« !<•.»-• him-t-lf. thmi^h «-• •imiiii t«-«l f\i-u hy tht* kin*; .a 
rniinril, a- !•• |niu.*>h ail ihn-i* whn -hall thu- mi«-< m-t it ut i*>iially ini-ii*«» him 

Ti» tin—I- I may :i<l-l ih«- ahi'litinii nf tin* pr«-rn^ati\i - •■!" piirwyafirv anil j-rv»- 
I'luptinti : I In- -t.ituN- I • • r 1 1 ♦ » I ■ 1 1 1 1 if irictimal parhaim-nt- ; the t«-«t ami « > «>rf»ilrat]•'•* , '. 
art-, w In- Ii -i-i -iiri- l>"ih mir « ivil ami r»-li^i'»M-» lilnrti^; tin* al-»liti«»fi «»t \h~ 
writ ./#■ /..f.r. . tf..i#.' .»r. » /■ ; tin- -latutr ••! lrau«l- uii>l jHTiuri^. a irnrat a^J 
in*i'r**-ary -•■■■■irit\ t-i pnvati- pnipfity; tin- -tatuir f<»r «li-inhutn*n •»! ifiti-^tatr^ 
o-latr-. aii-i that •»! atm*mlmfiil- ami j'->t>t>?*, whii-h i-ut nit IImw *upi-frflQ«>Q« 
iiicotir** w lm h -i li.in; lii-l ili-^rai'i •! nur nnirt-; t<ii>i-ihi>r with maiiv •*ita*r 
whnl«*-'>im* m-t- thai w ••!••■ pa— i-i| in tin- n-i^n l«»r tin* U n,nt **\ na\ icati«»n at<l 
tin* iiiipr>>viiiifiit ••• !■•!•• i^'ii i-umtiirn-i' : ami tin* wlnih-, w h»*n wr lik«"*ai^ c**i 
•*iih-r tin- in i«l«iin lcM;i l:i\i- an>l armii-- whiih tin- -uhjit't thwi rnj«ivr«fl. *• :.l 
In* -iittii hi.t i" ■li-tipni-traTf thi- truth, "that tin* i >ii-t:tiitinn i»f Knclaml Kal 
arrivfl !•• it- lull vij mr. an<l tin- trim halam-r U-twii-n hU*iiy ami prvn*^UT^ 
wa-t hap|>ii\ i--t:il']i»iii'l hy '•'". in tin- n-i^n nl km^ t'harli*** tho St^»nd "' 

It i*i l:ir li-»iii ins mtt-iit i*»ii in palliatr nr ih-h-mi many wry inti|uit«»«« pi>«w 

i lin^-. « ■•i»i , |r, / r. .•// ii ', in thai ri-i^n. thnm^h tin* artiriit* of wickr>4 |»4i- 

tii ian-. l-iith in ami «nit «»: «-mp!<>\ im-nt What -i-*-iu- im«*ril«-«tahlr i» thai' that 

by f hi inr a- it tIh-ii -l I. m*f w ilh-f aii'hii:; -••iin' in\ i<linil«. nay. »tan|jrf\>««, 

• iiui ,,,:kl|a '■'"* "' t>,a> \ ,y * r-'LT-invi- ha\f -itiif U ,'ii |np|N-«l "nfT, ami thr rv*t 

J in.. i-i- ih-.n!\ ■1-fiiM i f!n- | pit- ha*l a- lar^r a |mrtion of real hbrrtr 

a*« i- run- -tfiit wr:- a -».!!■■ «-l -•• :rt\. an>l -uftii'it-nt |Miwi-r. rv^nlinjfj in tlMnr 
own Iriii'l-. I" a--< rt ai.<l pr« »«r\«« that hUrty if iltva«h*<l l»y th« n»yal pf*a- 

■TlM ■ -I. '. I m >.l ' ■ K .— '.. H% M.k* II- |f- |,»| riprnl *h ««^ IW *WII 

14 j »« .. ii ■ i. i ( r . ■ I .. • «1 .1 •• i» -.mimm *4 41 w+l f«»arirfcw « 

•II 1 lb> \j'«*i > .1 *t «•• |<»*w« I Aia<| i|mI !«.< iMwuHMg 



Digitized by 



Google 



Chap. 33.] OP THE LAWS OF ENGLAND. 440 

rotative. For which I need but appeal to the memorable catastrophe of the 
next reign. For when king Charles's deluded brother attempted to enslave the 
nation, lie found it was beyond his power: the people both could and did resist 
him, and, in consequence of such resistance, obliged him to quit his enterprise 
and his throne together. Which introduces us to the last period of our legal 
history. — viz., 

VI. From the revolution in 1688 to the present time. In this period many 
laws have passed, as the bill of rights, the toleration-act, the act of settlement 
with its conditions, the act for uniting England with Scotland, and some 
others: which have asserted our liberties in more clear and emphutical terms; 
have regulated the succession of the crown by parliament, as the exigencies of 
religious and civil freedom required; have confirmed and exemplified the doc- 
trine of resistance when the executive magistrate endeavours to subvert the 
constitution ; have maintained the superiority of the laws above the king, by pro- 
nouncing his dispensing power to be illegal ; have indulged tender consciences 
with every religious liberty consistent with the safety of the state; have esta- 
blished triennial (since turned into septennial) elections of members to serve in 
parliament; have excluded certain officers from the house of commons; have 
restrained the king's pardon from obstructing parliamentary impeachments; 
have imparted to all the lords an equal right of trying their fellow-peers; have 
regulated trials for high treason; have afforded our posterity a hope that cor- 
ruption of blood may one dav be abolished and forgotten; have (by the desire 
of his present majesty) set bounds to the civil list, and placed the adminis- 
tration of that revenue in hands that are accountable to parliament; and have 
(by the like desire) made the judges completely independent of the king, his 
ministers, and his successors. Yet, though these provisions have, in appearance 
and *nominally, reduced the strength of the executive power to a much r*441 
lower ebb than in the preceding period ; if, on the other hand, we throw *■ 
into the opposite scale (what perhaps the immoderate reduction of the antient 
prerogative may have rendered in some degree necessary) the vast acquisition 
of force arising from the riot-act and the aunual expedience of a standing 
army, and the vast acquisition of personal attachment arising from the magni- 
tude of the national debt, and the manner of levying those yearly millions that 
are appropriated to pay the interest; we shall find that the crown has, gradu- 
ally and imperceptibly, gained almost as much in influence as it has apparently 
lost in prerogative. 

The chief alterations of moment (for the time would fail me to descend to 
minutiiv) in the administration of private justice during this period are the 
solemn recognition of the law of nations with respect to the rights of ambas- 
sadors ; the cutting off', by the statute for the amendment of the law, a vast 
number of excrescences that in process of time had sprung out of the practical 
part of it ; the protection of corporate rights, by the improvements in writs of 
mandamus and informations in nature of quo warranto; the regulations of trials 
by jury, and the admitting witnesses for prisoners upon oath; the further 
restraints upon alienation of lands in mortmain; the annihilation of the terrible 
judgment of peine fort et dure; the extension of the benefit of clergy, by abolish- 
ing the pedantic criterion of reading; the counterbalance to this mercy, by the 
vast increase of capital punishment; the new and effectual methods for the 
speedy recovery of rents ; the improvements which have been made in eject- 
ments for the trying of titles; the introduction and establishment of paper- 
credit, by endorsements upon bills and notes which have shown the legal possi- 
bility and convenience (which our ancestors so long doubted) of assigning a 
chose in net ion; the translation of all legal proceedings into the English lan- 
guage; the erection of courts of conscience for recovering small debts, and 
(which is much the better plan) the reformation of county courts; the great 
system of marine jurisprudence, of which the foundations have been laid, by 
clearly developing the principles on which policies of insurance are r*44* 
founded, and by happily applying those principles to particular cases; *• 
and, lastly, the liberality of sentiment which (though late) has now taken 
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wiiou of tuir court* of < a i •mini tii law ami induced them to adopt fwhrrv facta 
can he i li-arly a-eertuined • tin* ••aim* |irim-i|»lc« of redrew an have |*rr%aiir«l tn 
our court- nt ri|ini\ Irniii tin* tunc iliut lord Nottingham |»re»idcd Ihrrr . aa-J 
thi* iml nhiv where -|n-fiall\ eiii|iowcrrd hv jmrln ular Matutc*. ■ »• in thr <*•« 
of InhhN. niiirl^i^i"« ( and •M-t-otN. i hut hy extending the remedial influrii'r *4 
tlit* «*«|iiit :it«|i* wni ••!' trc-pa— mi tin* ium-, uccordiii;; !•» it* primitive inMitat»-a 
hy kirn: K- 1 wan I the Fir-t. tn almost rvrry in-(am e •»!" injustice riot rrnicdt^-J 
hy any other |»n»rt-.i, Ami the-c, I think, an* all tin* ma tor ml alteration* thai 
have happened with re-pert to private justice in the courac of tin* prrarnt 
century. 

Tim**, then-fore, for tin* amu-cim a nt ami in-triiction of the Mudctit, I hav* 
endeavoured to delineate muiic rmir outline* of a |»Ian lor tin- hiMory i4 %mr 
law* ami lihcrtic*, I'mni I heir liiM rn»c ainl jrradual proirmw anions imr llnti«b 
and Saxmi iiinr-»t«»i> till their total ccli|»»c at the Norman «*on«|ucM, Inun wbarh 
they ha\c uradually emerged and rmcii to tin* |rrriertiori they m»w rnjuj ** 
different jm rn"N of time. We have arm, in the coiipm* ot' our Inquiries, in thr* 
ami the Inninr hiNik**. I hat tin- fundamental maxim* ami rale* of thr lav. 
which regard the n^iit-ot |n*r-mi-, and the ri^ht* of tiling, tin* private injanc* 
that may hi* ottered to Imili. and tin* crime* which affect the puhlic. ha*r U»m 
anil a iv •■vi*ry «lay improving, ami an* nuw Ira u I'll I with the areumulatrd wl* 
dom nf iitfru ; that the form* of adiiimi-tcrim; juMicv came to ]ier1r«-tn»n amirr 
Kdward (In* Kir*t. and hate iml heen in nc-li varied. m»r always lor thr teller. 
airier; that mir religion- hhcrtic* urn* fully c*tahli*hcd at thr reformation, tat 
that tin- ri'tuvrrv of our • ivil and |«<»hi i«-al lihrrtie* wa* a work of longer timr. 
they ii**t Iiciihj ihm-nii^hiv anil • Mmjilitrlv rr^ainrd I ill attrr thr n*«t«irati««n \A 
\l\\\\Z t'harlrv iMir tull\ and rxplicilly arkm»\\ U a d^i-i| and drtim««l till thr rrm uf 
*Xi't l tin* hap|t\ rrVfilutimi. t'l a (iin*«titii(H*ii **•• ui»rly «-«iiitnvr«l. *mj »tn*«iclT 
J raNed. anil **«• highly tini*<li«*il ( \\ i+ hanl !•» «»]N-ak with that prai*r wbata 
in iu**tlv ami M-vmlv it** din*: the ihnnnitfh and attrntivr iinitrm|dat><>fi \d it 
will turni-h it** U***t |»am*i:yri«-. It hath U-rii thr rmlravuur of tlirwg cuniaarw 
tariex, hiiwi-vrr l lie execution may have mh » r«-ded, to examiiir it** *M>Ud fiHib'la- 
tioii**. tn mark mil it- extensive |ilan. to explain the ii-n* ami i|if»trihuti«»n i*l tU 
|»art**. ami. lr«»ni the harmmnoii- enmurrriiee of tin***** «M-Veral |rart». ti» dna«-»- 
htrate tin- elegant |ir«i|Mirt i«»n nf the whole. We have taken <Hva»iofi !•• a*imirv 
at e\er\ t ii I'll the nnhle in* »n uiiM-ii t -« of ancient *itii|»ln ity ami the m>*r«* c*arv«a» 

relim-tiM-iii^ ••! lui'dfru art S**r have it** tault** I n «-«»m-ealr«l ln»iu \irm . for 

fault** M ha-; Ii-t we •di'Hild he teiu|»tei| to think it of imuv than ho man •trr^- 
lure; ih tii t- ehiell\ ari-nu r trmu tin* <lreii\*-nf timr or thr ragr of nn«kik?ai 
iiii|iro\i'iin-ni- in later a^e-. To -a-tam. to re|Mir. to U-autifv. tin* m»Mr |«>. 
in a eliar^i- intru-ted jiriin ipally to the iiohiiit\ and **uch gentle men n| tb* 
kingdom a- are deie^ated h\ their «-oiiiitr\ to |*arliameiit. The J»mir<-tH»€i %4 
Tll>. I.lliftlili o» I (a I TAIN i- a duly which they owe to thrnifrrlvr*. w ho enjoy it. 
to th« ir am eMor*. wim tiaii-mitted it down; ami to their |Mi«t«*nly. vh» wu* 
claim at their haieN tin-, the U-t hirthri^ht and iioMi**t inhrritaner %•( ai*. 
kind* 

•1 m>!i :t win- in in, |*iHi>r tt» tiiii-L (hi* »k»*ii h nf mir lf*fal hi«inrr in ikr aaa^a 
f.iithl>ii m i -* ii ::•- 1 iii.iiiip r in nlm h th«- .oiTh<ir h.i- U^un «lid eanv^l It <i*^ia lo km 
own i. in- •* ii •■ t 1 1 •- \i.ti IT-", in wh:i h In- iIumI. t !*•- l«^i*Uturr lnw» i>rti«i«l««| aam|«* 
nnitt-r. i.- ' '■• « wii" -iw i!i •!_•» :n -• I^-t.iI .uid « '•:npr.-[n-n»iv«« m •|iint and mmmfi 
l)j. in .i, -it h -*t:-v -iij" iti'l In- :•! .»r.|. r In r«' k '-ir I (•• 1* h'-ii m i jndieul matter*. Kr m-^l 
Ua\*- | ••.!<*• >i x-it a li>- f-tr.i.i.* inn..-. <l >>ii tin- .un-i ••! tm* |-i'r*.*n. ami lh«* r\gl*i f.irfi 
to u li.-i }. i: • r i:i.ik:iij .i •«• • ■■••* w Mi ti.> .trr«--t:ii^ -tlit • r ; tin* a»*i«tanr#> alft^U-l "..> 
iiifa-r -■ -f ■■■.;".- i\ .o!n.n.' l;..:i. With Ii.. |r"-«-.. ••] :!,•■ »ii|-«Ti.ir whrrr nil i — ■ i ■ |a« 
j.r«-\i s,r. -ii ' •>• . i\ nil.. :i. ...•■! :n.-i> ::»■ .iIi-.»it» .im<1 tin- -.ilulary inerrapr of wifrti 
in ti.i : ) .i :.-:.■ ii* . !:.• ." • it .■•ii-i.ii <l n. iml .••■! ■>! tin- nwriiUr of caiatal *A*n 

nii'l ti.. i ;>. .u.-i -« -• .i i I •:■■!. ii.il- :•!:.. >M.r.:\ "f >ulnt;luin| iM mfr 

I nil »l ■!.. • .. pi ,k.i .• ' ij » i! ■ ■ ■ f.iiii .•.*.■» n i!. I .r'euipt* at munl*-r. an«l in* • 

|.1.!\.!.- " ■ i !■ t.ii ■ i. ■mi. i.-i-i-i.- tl.> jUl:t...n of m«ny |i«ini«liRa#«i^ m 

fli.ti ■ •■ •».. I -v -i ■■ • i !!•■■ J i'ii. i. • .-r «i.i- nj »t !i'*ii.ih-«. »n>l i>f thr 
alii* k.n^r I'.iil- \u nil. r», a* that >>t eiu)»<M<-..ili f : in IrvaM'U ; the Mlf 
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in treason, murder, or felony, and of the trial by battel in civil suits ; the taking away 
corruption of blood, except in cases of treason or murder; the provision for the expenses 
of prosecutions in felony and for the care and disposal of lunatic offenders; the great 
improvements in the system of gaols and houses of correction ; the declaration of the 
functions of the jury in the case of libel ; the regulation of the ecclesiastical courts; the 
trial and punishment of offences committed on the high seas or in the colonies; and 
last, not least, the revision and consolidation of the laws which regulate that great 
bulwark of our liberties, the trial by jury. 

As measures calculated to secure the integrity of the representative body, Sir W. 
Blaekstone would probably have noticed the act for securing the independence of the 
speaker, those which prevent public contractors and certain public officers from sitting 
in the house, which suspend or remove bankrupt members from their seats, and prohibit 
persons tilling offices in the revenue from voting at elections. 

In matters of general or internal polity, he would have pointed out the formation of a 
regular system and jurisdiction for the punishment as well as relief of insolvent debtors; 
the many amendments, and finally the consolidation, of the bankrupt- law ; the great 
diminution of the disabilities of Roman Catholics and Dissenters; the liberal alterations 
in the spirit of the navigation-laws ; the attempts to estimate accurately the increase of 
population, by a census taken at stated intervals and a more careful keeping of parochial 
registers ; the sensible and humane attempts to modify and improve the poor-laws; the 
protection and encouragement afforded to friendly societies, and the institution of banks 
for the savings of the poor; the grand measure of the union with Ireland; the honest 
renunciation of the slave-trade for ourselves, and the sincere and repeated endeavours 
to procure its abolition by all other nations. 

These might form some of the features of the picture with which the Commentaries 
might have closed if they hod been written in the present day. The system is still 
imperfect, and many things remain to be done which the author might, perhaps, Uave 
suggested with something of judicial authority. Without thinking myself entitled to 
do so, I may venture to express not only my wishes for the gradual perfecting of the 
English laws and constitution, but my strong conviction that they will continue to be 
improved with the increasing lights of the age. It is our great blessing to have the 
machinery of improvement always ready to work in a legislature, which, though almost 
permanently sitting, is yet drawn from the general body of the people, forms part of it, 
mixes in all its business and amusements, and is acted upon by all its hopes, fears, and 
interests. The very facility of legislation perhaps leads to inconvenience in the multi- 
plying of laws, and in provoking attempts to remedy inconveniences which must be 
borne, or prevent evils which the unassisted prudence of individuals might more wisely 
be left to guard against. But these are comparatively slight evils, not counterbalancing 
the great good of possessing a power of improvement perpetually advancing with the 
age. It becomes not the commentator on the laws to indulge in a spirit of indiscriminate 
approbation : perhaps it was the leaning of Sir W. Blackstone's mind to take too favour- 
able a view of his subject, — a more excusable failing than the opposite one of a captious 
and querulous spirit; but I think he might have reasonably indulged the conviction 
which I have expressed above, because the characteristic of the legislature for the last 
fifty years has been a sincere desire of general improvement and a particular zeal for tne 
bettering the condition of the lower or unfortunate classes of society. Fewer measures 
purely aristocratic have passed into laws than heretofore; while no proposition has been 
coldly received that was sensible in its details, and had for its object the reformation of 
the criminal, the instruction of the ignorant, the dissemination of sound religion, the 
vindicating the rights of the oppressed, or the gradual advancement of the labouring and 
mechanic orders of the population. — Coleridge. 

The few years which have elapsed since the above sentences were penned by the 
learned annotator have given birth to more and greater changes in the English law than 
are comprised in any entire century of its previous existence. At the head of those 
statutes which have produced important alterations in the constitution is the act eman- 
cipating his majesty's Roman Catholic subjects from the disabilities under which they 
formerly laboured. Next in order are the statutes for amending the representation of 
the people in parliament, which, by withdrawing the elective franchise from some classes, 
extending it to many others, altering the method of election, and prescribing means for 
ascertaining the qualification of electors, has wrought a great and organic change in the 
legislative system of this realm. 

Among the enactments peculiarly affecting our colonial interests must be distinguished 
the act which prohibits slavery throughout the British empire, providing at the same time 
compensation for those whose property is injured by the consequences of that measure; 
the statute which provides a judicature for our West India colonies, and that which 
regulates the future government of British India, the care of which is still intrusted to 
the company. — stripped, however, of its commercial privileges ; while the nations of thai 
vu- * i>eninsula ore allowed much more extensive capacities than they have heretofore 
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reefing it ; while the continuance of the former may, and, let us trust, w*ll, be insured, 
by that willing obedience to existing laws, that steady attachment to the constitution, 
that charity to fellow-subjects and loyalty to the crown, which have ever remarkably 
distinguished the English people. — John William Smith. 

This admirable sketch of our legal history having only extended to about the year 
17S0, I shall endeavour, however imperfectly, to bring it down to the present time, as it 
will not he disputed that the alterations which have been made in the law since Black- 
stone completed his Commentaries have been fully as important as those which he com- 
memorates. It will be convenient for this puYpose to consider the other changes which 
wore made in the reign of George the Third and in the succeeding reigns. 

During the greater portion of the reign of George the Third the energies of the country 
were devoted to the carrying on foreign wars of great magnitude, in the last of which 
her very existence as a nation was perilled. From these contests she eventually arose 
victorious ; but the effects of the struggle were long felt, and are to be traced in the 
statute-book. The criminal code of the country, already sufficiently penal, became more 
and more bloody; the liberty of the subject was very considerably curtailed, and the 
close of the war, however glorious to our arms, cast adrift a multitude of unemployed 
and restless spirits; commerce, long diverted from her regular channels, returned with 
difficulty to them ; and the light of political science was well nigh extinguished in the 
general confusion. The reader who has perused the Commentaries will perceive that 
scarcely any of the blemishes in our laws pointed out by Blackstone — by no means a 
severe censor — were remedied in this reign. »Some measures of great national import- 
ance, however, were carried through, and some improvements in the law were effected. 
The legislative union between Great Britain and Ireland was completed ; and, although 
the burdens on the people were greatly increased, the mode of collecting the revenue 
was improved ; the national funds were consolidated ; the privilege of copyright in books 
and works of art was extended ; the granting of annuities was placed under proper guards 
and restrictions; the Roman Catholics were relieved from some of their most severe 
restrictions; charities were investigated, and traders prevented from disposing of their 
real estates after their death to the prejudice of their simple-contract creditors; the 
punishment of pillory (except in cases of perjury) and the trial by battel and appeals in 
treason, murder, and felony were abolished, and certain minor improvements were made 
in the practice of the courts of equity, of which the appointment of one vice-chancellor 
may be considered the chief; the barbarous parts of the punishment of treason and cor- 
ruption of blood in treason and murder were also taken away; some judicious improve- 
ments were made as to gaols and houses of correction; and copyhold estates were 
allowed to be devised without a surrender to the use of the will. 

In the reign of George the Fourth, which was undisturbed by foreign wars, the altera- 
tions, especially in its later years, although few, were of greater importance than any 
in the preceding reign. Thus, the laws relating to trial by jury and to bankrupts were 
simplified, consolidated, and greatly improved ; the criminal law was much ameliorated, 
the number of capital punishments diminished, the nature of crimes more accurately 
defined, and their punishment more distinctly ascertained and more certainly executed : 
benefit of clergy was also entirely abolished. The Insolvent Debtors' Court was esta- 
blished . with a regular system for the relief of insolvent debtors. I may also mention 
the consolidation of the law relating to the customs and excise; the establishment of a 
new body of police in the metropolis, which has since been taken as a model in most of 
the great towns in the empire: the repeal of the navigation act, and the new regulation 
of the merchant-service: the alterations in the law of marriage by the new marriage act; 
the repeal of the test and corporation acts, and subsequently the entire removal of the 
disabilities of the Roman Catholics. Two important commissions were also appointed in 
this reign for the express purj>ose of considering the necessary reforms in the law, and 
many nitwt important acts have since been passed, founded on their recommendations. 

But the reign of William the Fourth was still more remarkable for the progress of 
reform ; and here I can only notice the principal changes. The mode of administering 
justice on circuit in Wales was entirely altered, being assimilated to that adopted in 
England. The number of judges was increased from twelve to fifteen, and the practice 
of all the superior courts was rendered uniform : the law relating to trustees was amended 
and simplified ; the laws affecting the property of persons under disability and for facili- 
tating the payment of debts were consolidated and improved, and the law as to con- 
tempt < in chancery placed on a footing which protected the lil>erty of the subject. The 
number <»f capital offences was still further diminished, and the exemption from death, 
except in certain rare ea<es, was extended to the crime of forgery; and this great step 
toward* a mitigation of the criminal code has been followed during subsequent years by 
many other act*, all having the same ameliorating tendency: the improvements relating 
to tlie terms and returns of writs, to judgment and execution, and the examination of 
witnesses — all these belong to the first year of this reign. The second was still mora 
memorable for the reform act ; for the establishment of the Bankruptcy Court ; the gam* 
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only by its attempts, but its success, in amending the law, the best evidence of which is 
to be found in the course of this work. Justice is now cheaply, and in many respects 
efficiently, administered in local tribunals, and is thus brought to every man's door, 
while the whole procedure of the superior courts has been greatly simplified and im- 
proved ; useless forms and technicalities are now discountenanced as well by the prac- 
titioners of the law as the judges of the courts; and a sincere desire is manifested by all 
classes to promote in this way the benefit of the nation and the social welfare of the 
community. 

Some improvement has also been made in facilitating the transfer of land. Commons 
have been enclosed, tithes commuted, and copyholds may now, under certain circum- 
stances, be enfranchised compulsorily either by lord or tenant. Indeed, a strong wish 
has been shown that, while the present moderate law of entail should be preserved, land 
should be more easily and cheaply dealt with, and that the law relating to it should be 
more suited to the wants of a great commercial country. — Stewart. 

Nearly a century has elapsed since the Commentaries of Sir William Blackstone were 
first published. Much as the learned and enthusiastic commentator had cause for 
exultation in the improvements which had been introduced in his own times and those 
immediately preceding, he would have found matter for still warmer panegyric had he 
lived in our days. The events of the last hundred years have changed the face of 
Europe ; and although our own country has not sustained those disastrous shocks which 
have been felt from time to time by most of the continental nations, it has not remained 
a stranger to the general progressive tendency which has been discernible more or less 
over the whole civilized world. On the contrary, the state of continuous healthy progress, 
which seems to be almost peculiar to our own institutions, has perhaps carried us further 
in the direction of political and social freedom than any other nation in the world. 

Among the first and most important constitutional changes to be mentioned was the 
union of the British and Irish legislatures, — an event which may be regarded as the 
foundation of that genuine union of interest and feeling between two nations intimately 
allied by geographical position, common language, and similar institutions, which, if not 
yet completely attained, seems now at least in a fair way of becoming permanently 
established. The statute amending the representation of the people in the Commons 
House of Parliament, popularly known as the Reform Act, introduced no new principle 
into the constitution, but simply restored to the great body of the people that ancient 
right of self-government which they had derived from their Saxon ancestors. Another 
statute of almost equal importance, of which the professed object was the restoration 
of an ancient institution, was that which remodelled the municipal corporations and 
removed the many abuses which had gradually crept into these bodies. Several statutes 
have also been passed for preventing corrupt practices in the election of members to 
serve in parliament, and for disfranchising the boroughs where such practices were 
found to prevail. 

Our civil liberties have been further secured by that amendment of the law of libel 
which has vested in the jury the right in such cases of deciding as well upon the law as 
upon the fact, and by the statutory recognition of the privilege of parliament to publish 
whatever it pleases. The boundaries of religious liberty have been extended by the 
re] >eal of the test and corporation acts, — a measure which has enabled that numerous 
and influential portion of our fellow-citizens who object to the discipline or dissent from 
the doctrines of the Established Church to participate in those political rights from which 
they had been before excluded ; whilst the Catholic Emancipation Act has relieved those 
who adhere to the Church of Rome from the civil disabilities and penalties to which 
they were previously subject. The national church has probably taken strength from 
the commutation of tithes, and still more from those statutes which have been passed 
for the abolition of pluralities and for compelling the residence of the beneficed clergy. 
Large and comprehensive measures have also been adopted for the better management 
and application of the cathedral-revenues, and for the subdivision of large and populous 
parishes the formation of new parochial districts, and the extension of the church and 
its institutions. A committee of the privy council has been formed for the distribution 
of the large sums which have for many years been annually voted by parliament for 
promoting education among the poorer classes of the people. 

The statutes amending the law of marriage, while requiring this important ceremony 
t«» be accompanied by certain circumstances of publicity and notoriety, have, at the same 
time, enabled every individual to enter into this solemn contract in the mode which he 
considers necessary or proper, and have thus removed an unreasonable restriction under 
which a large portion of the community previously laboured. 

The abolition of colonial slavery, accomplished at a very great pecuniary sacrif 
an event in our history never to be forgotten. The spirit of philanthropy* which difcuMi 
this measure is a very prominent feature of our age, and has displayed 1 If * ' 
of other enactments, particularly those modifying the severity of * 

unfortunate traders and debtors, securing the proper care and »* fr 
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atlrit'ii :tiil • • ii'.i*-..**! )\ fm.iiiii.il m . *-*iii* «■ «-r I \ tl* i.ili.tiu.* *.!•*• ■ ■' |- ' ■•»* 

I'fOlmlli;-!-. ll lli.lt !•■ f ll> lljii In Uilll'l'- In III*' -tullil* - tliMiW.I.,: i.| • || I... *:*.kr •... I .9 

Ka»t In-i.« -. t«* tin* i *n- inl.i:. mi «•! tin- i.iu* i* i.i:iiij !•• ti.t- tin ii uir.il* ••** !.• . *>. » :..« 
r*'|»Ml ••: (•>• i..i\ v'.iM'ii .n:». all I'-iKliiip; t«>M.nil*> «--l.»il.-liiii,: u*i*l*iu •! •■•ci.:.«-« > •■. 
frrt* lr< -in .ill l* -li.i.iit- nlli«r lli.ili lii'i-*- w hh Ii III*- • ni.i • !•■ Ii «'l tin- I'U'-.i* r>-i«|t.- ir I 
flu* iii.n Ii.ii«-i\ i<.|iin<<l l<i lli.it 1'iif |i •-•- i»-ti*l«*r iiii|.-|* ii«.tllt-. IL> L»« n.'I. ?.^.-'i : » 
Imiiki iipt- Ii.ivi* !•* «-m • •••■-••l;il.«l* <i iiipl mil* n<i* •! .iii'i i ouit* «-l.il a-lifl f**r ii.r- r*..-' ^ 
nil iii-iil-. •lit <ii-li|*>r^ %% li.it* \*-r . i *-.i 1 |i>*|i-i i> l».i* !■«•• ii -ui )■<« t. *| !•• il.r |««« ni. r.i . f ii#t *• 
Iho ii^lii- «>t uiilhi>r« .iml in\ o'tit**! > li.t\* U-i-ii i'\t«-i4>lt-.l .ui>i «•■• uit^l , Mii<i ii.*- t-.m *».".■ « 

Clf jlillll -t«H k i ••||||>.||IH- li.l- In •■!! -Illi|'l.ti*"l Ull«l i llfil|M II ■■- 1 . flit* Ili'Ml •lll|.I*- rr«£W»* Cdi 

bciliftt in ni*' ul tin' •••■iiii' Him* t'»r tin- ^u.'i.iip «■ ni in* -*■ U-«l;*i I Ii*- •i|«-r«:i**ii* l i~« 

IIH'lt .lllt.li- i 1.1 «.-•■» ll.llf l-*i-|| t.l. llll.ll*>'! I'> -i-tiT.il -taint** ii.i\.ri>* n I* r* i..*- . v . *:\ .• 
In C'**lllllH Ii l.ll .ill. III". .111*1 |.|.-l««l*'l In -nil,. • \It-llt l.\ ullit-r lllUi 1 in* lit*, m |... i. . •■- 
11111*1*' I'UMilM- "1 tlll-l * iillllllll !«-l I'V Ulllkt'l -, l.l<t<>r-. UpT* III*. Allli MT\Allt» f*t*Tm..§ 

M*Vi l«'i> |>iltil">li.iliiv 

In ri.'.inl i" l.iii-l*-*! ]ip*|fiM :ui«l it- ti.in«iii;o-i><ii ill*- iu>n| nn|->rt««ni iiiij^'t»"T '*.u 

]||l\t* t.ik*li I'l.ni'. l'lf .ilti-l.it]it|| ul tin- l. t H .it •ii^i-lit. tli*- I*liiiUI:**ll *-( It- *. Sb« 

within ulmli .iitioii- t'H tin- l wi% ul l«-.ii •-t.it" |iim\ Ii* l*;iMj|:ht. !)••• -h*»rlvii.nf V 

lh<* tiiii'- ••< |*r* -i -f i|-l !■■■■ «»! I'-k'-il in»-ni«n\. tin- ul«ilil.<>ii «•! I !•■-«* i^'Ui|l*-l tu*«l'« "*f 
•TUkiiir.u i ••-. tin*-, ami ivtmrrn*. lli*- u****iili* itwii •■! Iii*- ■*.!■■ • » iaiiu «»I tli»«i-r. ll** *i.r -.-■ 
lrtlimi ••! -.iliolinl l»riu«, -tli«-i-. .tin**ii^r i>tli«-r tli.nj«. li.i\*> l*-ii*li**l ^Itali) to f«rw.4.:«^ 
tin* inm-vr t»l" |*i*i|i-rt>. Ii.im- >:"t u*l**t «ni|.*« «lnu»i- ui»«i «lilli« uliir* «b;< ii |>^r|*«-i^A. « 
art >f.i- u | « it tit it-**. .iimI li.ii** iii.il**i:aii\ -h> il*-ii*->l «*n\* > .in* • ••. A |*r*-«l iiii|-r"«« - mii 
lm« :il-> I •■■■ii iiiti'*-iui-.-.| mill ill.- J.iw nt miIU; uiiil :Ii*m- i« 1*— «• 'Un«;i-r n«m thab f.*n »? t 
nf iii-- v\{-ln<.i.t ,i t« »t.il«ir Unit! titi-ti.bt***!. An alt* iif|>t lit* l«-«*ii Uia*l*- !«• gwt -. i >«f 
iit|*> li"'l :*-IHl|i-. iili*l l*')fMt**l i-tl'lt* -liitln it«i Uitli.iut rrt>«*t, lixurlrl — !•• .Iitr •««• • 
■ >>\ -t> in ■•! ••-••iMi.it. "ii ul tin t;ti* ■- t" it .i. i-l iii--. 

Tin- .i iiiiiiii-tr.itinii nt |i iiai*- jii- 1 i* *■ li.i* U ■■!» jjr»atl\ »itu|iliri<i| In lh«* nurwrtai 
till* -i.ii.nl.- ulinli li.iit* Ih-i-ii iii.nl*> .ii iIm- pima ■•Inn' -■: tin- *u|-* ri«*r iirtirt* *4 LU* 4.1.1 
ii|ii:t\. (I.*- ii "lilimi ••! l'.»l .i' t.i-ii- .'N'i "I lit* in. Hit lir;i>iii» wh.i h l*>riu« t.y ri . _ 
li*i* I -•.?- .1! l.i»* w.i- .^11 111. 1 ••« :.ni! .unl I -••!»■ h ..ii 1 li.ui,;* , l*nt in*t ••• *<l^nt«yv<-*4« *.hi 
tln» -ii.* r .1- tu"i«- i* • •-nt uii|'i'*\* Hn-iit- in In* |>:.i- In •• ••! tli«< r**ut !• •! Wf-tn. ii**' ? 
K*iili lit- -■- .il(« 1. it i>li'» Ii.im- l ■■■■li ii -- I -In In.. I I.. Ii.«- j.ri at |iia-« i*l thr •'-(11II.4.:. .« 
IiiiHi m 1 :.. hi tii< • -i.it.i.-iiiin tit •>! tin- 11. -w I'liiiti « i.ii r I -.--•» in* -a*iir«- *a*riu«i r****^ 
tin ■■- m- 1 l\ ^11 \\ :il..mi hi.ii k-t.'ii«\ .ml t*i -"in*- * \ii hi a i« turn Ui lli*« *i.< .n a : **A*a • 
p>\«t*n.. 1. -:••!« •!. .:' in-: * -:.il i;-in -i. \>\ kin.' A,tr» i. 1. r -•• ir.n^ I In- »iriii.t*lm^ c * 
ju-t.- • ■ » • 1 \ 111. 11. - •!■•*. 1 . I i.i ■•!■! mi* - ••! in*. • m iini.iijf ti.«- • \..i. ti««- ...* !t»» |^r-. ^« 
t-» :l.< .ii.l |i 'In' .:.i.j j • 1- ii- wi... .».. t i.sL:.ti<|..,| ll it.h"li-.tiirr Ii r*^*.r. < 

III!*:* -i i •* • 1 . : ■ 1- It-Hi )•• .ii.' i%.:i -. ii..v* I ••• ii r* |x-uli-«l, «lnl ail |>i«ln«i ^.*Sr 

lull * - ii * !.• .1.1. j li..- t:utli I- iif%«-i 

1 i> l i.ii.;- .li lln ***ii:l •■! I ii.ili«fi\ S..in* I . •■!! -iMi|ii6*-«l «li*l *4i**trfc«r»i :.* 

in* l • !-■ .11 'i..- tn.inin-r >>t in lj' - i..i- pi* --.••nt* -i tin |->--il>.l.l% nf <|t-U> ill tin- ±*+t'+4 
i>t «.iii-.- .11 11. .1! * ••ml. ..lei :..i-n- -..in- t>> li* In* l*a-*ui «l»> ill nr*l.ft*r*i rrw* ■ ym 
nl.ti.i, .1 _' ■■' ■■.-■;■ *■ iii .1 i"iiri "I ■•|ii.t\ *i.".*i'l m*t li* * *|i**"«i) *f»*4 nui nrut»«w«-i- 
t \| •■! ■ • 1 ■ ■ -- 

1 it* • .:.. 11 1. I ..% ii 1- I" • ii. .i» i" iiiinx ->t .:- 1-r.tin li*-. mm -mini aiitl r««tMi*!j«J*it«>>4. *»*i 

tin- - •• ■ ' j m i.i i.< i.'- 1: f i t.i in- 11. in l» -n'i. in* I ami ««U|t«*«i im*r»r»m*..i 

tli. >n 1 ■ ■ >i'.\ t • :li> 1 •■.i.i- .iti'i ii..i M iii:u>i*- "I tii«- **tlt-iii i- I'hr l*Af-^»ann«i m^ifiax 1 
|*ii-: • 1 !■■! '.i ■ -• .1 : : . . 1 . : • ■ i •! it* .i-.ji n-. i><ii M *. r -tain tin* •tatut*M*on4 . mm* t^**9 
I mi - : .mi • • 1 ' 1 .••».* - I"! ni.- • -'ul k 'i..u. mIhi Ii film r*.**Mili«^i it*<>m i*W «*V«<* 

ii.l** :..i|t -ii • : i. ■ *i. • ui 1." i**i... 1 i..i| 1 . 11 mi,,;,- tin- "rti'nort idvoIv ira*y rmftM* 

i'ijii:-..i..- 1.:. i- 1 11 \ •( •-!•!-. •- .1]-. *i l.\ » |.i;ii.iii k ' tlit- U* nr fit uf rUffi k^«« 
■*• li . . . . . ■- I 1 . • I .11 1 '..i.I- : , ui. .. 'i.i . \(|i iti- J • Il^iU «•( Hit* U« 

jr.n t . ■ ■ 1 :.!.. i :-• n.- !i.^;.::i.l 1 : n 1 ii.ui.i« r. 1 1,«- trial 1»> l«lld mmi l*W 

;i| pit- ••• i.ii^ I) a]*|*i..«l lia\c Ukk-u luriuall) al*ululi«U i Um law I 
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accessory been divested of its niceties, and the forms of the proceedings in the criminal 
courts .*o far simplified and improved that offenders who have now the advantage of 
being defended by counsel rarely escape punishment on purely technical objections.-— 
Kekk. 

It were to be wished that the changes in our laws effected during the last twenty years, 
and throwing into the shade those of several centuries recorded in our annals, could have 
been reviewed by an eye so discriminating and delineated by a pen so masterly as those 
of Sir William Blackstone. There is a special reason for exhibiting a faithful picture of 
legislation during this interval: — that it follows and is largely due to the energy and 
activity infused int<» the legislature by the acts passed in the year 1832 for amending the 
representation of the people. As in all great changes, the one in question was inaugu- 
rated with sanguine predictions of good and confident forebodings of evil. It is for the 
impartial chronicler of our laws and institutions to afford an opportunity for judging 
how tar events have justified the hopes and fears of those respectively favouring and 
deprecating so great and sudden a strengthening of the democratic element in our con- 
stitution. The change in question has already gone far towards verifying the prediction 
of one of its responsible promoters (Hansard, vol. ii. col. 1318, 1319, (3dser.,J Viscount 
Palmerston) that it must M influence the character of the government and the legislature 
in all future times, and impress its influence on the whole frame of society." A con- 
sideration of what has been done and attempted since the year 1832 suffices to remind 
us that activity and energy in the legislature must be associated with prudence, mode- 
ration, and forethought in order to secure the enduring results of bold and beneficial 
legislation. 

(J lancing for a moment abroad, we behold acts continually passed by our legislature 
for the purpose of carrying into effect conventions with foreign states for suppressing 
the slave-trade, and with France and the United States of America, for apprehending, 
in any of the three countries respectively, persons charged with murder, attempts to 
murder, robbery, piracy, forgery, or fraudulent bankruptcy. Other acts are for conse- 
crating British subjects or foreigners to be bishops in foreign countries, securing to some 
extent the benefit of international copyright, facilitating the marriage of British subjects 
in foreign countries, and the naturalization of foreigners here. Her majesty has also 
been empowered to establish and maintain diplomatic relation and to hold diplomatic 
intercourse with the Pope, but not through the intervention of a person in holy orders 
in the Church of Rome, or a Jesuit or member of any Romish order or society bound by 
monastic or religious vows; and it is also expressly provided that nothing in that act 18 
in any way to repeal, weaken, or affect the royal supremacy, civil and ecclesiastical. Our 
commercial relations with foreign countries have undergone a total change by the great 
relaxation of our system of prohibitory and protective duties, especially in respect of the 
importation of animal and vegetable produce from foreign countries; the abandonment 
of our navigation-laws, so long deemed the bulwark of our national greatness, and the 
admission of foreign shipping to the privileges of our own, even to the coasting-trade; 
while an attempt has been made to secure corresponding advantages from foreign states, 
by arming her majesty with retaliatory powers, to be exercised when it may be deemed 
expedient. 

Our colonial relations are the subject of constant solicitude to the mother-country, 
with a view of conferring on our colonies the rights and privileges of self-government, 
the representative system, and free institutions, under such conditions as may be thought 
likely to preserve and perpetuate, on terms consistent with the dignity and advantage 
of both, the connection between the two. For this purpose the imperial legislature is 
often occupied in framing and remodelling the constitution of her colonies in accord- 
ance with novel exigencies, as in Australia. Yielding to the urgent and reasonable 
objection*, of some of the more distant to being continued penal settlements, we have 
greatly diminished the number of offenders liable to transportation, substituting princi- 
pally, in such cases, penal servitude at home or elsewhere. Importing counterfeit coin 
into the colonies has been made heavily punishable. Persons charged with treason or 
felony, in either the mother-country or the colonies, and escaping from one to the other, 
may now be apprehended in either, and secured for transmission to the scene of the of- 
fence, then' to be dealt with according to law. Unsworn evidence has been made admis- 
sible in divers colonial courts from necessity, in the case of neighbouring barbarous and 
uncivilized people, ignorant of the existence of God or a future state. A great multitude 
of acts have been passed for regulating the commercial intercourse between ourselves 
and our colonies : local courts of appeal have been established in some of the West India 
colonies, and facilities afforded for sale, in others of them, of encumbered estates. But, 
above all. the legislature has evinced a benign anxiety to extend the blessings of the 
United Church of England and Ireland to our colonies whenever an opportunity is 
afforded. There are now established twenty-nine bishoprics in our colonies; and pro- 
vision is made for strengthening and consolidating ecclesiastical arrangements through* 
out our wide-spread dominions. The government of our stupendous Indian possessions 
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ha* lalelv I n |i|ii«*«*4| iifMtri a n**«r footing, ami the lf*iri*lafur# i« continually nrrni ?■» 

promote «'.im- iIimii. •ftul.ir ami religion*, anil r»*f<uui the U«« ami improve the »lru. ni- 
tration <»' pi-? i- •• there. 

K«"tnrn.i»L' (•• tli<- 1 " ■■ :?•-* I Km;;il"fti. »•■ -hall fnul <- ha n !••••* of ^n-al imj-ortanor* rtaVrf*e4 
in eveiy •(••p.iriiiH'iit of 'Mir i-omimh iiomivi. Tin* link- whu'h lnml the threw *..«./ 
clonic io.'1'tln-r ii r- rtiii-iiintly -frt-nk'themil ami multiplied hy tt* hating I* \:»*\t 
ohject !•• a—imil.ttf am fur it* praeth-.iMe ilif law* in for. e in e*#-h. The irrvat tu>«.»M«r- 
fur fnril.l.itin^ Ilif -:ilf of •-ii<-iiiiih<Ti-«l e-tati-* ill In-laml i« one of the l«»Me»t l*-»Tt>;Atj»e 
inlorlfti-iii'i- Willi rii^lit ^ < »f pr.wite pro].«*rty ever alfeiiipt«-<I in thi* country. I.y mh-t. 
the html <>t lr«-l.ni«l lii' Ih-.-h r>'ii'l*T< <1 u^aui freely ali-nal»le ami a jrreat pum-ici *«/ ;t 
liaa rh in.*- «1 own. r». 

Fnr««ii"-l .nii'ifiu art* of hi jh inter.-*! nml iui]-ortam > e mr* tho«e. at lh* c«im mete-* "arc t 
of the pre*, hi u-i.-ii. t-r the ^i|.|H»rl •■! her niaji-t) « hoti«ehoM ami «if the m*fr--ur aa»i 
dignity "I li»ri'i"wii. I»y wliii-h, 1->11*»^% ifitf the example of her iiiiiunliale \ rwim —■*■. 
t*he cnii-.«l ln«r InTiNliLirv reieinn— to !■■• uiir«*-eit*-<ily i-arrie»| lit ami uia*le i«*rt «-f fa* 
c«iii<Mtli«l.«t«*>i fuml. And in tin* tilth tear of ln«r r*'i ju Iht iiiaj*-*ty *t»i-ioju*1i n|bM 
to |»arliatiieiit her wi-h in ••i)>imt Iht royal income |o tin* htmlen of the mnia^ui 
im| ->■»•" I "ii li«r -ulj.-rt*. drhi-r aei- etleet«»«| the naturalization of. an 'I maifte f-ro* i*-"-ai 
for, her royal ruii*ort. ami f»»r hi- tilling the •»ftl«"«* of rr^'Ut »Im>uI«I the ne»>-*»ily at.w 

II al-o Ihimiih' m *«ary to pro\ Me fur the further *eeunty ami prol«r*t»<»n «4* ft** 

majeMy'*. per-oii. in ro||*ei|iieiire of .mii<* oiitrairr* |»er|M*trat«*| hy hall-eraae*! raiMielaiaa 
for iititi»rit«iy : nml f«»r lht« U'lti-r -ffiinty of the <n«wii ami povfriimt-nl of thr l'auin«i 
Kifit;i|i*iii. Imm'uii^* nf t'i-rt:im | -tit -I i»- •h<*Mirham-r« of n inali^n.tiil i a hararl«*r, to I* ikrt«r- 
tkrh^* |'inii-h;iM<*. imt a» tr*M-iii. hut t**lonii-«. with tran«|Hirtation or impn^»t»m»tit. 

(irt'at iin|irii\fiii«iit« hrtVf U-i>n miuo!«' in thi> law* r*>laiiii^ to fh«* <i*^i«titi Ti«»« o* r»a- 
liamcnt. tin- tinif hii<1 nhnlf of ii«« ( -iiihliiitf it. A llnnl |irtiiri|«] ami a ihini ua>W^> 
apcr« ( taiy ot *t.it«* nr«' now ••tn|-»\% .-r«H| io «|t ami \i>t«> in fht* Iioiim* «»f r«»niim»n«. k«l a»a» 
morv tilth llir«'<* of tin- f><niifr .unl thn-f of ih«* Ult.r at thr »ain« tuiir. Stal. 1* 1 it 
Vict. r. 10. M.in h lii, 1^'i't. An ••iitin-W m-w iim|i> of law* haa U-^n ••nartml fur 
durtirik' •■lii-tioii* ami putting ilown l«nU«ry. <*« irruption, ami umlu^ mHueooe. 
act* allow nii>iiiU»r« io •|iialify in r«-«f»«*< t of «ith»-r n*al or |*«*r*nnaJ |»n»|wriy. or 
reimil tiThiiii -f\»-ri* |w-naltif« un-l i|i«jihihtif«: a|i|Miint ihfoiurt »f common § lwa*>- 
tnhtiiuil for tinallv <lfff«Tfiiiiiifi^ «|»i» «lio|i« of Ui-put«-«l «*h<«-tioii-Uw; cn«tly imprur* taw 

oonMiiuiioti of vliN-rion-iinnmiti ; nt\*\ rehire r«^tri«-tion« on Iftr firmw of taw 

franrhi**'. A<'t* of ]iarhiiiii«'iit have U-t-n Mimplifi«^l ami »horn of murh T-r*ia|T^ najrha 

if 0— 



ni«*titary pr»H'»'itlin^ an* <IiiIii*«h1 wuh-ly throughout tin* empire al m Trnr 

ami certain ltiiiiiinnd*- irmnti*'! to t>arli.iuii*itt, hy way of priviiene. m rwpert nf Nana a* 

may Im|>|>i-ii to involvf iiiallfi^ i'h:ilU<n t *iMh|f in n^|Hi-l of it* hl^lloua rbarartor. 

i'hir n»\*i. on miiTAKr law- hav.« Ui<n improv<«l in variou* waya, — |«rtktiLaHy t* 
limit mil' rlii' |nTi«h| ot'»-iili»tnii-ni tni'l -«*iVHt\aml tnakuit! liU*ral ami aalutary firovftM^a 
ill rv»|H-i'i «•! I- ■imtv .imi •■\tra |t.iy. in or«li*r !•» inrn-a^M* the imluremenU for eajiena< 
tin* |-iil-li<- •••! » .€•--. Th«« rti'lm i-l.i\*- ha\f la«fii r»*\i»f»l. ixmwUitlatni, and pLacvd. ■* 
aoim* ri "| • «•:•. "ti a m-w I «- ■ ' 1 1 » ^r . 

Th*> :iit' i- ■"■■- "t Km<.!-\ wi> itm.i-iM imcRTv havi* nN-eite«l a larir*» aharr of ta« 
anxioun -oh. -sfnil.- oi !'■•- N-.'t-l itiir*- It h.i« maim |«>w«-r!nl ami un«t«ne«| eflnrto t» 
dittu*i* rt-lii!.oii- kn<-w 1. •■!-»• ».• ■!••% -■!• p the %»-t rajtahilltio* <if the I'mi^l t.llurrw ^ 
Kn^lan-1 .iii<l Ir.-I iii*l : l-inl-lin^ rhirili.- ami «'ha|M*i« in *|*iritually-«leatitut» <i»trx~M 
alteriliu' ••■ • h-:a-r . il • I i»t 1 1- -t - . r.-ni.-l.-lliiur «1i«n ••«••«; nt»iliii|C ami aevenilK b»a>e6i — 
re«li<tni-M a . .ti.' rt-v.-nii. ■-. • - j -i -- ■- ■ j il .in<l i-apiiiilar ; t-«iiili|i«hiuir •U|wmliary rurarww. ai«* 
li«hni»' • ■ni'ii* ii lain- . v «--r niir ill- p.it toiia^e of tii'itiii*rn*« in lhe«*n»«n; rmatanf a aw-« 
trihiin.il ! r •'iit<T< iiil' « li>n .-ii-- ij-I in- ;imofii» ih,. . I. rtf\ . pnthilatinc Ibe «ieaerrax^4 
nfrlnif- ".« - >•% h«»M n.* m tii'Jii ii*t»y iium-i tux* *>r for any oilier than reli|mwat por|««v«. 
an<i lii* r>a'l;tn;ot | n*-li« *•• ii i r J »•- l.iin.ilioii* i>r iioii.<«-« «li«rinaT « I urine •ert^rv tk* 
whiih .!!•• -nl-l (iit<xl pnn:*-l or written <<»|-i"* alia* lif«l !•> the ituler *Uw€. TV* aaarCty 
of tin- y.H.i'li hi- I -- --n pr>in>ti'i hv pioluhitiinf the of »• mug of hooaaa amd paaj ■ ■ f 
iiuMii- i- -»r» iti'l | nt.! n- In. ii-- .<n Siupl.tv. exeept wnhiu «ertain boura. tkr aafa^Mat 
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to entertain conscientious objections, of & religious nature, to taking oaths, may now, in 
lieu of them, make solemn affirmations or declarations in courts of justice and else- 
where. 

indefatigable efforts have been made by the legislature to promote the cause of edu- 
cation, especially among the humbler classes of society, by establishing and affording 
support to parish and other schools, partly charitable and partly self-supporting. Lar^e 
annual grants are made by parliament, to be applied at the discretion of her majesty in 
council, for the purpose of education, without preference to any particular religious 
denomination. The subject of popular education under state auspices, however, is one 
so difficult, with reference to its secular, religious, and compulsory character, as thus far 
to have baffled the praiseworthy efforts of all parties in the legislature to solve that diffi- 
culty. New colleges have been established in Ireland ; and the Universities of Oxford 
and Cambridge have been subjected to great changes of their constitution and power, 
with a view to promotion of good government, extension, abrogation of oaths, and main- 
taining and improving discipline and studies. Other colleges — some of them formed 
into an university — have been established in the metropolis and elsewhere, the members 
of which are entitled to the substantial rights and privileges, especially with reference to 
entering the learned professions, of legitimate academical education. A permanent 
board, whose powers are now being increased by parliament, has been established for the 
better administration of charitable trusts and the better application of charitable funds 
in England ; than which few measures in recent years are likely to be attended with such 
great and permanent advantages in averting the evil consequences of supineness, negli- 
gence, and malversation. 

In order to promote the rational entertainment and instruction or the people, town- 
councils have been empowered to establish public libraries and museums ; and an act 
has been passed to afford greater facilities for establishing institutions to promote lite- 
rature, science, and the fine arts, or the diffusion of useful knowledge, and making 
effectual provision for improving the legal condition of such institutions. To encourage 
habits of prudence, forethought, and economy, various acts perfect and promote loan, 
benefit, building, friendly, industrial, and provident societies, but with precautions 
against abuse. While thus caring, however, for the religious, moral, and intellectual 
welfare and advancement of the people, the legislature has been equally anxious con- 
cerning their material interests, by promoting the health, cleanliness, and comfort of 
all, but especially the humbler classes ; and in doing this they may be thought to have 
pressed the maxim, sic utere tuo ut alienam turn ladas, to an extent which might have sur- 
prised our ancestors. Measures of extreme stringency have been taken, and are now in 
full force, for suppressing nuisances in respect of sewers, drains, privies, slaughter- 
houses, offensive trades, callings, and manufactures, stench and smoke; for preventing 
the spread of contagious or infectious diseases, either existing in this country or likely 
to be imported from abroad ; for compelling vaccination as a protection against small- 
pox ; for preventing the spread of contagious or infectious diseases among sheep, cattle, 
and other animals. A central and local boards of health are now established, and in 
vigorous action, for the purpose of improving the sanitary condition of the country. 
Burials in churches and chapels, or in burial-grounds in populous places, are prohibited. 

Various acts encourage the establishment of public baths, wash-houses, and open 
bathing-places ; of well-ordered lodging-houses, for the labouring classes, as desirable for 
the health, comfort, and welfare of the inhabitants of towns and populous districts; for 
the well-ordering of common lodging-houses aa tending greatly to the health, comfort, 
and welfare of many of her majesty's poorer subjects, — requiring such lodging-houses to 
be registered, inspected, and cleansed, and notice given to the authorities of any person 
in them ill of fever or any contagious or infectious disease. 

Our poor-laws have been remodelled, and their administration, in a humane and just 
spirit, placed on a very satisfactory footing, under the constant superintendence of a high 
and responsible central authority; prison-discipline has been similarly dealt with, and 
subjected to systematic and vigilant inspection, with a view to securing its efficiency not 
only as a punishment, but, as far as may be, a preventive, of crime ; and also protecting 
prisoners from oppression, neglect, or improper treatment of any kind ; while, infinitely 
beyond and above all, the legislature has Destirred itself to lay the axe at the root of the 
upas-tree of crime ; endeavouring to secure the reformation of offenders, especially of 
the young, and destroying ignorance and intemperance, the twin roots of that accursed 
tree. 

It has been sought with sedulous anxiety to devise means for protecting women from 
fraudulent practices against their chastity, wickedly practised by infamous persons; 
women and children both from injuries and ill treatment, to which they are peculiarly 
exposed; fron aggravated assaults; from neglect and cruelty on the part of their em- 
ployers : from exposure to serious or fatal injury in dangerous employments; from being 
employed at all in mines or collieries; from being set to work at too tender an age or 
kept at work too long in mills, factories, and print-works ; for sending children employed 
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while providing for their comfort, to elevate their character; and a complete system is 
established for watching over the welfare of ska-passengers and emigrants. 

Improvements have been effected in the warehousing system, by which the importer 
of merchandise is relieved from paying duty till he has sold them to a home or foreign 
purchaser; the rights, powers, and liabilities, civil and criminal, of factors have been 
defined, and those of indorsees of bills of lading extended; while summary remedies 
have been afforded in the' case of bills of exchange and promissory-notes. The complex 
and critical relations between debtor and creditor have been several times adjusted and 
readjusted, by revising and remodelling the administration of bankruptcy and insol- 
vency law ; and provisions are made against secret bills of sale. While the arrest of a 
debtor on mesne process has been abolished, except under special circumstances and 
under the authority of a judge, new remedies are given against absconding debtors; and 
debts due to a defendant can now be attached or taken in execution by a successful 
plaintiff. 

Our ranking system, including the Bank of England and all public and private banks, 
has been placed on a new footing, with a view to securing the circulation and preventing 
fluctuations ruinous to the country. Joint-stock companies have formed subjects ot 
incessant legislation, affecting equally their formation, practical working, compulsory 
dissolution, and winding up, and the rights and liabilities of shareholders among them- 
selves and between themselves and the public. The customs laws have been consoli- 
dated and remodelled, in conformity with fundamental changes in our commercial 
policy. In short, a revolution has been effected in the fiscal system of the country, 
witli a view to insure simplicity, certainty, and safety, and the unfettered freedom of 
self-reliant enterprise. Taxes have been imposed on income and property, as the basis 
of the great changes referred to, but have ever since been continued, and were heavily 
but temporarily augmented on account of the late war ; while a tax has also been imposed 
on the succession to property. The stamp duties have been revised and placed upon a 
new footing, and those on newspapers entirely repealed. Our postal system has been 
remodelled, and postage, both domestic, colonial, and foreign, reduced to low and uni- 
form rates. The law of patents and copyrights has been improved and extended, and 
valuable rights and privileges conferred in respect of literature, engravings, designs for 
ornamenting manufactures, machines, and useful inventions, and certain colonial and 
international rights established in respect of books, translations of them, prints, articles 
of sculpture, and other works of art. 

Acts have been passed for the important object of obtaining a complete geological 
survev of the United Kingdom, under the direction of government; an admirable system 
of registration of births, deaths, and marriages has been established, under the control 
of a registrar-general, whose periodical reports afford information to the country of an 
authentic, important, and most interesting statistical character; and a census of the 
population was recently taken, on a far more extensive and systematic plan than had 
ever before been attempted in this country. 

Some of the more important alterations in the substance of the law are to be found in 
the act for enabling the personal representatives of one whose life has been sacrificed by 
the wrongful act, neglect, or default of another, though under circumstances amounting 
in law to felony, to recover damages for the benefit of his family. Another is, that 
effected in the law of libel, especially in newspapers and periodicals, by lord Campbell's 
act, having for its object the better protection of private character, for the more 
effectually securing the liberty of the press, and better preventing abuses in exercising 
it. These objects are attained by means of this valuable act, which is calculated to 
restrain censorious and malignant pens from publishing libellous matter, which, though 
true, it may not be held to have been for the public benefit to publish, but lacerating 
private feeling and blighting character only for the gratification of spite and malignity. 
Full effect is given to a prompt and proper apology, or even offer of one, in the case of 
ha>te, passion, or inadvertence: and a sum of money may be paid into court in com- 
pensation for any injury acknowledged to have been committed. A third alteration is 
aUo <>f importance, as abrogating a great rule of law, that freight is the mother of wages. 
The right to his wages of a seaman who does his duty is now properly placed on the same 
footing as that in respect of other service, and must be paid though the ship have earned 
no freight, unless it can be proved against him that, in case of wreck or loss of the ship, 
he did not exert himself to the utmost to save the ship, cargo, and stores. 

Deodands, again, have been abolished, as unreasonable and inconvenient; contracts by 
way of waueri.v; or gaming are declared null and void, and irrecoverable in courts of 
eitiier law or equity ; and very stringent enactments are made against gaming and betting 
houses. 

Though the contemplation of so vast a series of legislative changes within so short a 
period may almost overwhelm the student, he has yet to be introduced to others of pos- 
sibly greater moment than any that have gone before: the noble and inestimable 
improvements effected in the administration of justice. Some improvements have 

643 

Digitized by 



Google 



448 RISE, PROGRESS, AND IMPROVEMENTS [Boos IT. 

been effected in mir in i.bh.%«th *i. mi ars, which, moreover, it has Ion* been mmKl baft 
hitherto in vain. to pl.u-e altogether cm a aatiafactor* footing. To* diDVullai* «af 
doing mi have hitherto pro\ed aluuMt in«u|»eral»ie ; hut the legislature » M thai 
funiiiriit engaged ii|. i m the anluoiiPi undertaking. The court «** aaaiasLrv baa 
been recoiiiii meted. iu*e»ied with new |«»wen. ami now exercises with salavrnrtaoci 
|o the country an iiit|*ortant juii«diction ; and improvement* have lawn made 1a lav* 

Jt'lUCUI. niVMITTEE nr Tilt 1*1 VI i ol 511 I L. Il U. hoWeVer, in the edimrmtraUoo of Civil 

and raiMiN.%1. ji >th k, alike in «ii|ierior and inferior court*.— in lb«w uf law sad e«suuy. 
— Uial tin* .iwn-m/nw A'iN./ hit ^ Iff I the d«-e|»eat traces «if iU iriant graan. To recaMaaaae 
with only nm«ouahle fulne** the improvement* here elfeeted would oe to travel o*»e a 
large space of the foregoing w««rk: nothing more, therefore, will he attempted the* a 
■ketch of Miiiii> of their lea* I :hg feature*. The grand attained object baa Im, b* una* 
ping a question »f needle** teehnicalitie* and fictiona. to leave exposed In the ja4*rsai 
eye the fit avr.\»Ti.ti. mbhit*. and that at u» early a |N*riod in liugatum a* is run«iMeal aila 
delilicrately am crtaiiuug tin* iiuiure of the question, to diminish the fi)«iar of i 
taring juatb'e. facilitate tin* review of questioned deciaiona, and obtain the i 
result* of a«Jjinlieature promptly ami effectively. 

First, an to tin* hi I'tiiioi oust* «ir i-ommox law. The three great engines by akxa 
they couduct their o| N »rution« — pleading, practice, and evidence— hava I* 
•peak, taken to picee*. thoroughly repaired, and set together again, with 
btlitiea ami mode* of ml ion. l^nin*** are ahrunk into a apaa ; verbiage 
turn, jtiven way to the simplicity and terseness which it hail originally sapplanted . taw 
record speak* the language of plain good sense ; a slip and atiunbla of either pony m 
quirk ly recovered : anient linenfe may Us made when and at every •tag* thoy aaaaxar 
nonoMUftry. on ju#t and reasonable term* ; facta and law are quickly iifstran to ikoar 
pro|N*r cateppihen: and the appropriate tribunals invnated with n 
them. The rRA(Ti« b uf the iituru u now at all timea umler the i 
who have laid down an entirely new i^nle of rule*, and have |«twer fr 
vary I hem a* orcu»ioii nmy re.juire. The law of ■viubmcr ha* been entirety i 
lipa are opem-d whirh ou^ht never to hare been clo»ed, and which < 
judfre«« and jurifM in |m«atwiifm of facta not otherwise aeeeaiible ; new i 
are afTonlfd for te»tiuir the cr«*«lihility of witnejwes and facilitating aad aun| 
mcntarv i»n»of, and. at the Nkine time, for vUitin|t with prompt and eoodieji 
thoM* dehliiift a court of justice by iN-rjurei| evidence, tlatna are diap 
ever a wit new will *olemiilv pbil^te hi« word Uiat he entertains oonacia 
on reliftioiia ien»umU. to taking them : and power* are jpveii for enforcing the ailaa>aaaww 
of witne^Mii out of the juriniliction of a |«rticuiar court, if they be within tha faawa 
Kingtlom. 

A qiieaiion of fart may !»• referred to the decision of either judae or jonr. as 
anneur nnwt ex|M*«lirnt : and tin mm* of fact or law are now easily and economically tw 
able by «iirtv«-ivi» cmirt* of apellate jurisdiction. Several paasa, however, rassj 
rei|tiir«<«l ti« imlhrate the Militant ial impmvimienta efleeted in the adminaa 
coinmoii Utw in the nuporior rnurta. even by two statutes, antitled tha 
|ir<ic«*«liire m-t- of 1*».VJ uii.l I**.'i4. by wbh-h. among other artat chanasa. enoit 
u reu'b-n^l a%'ailiible by eitlnT |iarty in a comimm-law court, which m also 
]Hii«er« hitherto wielded by nuirU of e«|uity only, by way of coospellms; 
ance. — li* iig unction. ili«e«ivery t and interruaatory. Inferior civil 






exiatiuyt by ainiint rharter or iH-t of |H*rl lament, ami often piaaesaiB|| •» 
diction, have hail thnr priM-t^lun* impr»ve«l and refrulated by that of tha s«l 
as far as apt>lirab|e. by either #*xpr««*» ena«-tnM*nta. or the incorporatioaV by aa eawar af 

}*n\\ t-*mu*'i\. i»f the two «Nitnmondaw procedure arts of 1*&! ami 1KS4. or by aaatsws ria> 
err«*«l by iu a t of |mrhniiifiit on the n*«-order or judee to reeulate | 
subjtM-t to the appntvttl of threa* ju«lge« of the su|ierior courts. 

Ia* %i. ioist» ha\e U-u e«tabli«hei| throughout Knsjtand and Walas. i 
tiortiou of tht* jiiriMlutum heretofor** rxt*rrUeii by the superior* 
be«*n. however. < a oiii|»»ii*ated, mi to«|ieak. by bring allowed to i 

on th urt« tit e«|iiity. 

Into t m bt« or igi in have U-.n intr«Hlue«««l al«o change* of number i 
corre*|>>ii'liinr with i1p—« ••rt'etttxl tn the omimon-law courts, ami havusf Use 
ohjeet. n itii"U. i<i <h.|.ti*i- with Mi|*4*rriuoua teebnicality. to shortaa) | 
and *iniplitv pn>«-e-liir*- m ••very wav. «• aa to arrive aa quickly and _ w __ _ _ _ 

|4»m|I.].- ni th,- fru>- tn* nt» ••! a «|iie«thiii ami have it aa prom fitly aojorticalssl aasaiV tw* 

iirsr ifiurt* "t primary an«l m f ap|M*llaie jiiriMlictinn have laeea effasaad ; tha aaaass 

ure .inn. -I with j-.«. i v \\.. tii-» t the:r brethren in the com moo 4a w coaray far raas> 

luting pnii u«e. «|e<>pi(i lung bu^nie«M at r ham I per* as well as in court, ia baa mi the 
maM*T« in rl,.in> • r\ . m },.» h»\e U*eti ulN»h«he4l : taking evidence eaa eaat; saMaaaa lassw 
qurati«iiti» t r.n«ler^i ne«'e»Niry for the determination of equitable hgfcla* Valam\Oaa\tei 
the assistance uf a o»urt uf law ; and being deprived of tae powar asav f 
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cases for the opinion of the latter. This, however, is only a faint outline of the great 
ameliorations which have recently been effected in our courts of equity, of which they 
have so long stood in need, and which have given great satisfaction to the public. 

In the administration of our criminal law may be seen the same bold hand of reform; 
and salutary changes have been effected, in a spirit at once cautious, humane, and 
enlightened, before which technical jargon and senseless prolixity have melted away, 
having the indictment to speak language so plain as to be intelligible at once to the 
prisoner and the public, instead of misleading, harassing, and confusing all parties, and 
tempting chicanery, with facilities for defeating justice. Simple and orief as criminal 
pleadings are now oecome, a judge is armed with every requisite power of amendment, 
on rational principles, and consistently with full justice to the prisoner. Both judge 
and jury are enabled, better than ever heretofore, to do substantial justice without dis- 
carding proper and necessary forms. While the latter can, without prejudice to the 
prisoner, adapt their verdict to the true merits of the case, which the evidence has 
shown referable to a different class of offence from that charged in the indictment, so 
the former is enabled to carry that specially-adapted verdict into complete effect, and, 
without unduly enlarging his discretion, apportion punishments, within certain limits, to 
the quality of the crime and the character and previous conduct of the prisoner. A new 
court of api>eal has been erected, exactly qualified to answer every object in the adminis- 
tration of criminal justice, by keeping it consistent with the letter and spirit of the law, 
and affording prompt redress in cases of miscarriage. 

Magistrates have been recently invested with greatly-increased powers of sum mast 
jurisdiction, over adult as well as juvenile criminals, to an extent not perhaps likely to 
have been approved of by Blackstone, judging from his recorded sentiments, though 
accompanied by provisions aimed at guarding from abuse so great a departure from the 
precious institution of trial by jury. 

Punishments have been often and anxiously considered by the legislature, with a view 
to mitigating their severity without at the same time affording impunity to crime. This 
has been done by men inspired by enlightened philanthropy, aiming patiently at the 
true medium between justice and mercy, and actuated by the spirit breathing in the 
grand and solemn language of one of our ancient statutes: — "The state of every kins, 
ruler, and governor of any realm, dominion, or commonalty standeth and consisteth 
more assured by the love and favour of the subject toward their sovereign ruler and 
governor than in the dread and fear of laws, made with rigorous pains and extreme 
punishment for not obeying of their sovereign ruler and governor: and laws also made 
for the preservation of the common weal, without extreme punishment or great penalty, 
are more often for the most part obeyed and kept than laws and statutes made with 
great and extreme punishments, and, in special, such laws and statutes so made, whereby 
not only the ignorant and rude unlearned people, but also learned and expert people, 
minding honestly, are often and many times trapped and snared — yea, many times — 
for words only, without either fact or deed done or perpetrated." 1 Mary, stat. 1, c. 1. 

Capital punishments have accordingly been expressly abolished in a gieat number of 
heinous cases, such as forgery, rape, and certain crimes, foul and revolting, but retained 
in others deemed of a more dangerous public tendency, and principally of a murderous 
character and with such intent committed, as in cases of stabbing, cutting, wounding, 
poisoning, doing violent injury dangerous to life. Even in these cases, however, the 
sentence of death is not always carried into effect; while offences of kindred enormity, 
as by the use of explosive substances, corrosive fluids, chloroform, laudanum, or other 
stupefying materials, for felonious purposes, and attempting to shoot, drown, or suffo- 
cate, are punishable by transportation for life or for a long series of years, or period of 
imprisonment. 

As already indicated, however, one of the noblest characteristics of tne age is its 
endeavouring to prevent the commission of crime, — to reform and restore an offender 
rat iter than harden and destroy him. And let us close this surprising summary of the 
legislation of the last twenty years by saying that the feature of it last brought under 
tli»* reader's eye would have lit up with delight that of a Blackstone and a Coke; the 



latter of whom, after writing on this subject in moving terms, thus solemnly closes his 
Institute of Criminal Law: — "The consideration of this preventing justice were worthy 
of the wisdom of a parliament, and, in the mean time, expert and wise men to make 
preparation for the same, as the text saith, ut Unedical eis Dominus. Blessed shall he be 
that laveth the first stone of this building: more blessed that proceeds in it: most of all 
that finisheth it, to the glory of God and the honour of our king and nation." The 
anxieties of the late war did not prevent the nation from addressing itself to this holy 
enterprise; and the return of peace beholds it more intent upon that enterprise than 
ever — Warren. 

It. proposing to add an American note on the subject of the progress of the law since 
the publication of the Commentaries of Sir William Blackstone, it ought to be premised 
tin... it cannot, of course, enter into the details of the legislation of thirty-two different 
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St.**' ■- l'!i' m-i-l whi-h •- in !■■■ l-in ;■ ! •!!■•?:■■•■ *-f .«-fff % -••»-■ f-a !• a>l.fi£ .f.-'w. •• ■ 
iliij-i! .ii* -»1 r - i .t : . - 1 1 .-: ..m- i.-iiif nl **h: h ■••ur ;u tin- j i.r :» | -r ^4> 1- n< • ft..' * •. 

NaN * lit ail !i.i - *»!. iV-. • \« • ]■' !.■ »i i.ni.1. II M.in-li I.ih :• !!•■ '• ••in- 1 *• . 

lli'i'ik'li ill- 1 -»»; • i ::■•»! i. hi- I- ■■ -ii -. it i-it-. \.-t tli'M .ir<- |«'.ii«* ••! ^r« r.-r^: a^r * 

Wllhll lllt> !••■ -.•!■!> .i-.i:i,..| .i- |||>l.i .ill\. !■: t !*•- il..il.i<t>r all I rltrliS i.f \i.. - 

j.r »^ri -« 

Tin- lir-t. iiicl l> fit t!,« iii.i-t ;iu| -••rt.»?:f in it* t-arii.,: up.ii >. •-:jnt% >•( j- •- ? . . 

|.mj.»lt\. .m«l lli.i! -!..ni\ -!••-: ii ali'l (••i.Ch.il |-l"«r- ■■>■ hIi.<Ii i« tin I. •■%•■! fa...!.,; * ~S 
|«:«fft:iKA< lit • >f -inli -•••mil), i- !li>- .lit! ••< lii> t.--n ••! M(i!ti-li (••li" a .itu!ii>li* >>f tf-i-r:.-. 

li«»t niilv •!•■•>• i linj li t ^ in./.itj..i 4 <it t(f- \.irs<>ii* •!• j-aiiii.. nt« ali'l •!• S.r* t.^ ' 

m-ht.i1 1: 11. -♦ -. l-..t ■!•■ iui!..' ii th» t t :i itli<»!;T i!;ii- m.tnii.r !li«»— ,n-li\ ;-l<i.». - . • 

wlm h .ii> ift ■!• !■ ■«• iti i tn tin- ^>\* :n:ii« lit :n air. ••! j?- 'hjMMmi l»l« r.u! r>«*n- . *.• 
in\ fil.it. |.. : . hi. h.-<»ii:i.iii\ » -■ t«i \%nij it.. |<i.n- jl- «•! • -•u» > .itut.->ii i! 1«« *• 

I !>*•-. W.lh"llt \\iihll Jli'l'-'l It W • »1 1 !• I It .III I'll. |>tk I. .lll.i'. ;- flu f* ■ >■!•.-« «i j--*.r • •• 

jmlii i.it\ •!• p.ii tfii» nt not niilx t n-tru*- tii ii-:;tnti"ii. \>u'. t.« j ."ii-ui.. w ai. *. ■ • 

llif I'v'iol.iin!*'. r.infi.irv !•► tin. r . < m->t : int :i>n. t«» !••• .ii--iliit«!\ null «ii'l i >nl a: 
ri*tii<*«- t.ii.ur\ it intii . th-l. I * ti- l«-r tin- |>rifi« a| -I-- • -|«-< . i!!\ ha* an • rti< :• r.C •.». 
liti-ii inhh-i t«» th.i-t- nn|»i; t.int it-ire t;"ii» ii|«>ti !• vt"lat.\t' j-.w. r. thai n ■ Law •?. » 

]i4l**ii| in \i"li( h'M nt |.i ;;.!!•• « i.ntt.K t«. th.it ]>n\.t[> {•r<J>*rt\ -hail !:••! 1«- fa*»l. 
|itililit' u*«* without i'i>iii]>«'iio.itn<ii. iiifl tint tin man -lull I •■ flt-|>n\*-*l <f !;f«- !:?•»••■ - 

|irn|MTt\ unli-'iit *lni- |>i »t l.iu. N.ir ^h'MiM »•■ »"r^«t. wh:lf t.-i li:ii ft * n-- r. ■ . 

Mllijfit, !•■ nutiff tinit .ill «iiir i t.||«tit>iti<>ii« i oiit.iiii |>m\i«..i|i« fur tli«'ir «■•*!» »::*•!. i:; - 
Thu- ].•-.!« i\iU\ . u.tliiiiit tii. >-• i ••ii\ui-.iii« ali'l ri\ -'I'lti-.ii- nliirli mark th>- L-«" * T 

citlnr •'•■iinli'it— , tin- l t Jiu|H'i l.iiit • liaii^*'* iua\ It- riii-lf in llif %«r\ f rail.* w r. 

N<K'ift\. M"-t nf tin* ••!•! • ♦•n-tituti'th* ••ii*;inall > \ f-t-i* ii-ii«-«i at i>r •■■m aft«*r th* k* ■• - 
lutioii hav<- iin«l.rj"iH r.\i-i"ii iii • ••ii\<-iii.>*ii- ««t' tl.«' |^"^1.' < a!l«-«l l-j Uwful aur> ^*'« 

Willie W"lk hil- I •-■■-II «l|l>lllllt«<l t«l III'' «lf l-.otl .it' til*' |-> •)•!•* At th«« |-il*.«. !!««■ »wi» . - - 

B *|'«'< t.i< l- i« it t" l-li-»l<l a fcTtat li.tf I- *li. -un<l en h ••! " ir >lati-» ma\ I— nrll •■» trr*. -•- 
III It* I'Xtfllt <>t !• I Uti'l • - .ih'l Jt- |.|..-.|i-. (l\.< |f ll-.t |.H— III |x»|.lllatinri «-I.AJ?r«l J* » •- 

mM\ .ml • aliuU .ii i "i» -.-!< i *.ii^. .tii'l <1> (••iiuiniiij h\ tin* i:^ht <*f r«*a#«in aii'l •*i|«**? r ■» 

th Ii-i'i'l* -iiiti-ii -nii_: ait-1 •'M-i!ihj •|H»--Ji-»ii« «hi- h :ii ••ili« > r •<> mtn*-- an*l in **«* « 

far r« i»i"ti- «. !•• -• I tN-I "U tl..« l-.i*i.i- :i-;«l. m in tl.i- iii>t>- t«M r:fi •- m-nrm *»f .1 s. • 

I«*\ ■•lnt:>iii ! I.«i it I l--i: \.«l. .il-i. :h.it .!• ••!?« ii .i- t h« »•- r»*\ i-.« »ti* lin*» tak^tt • »» 

th.'\ Ii.i\i- ri-ult.- 1 m i-han^* - t«-n 1 hj t<> I nut -till :■»■•:.• th«- |- w«r ••! * •% »-rnUi» t.! i« 
i»f i-ihii-oi* !•• i*n tr-l -till iii"H* iii'l:\ iii.il ri-rii"-. Wli.h* •ufli.i^i- lu« l«vn w%rr-** . 
Hiort .tii>l limit i \i, iiil.nl. tin- u.!| ••: ii,.- :u.i;..r:!\ I i«-iuh[ rn-r-- ai^l i:j r- n a.* 
mt ii| — -t i tl.« r. | -i • -•-iitativi- t«i uh -hi it- i-xjiit ••ii-ii in !.i« i* i|» ■!• ^u|i<j|. j^? •!..• - i-- 
Mi.ii h.i- I i> n .ii < ••iii]>.iiii<>l w;th « .-•■ t« -t:;.ti..|i" Mj-'ii i>v>iat;\> j-.«.«r .n th«* • •• » « 
t>\ |. ui.i.. <hl-t. tin- i-ri-i !.«-n i'l iiir|»>iatifii«. an-1 th* iti\ • -tni- lit <>f |-*i*uliar |r.«:.-f« - 
l.iv...Hi-l i i.i»-i-«. i»;,|,|. ,.\ i:-.);l.t\ i!.\.r. in t.n t. • \ ;«■!.-• 1 in rhi* Anw-noaft r+1 r «• 
Th.-. !.i\><u;- »•;• ti->: i M.jih-l t>> th.- rni>iir.*t* . tin- •h-tnali'l at h«.m«- mam f* t .*. 

tip- *n|>pi\. It u.i- h. i th.- |t.i-il: titttiliiari* h» r tl Ii|i>t«, that th>*% «*Tr n»*. r- -- 

M-iiti'l in | ail- mi- M. I !.« \ »--iii-l lift tl«ii n.i% •■*!■• n -|-.*r«-»I that if»t! . ?:.«n Hi: i- 
nrili ! '•• \:i..-:.i .in n-l-Utx. !..■■.!.■%• :. . \. •:•■•! at lln- !(••! ••lnti«>ii ;n an% of th«* **ra:«« «: 
fall •!•".> ! tl.it it a.xil'l h.i\> -m.h \..l-l..l up all it- • l.iilu* In litinmir. |-r«->«--n.iir tv ■ r 
|-i n : • ,'•■ .' It «> '■•'•■ i !■•■ ••!!.■ hi- l.iti.Hf th*- lil-t'T> n| ff« •ln»M i|iialifi«alii*n fc* »»db * *?■* 
llii- *-i- - *;\«- li uh i::-i <«: i iui!!\. m-l.««l. \it »nri , l\ , ••!»•• tra*^- aft»-r af)-*th«-r S,a« .- 
»j.|..it. i •<! li.' .■!• .i thtt .. r;. ii nn-t h.i\«'.»li iti:«-r-— I ill lip' **i\ V* fi\r lr.it. *u a-" 
int. ■■-: :n :-M-i j>>\ ■ : r ■!.■ i»: a- ! • :■ ii-h-r huu a -at.- >h J >M|!ar% i«f jr.i ^harv ^f it* j. -» — 
p!"i .•■!. > ■. I r-* (<-! ti.. . >l!|. i*. t, .■! ti..- .-t, I'll, li ..t all «I.i*-»p. ai;k- ruh ir I ;•• - 

«!,.■ • :■• ..-. ..i tii< in • .\- - i.' •.:. .- ..n> ti». i i.-.itur«« ••( tin- |<ri» l :r*' aM wh:- h Ka« *•*- ' 

in. i-l. :i. :!i> . ■■■i!i!:\ II.- : i ■: - n| 1\ :« t>*<u.h"i. without |>aii»in^ l<* rtarr. ?.^ • 
l-t'.iiin^ u| ■ ii l!.< .'i«.i'. ri. -t. i - ■ t in. >:.»!- .t ii- 1 •-< • !i.«n»\ with wh:<h it I* o rr- •- 
f|i»i!i!i •-!.!»■;:- .::.. is?-. " li ■ f. m tl.« I « . a :iiii.ti^ -f I f • - -• I i|]-|tiMa-i| |.t •h«>« th^c** . ■ — 

ha\« i. .x i • | . i. . •->.• - ■'■ «:i Hi,. .J tl if<l:inl iua\iln« of Alu«*n<**n •-•.;! 

tin i.t.il ! i ■■% rt, if :•._■■ •.. : ' « i '.' •- tij !■■ tin !'• :nj «h>-i' «:ll i* H» mi| rr«t* i« 

ii.u-f I •- I • ■ '• :'. . \ ! .■ ■ ■ .i. !.:'.- ■ ('. .m% : «-»rMI\ i-«.n«i l«Ta:;--f» * -. »l 

lia\ • ..i. .!.:.• : .!. i '.-i< '■ I-.' '.- : _- : ' i ■ iii.; ui:t«~i Ir- • >i- m ••? o.iiM-.«*n>^r ulr#^ .• 
««■: !. j I :. ■■■ •>.. - --.■■.- :- i. nh*i> n.- -f ■- -rr:k:n«rl> illu»lra%*l •* % ■ 

tin i< -;!'- : 'i. - ■ . ■ !■ -,i i • ...: "in- ^:. .i: hulk ««t !!»•• •■I»r^j arr >*-tt»f j * . 

li. • ■■•■ : ■ | ■-■■-■ l ■ • i!: ■ \ :!..■'■■ • . •!■■■% nj !!.■:•■ tli tin<l«-nrv »»f \h+ .r * • 4« 

an l *-■■■•-*■-■ i *- .! . hi i' :■..•: k »l '.•-. lh- attmunt »»f rtfl-ri »-vt . 

I ■■it. i, " . : . . • .:■ '■ i . -i %i! • r. I hf i aft* th.- fm* «:il t tf •■•,■« 

.»...■ \\ ■ . -a j -. ■ i. » r:.. ».«.■• :ii.- I s ; .■ !•• iht* <l--tiia.n / 

l.i»% ::..•■: •!.■«.: \ Hi- 1 t.n:\. r«oi al««li1l««n *•/;«•• 

i'« t. •-.■ ■ ...■!■.- ii •■! 1 ii -i- ..- w . !i a- |->-r-<i*ai •*«lalr alDn^lf all tb« 

• It. Ii. •■:. ,i. .■ .i.i! ■■! ■ i..|.i . ii .<: th. i.< \: ••! km. I hirtljch niir of tlM tavttnat. it -■ 

•i"iil-tl i t tin- im-t iui|-irtant. »lr| » tti tla* | n^^Tx-M of socic^r* la 
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and some other of the States, the eldest son had at first a double share. But perfect 
equality was soon everywhere the rule. While the right of discrimination may be safely 
left to the justice and affection of the parent, the policy of equal distribution established 
by law in oases of intestacy breaks the influence of family pride and arrays the moral 
1 <rce of the whole community in favour of natural justice. It is the only just and safe 
agrarian law. It gives an impetus to public as well as private enterprise and prosperity, 
by the constantly-recurring division of property. It operates gradually and quietly by 
th«* prevention of overgrown estates withdrawn from productive uses, which the course 
of a few generations, under the operation of the rule of partible descents, never fails to 
reduce to a common level. Now and then some proprietor, anxious to perpetuate his 
property and name after his decease, may tie up his estate by a strict settlement; but, 
Lv the wise rule of law against perpetuities, the second generation will have power to 
loose its bands and set it free again. Indeed, in many ot the States, entails have been 
abolished, and everywhere the legislatures are easily moved to unfetter estates which 
have been placed in trust, whenever they can constitutionally exercise that power. The 
interest of the many is in the unrestrained commerce of landed as well as movable 
property, — in the subjection of both alike to the just demands of creditors. In the 
earliest period of our colonial jurisprudence, lands were made chattels for the payment 
of debts. Instead of recognising fancied distinctions between different classes of debts, 
the estate of a decedent found to be insolvent is generally distributed among all his 
creditors pro nita, with the exception of a reasonable and humane preference given to 
funeral-expenses, medical attendance, and servants' wages. With this class of legal 
re forms is connected the universal establishment of public registries for deeds, mort- 
gages, judgments, &c. ; and thus the purchaser or mortgagee is liable to no risk of having 
his title defeated by some secret conveyance or encumbrance. In many of the States 
provisions have been made in favour of certain classes founded upon the notion that 
they have some superior claims upon the protection of the law. The priority given to 
funeral-expenses, medical attendance, ana servants' wages was evidently meant not for 
the benefit of the undertaker, physician, and domestic, but that in that last great trial 
of our nature the dying man might easily find the credit to procure him necessary com- 
fort and attention. Hut in the class of cases to which allusion is now made, no ulterior 
policy of this character is to be discerned. Yet such is their general adoption by dif- 
ferent legislatures that some foundation of policy or justice must exist in their behalf. 
Such arc laws giving mechanics liens upon buildings erected by them prior to all other 
li. ns originating subsequently to the commencement of the erection. Such are laws 
exempting a certain amount in value, or certain kinds of property, as household goods, 
♦i-om seizure in execution or distress for rent. Such are the laws everywhere abolishing 
imprisonment for small debts, and in many States advancing a step further, to the entire 
abolition of such imprisonment in all cases, except where upon examinatiou and hearing 
the debtor is found to have fraudulently contracted the debt, or to have fraudulently 
concealed or removed his property. 

There is another subject upon which the hand of innovation has been laid of late 
years ; whether it should be styled reform may well be doubted. Laws have been 
passed in many States having in view the protection of the property of married women, 
and constituting them in some respects, at least as far as such property is concerned, 
independent of the power and control of their husbands. Instances of great hardship 
were often found to arise where an unwise or profligate husband has squandered the 
estate belonging to the wife : but whether such occasional inconveniences ought not rather 
to be borne, than an alteration attempted affecting so fundamentally the most intimate 
relation of society, has been questioned by some of our wisest and best men. Time will 
decide, as the tendency of our legislation is at present all in that direction. In most of 
the States, the causes which in England only constitute grounds of divorce a mensa et 
</» r », and some not even amounting to that, have been constituted legal reasons for a 
t<»tal separation of the parties a vinculo matrimonii, of course carrying with it the power in 
either party to contract a new marriage. Still greater evils have been found to result 
from the facility with which legislative divorces are granted, sometimes for no cause at 
:tll but the dissatisfaction of one or both the parties. It has even been attempted in 
-one institutions to restrict the power of the legislature on this subject; but from past 
exp'-riein-e we may conclude that nothing but absolute prohibition will ever be found 
e:fe.-tual. 

In general, special pleading has not found favour with the profession in the United 
Mate-. The education of lawyers has not in general been such as to qualify them for 
i:. Nowhere has it been found profitable to institute a separate branch of the profession 
« i«-\ • »t intr themselves, as in England, to this subject. Our bills of costs in general are 
Kjht. and would not compensate for the labour and time which would be required. 
(',i-.-s are mostly tried on the general issue; and where any special defence to a sealed 
iii>ti"uient is intended to be set up, or any defalcation relied upon, a notice of the 
matter before trial is in general required. In many of the States the process and prao- 
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ti< •* in lli»* rnurl» )i.i\t- I. ••■II inn. h •iiii|<lin*«-«l. with »tji* t«» * »|«^«1t ju*ltfm* M .1. ^^-^i 
rcilli wiih'iiit •!■-'• i.- ■- .iii>i !»• a •|4*ft|\ trial in "th«-r «*»»«•« A* l+r ** •-«.•!■ !■•• .• 
«*»Tiif*l. *%■■ ma> U- i .in-ill. r«»i ;i» U'hupi niir m«ithiT-«inintr>. In all hut !■.■ ■■«• :j r— 
S|«tt-« tlii-oM rulft t \. iij'l.r.,* th«* imrtlt** urnl uiNTf*!**! «-r HiUiimu* |--r*««i*« fr- r:. **■ • 4 

b«*4pl it.-, wiin i:ll t\>i in ull ihfir vijr>iiir. In ^••n*r.il. •luii«»r> |..««-r» at- • «. 

ffiri*«i «tii tln« ■-•■niin«iii-l.ftM Kiiirln {•nM-«i«lui|C hy hill *n«l aii««'-r mi an •»|«i.:» ■- 1-. 

m»l«:fl nf h «i- 1 xi rat < irt <>l f|iuty. In iwour thm* >!«•!•■• In ■in an f-tAjU |*t- •• ' •« 

ciHjrt* fxi-n iw«l tin- j^iwr- ami aj.j.|i.««l th«* \>r\u> -i\tU-m uf .-^uit) mi!) thn-w?* •:^* 
lu«*«ltmii «•! ■-•■iiiiii 'li-l.iw thrill*. r«iii^ii|t*rinie that **■ ■l«.n«« *h:rh a ihaJM*-ii^r w -. i 
«l«HTi a «' t«» U« <li<iif. ami I'liforniijE tin* f»jH*i-i!ii- ■•xm-utimi uf rimtra«-u through r*+*-t.i. c^i 
v«nh«t* of jurit*. 

Whi'ii wv turn t<> thf ^►n-i«l«rati«»n <»f rrini*** ami their |>uni«hm*nt. th«-n it irau*t ►<* 
aeknmfth-*!).'"! that »•■ luivf .ilu.iy* k,r«-n f:ir in aiKum-** nf Kn£h«h jun«>|»ru«l«ri»« *■ « »«j 
atic'i-lm-. in flu* *arli«-t |« a riinU <»f tiilmiiiAtmn. a<h ••,•(•«• I thf «iw ami human*- |.r:i«r?f .« 
of M<»ni**«|Ui«-u. that cfrtainty wan t« In* |>rvmmil luwirnti. Th«« «lmth-|«rna.ii «m 
ahoh»h<<{ >!*-hi*rally 111 nil i-a*>i*« •*i««*j't iminlrr. — an«i in that, in f«itu«* **Ut*-«. <«&»t*~«l 
(inly to what i* ii-rint**! ».•«.- /. r 1*1 ,'Ar- ^/-j/ ./# : /fv« t or. iii othtT wm«W, uh**re tb* int«*n: «a* 
lUelf iiiup1«t<»iii-. «»riat attmitimi han U»eii *^ai«l to |M*iiitf-iitL*n«i> am! j»n««im-U»« ij L:a«. 
In mine 1 -Uii- thf j.Uu hat k*-«>n ia>li»|>f«*«| of *ohtary r«>nthtmn«ni al lianl UK-ur. isla 
otb«*r* that mI u*an iat«**l ImImhit <lunii^ ili«* Jav atnl *4-|iarut«* f^iiifiiit-nit'Di at n*^Lt 

Thu* 111 this ti«*4«— *-unly hriff r>kft«-h it will I** M^*n that in the* Tnitnl >tat#»» ta^ra 
ha* In^-ii a ciiti»taiit •-tfi»rt to iui|>P>%«* th«* fraineiiMrk an<l «l«*taiU uf mir law*. Th«* h**U«y 
uf the iinir-H- i»f liVi*>UtKni i* tin* In-i-i rulnio* which muM l«» oiiiiinjm^I u|«>o r*-|4il-t^BA 
in»titiitin|i<i. LiIntaI |>niii-i|ili-f 111 ^nvt-riiiiiciit ainl l*-^i-Utioii i|. ( n>>t trn*J In ftubi#vt 
th«* ttlitii-** iif |iuIi1h* uu'l jn\at«* ••vurity, hut t-i •tn-n^thni it* f<>un<iaiw»n« an«i bu»i m 
t«rt» iiiup* firmly ti»|MhiT \»\ r«*m<»vin^r irra«luall) an«l vui'i^-wtit^ly «rry uwliw a*4 
injurifU* a|<|M>ii«lap*. Tln«r»* i* n«» «L»n>r«T. hut tin* hi|*h**M »af«*tT. that mm *i^«i4 
!anilf*r-ituii«l th«*ir rifihx t«» U- «•■!! ami rh«-a|*ly jr»»v«Ti»«-«l. Th«* ni>>rt* f*nrrwl uHrU^ a w 
in dirt 11 -«.h I itnioii^ h (•••nimuiiity. tin* iimn* will tln*> t<ri<«* thf* Mftaing of Iitia^ a a 
ouuntry <>t ju«t aii<l r«jual Uw» iui|»ArtiiiUv mliuiuUtfnM.^^UAUWuoft. 
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APPENDIX. 



Sect. 1. Record or an Indictment and Conviction or Murder, at thr 

Assizes. 

Warwickshire, ) Be it remembered, that at the general session of the lord **rt y_gf_y r 
to wit. J the king of oyer and terminer holden at Warwick in and for ***—"• 
the said county of Warwick, on Friday, the twelfth day of March, in the 
second year of the reign of the lord George the Third, now king of Great 
Britain, before Sir Michael Foster, knight, one of the justices of the said 
lord the king assigned to hold pleas before the king himself, Sir Edward 
Olive, knight, one of the justices of the said lord the king, of his court of 
Common Bench, and others their fellows, justices of the said lord the king, 
assigned by letters-patent of the said lord the king, under his great seal of O o mmfarioa cf 
Great Britain, made to them the aforesaid justices and others, and any two 
or more of them, (whereof one of them the said Sir Michael Foster and Sir 
Edward Clive, the said lord the king would have to be one,) to inquire (by 
the oath of good and lawful men of the county aforesaid, by whom the truth 
of the matter might be the better, known, and by other ways, methods, and 
means, whereby they could or might the better know, as well within liber- 
ties as without) more fully the truth of all treasons, misprisions of treasons, 
insurrections, rebellions, counterfei tings, clippings, washings, false coinings, 
and other falsities of the moneys of Great Britain, and of other kingdoms or 
dominions whatsoever; and of all murders, felonies, manslaughters, killings, 
burglaries, rapes of women, unlawful meetings and conventicles, unlawful 
uttering of words, unlawful assemblies, misprisions, confederacies, false alle- 
gations, trespasses, riots, routs, retentions, escapes, contempts, falsities, 
negligences, concealments, maintenances, oppressions, champerties, deceits, 
and all other misdeeds, offences, and injuries whatsoever, and also the ac- 
cessories of the same, within the county aforesaid, as well within liberties as 
without, by whomsoever and howsoever done, had, perpetrated, and com- 
mitted, and by whom, to whom, when, how, and in what manner; and of all 
other articles and circumstances in the said letters-patent of the said lord 
the king specified ; the premises and every or any of them howsoever con- 
cerning; and for this time to hear and determine the said treasons and oyer «*i <**• 
other the premises, according to the law and custom of the realm of Eng- ****** 
land ; and also keepers of the peace and justices of the said lord the king, and of u» 
assigned to hear and determine divers felonies, trespasses, and other misde- 
meanours committed within the county aforesaid, by the oath of Sir James 
Thomson, baronet, Charles Roper, Henry Dawes, Peter Wilson, Samuel Qnad jwy. 
Rogers, John Dawson, James Phillips, John Mayo, Richard Savage, Wil- 
liam Bell, James Morris, Laurence Hall, and Charles Carter, esauires, good 
and lawful men of the county aforesaid, then and there impanelled, sworn, 
and charged to inquire for the said lord the king and for the body of the 
said county, it is presented: That Peter Hunt, late of the parish of Light- tn d tcta w t 
home, in the said county, gentleman, not having the fear of God before his 
eves, but being moved and seduced by the instigation of the devil, on the 
fifth day of March in the said second year of the reign of the said lord the 
king, at the parish of Li^hthorne aforesaid, with force and arms, in and 
upon one Samuel Collins, in the peace of God and of the said lord the king 
th«n and there being, feloniously, wilfully, and of his malice aforethought, 
did make an assault; and that the said Peter Hi . « a drawn 

sword, made of iron and steel, of the value of fiVb « he the 

said Peter Hunt in his right hand tl u 
said Samrel Collins, in ana upon the 
Samuel Collins then and there felonious, i 
thought, did strike, thrust, stab, and p 
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• '■■'.lin-. tin ii i:i-i f I.--T--. t* if h Mif -Wi.f.l -Irian a« .if r.-a. I. m an I .• . t 

!■ :t -:!•.•: fi . \-\\\ -■! him fin- «.i.-l "Mtn n I * • ,i.ii«. i.«- i:. ••■•..*. •» . 
T:.. 1. 1. .i>l(i. •>*. -.j.. .11 li .ml II. t- • !. jilt ■ ■! ii.iH- in J..- •-! »li.. /.♦-*■ 
W't.iti-i lii- tl»- -.ii I N mi i-l •'.. !!n-..»t th. •■.mi. -f I. „•).:?.•!.■ a* ••«.. 
tin- -,i.'i 1.11111; ><t W.iru,. k. lr>nii tin- -.I.- 1 lit*ii ■ !.•> ■•! M.»r-ii :i« ::.. 
.»!-.(. -.n<l. iiiitii tin- -t •<• ntli il.t\ «it tii« -.um- in-iitfi .ii tfi>- •.*:;.■ » a.- i 

l.ili.'UI-h. .ili'l l.iliJU.-iillU' -ll'l l.\.* . ■■!! wli.i Ii -.!;■! «••% • till. «Ij\ ■ ■! Mi" 

(li> ■■■.!: .»:- r»-. i. -i. tlf -iu>i >.iiiuif'I i.-liiu-. ■! tii« |^4.*. •:. -f l..."i. ■■ 

.»!•.]. -.ijiI. .ii (j ti nt % ;il«r« «ai«l. i.f tin- -il i li 4 .rial »..».!. 1 'I I 1- a: . - 

llif jiii 'i- .il<>n -.mi Uj-'li tln.r iMlli ii!-.i« -.ii-l. •!•■ -a> !i.j! !:.#- «a. I 1 :. r 
Huh' Iniii tl,.- -a.'i >.iini.i 1 ('••lliti*. in ii..iin.« r ami '■■■in a! :••«. I 
n;-u-l\. «;!ljj|\. .tii-1 ..t !.;• ln.il;. .- .•:••?• : i.->u^}il. < 1 1- 1 W 11 .ir. I ::. .r . - 
.i.m;ii-( (!.•■ j.i 1 lie- -.nil l-.pl tlii m-a k.i./. h:« . r-.wn *t,l i .■:. • . 

' /-4«J. Wnihl.lTiiN lin- • In-l'lt! "••!" til*' iiMIIlt) *l>*|* -.U'l i» i ■ lltlli ttl'l'li ll.tS I.* - .1 

ii"l !««r . 1 1 1 > lil--rt\ in In* l-a.h»nk. tu! fli.it In i-.i.«- l!.< sirl 1*. -..- !i .- 
i! In* iua\ !••• f«>tiifl in ln« kuhunk. ami I.:m -at. U ki • |> !•• *■»•«- r :■■ 
>««-l<fi • r »» l- li'I-mi .iirt lainr* i--r win n««f In* *lamU .■«• ti< *• - 1 \\'n.. n «.i..| .ii i. •.-..■ •.: 
•>•■"'■'> (lit- >.u«l jii-liit- mI tin- I- >r« 1 til.- king al-n. ii. t iat-I. aff.-iwarl-. !.■•*.• a? • - 

• lt'l;i«T> nl tli«- pml •■! tiif -.i.'l lnr*l I In* k.l.«:. h< M- Ii at W«im.. k :n ar. : * r 
the tnlifit) ul<-(<--anl. nit Kil'la). tin* »;Alh •!.•> ■■! Au/ii«t. ill ()•#• »-i.'l ••-.* ; i 

»f«ir «•! tin- n u'li ••( tin* -ai'l |or<l tin- k:it,r. i«l«>r»- t !••- r.^ht h- n -^*» .^ 

William |..r«l M.iii«!i* M. ihii-t jii>tu t tin- -a;l l..nl tin- km*-. -.-•.;■ -i ' ' 

)pil«i |'li -it* l.i-|iir»- tin- kiu^ Iniu-t-If, Mr >.«liii> >tal!"rii **in-.tln-. kf* .;: *.. «.- 
«•!" tin- l-ar>»u- i.f tin- « x« h«-«jW«T «»f tin* «ai>t 1« *r«i lh>- kiitpT. ai.«l ■ !!.• r* :L- ? 
l.-ll-iw-. ju-tii'i- ••! tin- -ail 1 r.| tin- k.iipT. a-M^n.-l !•>•!• ii\.-r h.» »a. 1 g% • 
nl tin- I'luint) ali'ii"«.ii<l ••! tiif (iriMUnTn ih«r«;n l--.ii,:. h\ tl..:r j.n.j- r Lat .« 
ili>ili-liv*-r lii-n- in ifiirt "1 r»-«-«-r<i in t- »r tn •■! tl.f U**» t«« l« •!•■!• -.- nihi — -I A-*^ 

Arralcnmrnt. AlT»kW\HI^. t'-wit, ill tin* »aiin* 'I. l.\« r> •■! lh.« jj^-l •<! th>- *^il 1 rl ..~ 
km>! i •!' hi* i-Miuit\ il-T.-.i.-i. mi tin* -ai'l Kn>la>. th>- •i\th *[a\ ••: A -*-a»: .- 
tin -al-l -•-«-■ •!••! \.-ar nf !!■•- r.l^'li ..! (h* a -a.-i i-r-i II. r kili«;. UMi- ll*«» ^--i 
jii-lii'i- "t tii<- I.inl th«- k.ii/ la-t ul-.'. i- i..kiu«-l aifl ii'j § . r* th« »r f^l. «• 
at'ii.-ai'l. hi-ii • ■-••im-tli tli*- -.•:«! lVt«-r Hui.t. i.n li-r 1 1.*- • *- :■ - 1 > ..f W ... -- 
r.i-'wn*, . — ju.if. -i**-rit! •<! tin' fi.iiiity iiS-T. -a. 1. ft win-*' « u«:.-l]» in v.- 
-J.i"! <>1 tli*' «'-iiiit) at.ir.-«a:.|, t<T tin- » .ill-.' .i! -r.-.i.-I, In- \.*\ I---I* !->* .*« 
(•■iiiiiiitd i|. I • .nj I'lxii^hf t'. !ln- I'.ir In r«- in :..- \t>\+-r |- r- u » * ii.<- ^ i 
-ht-ntl'. t-« wli -in In- i- h. )•• .•!-.. i .ituiiiitt' -I. A\!' !■ r:i»«.'li l-;i*j I- ii.ir .•- . 
flu •Miitij: tin' | ri'liii-i- in tin- »ai.| i:i i.> V... n: .i'( <•)•- ifn-1 uii I - t.*.'i»<: 

IVa: n .1 jj-.i'.ii iif-.n lulu. ln-M In* Mill .i« «ju;l hill.— it tin !•••!. !.•■ -.(.:!. flu! I.*- .« I. t f^ 'i 

Iw- lln-ii'i.t. ami tin i.*i| l-T jr.Hi.1 aii.|.".il In |.ist« I. .:.*». l! ii|--ii ;!.•••« •.n!r> 

A\n John Til. n. .■».•. i--|inr»-. i h*rk ••! tin- a—./.** I.r tin- ^tn.tv *f.-f*^ov • 
who j.r- -«i lit. - tor tin- *ai<l l-.nl (in- kn.' :n th;* l-half. •!• -tfi H.-- i * - 

rm.ru. I III l:> I..KI. !• ! .i jur\ tin r* 1 1 1 — - 1 ■ InT.- •.•:,".\- >l.at« 1> •-•:m- l«J-»r» !!.#» w i 

jn»!. 1 tin- lofil lin- kinj l.i«t alni.- m- u* i>.ii«-l. nii-1 ..tln-r* tlnrir f«- w «• 

at..|. - ii.|. of It. -■ ami l.iwlul in. -ii ..f tin- !•• jh<-oiirh»-l of lin- aai.1 |«r.»t 4 
I.:»h(li"tln . in lin- ifiilili of W.irw;. k .i! ■!« -a.-i. \>\ *mI.'<mi tin- truth *4 t_* 
iu.it:. r iimv I- Tii" l-i-ft. r kiioun. .ui<l who .ir>- ii<>t ••! km !•► Jhr «avt*l |Vr«<? 
Hun!, to i. , m/h,.,- u|-.ii tin .r .-alii uh> f:.< r !!.•• -a.- 1 iVt.-r llunl >-• r-*-"! 1 
i«f tin '• ]"h\ .ilci IMUI'i. t Hi fin- llrl.' t-i.< lit u!>>r.-^in| *!-•»•• «|-^ .ti— L « 

not irn/.ti I-. . .in-.- .i- wll tin— ai>i .loi.ii !'..■ !■■ »•-. h|... |,r-».>. .a.- f-»r :: 

-.i..| |.-r<i tin k:i.: :il th;- l--K.nl!. .»« ih- -.•.•! lV|. r Hui.t. l*A»-« | Ul lh*t- 
- |\«- Uj.'li tin >.ii>l ;wr\. Alnl tin- |i;..!« ••! tin* --U-I JUM I % !.'.•• «A^1 
•I.- l.!l * -\ tl.i- ] ui|--i- iliil-ili. ^i* <i :m I i.-'itiiixl. !•• «i!. l***i-i \V k i:^tr» 

.h.i.n •*!!.;•!.. i'!.o| l4 .i. II .ii... i ii.ifli- N .' K . -. It.- I.inl M«t. W«2uir I^k-* 

M ii:l . i\ l.i.. J.in..-- Whit.-. \V;||..imi Hit.-. ••liitT «fM-*n. lUrtht-X-a^« 

N i-ii .ii i il*n'\ I., iij. l>.-.n^ .-aih-1. • ■•im i : uh.i. U in/ ••It-«|v«l B lri*f«i. aa-I 

-Wi«:ii ! ■ } ■ ..k :\i" !i tith ••! .ili-l i <-fi' • rn.iik 1 tin* |*Tfi-tiiiw«. U|«*fll th«*i? <ml>* 

\,rl • ,■ <i -.1.. MM. II.. -.1 I I'. !•■! lliilit 1" iTUtlfV •; !J,. f. l..|j% alfi iuur\l*-ff *i «<j-«-wk 

■'•*>••• '-ni.,.. i" -■■> ■ .. u.-. lint-.- f r:u .i:- r* > i. i. c I \ tin- xii>1*«-1iu«*q: Af »rv-j^rti 

;• ..' \. -i.|; ■ -■ <1 .!„ ■. l -t i..-:.. ,n. i !:..i^ 'I., '.ml l'« t#-r Hunt *l lb«- t.rrM 

! . i ••'. ■!,- .itti ii; •;:■■■ r r .it U»> turn •:iir«* t. lh.« -i.s**. 

ill i. * i : .. i'ii .Hi'. - m ' ■■■■i- ■■; • i..iv. .-. i i. i- «>r fri*«-iu« ti"«. in th«- «*jt 

. .,i,:. * \V . \ . k -i .- -■ -ar.. ■•■. ! "i.. kli *a 1. .!.•.• ••( tli* «aj-1 ;ur« «-% " 

\t. i .; .. ' .:'i..* '!, i- : . .1. i 1 ■■! It.- «.i:-l I'- :.-r Hunt, .f ti«- h-AlH 

■ ■: hi. ■■■ ■ .1. 'i..i _• !■■ -.•*» i i .■■■■■ ■ : .«■ - i:>l ;u-t !•■«•• hrrv <-u/Lt (• *. 

i ; ■ i. '..■ s :-..-■•.:. I *■: : * . I ' ■ \ ?"■ . *-l l>* ju*l<tiK-iit an i n— 

i i ■.■■!, .,„ 1. 1. :...,, a;... i. :...:.„■:-...:..•: ».i.'... ui.li ^ a» L«* l-«rf««r« La*i «^.i 

1 IL.« «l-IUf (.1 it U. •■ |. L. i I >1 tt'.- ■ ••**! .-»•• T A « «mt» IT. c 9^ 1 4t 
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WiiF.RF.rpox, all and singular the premises being seen, and by the said J ud ']J n * nt °* 
justice bore fully understood, it is considered by the court here, that the ° 
said IVter Hunt be takon to the gaol of the said lord the king of the said 
county of Warwick from whence he came, and from thence to the place of 
execution on Monday now next ensuing, being the ninth day of this instant and dissection. 
August, and there be hanged by the neck until he be dead ; and that after- 
wards his body be dissected and anatomized. 

Sect. 2. Convictio.v of Manslaughter. 
upon their oath say, that the said Peter Hunt is not guilty of verdict: not 
the murder aforesaid, above charged upon him; but that the said Peter g^iilJtf^JJlJ" 7 
Hunt is guilty of the felonious slaying of the aforesaid Samuel Collins; and slaughter. 
that he had not nor hath any goods or chattels, lands or tenements, at the 
time of the felony and manslaughter aforesaid, or ever afterwards to this 
time, to the knowledge of the said jurors. 1 And immediately it is de- 
manded of the said Peter Hunt if he hath or knoweth any thing to say 
wherefore the said justices here ought not upon the premises and verdict 
aforesaid to proceed to judgment and execution against him: WHosaith that Clergy prayed, 
he is a clerk, and prayeth the benefit of clergy to be allowed him in this 
behalf. Whereupon, all and singular the premises being seen, and by the Judgment ^ u 
said justices here fully understood, it is considered by the court here that ^"13, and de- 
the said Peter Hunt be burned in his left hand and delivered. And im- livered. 
mediately he is burned in his left hand, and is delivered, according to the 
form of the statute. 8 

Sect. 3. Entry of a Trial instanter in the Court of Kino's Bench, upon a 
Collateral Issue ; and Rule of Court for Execution thereon. 

Michaelmas Term, in the Sixth Year of the Reign of King George the Third. 

Kent; Tho King] The prisoner at the bar being brought into this court 
against > in custody of the sheriff of the county of Sussex, by 

Thomas Rogers. J virtue of his majesty's writ of habeas corpus, it is ordered Habeas corpus. 
that the said writ and the return thereto be filed. And it appearing by a Record of attala- 
certain record of attainder, which hath been removed into this court by his dern * d » 
majesty's writ of certiorari, that the prisoner at the bar stands attainted, by 
the name of Thomas Rogers, of felony for a robbery on the highway, and fo » 'felony and 
the said prisoner at the bar having heard the record of the said attainder 1^/^^ ^rd 
now read to him, is now asked by the court here what he hath to say for what he can aay 
himself why the court here should not proceed to award execution against J.° t £^ of "^ 
him upon the said attainder. He for plea saith that he is not the samepiea: not the 
Thomas Rogers in tho said record of attainder named, and against whom* UM P OT00 - 
judgment was pronounced ; and this he is ready to verify and prove, &c. 
To which said plea the honourable Charles Yorke, esquire, attorney-general Replication, 
of our piesent sovereign lord the king, who for our said lord the king in 
this behalf prosecuteth, being now present here in court, and having heard 
what the said prisoner at the bar hath now alleged, for our said lord the 
king by way of reply saith, that the said prisoner now here at the bar is the •wring that ha 
same Thomas Rogers in the said record of attainder named, and against *** 
whom judgment was pronounced as aforesaid; and this he prayeth may be 
inquired into by the country ; and the said prisoner at the bar doth the like: !«■• Joined. 
Therefore let a jury in this behalf immediately come here into court, by 
whom the truth of the matter will be the better known, and who have no Venirt awarded 
atrinitv to tho said prisoner, to try upon their oath whether the said prisoner *******'. 
at the bar be the same Thomas Rogers in the said record of attainder named, 
and against whom judgment was so pronounced as aforesaid, or not: because 
as well the said Charles Yorke, esquire, attorney-general of our said lord the 
king, who for our said lord the king in this behalf prosecutes, as the said 
prisoner at the bar, have put themselves in this behalf upon the said jury. 
And immediately thereupon the said jury come here into court; and, being Jury •worn. 
e.eeted. tried, and sworn to speak the truth touching and concerning the 
premise* aforesaid, and having heard the said reeord read to them, do say 
upon their oath that the said prisoner at the bar is the same Thomas Rogers Verdict : that ha 
in the said reeord of nttainder named, and against whom judgment was go ^ *** ,wnt * 
pronounced as aforesaid, in manner and form as the said attorney-general 

' S««f pr»Tf«linK note. 

» li.-ii.-ht ..f ol»-r»ry iin-i burning in the hind being now abolished, (eee 6 Geo. IV. c. 25. 7 4 8 Geo. IV. 
c. •>,; thw i'oria will require alteration accordingly. 
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hath by hi* «aid replication to the* aaid |»lea of the aaad prianner b*»w/ Lrra 
at tin* Iwr allegi-d. Am* nbriim»» the «aid attorney -general mi )«-t«*if <j# 
our •aid |npl the kin^r ih>w |»rayeth. that the court here would iff»-***l to 
aw.ml i*x«-<-tithiii against him the *aid Thotnaa rlngcra upon the •**>! a4- 
itiHiifif tatiflfT. Wuikiih»v nil ami singular l In* |»reinwe» l*eing now «r»-*i af*J 
~ full* uuder-tond by the «tHirt here, it iii «riuiftu» liy I he court h«rr iL+t 

••*••• iiihiii lw i|<iiif ii 1 1 m th«* «ajd |*ri»«iiif*r al the l*r ft»r the aaid fri».ni .n 

{•iir*u.iM> «■ of tin- *ai«l judgment, according to due form of law A** .: * 
iftl) «>r«l«-r«-l thttt he the said Thoma* Kogcr*. the |iri«mcr at the *•*/ *- 
now i •iiiitnitttxl tit the imi»Ijm1v of the dicritT of the itiunty of Kent a- « 
al«o |»r««-nt here m court) for the puri«eje afnreaaid : and thai tl.«- *ti 
hh«Titt fif Kent tin execution ii|mn the *aid defendant the pnafwif at tfe* 
\mr for the »aid felony, in pursuance of the aaid judgment, according *•»<••» 
form til" law. on the motion of Mr. A ttornrjM General. 

By the i '. **Tt 

Skt. 4. Waiiant or Kin rno^r on Jrtn.ni^T or !>■«?■. at thb <ta«n*& 

<f H>L-I>BLIVBBT IX LoSDOK 4*0 MlDDLBABI. 

l^nmlm \ To the dieriff* of the city of Lnmlon ; an«l In the ■herifT M th« 
*uui county of Middle***; and to the kee|ier of his inajeaty a 

MiiUfrs^s. ) gaol of Newgate. 

Whebb ** at the M>««ion of gaol-del irery of Newgate, fur the city of I^itvina 
and county of Middleaex. hoMen at Junticc Hall in the <Hd Baik-y. on tW 
iiiuctevuth tlnv of <Vtol*-r laM, Tittrirk Mulmnv. |{ogf-r Jonea. <li*/b-~« Km*, 
ami Mary Smith, received wiiienec of death f«»r the re«|««ctn#» off. -me* .a 
thi-ir fM'v«*r»l iiiili«-tiii«-iitfi mentioned: Now it I* nbbbbt ob»bbb» tt»*i e&*> 
riilion of tin- »uid cciiteiicc U* iiiuilf «ml done u|m»ii them thr *m**i l'air> a 
Million y uml Hop-r .!om-«. on \V^iin-**Uy tin- ninth <Uy of iLi* .k»iac,c 
month of Nov«'inlM*r, at tlo*n<«iml |»latf of fx •■rut ion. A*Dit u hi* nva;**:* • 
com nut n d that «-xi k riitn>n of th«* *aitl M*ut«*ni-«* uj«m them thr mi«I • hMr^m 
King ami Mary Smith be n-|ut«Hl. until his majesty'! file— ure t««u(h.a4 
them be furtlier known. 

<ii**t* umler my hand anil seal thit fmarth <iaf 

of Novemtier. one thouaantl MTrfli hun4re4 

ami aixty-right. 

Jambs Kibb. Rerorilrr. i^l 

Sbit. 5. Wbit or Exhttios rrosc a Ji-im.bb^it or Mtbubb, bbiobb tbb Ki«« 

IX I*ABLIAMK*T. 



Obobcb the StNitnil. by the eraee of (trwi. of Ureal Britain. Fr 
Ireinml King. Ivfi-niler «»f the Faith. »ii*l «n forth, to ihf ahenir* r*t \* 
ami nherill' of Mi'Mhitex. BTefline. Whbbi«<« I-awren*^ earl Fenvn. ry. 
count Tttin worth, hnth lnvn imlirtecl of felony and murder Ky him 4*mm 
ami «*oiumitt«'il. whn'h «ai«l inilietment hath hn«*n rertiHeil Kefnre «• ra <^r 
|*r«"M*iit |uirli:uiifiit : and the naiil IjAwreni-e earl Ferrerm, Tfrrma t 
worth. Imth Uvn then*ii|inn arraiirneil. and nt«*n «aeh arrai^timefii 

{•l«wlt««l u«it guilty: and the «an| I j*wrm<N* «<*rl Ferrera. rhacoont TtB)««tk 
lath U*for>- ii« in our «aid |iarltamt»nt U«en lri«-l. and In doe Ihrm of %gm 
ciinviel«-t| tlnT«Hi|': nnd whfri*aa judgment hath been glren hi oav aael far- 
liam«*nt that the %*i<l Ijiwrem'e earl Ferrer*. ri«cnunt Tanrworth. akalf W 
hanged by the n«M*k till he i« f|i«fl. ami that hia body be diaaaeied a»d aaa> 
toini/^l. the ••xei-utiofi of whirh judgment yet rernalneth to be dnate Wt 
re«|Uir*\ and bv iIh»«m» |irt-ent* Ptri«-ily command you, that Ufioa) Mob«4bv. 
the fifth day of May in-taut. Iietween the houn> of nine hi tho aatwmnaf amid 
one iii the afteru«Miii «*f the «gtme day. him the amid LMrreM* earl Fe 
TiMt Mint Titmwiirth. without the gate of our tower of Lnaxftoa) fu» riwj \ 
uii<l then- t<> U* ilflnfre*!. u» bv another writ to the lieu team t of < 
of l^oiiditii or in hi« f|eput\ ihr« k t'te<t we have commanded) into \ 
you thi-ii nii'l then- r*-«>«>i\f : mtil bun. in r«Hir eti«toi|v an briaa^ ytwj l»wtBt> 
with cotiwt f" the ni-« a ti«t4>iiif<| phu-e of exnMitmn at 'nrbuni ; 
t|o i-uu-f •• \* i-tit tttfi tn !••• th»tie ii|"»n the said fjawrence earl 
count T.iuini-rih. m \mir « ii-t«N|y >o l4*iiig. in all thing* aerordsay to tW 
»jud jtnU'iin nt. Ah'l the *«»u an- bv no meaiH to anh, at roav per#L 
WiT^r«* «'ur- If Jtt \lV»tiiiin»ier. the M^uid day of Mar. in tW tVim fk hi 
\*-*r i •( inir ii'igu. Yoauaawl Y< 
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[N^I^DlictelJ. 



8ECTION II.— Of the Future of Laws in 
General. 

1. What is law, in its most general and com- 
prehensive sense ? 88.- 

2. What is /atr.in its more confined sense, and 
that in which it is the present commentator* $ busi- 
ness to consider it? 39. 

3. What is the law of nature? 89. 

4. To what one precept may the law of nature 
be reduced ? 41. • 

5. Has Qod revealed any portions of this lam 
to us ? 42. 

6. Upon what two foundations depend all hu- 
man laws ? 42. 

7. As the whole race of mankind form sepa- 
rate states, is there not a third kind of law? 48. 

8. What is that law called by which particular 
nations are governed ? 44. 

9. How does the commentator define that lawt 
44. 

10. What three forme of government are there ? 
49. 

1 1 . What peculiar quality does each of these 
forme of government possess ; and what effect have 
these several qualities upon the laws of their re- 
spective government*? 49, 60. 

12. What is the nature of the British form of 
government t 50, 61. 

13. With whom lies the right to make law* in 
every government f 62. 

14. Of what four parts may every law be said 
to consist ? 53, 54. 

15. Wherein consists the difference between 
those things prohibited by the law which are mala 
in se, and those which are mala prohibitat 64, 65, 
67, 58. 

16. What five helps are there to the interpre- 
tation of law e t 59. 

17. How is equity defined by Grotiua? 62. 



8EC. III.— Of the Laws of England. 

1. Into what two kinds may the municipal law 
of England be divided ? 68. 

2. What does the first of these kinds of law 
include? 68. 

8. Where is it to be found ? 68, 64. 

4. Of what degree of antiquity must its max- 
im* and custom* be, to entitle them to validity? 
67. 

6. Into what three kinds is it distinguishable ? 
67. 

6. How are its custom* or maxim* to be known ; 
and by whom is their validity to be determined ? 
69. 

7. What is the doctrine of the law as to JbJ- 
-ecedentef 70. 

8. What three things do the rales relating to 
particular custom* regard ? 76. 

9. Wherein do the cuttom* of London differ 
from all others in point of trial t 76. 

10. What are the seven necessary requisites) 
to make a custom good ? 77, 78. 

11. To what, however, must all special customs 
submit? 79. 

12. What are understood by those peculiar law* 
which, by custom, are adopted and used only in 
certain peculiar courts and jurisdictions ? 79. 

18. What is understood by each of these laws, 
absolutely taken ? 80, 82. 

14. What are the four species of courts in 
which these laws are permitted to be used ? 88. 

16. Under what superintendency are all these 
oourts? 84. 

16. To whom does an appeal from them lit, In 
the last resort? 84. 

17. Of what does the second kind off 
law consist ? 86. 

18. Into what four kinds is it distinguishable ? 
86,86. 
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lf>. What tw . r..iitii'i-ii. n- lia- it *i?hih?nr«! .ifthr.l.w .ni;':i at. l.j tfatol* * • ".** . Ill 

kin-l hi ; i. .in* *•• i- \m % I"*. '•■ • 

I'm U|,i! hi -i)i. j. ii jfipu »l nil. • i-i *••■ ">i II l'i ' » »' » »■ 'Kr i-«f rm|«<«rfr-| ■ ■■ *.• 

hit«ih| «;!h rt-|»tr>l i" flu- i--n-inirin.il «if llir *-y -fain'r Jj'n.. Ill r 4'. to) waa: l *• i« 

.....Ii.| k i f i I <>l .-i-i •. -i i» ' "7 '»! d.-kli-.Wirl^r »% is.r r.r>l arlirlr •.* !a# 4 '»■ -# 

Jl fiii aliV pi.! !■•••■■ in- i.iir •■> r ''f.tfv tr*,fs ■•!/'." 4fi-l 1 1 •• I. Mil \ l-**«reft !.:•/.". #■• 

r-MMi-lii-i iiilniwii^r lu^ittro xhlv .trr itif\ "i«- V ■."■v in I f ;.# / a.v-i Mi:>r / .4**"f j • ;■■■ 
C -liiri •iiif ' ■'-. I- H'-» trt- »r _\ ' -<*/* i «•■»**•«« at. A -jm 

SK«\ IV -"• ■'.' '*• »i"t .s'-i.'f r» rA- /.■!«■• »■' rS,, * # - " r ' '• l,rf »•»'•"•«»•'». *■■»•*»*•■■ ! " "• 

/„.■„/ I-i * l» »' | trt of l h« ■'<• !■ •«>•;«• I • ;.• 

r. t-im> h j ■ . -iii I mK\l |.arf ♦■■ the ^ .r *: a 

1. ^* 11 \ r ■!...■• '■■■•■ i . ■' -i ' /"■. ;■' it /. I.\ ihr uf i.itr ' •.* f • .!■/■*•■ : %• II" 

.NMHmr.n ,.|. . ::i. 1.. !•■ ■• '. || T-- vlnf !»«■ •Ii»i«. ft* i» lh» •■•- % * 

•J. Il»» t« M • „■■ \.Mi.-l in I in whi» |nr >."•»./ / lit' '.• ' II" 



-■. II"" •— mi '■'■ '-• mm ■»■■--! -■»"•-«■>"■■ 1 «-» «||3I ■!■■»-— .Ill" -I I ■ l>i >' 1. «»»-■■ I ■ « . «- _M 

|p»Trrin"l . »li;ii .-i*i i nit ilifii*. itiitl \t\ wliniii mi tit »j'*it f i •• > .)i'ii >, rihln.irih >^n •:«* 

may «ll I'm .il irnil.Tf uii-in,; ih.-rr »••■ lrir«i * ini|>m«r.| aii-l >tr«iiir>| * Ml II- 

W. 17 Hot M ll.r M»-<»h'l .||«1«|.>B luMil.lri' 

ft. Il..w i- /-*.',!«./ ^..trriii-l ' !»«i !•»$ |M 

li. Ilu« ir.» ill- 1-1.- .! |« • . -. -. /■ ". ;f../, TA.J- In WJ,%I «v • .'A»n.,f HI 

nrf, \*v ^••n-riifl ' 1""« * p« Hi,»i i« i f »-* n-«», «h«i a n*v »»1 «s»: 

7. II. •« i« rhi- Mr ..f V-. ^-•\.rm-l* 1<»\ • W. ■. .^A ' III. I!", 

l^i. IT" MRal i- a .' f'/. vUt krti'M' !• «!•! 

H. Hi'W -in* »ln- !-].-» «.f «/»•■«. •. . l.'-.rrnt'U. >*."■*. n «•- u'lfy "r •'••*. »i.»' • i+lk*. vbftl • '■^'*- **i 

AM*rn*-y t mil lli«-:i i } j.t-nl;i J. - ^ v ,rn. -I ' I'*. what n ''i?a.*; ' 11".. Il» 

( J. II"W an* i.ur /' •'• ■■•■ ■-■ i ■ ■■!■/ fHTiM-1 * Jl Hhni »■ • 'iii'ir^/iiwi. wlifti fk««« 

'107, l*UV r.i 4 >,!#f nr.- t. >• ■? 'It.-* ft«lurr ; «L»n*-« :t -&« 

|0. I »| ill it i|i*ii- »--rt- »r ii '' '■■»ii»«, «i'h oripfiii <>f llnir |-rii il*-||r« . h>.« ver* il« |^«m 

rminnrl In llinr .nifiii tl |-<l:r% ; « i H i<* tin- t>>! in i.f lh« ir ••«n«r- i* :l«'i-l IB .7 llrft \ 111 . ft»| 

of «;«'»^r '.- in i. ■>>' • I fl... .. tfi-1 » l.jt i« ■!•■ «h>. ir«- I li-»«f -■» u. r* h.w * 1 1 •"■> IS* 

rlarvil. :i- «■• tl..- '.i»-...t ; ■■■■■ ■. .... \.\ «inu*f 22 Wi.-ii i- ihr /f.* / /.'■« f 1 1 ■■ 

• A h W. III. r .'J. -tipi i« i.. tin* Mjl...|.Iiii«ti.>ii i' : Win! :• i ■ »%■* •'/-**:** I J" 

IS00K 1.-0F THE UHJIITS OK I'RKSONS. 

mii.il ' I •] 

I.'i WLn i* ihr •h*rin<*ti»n brfvrva • mC 

1. IViht n»-r flu- f«.< f.riiniri -%rpl |<nin-i|.al mi*! * n.irwr.:/ /"i A ' 1 '.J 

o/»Kr/J i.f llir li«« ..I llnjrl ilfl ' "r.'J l».. Wlm! .{.k-» n iy^-i r«f>r« MJ W Ia tW f«T 

*2. II. -w i«llii- f;r-r ■■! tltt •■^•» «.iiK'li\i>lr«|* •*«|i»l in-untr .f % •• t-f*r k.mm." %*4 «»■! -• 

]*J2. rnarlnl i.. ihr *tmi> rffrct hj M*l»t«« i M« 

Ii' |f..« i. fl,«. »rr..n.l ..f fl,.-.- . ' ; ...-i •u>-li- III •■ ■«. ar. I .'- I l» III t> Jl ' |U. M« 

ti.lr.1 ■ l.J IT In •(.•! ■!•*• ill* *«<c-i«4 «i««». a « r^kf i/ 

4. I if »■■!• ■«.« »..ri« »n* ih n.;' • • ' ; *r- Knjrh«hn»rn ...f k .fl * 1^4. 

f-fif «hi. h ir.- . ■.I..H.4II I.-I (•• I r.-4-nr-l l.i fh^ I* Wlm i. « vritnf W&— a n y . 1*4 «W« 

riN'..-' ■ ' I .' ■ may n I* -nr-l ..m * I3.Y 

:•. II. « i«. / liu.l-l '•> llir liw • 1U.1 f.«. W|. M t .|.<- ihr Uw Mil by db^ni »/ ■•■ 

•i I if « I, .■ J w ■ -.- •!• air • l.i 'i;Vi ■ • I'/ri at, ;ifi«- a"i»». ' # I -• 

ci-t.-i'l- r. i -i ■■.:■■•!■ r ii i»i,r tl . i|».-i»i ' J J I J" Mini i« ufrf*Mrj Ia mI» tt Mippw* 

7. Ui.i! ■!••! i« -•! »• !■■ ih- ".i 1 -- ./Nf* "■'*• Ii»t.,! . an I »Kra i« tka /— i*r — t Vi» » i 

rf t< f.. . ..j . ,- :.» l.i .Ifiaiu il.r i ■■ *" • 1S7. 

s \\i .• ■- ; . . r i <- . - ■ • ]-.''■ Jl i an at. X\i£. -hmaJi \m rnCrmiftH fr«B 

'.« ||. « - • ■ "i. i:-!.!.^-ii*ln-l Irinnj ?l.r k.:if I -ni " 1 .17 

fr..m • « ■ ■ :'.' iini.rl-r.. n.|-**ll«Nil to b*v» it ? 1 TT 

!«• Il-i- . / Kn^li.h -". In «!.«'. I— ibr (kinl il w fW l i rytf «/ 

Dirnl^r. i ■ I !•■ i . .i ■!.' U7. I J* Kh|r*' a l>nirii v n«i*i " I'M. 

I) I x < ■- j •;■ iri -krti. >- J 4 In ■»«. il t-ttM K* U nft rfa l %m \%* p%%6> 

ft ,.......).-.. i .1 ]_• that a nn r».| %h.-nM b» »*4a tfcr>— ffc tl« 



l"j |. ,. ... -■ ■ lj-» jrr.-Mii U ..f a jr i ir |-rra.-ft. bo« »lU I 

1 ii .- .- ii, ■• ii -. .. .-.-ii i ■■■:.!•: ■ »1 |«ra«« to 

■jJt ;< I '■'■.. ■ * • .l»g li air ' 1 *'.*. 
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25. What tain only can a subject of England 
be (<>n -trained to pay ? 140. 

26. Wh.it arc the five secondary and subordi- 
nate n/"«>/'<tf rights of Englishmen? 141-143. 

27. What does magna carta say as to the right 
of every Englishman to apply to the courts of 
justice lor redress of injuries; and what is en- 
acted to the same effect by statutes 2 Edw. III. 
c. H, and 11 Kie. II. c. 10; and what is declared 
by .statutes 1 W. and M. st. 2, c. 2, and 16 Car. I. 
c. lo (upon the dissolution of the starchamber )? 
141, 142. 

28. To prevent any riot or tumult, under the 
pretence of petitioning for the redress of griev- 
ances, what is provided by statute 13 Car. II. St. 
1, c. ") ; hut, under these regulations, what is 
declared by the same statute 1 W. and M. ? 143. 

2'». What is declared by the same statute as 
to the right of every subject to have arms for his 
defence 1 144. 

CHAP. II.— Of the Parliament. 

"1. What are the two classes of relations of 
persons? 140. 

2. What is the most universal public relation 
by which men are connected together? 146. 

3. What are the two classes of magistrates ? 146. 

4. Into what two branches is the supreme power 
Hivided? 147. 

5. Of what antiquity are parliaments? 147- 
140. 

6. What are the manner and time of the par- 
liament's assembling? 150-153. 

J. What do the statutes 16 Car. II. 0. 1 and 
6 If. and M. c. 2 # enact as to the frequency of 
holding parliaments ? 153. 

8. What are the constituent parts of a par- 
liament? 153. 

9. W*hat voice in making lavs has each part ? 

154, 155. . 

10. Of wkom do the spiritual lords consist? 

155. / * _,.' 

11. Of whom do the temporal lords consist? 
157. 

12. Do the lords spiritual and the lords tem- 
poral form two distinct estates? 156. 

13. Of whom do the commons consist? 158. 

14. Of what authority is the power and juris- 
diction of parliament? 160—162. 

15. What are the disqualifications of a member 
of parliament ? 162. 

16. From what one maxim has the whole of 
the laic awl custom of parliament its original? 168. 

17. Of what extent are the privileges of par- 
liumait? 164. 

18. What are some of the more notorious 
privileges of either house of parliament? 104— 
167. 

T.>. What afe the peculiar privileges of the 
hnu<e of lords?) ]ViW\M.4- ., 

2«>. What* are the peculiar privileges of the 
h>u.<e of commons ? 160, 170. ^^ 

>• knigh's of the shire? 172, 173. 

22. What are the qualifications of electors of 
c it urn* and hurgrsses? 174, 175. 

23. What are the qualifications of persons to 
he . A cftd i.'tem't'Ts of the house of commons f 175- 
176. 

24. What is the method of proceeding in re- 



1 gard to elections, both of knights of the shire and 
of members for cities and boroughs? 177, 178, 
180. 

25. What measures are taken at ejections to 
prevent all undue influence upon the electors; 
and what if any revenue officer intermeddle in 
elections? 178, 179. 

26. What is enacted to prevent bribery and 
corruption at elections? 179. 

27. What if the returning officer do not return 
such members only as are duly elected? 180. 

28. What is the method of making laws t 181- 
186. 

29. In what two ways may the royal assent to 
a bill be given ? 184, 185. 

80. Whom hath an act of parliament power to 
bind ; how only can it be altered, amended, dis- 
pensed with, suspended, or repealed; and what 
is declared by the statute 1 W. and M. st. 2, e. 2 
as to regal authority over laws? 185, 186. 

81. What is an adjournment of the houses of 
parliament? 186. 

32. What is a prorogation of the houses of par- 
liament? 187. 

33. What is a dissolution of the houses of par- 
liament? 187. 

34. In what three ways may this dissolution be 
effected? 187-189. 

35. But, the calling a new parliament imme- 
diately on the inauguration of a successor to the 
crown being found inconvenient, and dangers 
being apprehended from having no parliament in 
being in cases of a disputed succession, what 
was enacted by statutes 7 & 8 W. III. 0. 15, and 
6 Anne, c. 7? 183. 

36. What is the extent of time that the same 
parliament is allowed to sit by the statute 1 Geo. 
1. st. 2, c. 38 ? 189. 

CHAP." in.— Of the King and his Title. 

1. In whom is the supreme executive power of 
' this kingdom lodged ? 190. 

2. Under what six distinct views may the royal 
person be considered ? 190. 

8. What is the grand fundamental maxim 
upon which the jus coronas, or right of succes- 
sion to the throne of these kingdoms depends ? 
191. 

4. Does the descent of the crown correspond 
with the feodal path of descents chalked out by 
the common law in the succession to landed es- 
tates? 198, 194. 

5. Does the doctrine of hereditary right imply 
an jpfrfcasible right to the throne? 195. 

6. The crown being capable of beirg limited 
or transferred, does it not lose its descendible 
quality? 196. 

7. What kings have been successively consti- 
tuted thw common stocks or ancestors of the Eng- 
lish decent? 197-217. 

8. What did the convention of estates, or repre- 
sentative body tflkhe nation, declare at the revo- + 
lution+Qll. I , •- % M 

9. And how did they settle the succession to 
the throne? 214. 

10. On the impending failure of the Protest- 
ant line of Charles I., (whereby the throne might 
again have become vacant,) to whom did the 
king and parliament extend the settlement of 
the crown? 216. 
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CHAP. IV— Of lk< Ktng'i R<y«l /'.i M ./y. 

1. What \* the fir«t and ni'*t considerable 
branch of the king ■ r.yj/ .f.jmi/y regarded, hjr 
the Uii of Knglnnd * *Jl*v 

2. What are ihr ihrer kind* .if queeni? 21*. 

3. H Ii»i iirc ili* |n>wrr«. prerogative*, rif(bl«« 
dignitiea, and dutiea of the first kind of yknuf 
SlH. 222 

4. What an* l lie prerogniiTev of l he second 
kind of •/•■'•I .iln.tr other wotm-n T 21*. 21' 1 

6. In whrtl «!•■«"■ her ** ******* r..it«iM ? 21'.*- 222. 

0. Ith-ftf are the prmlegvn of (lie lliir«l kind 
of yew* ' 22-1. 

7. How »re the /'mnv •/ Wn/'J or A'ir <#/yd- 
rraf to (he <v«.u n. end hi* men/ c»ns<*rt, and I he 
/•rwMi r v / <>r i'1-ii'M daughter of the king, re- 
garded by the l*w«7 228. 

8. Horn are Ihe rent of I he ruy<i/ family re- 
garded by ihe lawn? 224-22o. 

V. liot* the law make any di«linction between 
the king • rhiMrm and In* yr.iai/rAi/aV'a ' 22*i. 

10. What 14 marled by -tatulc 12 Hen. 111. e. 
II as to the capability of ihe deaccniUnis of 
the body of king Geo. II. to contract matrimony* 

2a*. 

CHAP. X. — n/ikt f*nuan/i UUmy%n 9 to tk< Amy. 

1. What are the four roaaciis which the law 
has assigned to edviae with the tiny? 227-2:Ih. 

2. By whom are /*nry counatilvn created? 
280. 

8. What are the Qualifications of a priry roum* \ 
Milorf a:u». 

4. What are the duties of a rriry cnuna*U%rf 

280. 281. ! 

6. What is the power of the pnry covnnit 

281. 282. 

ti. What are t^e privilege* of a/»nry etmnttl- 
tort 2«a. 

7. How tuay the/m y r-'unn/ he diraolvcd. and 
what is ena. i. ■! an to its disaolution by statute 
t> Anne t . 7 : 2;J2. I 

CHAP. \\. — ftf the A'uy's Ih*tu$. j 

1. What are the princi|Mil dutiee of the *my .- 
and what i« eipre*»lv declared on thi* auhject 
by statute 12 \ l:i w" 111. c. 2' 2:KI. 284. 2-W. 

2. By what contract ia he hound to e&ecute ' 
these duties" 2:UV 

•'1. rjH.ii wlini principle i« the duty of pro- ' 
lection impliedly a* much iiit-umhent upon the 
*i»r«r*tyn ben-re coronation an after? 23ii. 

4. With r."»jMrt lit (he Jwy'« «lu(y to maliftain 
the established mY/m*. what i* done by the u<7 
•/ a-aii'ii. "i \ntir. c h" 2.'t»i. 

I'll \ IV VII Of thf Amy* /Vrro/wnr*. 

I. Wh«t 1- H*iinlly undemfood hy tHe Word 
pr*Tfg,irti . • 2 ''* 
m 2. W h«( are ihi' tan. •|>eeic« ..r /•«•"', y^r/, and 

%ow are the« .i.-tint'.| ■ j.:'t. 2P> ^ 

■1. lilt" whit ihn-e k:nd- i:. 11 l he fir*t w|iecica 
I'f prrr- ;ri . t-. Ii\|.|i-.|< 2|n* 

I Hl.sl i- 'lir fir*t nlfrit'iKf llie law a«criliea 
In the 4»» ; tn a!m-h ln« /■ .- - 1 r -. i.<n«i«t«' 211 

■*• Wlijf i» if.i- d.f*t'rr!itr 'I'lurrii a lityand 
an *«•/»" • • 2 1 J 

(j Whir iiii...l\ l.a^i-ihe •uhjecta of KngUnd 
•i« * 



ia ease the rrown ahoold laeada their h^rbf a be 

pnrat* ta^vry f 24<t. 

7. What remeily have taey ia ease e/ saacb is>- 
taaioa by pu^lt opprtMu* t 244. 

H. Should any 4 tay eadeavuur lo aaibean iW 
conatilulmn hy breaking the ongiaal evsiira«« 
lietween him and the people. ei«*Ule the f«a»a»* 
menial law a. and withdraw aisaeelf awl •( ta« 
king«li>m. to what would this roajuaxrt*oa •/ cir- 
cu mala ii rr« anmuat T 24.V 

'.•. Hhai i- the aecind legal altnbwle ia whir* 
Ihe iw/i i/iynirv roaaiala * 24't. 

Id. What is the meaning of that attriK«ie * 
24*. 

11. What el«e d'«« the law 4etermuae in pejr- 
suance of thia principle* 247. 24* 

12. Whal ia the third legal altnbwle e/ the 
emy'ff oV Nlf v t 24V. 

18. la whal dues ihe Away's awraeeiiw ewsaaasl * 
2Ai». 

14. Itnw has Locke defined yrrrmf +n ** t *l£ 

K». Whal are Ihe eaay't five prtwriaeJ e»yic« tc 
av^Tfiye/irr*, aa representative of the pe^aea. ■«« 
regard to foreign cnarerna * 2M. 2&7-2V/ 

1»». Iltiw are Ihe right a. powers, wants* Sjsai 
privileges of mml*ss*dor§ deterwiiawd • Si* 

17. What are some of these privilege* * Z±l> 
2T.4. 2.V. 

\K When are //</#r» •/ aiereae aa4 
granted? 2'rf*. 

r». What does evayne r*rf« deeUre i 
foreign merchant a • 2 # "rf>. 

2ti. What are the K*y'« ail rights er | 
liven, and in whal *ii charaders is he < 
in domentlc affair* * 2*1. 2*2, 2**, 271. 271. TT> 

21. Whal five p«»wers has the Hay. 
as gm*r<tliMnmo within the kiagwVtai * 2*2- 

22. What, by .tatute 4 Hew IV. c 2*'. 
penalty for landing elaewhere than at law •■ 
yrf" itf the ##4 t 2>»4. 

28. Who. by ataiuie H Elts. e IX. ar 
powered to ae« up U^ ai or aa* aa*rse . 
what ia the fienalty for Uking down any ] 
»r*-a»*ri f 2 i M. 

24. If the ciay by writ of a# #vr*f raawwas nvw- 
hibit a man fn>m going abroad, or if lb* saw* 
send him a mi whea abroad rrwaiaa4 ag has 
return, whal ia the penalty of lianlis alismaia xa 
either caae * 2**. 

2'j. To whom have oar ***** ■sisgaisJ ibevr 
whole judinel power : and what ia a*** led, aa 
order to maintain the dignity aaal i**>aw«»e**je* 
of th*jw*fy'» in the ioe*ev»r nawrfa. by MalaSea II 
W. Ill c 2. and I tie*. III. c. 28 ? SfiT. 2** 

2*. Why would it be a still higtarr shiwiawj 
if the Amy aat ia Jm dy mmi ia rnasawaf an— a 
noajf a»j*. 

27. Whence arise* ta^awa/s*rsrwf***w*f ay 
doning .#«•<* j t 2«t. 3*9. 

2H. What i« the legal wH*a*f* *f thw ***/. anal 
whal follows (hence ! 270. ^ 

2tf. Whal force have lb* *-/ r nfiwia iT 
27". 

8". I'nder ' 
/•rrroyd.'ir^, 
merce. fall ? 274. 27*. 

:!| What three rights i 
head and supreme govcrwwr *f lb 

^*Nrr* • 27«». 2«). 

of what due* the fiaitiiawaw 
fMJ/ic<i/ «yaW, la EnfUweX **jsakit i 



• iviw www ! ■ ■ aav • «v«MaaBBai i 

pr wbat tare* article* vrflf t£ awsfH ¥ 

an far as k relale* I* sVnwnvjiat easa> " 
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CUAP. VIII.— Of the King's Revenue. 

1. Of what two kinds is the king's revenue f 
281 

2. Of what two natures is the first of these 
kinds of revenue ? 281. 

3. What revenue does the king derive from his 
bishoprics / 282. 

4. -To what is the king entitled of every bishop t 
283. 

6. To what tithes is the king entitled ? 288, 
284. 

6. To what portion of all the spiritual prefer- 
mcn(s in the kingdom is the king entitled? 284. 

7. What is meant by Queen Anne's bounty f 
280. 

8. Of what lands does the crown receive the 
rents and profits? 286. 

9. How have the grants and leases of these 
lands been regulated by act of parliament ? 286, 
287. 

10. Do any advantages arise to the king from 
military tenures? 287. 

11. What was the prerogative of purveyance 
and pre-emption ; and for what branch of revenue 
did what king exchange it ? 287, 288. 

12. What revenue did and does the king derive 
from uine-hcenses? 288. 

13. Do any profits arise to the king from his 
forests? 289. 

14. What revenue does the king derive from 
his ordinary courts of justice ; and what is en- 
acted by statute 1 Anne, st. 1, c. 7 as to all fu- 
ture grants of their profits ? 289, 290. 

15. When is the king entitled to, and what are 
called, royal fish? 290. 

10. What constitutes the wreck which belongs 
to the king? 290-292. 

17. What are things jetsam, flotsam, and ligan, 
and to whom do they belong? 292, 293. 

18. What is enacted by statute 27 Edw. III. 
c. 13 if any ship be lost on the shore and the 
goods come to land; what, by the common law, 
if any person but the sheriff take such goods ; 
and what is enacted to assist ships in distress by 
statutes 12 Anne, st. 2, c. 18, and 4 Geo. L c. 
12? 293. 

19. What, if any person secrete any of such 
goods ; and what is the offence of doing any act 
whereby the ship is lost or destroyed ? 298, 294. 

20. What is enacted by the statute 26 Geo. 
II. c. 19 as to plundering any vessel in distress 
or wrecked, and to pilfering any goods cast 
ashore? 294. 

21. What are royal mines to which the king is 
entitled ? 294, 295. 

22. What constitutes the treasure-trove which 
belongs to the king? 296. 

23. What are waifs, and when do they belong 
to the king? 29G, 297. 

21. What are est rays, and what must be done 
in ordrr to vest an absolute property in them 
in the king? 297, 298. 

25. What is one general reason why royal 
fi*h, shi/nrrrrks, treasure-trove, waifs, and CS trays 
should In-long to the king? 298, 299. 

20. What are bona confiscata, or foris-factm, 
and why are they vested by law in the king? 
299. 

27. What is a Jeodand, and for what purpose 
is it forfeited to the king? 800-802. 

Vol. II.— 42 



28. Is the law of deodands different in the esse 
of an adult and that of a child; and why Is It 
so? 800. 

29. By whom is the deodand presented ? 801. 

80. Are wrecks, treasure-trove, royal fish, i 
waifs, estrays, deodands, and forfeitures now i 
ally in the possession of the king ? 802. 

81. When does an escheat of lands to the Atop 
happen? 802. 

32. What is an idiot or natural fool; and wto 
has the king the custody of him, and of his lands 
as a branch of his ordinary revenue f 802-804. 

88. By whom must the writ de idiota mqtsi* 
rendo be tried ; and in what event may the km? 
grant the profits of his lands and the custody of 
his person ? 808. 

84. What is a lunatic or non compos mentis; 
and how is it declared by the statute 17 Edw. IL 
o. 10 that the king shall have the guardianship 
of such a one ? 804. 

85. What does the statute for regulating pri- 
vate mad-houses, 26 Geo. III. c. 91, enact? 804. 

36. What is the method of proving a persoa 
non compos? 805. 

37. Who is generally appointed committee of 
the lunatic's person, and who of his estate ? 806. 

88. What has chiefly occasioned the necessity 
of granting to the king his extraordinary or 
second kind of revenue? 806. 

89. In what does this revenue consist, and by 
whom is it granted ? 307. 

40. Of what two natures are the taxes which 
are raised upon the subject to feed this r e v enue ? 
808. 

41. What are the two usual taxes of the first 
nature? 308. 

42. What were tenths and fifteenths ? 808, 809. 
48. What were scutages? 309, 810. 

44. What were hydages and talliages? 810. 

45. What were the subsidies which succeeded 
these last? 810-812. 

46. How did ecclesiastical subsidies differ from 
lay ones ; and what recompense was given to the 
beneficed clergy when they were taxed equally 
with the laity? 811. 

47. What is the present land tax? 812, 818. 

48. What is the malt tax? 818. 

49. What are the eight taxes of the 
nature? 818, 818, 821, 828-826. 

50. What are the customs; and what 
said to be the two considerations upon whioh 
this revenue (or the more antient part of it, 
which arose only from exports) was invested In 
the king? 818-818. 

51. How came wool, skins, and leather to \* 
styled the staple commodities of the kingdom? 
814. 

52. Why cannot particularly the first of these 
articles be said in its original sense to be now 
the staple commodity of the kingdom? 314. 

58. What was the hereditary duty belonging 
to the croiro called the prisage or butlerags of 
wines; and for what was it exchanged? 315. 

54. What were subsidies, tonnage^ And poundage; 
and what became of the last two duties? 816, 816. 

55. What is called the alien's duty? 816. 

66. What is the excise duty, and wherein does 
it differ from the customs? 818-820. 

67. What is the salt duty? 821. 

58. What is the duty for the carriage of letter* 9 
821. 
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Ilea? 343. " li^lno^f K. 

7. What «1 rn he do. in hi* juJi ■•i.i.' •-.ry rn'v * "1 I'or what rei«.»n. with a* in Enylan-l ew«.'| 

343. •Hil\ ihe ■-;■> . ' ^.j/'y lie taken lo ia.'ee» r er«, 
H. Whal are hi* rank and duly a* lt*j*T uf th* and n»t that of a/.V/tune* F 3»i7. 

Aiay'« /'(■''.: I : •'. H hai i* ihe |<re«eat MfA »/ a.*.'«ywav« f >/i. 

I*. Whil 1- he l-itind >■• do in hi- wiim'tii' 7 What i« the .-a/A •/ 9+p+*msfj 9 >J\, 

re/aofv ' . 14 >• W hit t- the *m.'A .."»' eAyara. *** » Vj» 

10. Whit 1- I.i- l>u«iiie<>4 a- the tin/'f In'.ifv *.i. |!\ «h<>iii mu«i thit e^/a be take*. an4 u 

344. wh-m iii«% it lie trn.Jered* 3AK. 

11. What are the f\>**f"» tnf^rh'r *jhr*r$ ? |ti. f., wh>>ni may Ine omiA •/ afi*ftan#e W 
846. * tendered • . •••• 

12. What are the rebuilt i..n« of an wn-/"- ||. !»•«• ihe •uhjerl owe n« aX^wanae* d a* 
ikrrif .:|.*i have tikrn n.» .^i:A ' 3U*. 8R9. 

l.T Win; 11- , '.-•t« ..f 'n'ft are there; I J In'owhat im a»itta ee inwehie ie aH aC*«- 

and wh.-tl an- tl.i- di.'ii* <>f ea< li «U«« * ■!!'• ^1. :«.-/. Urfh *lyri%» and lauaWa^ 4aaUn«wjn%n4 ay 

14. Whit s- the ti.»iti<-»» •■! ;./ iV'i • .ill', thr io' • 3».'«. 

16. Whit 1. ihe r ' a/f-. how man) rv.nrri l : Mhai ia iha irtt of iban* aiaAi of o2a. 
are there f-r n-li r t.n'v. and hy whom are ;■«»'» ' .'.••'.» 

Iheyrh- 1, :i». 14 fan thia a/fynre bo Wat off t w nay nam 

10 W|,»t 1- ihe -|iii!i'ieation f.ir a eweeaer ; uf the '»*<jtmxn 9 80S, 87n. 

andh..»h,-Mr *!...< |.e«i, ahu*rd* .'.17. ::4» 1". What ia ihe ■acon4of tbnnt Unafjaf daw* 

17. W l.4t i.« the Jb j.'iv a vf the office ? 84*. /Mart ; and vboa OO01 li OaaaWj In be 
4i8 
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10. Is it treason for any subject to practise any 
thing against the crown and dignity of a usurper, 
who niay be king de facto? 370, 371. 

17. Is allegiance held to be applicable further 
than to the political capacity of the king? 871. 

18. Do the different rights of native* and aliens 
correspond with their different degrees of duty? 

an. 

10. If an alien born purchase lands in Eng- 
luud, who is entitled to them? 372. 

20. Is the case altered if the property he ac- 
quires be personal estate? 372. 

21. May an alien trade or work for himself as 
an artificer in England? 372. 

22. May an alien bring an action or make a 
will? 372. 

23. What if he be an alien enemy? 872. 

24. In what cases is one born out of the king's 
dominions not an alien but a native? 378. 

25. What are the children of aliens born in 
England? 373. 

20. What is a denizen ? 374. 

27. What are his privileges ? 874. 

28. How can an alien be naturalized? 874. 

29. What are the incapacities of a naturalized 
alien ? 374. 

30. How may foreign seamen be naturalized? 
375. 

31. How may foreign Protectants and Jews re- 
siding or serving in the American colonies be na- 
turalized? 875. 

CHAP. XI— Of the Clergy. 

1. Into how many kinds are the people, whe- 
ther aliens, denizens, or natives, divisible ? 876. 

2. What does the word clergy comprehend in 
law? 376. 

3. What are a clergyman's exemptions and pri- 
vileges? 370, 377. 

4. What are his disabilities? 877. 

5 What are the eight ranks and degrees in 
the frame and constitution of ecclesiastical polity? 
377, 382, 383, 384, 394, 395. 

0. By whom is an archbishop or bishop elected : 
and what are the forms of such elections? 377, 
379, 380. 

7. What are the power and authority of an 
archbishop? 380. 

8. What is called the archbishop* s options? 
381. 

9. What are the privileges of the Archbishop 
of Canterbury? 381. 

10. What are the power and authority of a 
bishop? 382. 

11. How may archbishoprics and bishoprics 
become void ? 382. 

12. What are the offices of dean and chapter? 
082 

13. How are ancient and modern deans elected? 
382. 

14. How is the chapter appointed? 383. 

1 '>. How may deaneries and prebends become 
void? 383. 

10. What is the jurisdiction of an archdeacon; 
and by whom is he appointed? 388. 

17. What are rural deans? 884. 

18. What is a parson, and to what is he en- 
titled? 384. 

19. W hat is an appropriated parsonage / whence 
is the origin of appropriations ; and whose con- 



sents are necessary to make an appropriation? 

884, 885. 

20. How may an appropriation be severed t 

885, 386. 

21. What is a vicar, and how is he distin- 
guished from a parson ? 888. 

22. What four requisites are necessary to a 
parson or vicar ; what is the qualification to bo 
admitted to a benefice by statute 18 & 14 Car. 
II. c. 4 ; and what if orders, or a license to 
preach, be obtained by money or corrupt prac- 
tices? 888, 389. 

28. Upon what three accounts may the bishop 
refuse to institute a clerk to a parsonage or vicar- 
age? 889. 

24. In the case of an action at law, brought 
by the patron against the bishop for refusing bis 
clerk, what if the cause be of a temporal nature ; 
what if of a spiritual? and what if it be means 
suffidens in lit era turd ? 890. 

25. What is required of a vicar, upon insti- 
tution? 890. 

26. What is a collation to a benefice? 891. 

27. How is the ceremony of induction per- 
formed? 891. 

28. What is the law as to residence by statute 
21 Hen. VIII. c. 18; and what provision is made 
for rebuilding or repairing parsonage-houses by 
statute 17 Geo. HI. c. 53? 892. 

29. By what five means may a parson or vicar 
cease to be so ? 392. 

30. Who, by statute 21 Hen. VIII., are en- 
titled to have a dispensation ; without which in 
what case cannot two benefices be held together f 
892. 

81. What are a commenda refiners and a com- 
menda recipere ? 898. 

32. What is a curate? 398. 

83. What is % perpetual curacy? 894. 

84. What are churchwardens ? 894. 

85. By whom are they appointed, and what 
are their powers and duties ? 894. 

86. How are parish clerks regarded by the 
common law? 895. 

87. By whom is the parish clerk appointed? 
395. 

CHAP. XII.— Of the CWa State. 

1. Into what three distinct mfttes may the lay 
part of his majesty's subjcfljll be divided ? 896. 

2. What does the first of these states include ? 
396. 

8. Of what two classes does it consist? 896. 

4. What are the five degrees of nobility now 
in use ? 896. 

5. What is the origin of the title of duke? 
397. 

6. What is the origin of the title of marquess 9 
897. 

7. What is the origin of the title of emit 
898. 

8. What is the origin of the title of viscount t 
898. 

9. What is the origin of the title of baron t 
898. 

10. Is the right of peerage territorial, or per- 
sonal? 899. 

11. How are peers now created ; and what art 
the several advantages of both modes of < 
tion? 400. 

669 
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12 Whet are the pmilcgea tit peers, eicluaive 
of their rapacity e« "Mm -n ■' p>irifimmt and 
ua hereditary r». %«*<//.. r* <>r rA# rr„wn t 4<»1. 4*'. 

IS In what ca«cii lia« a yrt%t % right In he 
ried by fr* ' -in 1. 

14. Iluw may n peer |.t«e hi* ninthly t 402. 

K». Inln what clrten drgrccn are the rtooaion- 
•//* divided ' 40.1 |n7. 

ll*. |Iy whom we* the "n/rr #/ fA*- garter inali- 
toted? 4"S. 

17. What i* a inn/Ar hannrret ; antl in what 
caae in hr riiiiilrtl i«. rank In-lore the yatnger 
mm* of %ur*t»Ht»t 4«i;i. 

|H. K««r what piir|M>*e wa» tlir title of K*tmn*t 
inaliluted * and fi>r uli.it rra«<>ti lime all tntrttnets 
m hand gules in «i *W«rf argent added lo their r««il f 
408. 

1U. Why are knights 0/ the bath ao called? 
404. 

20. Whence in the origin of a knight bachelor t 
404. 

21. Who are esquires * 4t*i. 

22. W ho are gentlemen T 4**\. 
29. Who are eroiecA f 40t>. 

24. What are (he re»t of the eommomattyt 
407. 

CHAP. XIII.— Of the Military and Maritime 
Mat's. 

1. What iIoe« the military state include? 4***. 

2. How do the lawn ami C"li«tttution of thin 
kingdom look ut»on a stddier • 4«»M. 

$. Of what *u*cn tlir military state % hy the 
■landing constitutional law, coti-i«t * 412. 

4. How in the mi/i'm uf eai'h county reieed 
and officered : and where are they not compel- 
lahle tu march? 412. 

u. Iluw are the armies, which are eateemed 
neceaaarv when the nation i* engaged in war, 
to be looked upon * 4 IS. 

fl. What »• martial law, according to Sir Mat- 
thew Hair* 41:1. 

7. If a li'utmant. or other that hath commi«- 
■ion of marti.it .i*f'4'>rt'v. dulli, in lime of peace, 
execute any mmii by « ..)..ur of martial lav, what 
la hi* rriinr hy «i.»;n.i r trti t H ', 

8. W hat d"e« ihe p'hti-n t.t right moreover 
enact a« to • ■■.'■/i^i an<l martial / ■«- ' 4 IS. 

9. What due* one of the article* of the bill of 
rights pay a* to slano'in-t amir* * 4 IS. 

It). In what caM* are tvn./m/ •rrau'f. ipso fart** t 
di«hati*le>l a I the i\|ir:»ti..li <•( riert tear? 4I4. 

11. What <l-ie« |lnr«>ii \loiife«>|tneii declare to 
ho nece»«arv tu |-re%t-nt the enrutue p»*wer from 
being aMe !■• n|>prc«« hy it* i»'"ii«i * 4I4. 

12. Ho« are mir armies governed ' 414. 4l"i. 
IS w hkt reform in the mu'mv art i|i*e« the 

conmentat'ir rei-<ininirml * 41.*i. 41*i. 

14. Hut in «lnr i>a«f« ha* thr hunianitr of <>ur 
stmndtm-/ laus |>ui s /•/••« in a lietter condition 
than other •uhjn.-t. • 417 

15. Of what diiea the maritime state con»i»l ? 
41H 

16. What are railed the latrs «/ />/er»« • 4lH 

17. Iluw ha« (he law. fr««m tiece««itt. pr.iTi«le«l 
for the •MyyXy of the natal m«ii« with 9*ammf 
419 

18. How i« it proved that the king haa the 
power of impr**»ing sratanmg men for the sea- 

ff 41V. 4J*». 



I*i Who are privileged from being ea***aawa1 
at common law * 4.* 1 *. 

2ii II ow elae haa the low pe u vt d ed few thw ra>- 
rreaae of s*amtm and manning the r***J mafy ' 
42i>. 

21. H«iw i« ihe nary governed, wherein 0W0 
that meihtnl »f governmrnt differ frooa that t€ 
the army. au>l » hence !• it aaool proi«a«o taw 
difference a roae ' 42". 421 

22 w hat are the pfivilegea vonferrw4 on) oawV 
orsf 421. 

ril\r. XIV.- Of Master t 

1. W n %T are the threv great frssmis 1 
rrlatvms •/ / **r» ■«« f 422 

2. What u the fourth private , 
fioa con«e«|uenl upon the failure of the taird \y 

, the ileal h of one uf the partiea? 422. 

S. fan sUxery auhaiat in KngUad • 471 fit 

4. i'ki ii a dt#r« •iilMiat »nv where e«jawaoloaw|o 
with rea«on an<l the prion plea of owfweev ^v 
and whv are ihe three imgiaa of the *«#*J / 
tlatrry aligned hj Juatmiaa houk upon ft%mm 
foundation* ? 42S. 

.*» What i* the nr«t atui of serranu 
lodged hy the lawt of England * 42& 

»i. If the hiring of nich smaml be 
for what period doea the law conatrwo M to he ' 
42-V 

7 W'ho are Compel I a Me by two, 
out to §*r%tee in hu»hondry. or certoja 
trade*, for tho pruoauCion of honwoft uawmair* * 
42.".. 

H. What art the oecond rperiee of awiaai 
called* 42*. 

9. Who are rompelUMe by two^efwwt to mho 
the children of p*Mir per«*in* a« mppremtwmj f 4?t 

10. Whal are the third •pecieo of si ■ awn. 
and for what term are thev hired * 4S* 

11. How are they regulated* 427 

12. What i« the founh aporiee of iiiionaj. be- 
ing rather in a auperior. or mtmatenai, rapn 
city T 427. 

IS. What doe* a poreon gain by oj evaea *s» % 
yemr t or apprentsremktp umler a aoVof o ro i v 42? 

14. What di*a a perattn gain by 1 
yenrs an apprmtsre lo a trade* 427. 

I ."•. Are apprenticeships roj|UhvjlO f 
and for trading everywhere? 42A. 

!■•. la an actual appemtrrsktp to n l 
flcreo years nece*«ary to entitle a peroon to eaer- 
ciM> that trade? 42**. 

17. May a master \ rrr m+sters snfe, <awie al hoi 
apprentice i*r hi* seer ant t 43K 

1H Whal if aeerrwaf aeeanll hat 1 
master' § wt/r * 42**. 

)<» What may a aioefee do Inn 
behalf of hl« servant t 429 

20 What doea the law call 1 

21 W hat may a aerrwoi do ton 
behalf of hi* laoirerf 429. 4». 

22 In what ra«e ko tho 1 
the act uf the armiai t 429, 430 



niAiv xv.-ry 

W'h«t ia tho ■tcowd or 




1. 

fl'>M c< permnsf 4Vi. 

2 In what lighl doe* tho 
n-jyff 4do. 
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8. When does the law allow the 
tract to be good and valid? 483. 

4. Of what two aorta are the disabilities to 
contract marriage t 484. 

6. How do canonical impediments affect a mar* 
riaget 484. 

0. What are the disabilities of this nature? 
484. 

7. What does the statute 82 Hen. VIL * 88 
declare as to marriages f 485. 

8. How do civil disabilities affect a marriage f 
485. 

9. What is the first of these legal disabOitieef 
436. 

10. What is the second? 486. 

11. What is the third? 487. 

12. To what penalty is that clergyman liable 
who marries a couple either without publication 
of bantu or without a license f 487. 

13. To what penalty is he liable, bj statute 
4 & 5 Ph. and M. c 8, who marries a female 
under the age of sixteen years without consent 
of her parents or guardians t 487. 

14. What marriages without consent are void 
by statute 20 Geo. II. c. 83? 487, 488. 

15. What is the fourth legal incapacity to 
contract marriage ; and what has the statute 15 
Geo. II. c. 80 proTided as to this incapacity? 
488, 489. 

10. How must a marriage be celebrated to 
make it valid ? 439, 440. 

17. In what two ways may marriages be dis- 
solved! 440. 

18. What are the two kinds of divorce t 440. 

19. For what cause must the first kind of A- 
vorce be 1 440. 

20. For what cause must the second kind of 
divorce bet 440,441. 

21. In case of divorce a mensa et More, what 
does the law allow to the wifet 441. 

22. What is the writ de cetoverne habendisf 
441. 

23. But in what case does the law allow no 
alimony f 442. 

24. What are the legal consequences of star- 
riaget 442. 

25. For what debts of the wife is the husband 
liable? 442, 443. 

20. Is there not one case where the wife shall 
sue and be sued as a feme sole t 448. 

27. Is there not one case where a wife, bj sta- 
tute 3 Hen. VII. c. 2, can be evidence against 
her husband f 448. 

28. What is the only deed a wife can execute ? 
444. 

29. What restraint may a husband lay upon 
his wife in case of gross misbehaviour? 444, 
445. 

CHAP. XVI.— Of Parent and Chad. 

1. What is the third and most universal pri- 
vate economical relation of persons f 446. 

2. Of what two sorts are children t 446. 

3. Who is a legitimate child t 446. 

4. What are the three legal duties of parents 
to legitimate children f 446. 

5. In what case may the churchwardens and 
overseers of the parish seise the parents rents, 
goods, and chattels and dispose of them towards 
the child's maintenance f 44a 



6. In what ease shall a second husvmd be 
charged to maintain his vnfe*e child bj her in* 
husband f 448. 

7. But in what ease is a parent not bound to 
provide a maintenance for his issue f 449. 

8. What Is the penalty on a parents refusing 
to provide a maintenance for such of his children 
as the law puts upon him to maintain? 449. 

9. What is enacted if a Popish or Jewish pa- 
rent shall refuse to allow his Protestant child a 
fitting maintenance t 449. 

10. What is the law as to disinheriting caOaVea 
bj wiUt 449, 450. 

11. What may a parent do for a chad, as its 
protector, towards others? 460. 

12. In what one case does the law interfere 
between % parent and his child in regard to edu- 
cation f 451. 

13. From what Is the power of parents over 
their children derived? 462. 

14. What power do our laws give n parent over 
his child f 452, 458. 

16. When does that power eease ? 468. 

16. Whence do the duties of children to their 
parents arise ? 458. 

17. What are those duties? 468,464. 

18. Do these duties cease upon any 
haviour of ihn parent f 464. 

19. Who is a baetardt 454. 

20. Why is our law on this head superior to 
the Roman ? 455. 

21. What is a writ de ventre inspiciendo; and 
by whom and when may it be sued out ? 466. 

22. If a man dies, and his widow marries again 
so soon that, by the course of nature, the child 
of which she shall be delivered might have been 
begotten by either husband, which shall be the) 
child's father t 467. 

23. In what cases may children born during 
wedlock be bastards t 467. 

24. What is the duty of parents to their Utters? 
children f 458. 

25. What is the method in which the English 
law provides maintenance for bastards f 468. 

26. What are the rights of a bastard f 469. 

27. What is the principal incapacity of ft 
bastard f 459. 

28. How mnj n basisrtb* m$At IsgitimsUsf 4M. 

CHAP. XVII.— Of Guardian and Ward. 

1. Wbat Is the fourth private economical reUh 
turn of persons t 460. 

2. What is the first species of guardian; and 
who is that guardian f 461. 

8. If the father assign no guardian to hit 
daughter under the age of sixteen years, who 
shall be her guardian f 461. 

4. What and who is the second species of 
guardian? 461. 

6. What is the third species of guardian* 
when does it take place ; upon whom does thai 
guardianship devolve till the minor is prwimsd 
to have sufficient discretion to choose his owa 
guardian ; and at what age does that presump- 
tion take place? 461, 462. 

6. What is the fourth species of guaremant 
how may it bo appointed ; and who may acetyl 
the appointment? 462. 

7. What are the power and reciprocal duty cC 
n guardian $md ward f 482. 
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8. Whtt i- the guitnlttn hound In tin when thr 
vara* romm ••! agf * 4««-'. 

1*. I'lidrr wiio«r ti.iii r «•' arr >uii'ifiiini * 4»h"1. 

I<>. What arr lli«* liirfi'ii-fi! n^i'M ai which ».i/# 
and/rmn/r arr rutii|*rii-tii in dittrielil |iur|M»eea ? 
4«d. 

II. On whit day i* the* full *'jt of malt and 
female c«»in|'l«'t«Nl ' !••.•. 

I'm. Mtiw fun mi ••! •■!«/ !*■ nurd* 4*'r|. 

Hi. How ran he »uv ' 4«»l. 

14. At what a^e iii.tv an tri/>jnf b« e*y* tally 
punukt'if 4'<l. 

1«"». W hut il au in '•!'•■' nrglrrl to demand hiii 
right: 4i.-"i 

I«i. Uhiil r-latra ii.it V nn in f >mt aliriie ? 4**V 

IT- What Irgal art may an m'-iaf >h> ' 4 ■••"•. 

I*. Ilnv mil} .ih in' in juin 1 1 *?»•• land*? 4»'«*V 

!'.». H|m( ./.../ i hi mi i '.■»: in.ikr whirh i* 
feot afterward* tmdahlr: |t,i, 

Jll. Ilnw may an thttiht titli-1 himarlf by run- 
IrarlF 4Mi. 

rilAT. XVIII— Of f '. r/wirufiorw, 

I. W||*T are 'i.j,/i/i f"fi'ir, h.rfi'M riirpfnttr, nr 
cof|N>riiri»n« ; and Inr what |iur|*n*e err thry 

eonatiiuird : 4».T. 

U. What iii the fiml dm«mn of o-r^.ra-f.Hs f 
4G'.». 

8. How are ihrae ific»r/>orij fi><*« again divided * 
47i». 

4. tW what two mil"!* are las firjmr.jfiu»j » 

47<». 

6. What i« ab*n1utrly nn-oaaary to ihr crec- 
lion of a mrfuraimH t 4 7 'J. 

ti. In what »nrl nf r. r;».r/i'i >nt in the ktnj't 
MpW mn will !•• be found ? 17.. 

7. What ari< ihi* two n.filiiNln by vhich the 
kma't C'mtrut m given ? 47-!. 

h. W hat i« iiiii-«urv in thr very bring nf a 
forp*r>itmn t 47«V 

*.». What an' thr ti\.» j^wcr* incident to all 
•pr/'fira'i ■»■• ' 17-V 47*« 

I". Hhtt arr it |.rnil.'e.-i and disabilities 

that attrud ■•.■■/■•-.■ •/' rff i*$ an^l art not 

applii al'h* tn »m I. .-•• un f 47*<. 477. 

II. May <llt. i*| kill! .■! r. r, r-.> |.n take g<N»da 

■nil chattel* f.-r the Unt-tit nl ihriiinrlTrii au>l 
their »uc»r-»«.i- : 477. 



VI. Who hate the rirbt to fie* /«we ta 
fi'Ufi^.i/ alni tlttm*<4y**ry J»+m4+ tmm» f 477. 

M. What aita can .iyyf*yff# rvfmt+tm »a#. ikaa 
ha«e h» il.nr • •.naiiiutma a **«^. <!• 4«naf ta« 
vacam v nf tt.r k**4ik%pt 47*. 

11. In %ijjttj»\t f.f}—f+in *j what 4ilifi»< 
ihe act of ihf vhule '-- rfjr , aa«J vbal ta e%a^«4 
b^ utaiutr ■•■• lim \ 111 t- '.'7 aa to anj anvaia 
•latvie* ma«le It} /*»um4er§ of r"* a fveto»<a* im 4evv- 
Katiun •■( the r< m-vi.a /«v in ibi* partar«law * 
47«. 

I.V II .w il,. ihe atatulca uf a^rraM etfacl 
fitrf—tttti h$ * 47*.» 

1'.. What i> the grneral «lulw uf m^nH^ai f 
4?-r 

17. M«.« i« thi« iluly enriffre«l' 4M> 

|H Him m the visitor uf rrr.'##Mjfwai eav^>*> 
rtf/i«n» / 4*«ii 

I'.». Who it the viailor of /«jr nfrynrafca-aa F 
4W». 

Ji). W hat fbiea ihe law mean fcy the 4iati»e«ai« 
of riinii'i'i" iM<-iyi'N* an<l /Ma«?i«fM /<evae»*aw . aa4 
why ip ihr king the visitor uf all **f n#d e>^y» 
rufiua«. and the r*4-wrr in« viaiior of nil *«f 

ti*rm-»!HH.iry i.Qi • T 4K|. 

• I. Wbrre •hall the kt»f eierciae tbia kit 7% 

ri-ilu'lmti ' 4"»1. 

-- May there n<4 be another vimIot •£ 2ay 
#/#r"if.<V*«./<'v '■■■■"^- r.rri'-Nf than tbe/«kB^e f 4*i 

;.'.'• W hat ha« tiren lung hrhj aa !•■ ikf rimafi ■ 
of A--f/-i'.jf. #/ iri.'wj/ an«l .ay ; wbal J ewa tW ata- 
tute 14 l.iu r ."1 tli reel on tbe aubjeat . aa4 le 
w hum arr all the *\< t/i/.i/« fuumieU bw tbe ataiaaa 
::*.» Klu c .'• lo lie nailed ' 4*i 

• I. Are f*4hj*m Uf or areiejaatfteW avw^e 
fii.a§» 4**::. 

J.'i T<i whom do the lan.U and lintnaania of n 
f..rf».r.n:n rr> rrt u|M»n it* diaaulalion " 4M 

-■•. What lircomee of l be mrjiraf a • 
ii|Hin 11a •li«*tiluiii>n? 4**4. 

•7. II t what four metboda ntaj a 1 
lie diMMil«rtl * l<* 

m*. W hat I* an t*/«*mnt*m ta awffwee e/a wif •/ 
7'<o varrurtio ; and when maj it ba In van* * 
4KV 

•".(. W hat i> enacted aa to tbe /rwawaata* at* law 

Cl.'y 11/ I.'-J.mt 4kV 

;t-». Whai i« provided agminat tb« 
of t*> for* 1 ;ivn j f 4K&. 



HOOK II.— OF THE RIGHTS OF THINGS. 



•I'll \T I »•' r-ij'-'y in f.'mr'.tt. 

1. W'lttT ib> tin* vrilrr« fli nntur-il law »tylr 
iboar ntrhf* wiiii h a in ih may aiipiire in and t* 
aut'h riii-inii 1 1. M:>»« a« are iitiri'inirctrd with 
hi* |*rr«<>n ' I 

If. In what hi* all •l<in.iiii>n n»rr eiternal 
Ibinya 11 a ••nir:n%t * J 

X In l !.■•••• nun'' « Inn all thine* were in rum- 
■Ml aninhk' i">fi. «l:it fir»J j»i\f !•• "lie man a 
tran*irtii |* |««'^ nil t a thine " .1 

4. W ha* i-iri uTii»iaiiii'« imi»l •■••■ii hate pointed 
Ollt ihr lit- f»»il\ ■ ' :»| l -r .-|.t 1 iMlijr t" Hldn idliaU 
■Of th«* I Hi ' • I .itr uir • lil\. t -i 1 • thr •■i'» '.!■»«■*■, nf 

the thing t.< U- n-r.| -in.l h"W i:. ii*t thai |>n>- 
perty bavr l-i-m . I „•;!. 1 i\ m .,inrr<l * 4 '.' 

f» What »o !!.•■ i-ii^iti * «f . I'll *-y**\ftM, wi.'.j, 
knr $Ktp», and t$<\mt$ t *.i-l3. 
042 



ti. I'ut are there not earn* few ibintfl wfbarn 
are iaj.al.lr only of a iraaaient oaajfrniraaew new- 
}»erty. and whirb niuat therefore atall rawaaav an 
I'nniUittn ? 14. 

And arr there not other I binge in wvaan % 
|rrnianrnt |'r« fieri y aaew Mbatet, a*4 vbatnb eat 
w..uld lie fre«|uenily fonnd wi t baw t n fafwfvwaat 
hail nut the law provided a twawade f«e \X\m an- 
■'•mvenience ? 14, l>V 



ill \l\ II— or* AT/*/ /* ny <iff 
jxyr<+i H«ry 

I W'imt are tbe e«Vrf • e/ 

pfrty. a* ci»m radial ingwiabaal 

•' Into what two binda arw 

..' L'n,;;.tnJ. diaiributed * It- 

.'{ W hal ia the rommeaitnlar'a 
flrat kind of tktmf$f !«. 



aw4>nf. «/ Car* 
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4. What of the second? 16. 

6. Of what three sorts or kinds are things real 
usually said to consist ? 16. 

0. What is a tenement in law? 17. 

7. How does Sir Edward Coke define a here- 
ditament? 17. 

8. Does either of these kinds of thing* real in- 
clude the other? 17. 

9. Of what two kinds are hereditament* ; .and 
of what do each of those kinds consist? 17. 

10. Under what general denomination may all 
corporeal hereditament* be comprehended? 17. 

11. If 1 convey the land t doth the structure 
upon it pass with it? 18. 

12. How is water considered in law; and by 
what description must an action be brought to 
recover it ? 18. 

13. What extent hath land, in its legal signi- 
fication, upwards and downwards ? 18. 

14. What passes in law by a grant of water ? 
19. 

CHAP. III.— Of Incorporeal Hereditament*. 

1. What is an incorporeal hereditament f 20. 

2. Of what ten sorts do incorporeal heredita- 
ments principally consist? 21. 

3. What is an advowson? 21. 

4. What is the difference between an advowson 
appendant and an advowson in gross ? 22. 

6. What is an advowson presentative ? 22. 

6. What is an advowson collative? 22. 

7. What is an advowson donative? 23. 

8. What are tithes t whether predial, mixed, or 
personal ? 24. 

9. To whom are they due? 28. 

10. By what two means may lands be dis- 
charged from the payment of tithes t 28. 

11. What is a real composition; and by what 
means has it grown into desuetude? 28, 29. 

12. What is a modus decimandi, or modus only, 
as it is called? 29. 

13. What six rules must be observed to make 
the modutt good and sufficient ? 80. 

14. What is a rank modus'*. 30. 

15. What is a prescription de non decimendof 
31. 

1G. Who are personally entitled to the pri- 
vilege of being discharged from the payment of 
tithes? 31. 

17. From what original have sprung all the 
lands which, being in lay hands, do at present 
claim to be tithe-free? 32. 

18. What is right of common? 82. 

19. Of what four sorts does common chiefly 
consint t 32. 

20. What is common of pasture ; and of what 
four species does it consist? 82. 

21. What is common appendant? 33. 

22. What is common appurtenant? 88. 

23. What is common because of vicinage f 88. 

24. What is common in gross? 34. 

2'>. What is called a lord of a manor's ap- 
proving? 34. 

2fi. What is common of piscary? 84. 

27. What is common of turbary ? 84. 

28. What is common of estovers or hot**? 
35. 

29. What is right of way ; and on what three 
reasons may it be grounded ? 35, 86. 

30. Upon what principle of law, when a 



grants me a piece of ground in the middle of 
his field, does he at the same time tacitly and 
impliedly give me a way to come at it ? 86. 
31. What are office*? 36. 

82. What are dignities ? 87. 

83. What &re franchise* or libertie* ? 37. 

84. Wherein do a forest, a chace, and a park 
differ? 38. 

85. What is hfree warren? 88, 89. 

86. How comes it to pass that a man and his 
heirs have sometimes free warren over another's 
ground? 89. 

37. What is a free fuhery ; and by what was 
the making grant* of such a franchise prohibited? 
39. 

88. Wherein does a free fishery differ from a 
several one and a common of piscary ? 89, 40. 

89. What are corodies ? 40. 

40. What is an annuity ; and wherein does Si 
differ from a rent charge ? 40. 

41. What are rent*? 41. 

42. What are the four requisites to a rent? 41. 

43. What are the three manner of rent* at 
common law? 41. 

44. What is rent-*ervice ? 42. 

45. What is rent-charge? 42. 

46. What is rent-*eck ? 42. 

47. What are rent* of assize? 42. 

48. What are chief-rent*? 42. 

49. What are quit-rent* ? 42. 

50. What were anciently called white-rents or 
blanch farm*, reditu* albi, in contradistinction to 
reditu* nigri or black-mail ? 42. 

51. What is rack rent? 48. 

52. What is a fee-farm rent? 43. 

53. Where and when is rent regularly due end 
payable? 43. 

CHAP. IV.— Of the Feodal System. 

1. Whence is the origin of the constitution 
of feud*? 46. 

2. What were feuds? 46. 

8. Upon what condition were they held ; and 
what was the nature of the feodal constitution ? 
46. 

4. At about what time was the feodal polity 
received in England? 48. 

5. Into what historical mistake have many 
writers been led by not understanding the feodal 
acceptation of the word conquest ? 48. 

6. Upon the introduction of the feodal system 
into England, what became the fundamental 
maxim and necessary principle of our English 
tenures? 51. 

7. How was the feodal system affected by king 
Henry I.'s charter? 62. 

8. How by that of king John, confirmed by 
his son Hen. III. ? 52. 

9. What were the grantor and grantee of a 
feud respectively called ? 58. 

10. What was the ceremony of granting a 
feud? 53. 

11. What were the oaths of fealty and homage 9 
68, 54. 

12. What was the twofold nature of the feud- 
atory's service or suit ? 54. 

13. Why were the feudatories distinguished 
by the appellation of pares curti* or curia}? 64. 

14. How were feud* hereditary? 66, 66. 

15. Why could neither the lord nor the i 
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alien* their retatea wiihnut the ri»n«ent of each 
Other? *»7 

\*\. Whence came /*.«ial lenurra to t»e divided 

Intu ff'ti'ii yp''/-n.i // imf-.prt.t . and what Waa 

the difference l»eiwrrn »uch j*ud» r ."i7. A 1 *. 

CHAP. V. Of /A, .4nn,*/ A'ny/uA Trmurrs. 

1. Why are the wnr<N tfnrm*ttt. trmunt, and 
UMrf ao uimrraallt applied in apeaking uf all 
Um real property ••! thr kingdmn ' «"•'• 

2. Wliu in ihe lord ;«.ir jn«..Hiir uf Kngland * 

•9. 

8. Who were called t*n*int* ptirtvulf Mi. 
4. Who were calh-d t*n.intn m r.iy iv 9 Ml 
6. Of what two kind*, iu respect of llirir 
qnatity. wire the •'mere that were due on ac- 
count of ihe f •■■ir |irinri|Mil ■|K-«*ir* nf Aiy trnttrt, 
to which all ofhrr /"im^i that auti«iated anions 
our ance-tor* mav lie reduced * •■■• 

6. Uf what ttt" kind* were they in re«|tect of 
their «|uaiit|ty an«l the tuue of exacting then? 
60. 

7. What were/rr* aervicea* fill. 

8. What «i*re f»i§* aervicca* ».l. 

9. What were the r'rMin »ervii-e«* ill. 
lit. W hat were thr aa^rr-ita aervice** ••!. 

11. What. according In lira* ton. werr lhe*e 
four prinnpal apefir* of l»tv tfnurr, t» which all 
Other /-NM"i that auli»i>ted aumii|C «»ur aacealora 
Bay be rrilm cd • t',1, ii*. 

12. What miiaf Hilled a trnurt liy iatyAr-ffi i/v, 
■ad what wan the »"i i.r f ».J. 

IS. W hat ro thi« ti-nant * rrafifu*. hi* rvnf or 
afrrvr. fur the latul he claimed !•• Imld ? t'.2. 

14. What were the aeven fruits and conse- 
quence* in«eparahly incident tn flua Unurtf %J> 

1ft. W'h«i were the three principal 'info which 
were taken by the A-r./ uf (In* trn.int * i»:i. 

lli. W hat did king John'* m«iv«.i rarta ordain 

at to «!•/• • ti|. 

17. Hlni ili-l thr afafiite rallrd run n' raid fit/ 
thmrtttruiH ordtin a* In nidi* »»l. 

lh What did the ttatutt •/ MVjrmiatfer fix aa 
io «ii/f * ».."». 

11*. What to p/.'i'''. and how waa it com- 
pounded li.r ' ».-"•. Mi 

3ll. What ».■»■ firurr f/inn * !*•(). 

21. What was a-.ir./*Ai/. ' t.7. 

22. What waa Itfry or omaUrUmtitm f «VN. 
28. What «l« ail inyMi'ifi- /x««f m. r/^-^ f W. 
24. Whn HIP coni|H'lle<l tn rrceivr the urdrr 

of AaiyA.'A.-../ i.r tn |»ay a.fta*- to the Amy ' »•'.*. 

2o. Whal wa» the right nf mitm.t*/* (mitrtta* 
/toai, a* c-<>iitra<ii«tiiigui«he«l fr»iin mutnm»m»um t 
7«. 

2*"» W'hat wrrr »»./« uj—n it'trnti'inn f 71. 

27. Whal wt« ail ^H'-^n-nml * "'2. 

2»«. W»,«| «.,« *.^^„' • 7 "J 

2*.' Whnt «i* ihr f/«nr* |»y yr«n>/ $+rji**tmty. 
prr mn .;;: «i #. *• ■ -f. «i * 7."^ 

8*^, What <o '»»*i<rr |.\ r> »f i.v • 71. 

81 Wlmt wo •■■•.■.*» |-v » ••••■■*. ht «'Tniy#. 
arm/iam >r< a *i * 71 

8"J. W Ii4t -li-l "i.i /n i -.i»» i Ici-Wre ap tn fmtaff • 
74. 

8.1 |ty whi» mr-tiia wi-rr all the advantage* 
Of lheft-«U! ■ ■.ii«r;«ii*i..ri lr«rr-%r<l * 7*i 

84 T>> w) - ii. I . «•■ ..«# thr | 'hi U<r the at*>- 
•lti«.fi «.i thi* t ii! ■\-t.-m • 7». 77 

Su. What aituall v t ga«e H |ti death hluw ? 77 



I'HAP. VI -Of tk* MUm Knj-k 

1. Whit, in it a moot gwaeffu l and cite 
ni8ratit>n. i> #nr.fv#. to which all r«ww#aa. oa 
/rmmk*lm.*ym, jrmnd are^oaf*, and r a ■ 1 1 id 
re«lure«l u|Nin the abolition of taw foaaial ojloai * 
7w. 7V. 

2 Of what two aorta i« memftf 7* , 

». What lathe etvnHdogy uf the word* «a\ «1 
4. I>nea/r^ and ruaawMwj tit* ft lew wet rwwaaoa 
in any part of Kngland to this day . a*d waaa 
peuple a lilierty doea thai reaaaaai prwvw awawuw 
in have heen ' Hi. 

.*. Since the certainty of it a t*r twwm io taw 
grand criterion of **+*$*. what will thia oawwaaa 
of tmut* incluile t H|. 



•V 



M. 



What 19 y*ni frj+mntv f #2. 
W hat ia U*mr* in Awrowf* f WZ 
W'hat U the cuatwa of 




M. 

'.». What ore the four diatinguiahtng 
of tfnutf in ?*rrikim*1* K4. 

It). In what point a doco Imwre in ^rVaa> 
fiartake of the feodal nature* KV^V ' 

11. Hut wherein did the 
tmmrti widely differ aa to 
and aufrri'W f N»-M't 

12. When waa the feaoW 
auak into the an**** f H*J. 

I<t. What a|*eriea of our 
an*«*n fmni^ar/ t*Um*ftt Mi. 

1 1 W hat ia a Miiaue f 1MK 

1 .'» W hat waa the ditfrrwaco betwooa 
9M*\ftUk-i*ndf W». 

hi What ia a c<«^f -awraw ; and what 
if the numlier of auitora ahowld wot bo 
to make a ^ary •»/ fv« f Ml. VI. 

17. What ia an Ai«awef 91. 

IH What did the 88d rhapter of 
!• Ilea 111., and taw rfofwfr a/ r< 
rlare aa to all aalea or foawTawjala of 
what i* nnw therefore eaoraiial to a i 
W. 

IV W hat were wore r 
rU**ea* TJ ••!. 

lit. What waa a »«>f 94. 

21. In rin- of a marriage hrtweww a, 
anil a nrtr*. or a ei//eaa awd a /ivawraawe 
the iaaue »w or rtlinmt 94. 

22. W hv could not a haetart bo bora a 
94. 

28. In what caaea bad th« 
law again*! the /..r«#» !*4. 

21 II. -w might n tal/eia bo awfraarbawjii • %t 
2-V What waa tayiiaaf ■ ■■■■! n if 94, 9*v 
2t* II -w rmiK rW/^aat to bo cmUod lewowaW ba 



aadof wbaw raw 



Hnw did eWimooe aocUao 



Ml? ML 



2* From whal haa bee 
indi«pen«ahle principles of oaawbabi la 
wee |!n-t ' »7. 

2-*. In what defree have the rwaaaa of ma> 
a ii|rr-r.le.| the will of law aaWf 97 

:•• What fnur frwiia aaal aaw^oaaaagoa baa a 
- iv A.-/./ rra«r». whether of iahirwiau or swr 
li!r. m ri.n.nion with fr— Ummtm ? 97. 

.51 W h«f three heaidoa baa a f pjliaff V7. 

::.'. What ia a k~»4f 97. 
-. W l.ai i« rwratfAy ia •wwaoeoa v ottoaw f faV 

31. Waatare>aaa; awiwbWlalBwIWaw 
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clared to be the ultimatum of their amount? 
98. 

35. What was privileged vUUnage or vilUin so- 
cage f 99. 

80. What species of our modern tenure* has 
arisen from this ancient one ? 99. 

87. Of what does ancient demesne consist T 99. 

38. What immunities have tenures of ancient 
demesne t and in what do lands holden by this 
tenure differ from common copyholds f 99-101. 

39. To what two species are all lay tenures 
now in effect reduced ? 101. 

40. What is that tenure of a spiritual nature 
which was reserved by the statute of Charles II. ? 
101. 

41. To what services only are the holders of 
lands under this tenure liable? 101, 102. 

42. Wherein did this tenure materially differ 
from what was called tenure by divine service f 102. 

43. Can lands be given to be held by this 
tenure now ? 102. 

CHAP. VII.— Of Freehold Estates of Inheritance. 

1. What does an estate in lands, tenements, 
and hereditaments signify ? 103. 

2. To ascertain this signification with proper 
accuracy, in what threefold view may estates be 
considered? 103. 

3. What is the primary division of estates with 
regard to their quantity of interest ? 104. 

4. How does the commentator define an estate 
of freehold t 104. 

5. What is the twofold nature of estates of 
freehold (thus understood) ? 104. 

6. into what two species are estates of freehold 
of the former nature again divided? 104. 

7. Who is tenant in fee simple or tenant in fee f 
104. 

8. What, and in contradistinction to what, is 
the true meaning of the word/<re' 104, 106. 

9. By what words do we, in the most solemn 
acts of law, express the highest estate thai any 
subject can have? 105. 

10. In contradistinction to what has the word 
fee the adjunct of simple annexed to it? 106. 

11. Of what species of hereditaments can a 
man not be said to be seised in his demesne 
as offref 106, 107. 

12. What word is necessary, in the grant or 
donation, in order to make nfee or inheritance f 
107, 108. 

13. But by what five exceptions is this rule 
now softened? 108, 109. 

14. Into what two sorts may we divide limited 
fees? 109. 

15. What is a base or qualified fee f 109. 

ltj. What was a conditional fee at the common 
law? 110. 

17. What did our ancestors hold with regard 
to the condition annexed to such \fee\ 110, 111. 

18. Hut what if the tenant did not in fact 
aliene the land, and if then both the tenant and 
the i**ue died '! 111. 

19. What did the statute of Westminster the 
sfcorid (commonly called the statute de donis con- 
ditionnlih'is) enact as to conditional fees f 112. 

20. Whence is the origin of fee-tail and revet" 
svmi 112. 

21. Whnt things may, and what may not, be 
entatUd under the statute de donis 1 113. 



22. What is the first division of the several 
species of estates tailf 118. 
28. What is tail general f 113. 

24. VJh&t is tail special f 118, 114. 

25. By what distinction are estates in general 
and special tail further diversified ? 114. 

26. What word is necessary to make * fee-tail t 

114, 115. 

27. Is there not another species of entailed «•• 
tates, now grown out of use, but still capable of 
subsisting in law? 115. 

28. What is this defined to be? 115. 

29. What are the four incidents to a tenancy m 
tail under the statute of Westminster the second t 

115, 116. 

80. What and when was declared the first suf- 
ficient bar of an estate tailf 116, 117. 

81. Can an estate tail be forfeited to the king 
upon any conviction of high treason? 117, 118* 

82. Do leases made by tenants in tail bind the 
issue in tailf 118. 

88. What construction was put upon the sta- 
tute of fines by the statute 82 Hen. VIII. c 86? 
118. 

84. What exceptions were made by this sta- 
tute as to fines, and by the statute 84 & 85 Hen. 
VIII. c. 20 as to common recoveries f 118, 119. 

85. Of what debts are estates tail liable to 
the payment? 119. 

86. What appointment of lands entailed by 
tenant in tail is good without fine or recovery 9 
119. 

87. What difference is there, then, between the 
present estates tail and the old conditional fern 
after the condition was performed? 119. 

CHAP. VIII.— Of Freeholds not of Inheritance. 

1. Of what two species are such estates of 
freehold as are not of inheritance, but for life only? 

120. 

2. In what two ways may an estate of the first 
species be created? 120, 121. 

3. What is a tenant pur outer vief 120. 

4. Against whom (with what exception) does 
the law say that all grants are to be taken most 
strongly? 121. 

5. Are there not some estates for life which 
may determine before the life expires ? 121. 

6. Why, in conveyances, is the grant usually 
made " for the term of a man's natural life" ? 
121. 

7. What are the two principal incidents to all 
estates for life f 122. 

8. What are emblements f 122. 

9. Who is a cestuy que vief 128. 

10. When is a tenant for life not entitled to 
emblements f 123. 

1 1 . Are the advantages of emblements extended 
to the parochial clergy? 123. 

12. What incidents have under-tenants or (estate 
of estates for life above their lessors f 123. 124. 

13. What is the estate for life (of the 
species of such estates) of a tenant in tail after} 
sibility of issue extinct f 124. 

14. By what only is a possibility of issue ex- 
tinct in law ? 125. , 

15. Wherein does this estate partake both of Mi 
estate-toil and an estate for lifef 125, 126. 

16. What is a tenancy by the curtesy of Bm$* 
landf 126. 
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17. What f'-ur rrf]ui»ltr« %rr nerrMarT t«. |.V In vhit raar li a f««i/ •/ rd/ #r.«W4 *i 

■aakr a '". ■•< »/ 'v '''' ■'n' •>••*' 127 '"»'/'*'».'• ' 1 !•• 

1* Wi.ji •!•■•■• ihr ku»t.„tti |.r«..iiie Lv il.r !•• Win «n aimwata t.> a <i*4rrmia»o£««oi *? 

birth of flu* ft.i. i aii'J «hnl l« he !•••! Ii.l (lir thr •*•// «fi nll.rr »f|r • 14*. 
deelb <>f th«- ■#!•#• 127. 12*. IT ll»« bate r«»irie of Uw l#m— 4 ia •*■> 

l'.». Hlml i« a 'fN-rn'v in *l"**r* l2'» •frurliiif -Ufai^r* vhere ao eortaja lr*oi ia ■■■ 

3D. Wh-i iii^} anl mat m>t »>•■ *n>i:**4 f l^i iHinnl * 1 17 

21. Hi. »• i r tun-* .-I Ihr Kut ■ , ..:ii./ # .i#- (I. e i iv i I* Hlnl ».ifi*-# t« rr*|ui«ife to lr«*r«: a* a 
doirrr f |.,«i, 1 ;J f»ntnr« •>•*••* **.ir In ** »r ' 147. 

22. i tr whui mat aii'l nmy n«.t a •• •/> l-r m- 1' In what unr •|>rrirn «! r»:o/# of w» at *.*• 
nfcnW 1 ;l wM <|uiii6rj Lv vhtl ? 147.14** 

23 I |---fi wlml |-rih«i|>le are all rn>i- + mrnt§ Jn Md.ii *rrn.i i» hi*r t«ra iKt rro>«» • *%« 

■mlr? I I thr -j't <•.•/ »r»/*«./ «!■ aevrr grmair-l t« ~»-oj 

24. Il-m I h* mii*f ihr ku»f., n ..i |. r •« : . r -| r.| t«. tlinr i •/."»« ' 14**. 14'* 
Un«l in .-fli-r i..i-iii:ilr ll.i* wi.f • f<> />.-'' I.tj. 2] Wt.nt km! nf 'mh-M hat e rw* mi *• 

2»"» Whiil i* UMimliv t-.illr«l ihr uuu.tt * tr.,- 4.„'.//r» * 1 !'• 
ArncA ' 1-.'. 2.' What art* thr n.air*araiive a*i«*avaf''o of 

2*». W lutt arr t).r four •|»rfir« uf *i*-wr u„m intrrr«l Ulwrrtt a ni-^W^rr >.t ********** mLM 

Mbainliit^ ' I >>J. !••'•. ii/w «•»■•> •■•in an<l an «j'»»<Vn## *rp»a**oW * I '«■ 

27. € if wliii j.nrt nf hi* Inn«N nu^hl a An- 2-1. What h lb wMf' K im/mmm ' 1*41 
bmmd rn.t. u l,\* *■ t'f ,i.l .»-,um '<-rlf * ' 1-1. 1 I'.'i. 24 Again*! ohom ran nu aioa to afojanar ai 

2H. What !• Iin«J thr nlilv umial v|«rirn i^f "•• ivfrrw ' | .'*■ ■ 
atMrmmr / |;i."i. 2*» !!■•■ mu*l an naarr uf Ua^a* varv rnu* 

2*.'. What i* f-allt^l ihr ithA-h- ■ «/ii ir.innpt^ f |>r«»rfl^Mlitif[ in as »jrr».»a ../ rrr«^>a*j af*-*** » 

ISA. trn.lHf *. v §u4rr,mff fruPS tht M1> #fi>ll a^l M 

SO. What i« a "fi/ '^ thim'-uurtment »f *i"*r*r f a *traii£t»r ' 1 "^ , 
1S«. 2»1 *hat hatr the ataiulra 4 A II O*,. I! « 

HI. Ilit« tiia^' Jftrrr \*r harrtd or |>n-frntnl * 2*1 ati'l I' 1 Mia<fr«l IB tbr ra«*« of a »»■— "> K*«a^ 

1S<», 1-17. my ffT An frHi ur hi* oarii a* .*Kff t f—£ * 111 

S2. H"«r \m m fiu'ure ilrtinni \>\ Sir K'lwapl 
Coke! 1.7. TIIAIV X - Uf E*uf mj^m ^ %^r^* 

8:1. Hlmt • 1 1 - 1 ilii* »fntiilr uf ii f^* pfi^i-lr an to 
Urn*?* f ./ rt I.-.7. |::n. 1 U n»r ar# w«f*> m/^ faaaVw t |i* 

S4.'Hhiit I..ur rt-im-it.- mini »*■ |-uiiriuallv .]•■ of " ,l-! »»""t«»wwWfH »ilii ■» 

obarrr«-t tn mnkr a »»iarMr* ^... M l ? !.;•* ■"•■ 

S.V Hl.ai it ihr ,..ihri#r# t« iiia«lr !•> ihi- * -v ; *. ^ »•■« !l »"* ot ^ i * «m+i-mmi aav«m a> 

a/T#r Dmniap-T l-> fliM^I umlrr tbia lart a«ri • |.%2 

3«".. Uhal if I ln» . in'"*. U rn.tr-1 .-f l.«r 4 H ? ml ■'• *•'•"• T* *m+ik i 

jotntur* t n aii-Kitiit uf »t^ hi-ilijf tna<lr .-n .i hail '** * *"* 
title* 1;> •"• ' l ? what itn brrarbea of aa 

U7. Wi.at hi.- ihr r..fi,|.iritnr *.|i:irifi|:r« .f Ai«« ni«y »■ '*" l ».'" r * i, - ,#rff |;a 
■itiialioi; l..'iiii-fii f'N.fnrifi./'i..r an<l i-t*. rrfj ' #i H..» «h. a i-a«M- and a /*"«' ^jw a\Cor m 

7 I |fti ahai |*rinripU pr o r r oal all tb« s^ 

('II W IX "• /V.M .',j. ."...« /wl,;./. ."•'«"• ■»»••■» ■"■ *»*•* b J »■■ •*•' *•/• *»*« **• 

flhrr* " !■"-■ 

1. Wimi an> tl.r ilii i*f ->rT« uf '*.'!.*' j jVit rAaa »». H bal It a* fUtt mm 
frt*9»*:.i ' I m i:,4. 

2. Wl.itt i« nn .if.v •. r v #.*r« • 1 |n. '.#. i if what too aorta ar« mlan n;na i* 
S. Wl.nl i» n '•, ,.M hi l4« ' 141. I.M. 
4. Wh«r i* n lr.i«r t..r a 'N'/"'*.n.'l ' 141. 1". W hai in an raf«## "lo a mas uaal kai ban 
•V H'-m li. ih\ h "i*i- i|..i» llir !.»« ii-i-k>in in t*n-mt§ • » tkt r**im*>r :/ i»*** ' f I"»4 

the n|«nrr <<l n -Itn 'III. 11. What m the «li»iiaciion l«a^von« a ■ io 

•i. Il"« tiiu-lii i .'«•!" '«.M/' Imp tlrfmtfl hv ihr tf n in </"•/ an<l a Umt:mimm or fwndkjljoa ai ~m * 

amii-iii ; •» I 12 I'm*. 

7. Wi.it i- an in«h»|«rii-aMc rr.jm-itr i.. an 12. In all in«lan«*m of k*mmt*rm» or #v»aotoav 

raftffr .'■ r ... f • II.:. $u>.i"]\»r*\t. when* the n r nJb r— o ta oaa#naonaf ao4 

h W !i\ • iiii...r :i .'. »./ ». - /■'/ r>>t!>ntrnrr rn •»n/-»rfj»n. what r*tmf baa lao /rao#ii to knag •» 

fmtur-.. il.'ii^'i n .. ■" • r v<.ir» nut * 14'.. 144 thr r. n.Arn.n rrmama uahrokea * Ij* 

V. Whif !.„'t.i I. i* a , , 'Wi.' i , »r»».in in ihr '"■*- |:l. When arr n<o«*ifMM void* I A* 

airn/ r III 14. Whrn arr rntatea, aaoa oaW foanaaaoaa. a*> 

111. m ninl i- lir |....«r»»««l ohi-ii ln> hi- rn- «"/*/' in thr vn^af. aail wa«a ia tbo * n/ W • ! " 

toml il.r • ' HI ].'. 4 »f «hai ivokiaUa ar« aatatai hmUm ranw. 

II. W j.ii .« il,i- !■ ^.*1 ■lirti-rrtirr hr*«i-rn ihr • n y ■>■». *-r / l»i/y» f l"»7. 
frrm an I '>•■'.' •: i ..ji# ■ » ..'•!•■ ' 1 II 1«. What ia iirwai 

I 2. Wl i'. Hi ' \.r !• - i j. »..'! !•• ah '•.' : '* *>-r \t»>\'% r Ii"»7. 

144. II - 17 What i« 

li! W I- ■' i* >r r -i.ffi ri'lii-r ->f «|li|itll>>li '•rrnrn-lt -s. -»y.-.;* • |.'i7. I ■"•*•. 

a f'n.i*. ■■ if I i ■ ■, j-,f ' r .. , •», «)•), r»jrir«l !•* W h« « ■»» (mMf an awrfoayv t ISA 

to m' '.■•■■ i ■ ]'• W hm. r >■ the iirifria of graataaf a kaarf 

14 W !■ .• .. .ii. .'.j-/ u; hi.',' ' II'.. rrr*« •■» erara ty waj of avraaaatf loaV 
6bd 
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BLACKSTONE'S COMMENTABIES. 



20. What is equity of redemption ? 159. 

21. What is a foreclosure? 169. 

22. What are estate* held by statute merchant 
and statute staple f 160. 

23. What is an estate by elegit f 161. 

24. Why are estates by statute merchant, statute 
staple, and elegit, chattel interests, and not freehold? 
101, 102. 

CHAP. XL— Of Estates in Possession, Remainder, 
and Reversion. 

1. Op what two natures are estates with regard 
to the time of their enjoyment ? 163. 

2. What two sorts of expectancy are there; 
and by what acts are they severally created? 
103. 

3. What is the difference between estates ex- 
ecuted and estates executory ? 1 63. 

4. What may an estate in remainder be defined 
to be? 164. 

5. When lands are granted to A. for twenty 
years, with remainder to B. and his heirs forever, 
are not these two estates? 164. 

6. What are the three rules laid down by law 
to be observed in the creation of remainders? 
105, 107, 108. 

7. What is called the particular estate? 166. 

8. Why cannot an estate of freehold be created 
to commence infuturo? 166. 

9. Is a remainder an estate commencing inprse- 
senti or in futuro? 165, 166. 

10. What particular estate will, and when will 
a particular estate not, support a remainder over? 
100, 107. 

1 1. Can a remainder be granted of a chattel in- 
terest f 107. 

12. In what case is it necessary that a lessee 
for yearn should have livery of seisin? 167. 

13. Need the precedent particular estate and the 
remainder be in es*e at one and the same time 
during the continuance of the Jirst estate ; or what 
latitude is allowed? 168. 

14. Of what two sorts are remainders? 168. 

15. What are vested or executed remainders? 
108, 109. 

16. On account of what two sorts of uncer- 
tainty may remainders be contingent or executory? 
109. 

17. What is enacted by statute 10 & 11 W. III. 
c. 10 as to posthumous children taking remainders? 
109. 

18. What are potentia propinqua and potentia 
remotissima? 170. 

19. Why cannot a contingent remainder of free- 
hold be limited on any particular estate less than 
a freehold? 171. 

2< >. How may contingent remainders be defeated? 
171. 

21. Is there no way of preventing this defeat? 
171. 

22. What is an executory/ devise? 172. 

2:?. In what three points does it differ from a 
remainder 7 172, 173. 

24. Why may a devise of freehold commence in 
futuro? 173. 

25. Within what time does the law's abhorrence 
of a perpetuity declare that the contingencies of an 
eienttoru devise ought to be such as may happen ? 
173. 174. 

20. Why does the law abhor a perpetuity? 174. 



27. What has been settled in order to prevent 
the danger of perpetuities as to the person! 4c 
whom remainders may, by an executory devise, be 
limited over after a term of years has been given 
to one man for his life ; and what has been also 
settled as to the contingencies upon which such 
remainders may be limited to take effect? 174, 
175. 

28. What is an estate in reversion? 175. 

29. What are the two usual incidents to rever- 
sions? 176. 

80. What is enacted by the statute 6 Anne, e. 
18 in order to assist such persons as have any 
estate in remainder, reversion, or expectancy, titer 
the death of others, against fraudulent conceal- 
ments of their deaths? 177. 

31. What happens whenever a greater estate 
and a less coincide in the same person in the 
same right without any intermediate estate 9 
177. 

32. What one exception is there to this role ; 
and what is the reason of this exception ? 177, 
178. 

CHAP. XII.— Of Estates in Severalty, Joint- 
Tenancy, Coparcenary, and Common. 

1. In what four different ways may estates be 
held with respect to the number and connections 
of their owners ? 179. 

2. Who is tenant in severalty? 179. 

3. What is an estate in joint-tenancy ? 179. 

4. How may this estate be created ? 180. 

5. From what are the properties of & joint-estate 
derived? 180. 

6. Of what four kinds is the unity of % joint- 
estate f 180-182. 

7. If an estate in fee be given to a man and 
his wife, how are they seised? 182. 

8. Upon the decease of one joint-tenant, what 
share of the estate remains to the survivor; and 
why? 183, 184. 

9. Why cannot the king, or any corporation, be 
joint-tenant with a private person ? 184. 

10. How may an estate in joint-tenancy bo 
severed and destroyed ? 185. 

11. But why is a devise of one joint-tenants 
share by will no severance of the jointure? 186. 

12. In what case is it disadvantageous for 
joint-tenants to dissolve the jointure? 186. 

13. What is an estate held in coparcenary ? 187. 

14. Who Are parcener s by common law? 187. 

15. Who are parceners by particular custom? 
187. 

16. What are the properties of parceners ? 188. 

17. Which of the four unities of a joint-estate 
have parceners ? 188. 

18. In what five points do parceners differ 
from joint-tenants ? 188. 

19. What are the five methods in which parts' 
ners may make partition ? 189. 

20. What is the law of hotchpot, which it in- 
cident to this estate? 190, 191. 

21. In what three ways may an estate in co- 
parcenary be dissolved? 191. 

22. Who are tenants in common? 191-198. 

23. Which of the four unities of KJoint-estsM 
have tenants m common? 191. 

24. By what two means may tenancy in essjs- 
mon be created? 192, 198. 

25. Does the law, in its construction of a 
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ANALYSIS OP 



aVra*. f atc iij r jomt-ttnamey or trmtmry m enmmum t 
1M. 

2ti. H'liai are the lartoVafj attending a fraaary 
M a^mumjm * P.»4. 

27. In what two wa\t onlv can tstmtts m 
tomtmom be di»»oUed ? IU4. 

THAI*. XIII. — "/ras 7W' /.. n.«y« JST^i/ m fcV 
nerai. 

1. Wiht in flu* rtr/# to tktn*j» r*+l* !'.*.'» 

1!. H hai arr thr lour tevrral »f agrt or degree* 
requisite to form * i-omplrie tut* to land* and 
tear mm i p» • I '.».V 1 '.*7. I W. 

it. what it llir inrrr nai M y*f*t§amn ; how 
mar if h:tp|*rn ; and in what degre* ia it a legal 
!«//*•/ I «•.*•. I>.. 

4. What arr thr two purl* of rujkt «/ pos§ts- 
mom; and hy what mm a* may llir Artt grow 
into i hr •i-o.'.ti.l r I «••■.. I'.iT. 

A. U h«< !■ the tnrre nyAr #/ i*fy**rty ; and 
bow can il recover the nyAf o/ /*.m*j#«*/» t 1*J7. 

«ii ip. xiv.— or ri//*- a.v /**«■«!. 

1 lly «>ia( two method* may thr ttlU \<\ fhtn./$ 
r**il Ih* m -ipmrally aei|iiired «•« the mir hand 
and IimI nn llir ofhrr? '.1)1. 

2. Him in the fif/r h% 4*»r,nt1 'Jll). 

X. Wlitl i* rnn«iinyifiiiirv : and of what Iwn 
kind-* 2«2. 

4. Wherein do thr«e two kind* <>f r».a#«m« 
awaM.rv difler ? "Jifl. 2f*4. 

« f n In «lial dm** llir vrry l^«-infr of rnllntrral 
tc*U4TH;uttn'tf mn»i»t T 2i*V 

•> Hlmi it llir mrthiifl of mm puting the cfr- 
ave#« nf rwlftitrml rftfttft'/mmt'y * !*■!•■. 2 1 '". 

7 What if* thr Ami rmU «ir r-iu-n nf tnKmtitnr* 
armrdiiifr r,i which ethit** are transmit trd froin 
thr «m r*tnr to llir hrir • 2«**. 21" 

h Him i« fhr differrnrr fietween an Am* *a* 
/w»? and nit A'tr yfuf*f*t-i * • JliM 

'.» to iin rm ii mil l»r arr minted •m-h an anre«t"r 
a« fli.ii an " Wi/mov nf land* nr t r nr mr nf * ran 
be tin it •<•! fr«oii him' 'J" 1 * 

I • ■ Whii I- thr *«*<•• . ii. 1 ruU »r riimia of in- 
hfnhtHf* J I J. il:l 

II Hlmi i* thr lliinl m/^ nr ramm of mJUi/. 
flarr f 'J1 t. Jl«;. 

1'.' What arr rtfrption* l«i fht« rulr? 2)fi. 

l'{ III what ntir tnh'ntiinr* <|im>* •iirrrtJHfa hj 
pTnm-1* mtnr, takf |>l»i*r nnmng Ir ma lm • J 1 •• 

14. In what nlif *nhrr%t*tnr* i|«»m #•»/#■ «ncrr#cHHi 
takr j I hi- nmoiiji ffitintf* • Jli'i 

I<*i W hat i« thr fiiunb m// or «*a «»f laAml- 
aar#* *JIT 

1«». II !.••!! i* an rn^n ?.•«*■* iliTiilrU prr $tirj*t, 

BJIil alirll i»r w;i'ii f *JI7. "J I*. 

17 lll.»i i« i In* fifth tmU or mnnn of mh*nt- 
•arr • •.»_•« i ".-j^ 

1*» H..1' i- rhr grraf an>l grnrral pnnnplr 
UfHin «lii>h ihr U« <f r-//.i.vr.i/ mAfiMn'-ri ilr- 
|»rn>!« * .'-' ' 

!'• Mlini i« »hr aiith r» t '# nr 'iinna of inWn/* 
tfn/*'. !■• ii »• Mo thr p«*\fntli ami la»l. onl\ a 
rn'» ■ ' *i ■/ »■*■» aim thr j-urrKtiti*./ ani-r«tnr wa« * 
£M. 

'.»*» HI. : - » I ..-...« ,..■ rA. ir4..rV ft.'.-Wf 2*.»7. 

HI U|,| |« *hr rli-]l|a|>ih nf ft «fi|«Ntaia ■ ^ .'A' 

Aa/r- ' *. ./ 1, • i,i.rri..i,il.|r • -.»Jh •.»:<-.» 

2*. w bai oar MAm/aai-r majr «lraeaa«l to tat 



A4i/.A/.*«* of lb* 
thr A/.— /.•( thr aral 

24. For tkii rraaua, la wbai 
kai'f-t.l .* ./ no imf^iliBirBt la ibr 

-4. U hai in lb* arvtalb aa4 laat 
of aAm/navf 244 

*J.*i Hbal iatbr i 

J>i Hhrn i» tbin r*/# tola 11/ r«« 



aa tbai ■ W 
■ a ? • 5^ 



probaU* arta^aai af i*a* 



rii.iiv XV. 



-(H TWlf av 

Aararal. 



in 



1 . W im T ia aarraaaf. tabra la 
■oat rtiniMivr •rata* 241. 

2. If an '«r«f# hr audr to .%. far bfa. r««BaaaaV 
fo hi* ngbf brira in '**, hy wbai taail tba aaawj 
takr? 242. 

:t. What wa* meant by cailiaa; VtUaaaj law 
Norman Cnrnqufn+f 24*. 

4. In a hat two point* <|naa ibr 4iwWvaaw m 
rfTrrl between the art|ni«ilioa of am «rr«w Hr «v 
#rro/ bimI by aarraa n ariaripaJI/ r aiaii * fU* 
244. 

ft. H'bat five met boifta af aeqainag a aaa ta 
**tatf i|oe« fmrrkast iarluda * 244. 

•'. Kim i. ^Urr 244. 24 "• 

7. I'p«n what priariple it tbe law af awaaav 
foun<lr.|? 24.V 

h. llliai arr tbe Aral three t 
Am/ii t.h A^imW it wanting * 24A 

'.« Hhil i« tbr fourtb < 
A/o.^ i« wanting* 24*. 247. 

|o What ia ibe fiftb caaeT 247. 24« 

II. who are *+»l*t4 rya> aa4 aajf te ai 
aad ia what eaa* taaj tbe fartatrr AW law 
of bit laAmfdar* , and ibia fur wbai lavwa raw- 
•ont* 24M 

I J. What legal tm eaa % i 

1.1. What it tbe tialb < 
A/m»/ it wanting? 34V. 

14. Hhal it tbe differ**** af i 
raimn «»n thr //»--/ of «Ara ia taa acta W aawaw* 
fi»n an- 1 of a«fara/tfa#Ma 9 249. 2^0 

I.V If an «/■*■ come lata Kagtaa4 aaal tbaea 
ht\r i*«tir t«o t-.n«, who are Ibttir* aataeaa* 
tm*m »h '>"*"• *a«l oar of tbem aawrbaaa Waal aaa 
•lie, who ran not be bia aea*. aad »bj * 3M 

1*'.. what i« rnartnl bj tbe ttafata 11 A IS 
| W III. r »; at la lb* ttirrwaari af « 

imhj+eu deriving ibetr aatji gn aa I 
' and Iimw i> thi* ttaiul* <)aaiiwea by taat af % 
.Geo. || c. XM? 2ol. 
' 17. w hat it lb* teveatb i 
■ mhU tM^iu waaiiag? 261. 
j 1H Wbai ia ibediffvraac 
of UhUm to tbe A»y and taraeaf U law JaWf 
2M. 

l'.i 1W what meant awlv eaa tb* in mi ■ #/ 
1 A/**** br'abtolut*!/ iia w aw? 2w4. 

2". If a man *n*mtt4 b* aarwaajttl by taw 
king, ran bi« ana taberH? 344. 

21 If ataaa have kawja a aaa aaal a* awatawal 
and afirrwanlt jiardaaaw, aa4 Ibaa batw tanaa a 
arronil «oa and di*. wbo aaaaat ba bat AW. aaa 
ah> • 2-Vi 

22 If lb* aareafar a* aaJawaaat aaaj bat ataa 
he Ann to earb otbvr ? f&a. 

21 What u declared ia maat af taw aev .aaW 
ao-t rrratrii hv art uf parUaajaaa aaata taa raaam 
of ilaa. VIILi aa4wwtwwaatab)alaat fJa\ 
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24. Tn what singular instance are lands held 
in Jee-simple not liable to escheat to the lord, even 
when their owner is no more, and hath left no 
heirs to inherit them? 256, 267. 

25. What is the eighth and last case wherein 
inheritable blood is wanting; and how does this 
case differ from all the rest? 267. 

CHAP. XVI.— Of Title by Occupancy, 

1. What is occupancy? 268. 

2. To what single instance, so far as it con- 
cerns real property, have the laws of England 
confined this right? 268. 

3. W hy was no right of occupancy allowed where 
the king had the reversion of the lands? 259. 

4. What if the estate pur outer vie had been 
granted to a man and hit heirs f 259. 

5. Hut what do the statutes of 29 Car. IL c. 
3 and of 14 Geo. II. c. 20 enact as to this estate ? 
259, 260. 

6. What is the commentator's opinion as to 
the operation of these statutes? 260. 

7. What is the law of alluvion and dereliction ? 
261, 262. 

CHAP. XVII.— Of Title by Prescription. 

1. What is title by prescription ; and howls 
it distinguished from custom? 263. 

2. What is called prescribing in a que estate ? 
264. 

3. What has the statute of limitations, 82 Hen. 
VIII. c. 2, enacted as to prescriptions ? 264. 

4. What sort of hereditaments may be claimed 
by prescription ? 264. 

5. Why cannot a prescription give a title to 
lands? 264. 

6. In whom must & prescription be laid? 265. 

7. If the thing prescribed has what inca- 
pacity, why cannot the prescription be made ? 265. 

8. Why cannot deodands, felons' goods, and the 
like be prescribed for, while treasure-trove, waifs, 
estray.% and the like can? 265. 

9. For what more may a man prescribe in 
himself and his ancestors than he may in a que 
estate ; and why may he do so ? 266. 

10. Is there not a difference in the inheritance 
of a thing prescribed in one's self and one's an- 
cestors, and one prescribed tn a que estate f 266. 

CHAP. XVIII.— Of Title by Forfeiture. 

1. What is forfeiture ? 267. 

2. Hy what eight means may lands, tenements, 
and hereditaments be forfeited? 267. 

3. What are the six offences which induce a 
forfeiture of lands and tenements to the crown? 
L'67, 268. 

4. Of what three kinds is the alienation con- 
trary to law which induces a forfeiture f 268. 

5. What is alienation in mortmain, in mortua 
manu f 268. 

6. How were common recoveries invented? 
271. 

7. How were uses and trusts invented ? 272. 

8. What is license of mortmain; and how has 
it been dispensed with? 272, 273. 

9. What is enacted by the statute 9 Geo. II. 
c. 36 as to lands and tenements, or money to be 
laid out thereon, given for or charged with cha- 
ritable uses? 273, 274. 



10. Who are excepted out of this act; and 
with what proviso is the exception made? 
274. 

11. Why is alienation to an alien a cause of 
forfeiture? 274. 

12. When are alienations by particular tenants 
forfeitures ; and to whom, and for what two rea- 
sons? 274, 275. 

13. What is it if tenant m tail alienes in fee; 
and why ? 275. 

14. In case of forfeiture by particular tenants, 
what becomes of all legal estates by them before 
created? 275. 

15. What is disclaimer, in its nature and eon- 
sequences? 275, 276. 

16. What is forfeiture by lapse t 276. 

17. In what two caaes can no right of lapse 
accrue? 276. 

18. What is the term in which the title to pro- 
sent by lapse accrues ? 276, 277. 

19. What if the bishop be both patron and or- 
dinary? 277. 

20. What if the bishop or metropolitan do not 
present immediately upon lapse? 277. 

21. What if the king do not ? 277. 

22. In what cases only is the bishop required 
to give notice of a vacancy to the patron, in 
order to entitle him, the metropolitan, and the 
king to the advantage of a lapse ? 278. 

23. When does the law style the bishop a dis- 
turber; and of what does it consequently de- 
prive him ? 278. 

24. What if the right of presentation be con- 
tested? 278. 

23. What is forfeiture by simony? 278, 279. 

26. Is it simony to purchase a presentation, the 
living being actually vacant? 279. 

27. Is it simony for a derk to purchase the 
next presentation and bo thereupon presented? 
279, 280. 

28. Is it simony for a father to purchase such 
a presentation for his son? 280. 

29. What if a simoniacal contract be made with 
the patron, the derk not being privy thereto ? 
280. 

80. Are bonds given to pay money to cha- 
ritable uses on receiving a presentation to ft 
living simoniaeal ? 280. 

31. What bonds of resignation are not simonu 
acal? 280. 

82. Are general bonds of resignation legal? 
280. 

38. What are the only causes for which the 
law will justify the patron's making use of such 
a general bond of resignation ? 280. 

34. Of what two kinds are the conditions the) 
breach or non-performance of which induces a for- 
feiture? 281. 

85. What is waste, and of what two kinds? 
281. 

36. What are the general heads of waste in 
houses, in timber, and in land? 281, 282. 

37. Who are liable to be punished for waste, 
and who not ? 282, 283. 

88. What is the punishment for committing 
waste? 283,284. 

89. By what may copyhold estates be forfeited f 
284. 

40. Who is ft bankrupt? 285. 

41. What becomes of ft bankrupts lands tad 
tenements? 285,286. 



Digitized by 



Google 



ANALYSIS OF 

4. W.-l. rtilt m\.%* fKf|!i.n l.a* *hr •*4iutr I't W ! er. l« »t nrvew«nr to taa vmL^sv of • 

21 J*« 1 : ' .» .!* ■ i- i ■ :-• I -i -*. f a .:#..j :.. rri | .: i.. w.r /-i- #i • »*«4 

A*!**' ; ■ • '■■ ... n« , .i f*. -.. r....i. . if -. ,. r j 4 U -.»: • | >.. f u. rra-i la.avla " >4 

tritrt* -.*.**< *J'> !• .: !.-.n««r! la »»/n a* veil a* aaa** a 

i#. / * .:■ '.. . •. 
1 If A P \l\ "' r.'./ > .1 . -M, i. v.*. J«. Hf,n :. thr -aV.irrry of *aWaf. aan« W%a* 

1. Hii.t - ■•■--■' "»"•'•". ■■■■ /■"*«*. -: Ufi4| ; . 1||r . l|fferriKW fc^^ . aw..** 

in it. li.i .-. -i ~f... J-, w , i7 

2 W: r, .-,, .»> f - ..-,. ; »n-l ^,- ^ f „ ^ w ,, |D , «, I## . tffl— «, . «**, 

* " " " y ' "" •"" n ' 1 ™"T' " i, Mu.i ik. «/^^. MC » u« AW nr- 

fiAt.i'fi >«• i»;;»ii'| t . t ■■•ir.iTfT ' J'** , llti • 

4 »i..- .'.:. ....r :r , -. ■■! K r.-h. wp «- ' >M | t| „ blltlf nmiHr|MW|taM . 

anl ,r - -. • , ■-«■■' ^ v - ■ n .. •hi,*-. m;U w| gu lKr | Si#maltM- ^ ,_ mtmmf 

0on» :>l - .-..-.. v. : | ■.••! J r| 

♦1 Mil I ■ -M • | lra.| Kia • W|| <lj-*»-.!ltT ' , lif . . ,_ -_.. _ ._ . 

1 . i. "I what iffn aaturea ar* n«M««« an 



.... , i.i thr inanitrr in «hirh thei rictiif t*««r 

' .''"I ■'," B .' 1 ' '""■ " r , "'" r I"* 1 " "»"- . B .| ,ft. ,r. ■ M» 

h. Il->w t:i»v thr i-'j"Aj## of * t'T-e- ft r* ..... 

.,..." r..-»i*r» ..:, • .:» '• 

,.' ui 7 '# -» i ••* ^l«» ! »»"* *** •»! »»*CW« «f 

If Hlni T ih» Mni'V'Jn''' nr r-ihrr r<n(rmrl t k . ., « ^ # * 

- , ..-.." r^««ni.-" an I «!ial (Lr fiif i>f ftm 

Of ft *»«^» "■ ■ r** * . ».l ... ^ . -. 

10 w K%t ..nlv ran »n j'.'«* l ! I • 'J*«1 „ . . 

ii. «i..t .rrti,, i r|r ,i ,„.!,„,„ ..f ,.,„,.,..„ ■;• »;•••• ««^-»j «• «*• >«<««-. rf. 

au-.-'i • '-.•""•: , - 1 ' . . ., __ 

Ii of .h.l f..ur V.nl. .» Ihr^ /-,.., ... ' * h * '/ -•"'."' '• , " W °~ *^» — * 

.> \\\ Nhiii 4*it***y i» a najfipaaaMa aaT • "^y 

I. What i« » deed id it* ^rtural nalurvT •■» •* ■»■•'•' u ^»* e^ry frwmt af uajr*.^ a/ «»aa* 
2W. *t^«f m 4rrrafi«aar«r« rr.ry^ml '114 

a. What ia an in^m/Mr* ! S'.«."i. ♦». » hat i* h*crta»n ib feaw ^•ar aj ■ a w ■ » XI4 

S. Wh^i I* a rhtr^mpK t ;.*•«.. 41. UhT rann.rf frrvkoUa b* Baate to («a> 

4. Wlm li i* l he or***,!/, and which thr <«•«. B^-iirr i^/»r»' f U4 
t*rj«9rf. ..( a ilrnl ! ?.": "•- I' • .'"•*' /«f r— l w iir t* fr w ixi a>^a» 

A. What i« a .^»i/./mh7? J>i *n-l r»|^rtanl i*n. a Im»# for ywafi a>««i m »i a% 

li. Whit arr the righl rr<|Ui«itra of a oWaf" «•■ ■h-m Diu«t the .'»fl ba» A»aW * 314. t:i 
S*.»-J ,, - < ■:••! •:■'■•». 4-1 <»f what two kind* u i»r»^ «/ avaaaa 9 

7 Wt.ai arr thr cijht u«ual. furniaJ. An 1 or- 31«"» 
derlr |.«rr< ..r a i«.i * J'.»h -Ml. .:«»4 44 ll>.w i« .'f rrnr in «W ptr fu rmtal * S!«^ nt 

M* Hlit! 4f «!.»-; ^^ij/# ,.| a ln-1 • ."•- 4*> What l« /if»rjr in /«v f S|4. 

'.'. Wlnl ji .■ u,r h*<*n-ium ainl fr»/ nib m ' r.*"*. *' W *'•« " lk »* "««?■•" bj f\* 4 aana * 

8w. .j it;. ;i: 

l*i. What i- tl.p rr ii'.*, f. aM « ji-t 47 W hat arr ;»««.'* r-^rw—frnm * 117 

II. Wii.tt «• 4 f ... I -..,'.' ■■•. ,-ai 4V What i« a U-t—* S17. 51 « 

VI Whii i- ii.,- rim ( h j»r ;u«i. 4'» What «a* thr oM MUiif W *W ««Pt 

I.i. W|,tl ««• ft |i|;iii «.| '.j r.,j . i-r, ;».«,,» f 'r-ai. .11 nl.oit wftM ll I* «a«4 in tfc« p I iWI 

SOI. t.' ■«# <>f a .•-««r. "!•• «a^a Irt * 31* 

14 Wh4t »»« thr 'Itlf. n-ti. •• t.t!«rrn .'i«ir i .' ■"■" T * '•*« <*nr •yectm wf i > — ■ m Ja m | a/ 

nn«l r . * . i> rr- j. **, * . •• ■ i . ,i J f'i'i • i,. . raaari * ■■ J*. 

!."• W ■ ,i mi a.jrrm'y r .i-w-.-i'i; 'v «iu ■"■ i W i.»: il.rr* auann«r of ntrnaan* 4a«a vto 

•ran*. J "■ . •«; o'alulr. ..J Hen VIII c 2»* iaif mm 

!■■ hi > ■<••' the * i-' in v* « i* rii. :■•!. nhal t.. tn*kr .r.jj-t fur fArrj urn or a— an< J^a— a> 

wa» t: •■ ..► .• ii.. n ••: ti.«- ■.».' ' «»J •.'■••? ..I'.« 

17 W - j-.'./t » k -a.:i«t ii,.- .'ir arr n< » >'•- l-»*i »*••* arr thr nin« rti|mn f ai tnm ina 

gov«l ' «Mtutr ■j.rxiftra which mnat W ilwm4 am ^— T 

1» U t lt f . . ... • ;.i| i.. rni-irr tiir .'#.!•#• himlinf * 119. Xjft 

l'» W r, ,! » ii,.- .i.rt.f.-i, ,■ ,.t r!T.'.-t lx>:wrrn : I n ! i« uu Irr what Ml r«f«lalaaaaa aV in* 

M".? .-. ii.l • ■ ..j*. .i. ; |-T r«-.« "4 <iH'^,'-f "•■' : ■■ V •*•••« •* •** Dl—AaaJ 1W> 

aa«/ .ii • ."| *:r.tm «i! ' '-''•rfffrr^ a* faWaaawaTBiav^aawwavaKaawaj 

J 1 '. \ r u ■. k! t •■ »• -ii • l.i* ll.r. ',|/irif. in at* i ail /*;'«.. *j and vana**, frwan annatanf aAJ ^aaai 

m«-l«rii i i •• ■; f. |, s*; i »..| • r-«.lcl thr ur- uf tLrir l»n<U * ^-^',^21 
raa.'> • ••* .'.4 I* ihrrv n«4 anwinar rwatraftMai w«a ■%>> 

• 1. <>; «:. 4 t .]..,■« || l( . *- .,-. .,, •, ,,f % .{^i (l ,n. far i lo r v .«.yr-^^MM b/ lW gUi—#) |4> BbaV C 4* 

■itt * .;•■» ..j.* 

^ l>i :"i |f->vl mih nu, «r a fala« a\i<# ' >'-'• What rmraiaC IM in« aaajaw af i 

104. f.V-yy«wa tiwca aj»a)raaaawaai flMnt 
470 



Digitized by 



Google 



BLACKSTONE'S COMMENTARIES. 



50. What is an exchange? 828. 

57. Is either livery of seisin or entry necessary 
in order to perfect an exchange f 828. 

68. What is a partition t 824. 

r><». Can a partition be made bj jwoJ only, in 
any case ? 324. 

til). What is a release t 824. 

6 1 . For what five purposes may releases enure ? 
324, 825. 

02. What is a confirmation! 825, 826. 

03. Why is not a livery of seisin necessary to a 
re/M*f or confirmation of lands ? 825, 826. 

04. What is a surrender t 826. 

05. Why is not a livery of seisin necessary to 
a surrender f 820. 

00. What is an assignment ; and wherein does 
it differ from a lease t 326, 827. 

67. What is a defeasance ; and may it bo made 
after the original conveyance? 827. 

08. What are uses and trusts in our law? 
328. 

09. Who were the terre-tenant, and who the 
cestuy que use, or the cestuy que trust f 828. 

70. What was done by the statute of uses, 27 
Hen. VIII. c. 10? 382,888. 

71. In what do the contingent or springing uses 
of a conveyance differ from an executory devise f 
834. 

72. Why, in both cases, may nfee be limited 
to take effect after nfeef 884. 

73. What is a secondary or shifting usst 886* 

74. What is a resulting use f 885. 

75. May uses originally declared bo revoked 
at any time and new ones declared T 885. 

70. What is the origin of trusts t 885, 886. 

77. How do the courts now consider a trust- 
estate t 337. 

78. To what twelfth species of conveyance has 
that by livtry of seisin now given way ? 388. 

79. What thirteenth species of conveyance has 
been introduced by this statute of uses? 888. 

80. What was enacted by the 27 Hen. VIII. c. 
10 as to bargains and sales t 888. 

81. What gave rise to the fourteenth species of 
conveyance; and what is its nature? 888, 889. 

82. What may be added as a fifteenth and a 
sixteenth species of conveyance f 889. 

83. What are the three species of deeds used 
not to convey but to charge or discharge lands? 
340. 

84. What is an obligation or bond, whether 
single (simplex obligatio) or conditional; and how 
is it a charge upon lands ? 840. 

85. When is the condition of a bond Toid; and 
when the bond itself? 340, 841. 

86. On the forfeiture of a bond, what sum is 
recoverable? 341. 

87. What is a recognizance; and wherein does 
it differ from a bondl 841. 

88. What is a defrazance on a bond or recog ni - 
znnce, or judgment recovered; and wherein does it 
differ from a common conditional bond? 842. 

89. What general registers for deeds, wills, and 
other acts affecting real property are there in 
England and Scotland ? 843. 

CHAP. XXL— Of Alienation by Matter of Record. 

1. What are assurances by matter of record t 
344. 

2. O* what four kinds are they ? 844. 



8. What are the intentions of private acts of 
parliament f 844. 

4. With what cautions and preliminaries art 
private acts of parliament made ? 845. 

6. In what are the king's grants contained? 
846. 

0. What is the differenoe between the king's 
letters-patent, titers* patentee, and his units close, 
Uteres clauses t 846. 

7. In what three points does the cons tructi on 
of the king's grants differ from those of a sut- 
jectt 847, 848. 

8. What is a fine of lands and tenements? 
848. 

9! What is the origin of finest 849. 

10. Why is nfins so called? 849. 

11. What is the action of covenant upon whieh 
the fine is founded? 850. 

12. Vihnt is tht primer fine t 850. 

18. What is the Ucentia concordanit 850. 

14. What is the king's silver, or post finef 
850. 

15. What is the concord; and who Is the •*#- 
nisor, and who the cogniseef 850, 851. 

16. How must the acknowledgment be made)| 
and how far does this exknowledgment oompleto 
the finef 851. 

17. What is the note of the finef 851. 

18. What is the foot of thv finef 851. 

19. What proclamations of a fine hath the sta- 
tute added to prevent the levying of one by 
(rand or covin f 862. 

20. Of what four kinds are fines thus lemedt 
862,858. 

21. What is a fine sur cognisance de droit, coma 
ceo que Had ds son done; and of what efficacy is 
it? 852. 

22. What is nfine sur cognisance ds droit temtum; 
and for what is it commonly used ? 858. 

28. What is a fins sur concessit f 868. 

24. What Is a fine ear done, grant, et rtndm, 
and wherein does it differ from the fine sur eo$)» 
nixance de droit, come ceo, £& f 858. 

25. What are the force and effect of fines 9 
864,855. 

26. What are the three classes of persons) 
bound by a fine? 855. 

27. Who are the parties U> n fine, and how are 
they bound? 855. 

28. Who art privies, and how are they bound? 
855. 

29. Who are strangers, and in what eases are 
they bound? 856. 

80. But what is necessary in order to maks 
nfins of any avail at all ? 866, 857. 

81. Upon what neglect of the remedndtrnum 
or reversioner does a tenants for Itfe levying a fins 
fail to forfeit the estate from the latter to tha 
former and bar it forever ? 856. 

82. What is the nature of a < 
and how far is it like n finef 867. 

88. What is the writ of \ 
and what does it allege? 858. 

84. Who is the demandant, and who che eV 
fendantf 858. 

85. What is the voucher, vocatio, or tmSing st 
warranty; and who Is the vouchee f 868. 

86. Who is the r scesorar , and who t h e r scsos rss f 
868. 

87. What Is oaUed the rocsn y au s or r emverw 
m value t 859. 

m 
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ANALYSIS OP 



SA. (>f what nature i« fhi« reenmpmse; and ' 
Who in usually flir r..mm»n i-m-h** f .J-V.». 

8V. W hnl i« a rem\*ry with ii„tth'* furher ; 
ftlld why i* ll ti"W u«ually cnipluyed ? .'1-V.i 

40. Hiul l* thr ri*a«<m why f !■«- umr in tmtl 
is held lo In* h.t'rni \\\ a rfiHfff n f/fui/ry f IWll. 

41. In what light have our tin**!*™ marts «/ 
JWttee Ci»li»|iirrrij oimm'iM ree^vrner t HM). 

42. II •■» •lm , « the i'>>finitrnfftii>r recommend 
Ill* shortening of the procea* of thi« r«ni ry*nrr t 
301. 

43. W liit are the force and effect of a ^nnoii 
rwwffv * ■ !»•!. 

44. U V -tiilutr, when will not a rrr..rrry hmr 
Ml eatnU ' ii/. and who nli»U not suffer a rrei.trry t 
8ti2 

4A. What, in all reenreru§ t in necessary nn the 
pttli of the rr. .ii ^rr/ nr tenant t» the prwetpr f '.\*\'± 

4*>. Hut what are the pf«uMHii nf the •talufe 
14 Geo. II c. *JO in order to make goo*! a rr- 

ct H i y ;j»i^. 

47. H v what two «nrt« nf rfW mar the imm 
Of mji*'»T refvrry t»e directed • ^.V^. 

4H. Whrn are theae ^^*i» railed rfVrab to lead 
thm am of a nne or reenter*, ami when oW«/j to 
deeimre them; for what pur|Mi«e are they made; 
Mid what i* If re I hate they oh the fine or rt fur fry t 
368, Uf.4. 

CHAP. XXII— Of Alienation Ay ,^ r«#f»-i. 

1. To what are asturanett by eptetal nutom 
eoaflned? : !»>■*». 

2. II "W arc e*>pykold lands general!/ trans* 
fbmd? :w.V 

8. What in surrender mriam reaWtfto ; and what 
la the miDnt'r of transferring r»pyktdd estates t 
866, .W.. 

4. What o jural ion upon a e»pykold estate has 
Ml J /element »r yranf ? it»>7. 

6. If I won hi ri change a enpvKnld rstatr with 
•Bother, or <lru«r one, what luimt be dune? •»'»7. 
3rtH. 

6. Hiul rffn I will a time nr reettrery had of 
mpyhfi-i ',•{» iii i )n> 4. in«/'* '■■■•• r '» h»»f . and how 
may am-h •**«■ nr r.r..irr V |*< rr«rf*r>l hv the t'»ra* ' 
8*W. 

7. What arr the thret* arieral |'»rt« nf the 
Mtariin^ Ji\ ■•,r '#•../. r f /.i.h 

M. What part "f it ih*en the surrender itself 
conmituif*" ..»►•» 

V. What if the I'-rJ n-fu^e In itdmtt the farrm- 

dlrr«' ::•■«» 

It*. <*«ti ihr furrrndert'r ri'tr«i'l hi* eurrmder * 
,V.'» 

II. Wh^l !• ihr prffttf'imt nf thr ntrrmd*r ; 
nadwhrn and ••% whutu nm«t it !■«• |»re«rnted" .i*! 1 .*. 

1'J What if th.-*r int. i wh»«e hand* the #»r- 
rendrr « i> inii«- rrfu*e lo prwfn 1 an>l the /nrj 
rwfune t ni|>fi ih«-m ii. <1.» ••! ' :•■'*. 

It Uf «>, i* ilirrr fciri* 1« .id-n't-mre * :{7<>. 

14. Wlni |« • hi- i- r d l>.-uli I In «|.i in dJnti'filw^i 
idi ■•••' ■•■■. .•- tni ' '.'.' l * 

1"». H«-w i« lhf> .'--'i/ rrifi*r-lr.| in >idm"mr*i 
upon twf.l** i »..r#^,.r vi.-,', ..r M|N'n d*ef*nt 
/rem fA* i ■,*■«#•. r * .^i^ ;7|. 

!•• hi whil ln.wrtrr. ■!•» ii.i'iii"ifv#j *;»-t#i 
tmerender -lilfrr fr<>iu iiif'n/.'.ihrrf m/- n d*»-mt * 
871 

17. Arr I*-** ,.f c;vA«/i Cum pliable to be 
* .•*/• :'.7j 
•73 



I'll IP. XXIII —Of Ah 

I. Wn«r it rf/n*# f S7S. 
'.'. I |H. n what did thn mtrviM m€ 

lm*d§ take |ilare * 374. 

3 W hat '• .i/# i.nlr rowld then bw aWa^al wxa 
what rirv|.ti..n« * J74. 

4. In what ihape did the noftah c U r g j wv. 
then gitirrallt *at m the *\ «rfl »/ ca— !■■■ 
uf thr '/#ii«# i if lmnd» % . 87 •*». 

o. I jh.o what did Unda in thin i 
no lunger d»*tsmUef 37o. 

0. Hhat did the «*W/ waaU, S3 H«a\ ^ Xii 
e. 1. mart ? .17 "i. 

7. II "W i« a i|»ff* to a fur/ maa faw a eaa> 
rilable u*e now held bw the atnlaUa 40 CLa. c i 
to be valid ' :S7fi. 

H. W hat doea the $**tnt* >'/r*mnU mmd pm law. 
J'M'ar U r a. direct na tu alrea n a mt lm**w t ri. 

U. Are e»pyk*Ud» and leraw far a awei WAhan 
the Ml at ute* .'(7*i. 

lo. Ilow maj a at// be eevkrdf 174. 

II. What did the ■inlnia S.% tee* IL c 4 aa> 
clara aa to the witnesses to n waif t 377. 

1J. What hath the atatute 3 aX 4 « mw4 at c 
14 provided for the benent ol n lawtniar • crwaW 
ora? il7n. 

l:t. How i« n a-itf of lawatf cana»lareal re inw 
cawrt* r*/" lav f 37H. 

14. What <t i Hindi on between aVewaai a/ iawa* 
and teaumwnu of permsmmi ekmtmnU m fowaaaaa 
up*m thi* notion? 37>*, 37V. 

liV What aeven general rniee nnal naaaanw 
have been laid down by e aw rte a/ /matmnj fa* taa) 
ronatruciion and eipoaition of nil t*« anawaaa af 
common mmmrmnret 9 S7U-WS. 



niAH. xxiv— ry }%«#• 



1. W'h«t art included 
things perttmmi f SM. 

'J. l*o not thing* p * m nm i 
m*T.iKU only, aa fAuae rwei do of 
oW// :tH,Y 

:i. I'nder what genaral Wkmm\ 
winkle romprehenileal ? 3H&. 

4. Into what two kinds, th an f***» new raw 
•li*lrilHite«l by the law ? M. 

.V What are rk*tteU remit 1M. 

•V Whirh •|iiality of reel m i mfm have • 
which •Irnnnunalee them rmtf; a»d whaeh 
thrr want the want of whira cwa)atilnaoa 
rAi/r/.# ' >',, 

7. What are tk*Uel* mjrwmmmif 3*7. SMI 

run* xxv.-ry ( 

1. Or what two naia 

prrr.rn.tt* :tV» 

2. Into what two aorta la 
perr-n>il of the fi*i 

.1 U hat i* peiiprrrn aa 
*r««H-fi i 1 !• 'u.'r f ttHV. 

4 Intu what two cl 
giu«h .rai*i>i.'i • :t*ai. 

-'• What property can a mmM ha>«w hi 
animals as are a^^asfa*; Mei whaw ha wrntk I 

i^jr H.'".rs " S'«t. 

•. Why. of all 1MB* Mei aVaaaVJahf aaal 
•|.-r« the' 1 '.- ■/ »*loag to law saatwar l «aia 
eicepllonj? TJIi 
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7. What is property in chattels pergonal, in pos- 
4"<su>n qualified, limited, or special? 391. 

8. On what three accounts may a qualified pro- 
pcrty subsist in animal* f erst natures? 391. 

9. What are those animals /rra* naturse in which 
a qwihrird property may be acquired per industriam 
homims, by a man's reclaiming and inf king them 
tame by art, industry, and education/ 892. 

10. I {nw long are these animals the property of 
a man ? 892. 

1 1. What animals is it felony to «feo/ f 393. 

12. What crime is it to steal §uch animals the 
stealing of which does not amount to felony ? 

r>94. 

13. When, and how long, may a qualified pro- 
perty also subsist with relation to animals ferrn 
untune, r a Hone impotentse, on account of their 
own inability ? 394. 

14. What is that qualified property which a 
man may have in animals fern naturse, propter 
privUegi'um 1 394, 395. 

1"). What other things besides animals fern 
nntursF may be the objects of qualified property; 
and how long does that property lastt 395. 

16. These kinds of qualification in property 
arise from the subject's incapacity of absolute own- 
ership ; but in what cases may property be of a 
qualified or special nature, on account of the pe- 
culiar circumstances of the owner, when the thing 
itself is very capable of absolute ownership? 
396. 

17. Hath a servant who hath the care of his 
matter's goods or chattels any property in them ? 
396. 

18. What is called a thing y or chose in action t 
396. 397. 

19. L'pon what depends, and what are the 
only regular means of acquiring, all property in 
action ? 397. 

20. Upon all contracts, what does the law give 
to \\w party injured in case of non-performance ? 
3'. '7. 

21. May things personal be limited by deed or 
wilf in remainder and in estate-tail ? 398. 

22. May things personal be vested in j'oint- 
tennuri,. in common, and in coparcenary ? 399. 

23. But how is it held that partnership stock in 
trade shall always be considered ? 399. 

CHAP. XXVI. — Of Title to Things Personal by 
Occupancy. 

1. What are the twelve principal methods by 
which the title to things personal may be acquired 
and lost ? 40O. 

2. In what eight species of goods may a pro- 
pert// be acquired by occupancy f 401-406. 

3. Hut what are the restrictions as to the 
right to seize the goods and person of an alien 
ftirmi/ ,' 4oi , 4o2. 

4. To what do the restrictions which are laid 
upon the right to the occupancy of animals ferse 
nafur:> principally relate ? 403. 

o. What constitutes an accession to property T 
404. 4o'). 

6. What is confusion of goods; and to whom 
does sueh act of confusion give the entire pro- 

prrfy .' 40"). 

7. What hath the statute declared as to lite- 

rary and other copyright? 407. 
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CHAP. XXVII.— Of Title by Prerogative and For* 
feiture. 

1. What personal chattels may accrue to whom 
by prerogative ? 408. 

2. What if the titles of the king and the sub- 
ject concur ? 409. 

3. In what three classes of books hath the 
king a kind of prerogative copyright ? 410. 

4. Is there not still another species of pre- 
rogative property, founded upon a very different 
principle from any that have been mentioned ? 
410, 411. 

5. What four reasons have concurred for 
making the restrictions which the municipal 
laws of many nations have exerted upon the 
natural right of every man to pursue and take 
to his own use all such creatures as are ferrn 
naturmf 411, 412. 

6. What, however, is the origin of the game- 
laws in England 1 413-416. 

7. What was done by the carta de forestaf 
416. 

8. Who only, by common law, hare a right to 
take or kill any beasts of chase not also beasts of 
prey? 416. 

9. What are free-warren and free-fishery ; and 
what does magna carta provide as to the latter? 
417. 

10. Wha only, by common law, can justify hunt- 
ing or sporting upon another man's soil, or, in 
thorough strictness, hunting or sporting at all ? 41 7. 

11. But how have the exemptions from cer- 
tain penal statutes for preserving the game virtually 
extended what are called the qualifications to kill 
it? 417, 418. 

12. For what twelve offences are all the goods 
and chattels of the offender forfeited to the crown ? 
421. 

\t. When do these forfeitures commence? 421. 

CHAP. XXVIII.— Of Title by Custom. 

1. What are the three sorts of customary in- 
terests which obtain pretty generally throughout 
most parts of the nation? 422. 

2. Into what two sorts are heriots usually ii- 
vided? 422. 

o. What is heriot-service? 422. 

4. Upon what does heriot-custom arise; and 
what is it defined to be ? 422. 

5. To what species of tenures is heriot-custom 
now for the most part confined ? 423. 

6. Of what does the heriot now usually consist : 
and of what estate is it always ? 424. 

7. Why can no heriot be taken on the death 
of a feme-covert? 424. 

8. Can a heriot be compounded for by the 
payment of money? 424. 

9. What are mortuaries; and why are they 
sometimes called corse-presents ? 425. 

10. To what certainty did the statute 21 Hen. 
VIII. c. 6 reduce mortuaries? 427. 

11. What are heir-looms; what may they be 
by special custom ; and what are they by general ? 

427, 428. 

1 2. What other personal chattels are there which 
descend to the heir in the nature of heir-looms? 

428, 429. 

13. What if heir-looms are devised away fron 
the heir by will ? 429. 
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instead of advancing the same sum on an ordi- 
nary loan, arise? 401. 

40. What has the statute 37 Geo. III. e. 26 
directed in order to throw some check upon im- 
provident transactions of this kind? 401, 462. 

41. What is now the extremity of legal interest 
that can be taken? 403. 

4 J. If a contract which carries interest be 
made in a foreign country, of what interest will 
our courts direct the payment ? 463, 464. 

43. What does the statute 14 Geo. III. o. 79 
enact as to the legality of interest on all mort- 
gaycs and other securities upon estates or other 
property in Ireland or the plantations f 464. 

44. What is debt ; and in what cases may it be 
the counterpart of and arise from any of the 
other species of contracts ? 464. 

4">. Into what three classes is debt usually di- 
vided ? 405. 

40. What is a debt of record t 465. 

47. Wnat is a debt by specialty or special con- 
tract t 405. 

48. What are debts by simple contract? 466. 
41). What is enacted by the statute 29 Car. II. 

c. 3 as to one person's being responsible for the 
debt of another? 460. 

50. What is that species of simple-contract debt 
now introduced into all sorts of civil life under 
the name of paper credit f 466. 

51. What is a bill of exchange, or draft; and 
who is the drawer of it, who the drawee, and 
who the payee ? 406, 467. 

52. Of what two sorts are bills of exchange; 
and what difference is there in law between 
them ? 407. 

53. What are promissory notes, or notes of hand, 
and tor what sum at least must they be drawn? 
407. 408. 

54. Why is it usual in bills of exchange to ex- 
press that the value thereof hath been received 
by the drawer f 468. 

55. By what means may a bill of exchange or 
pr»mi**»ry note be assigned? 468, 469. 

50. W lien may a bill of exchange be protested for 
non-acceptance ; and when, both a bill and a pro- 
mt." sory note, for non-payment f 469. 

57. In case of such protests, what compensa- 
tion is the drawer bound to make to the payee or 
endorser; but what happens in the absence of 
such protests or tlfeir notificationtoihe drawer f 469. 

58. When a bill or a note is refused, how soon 
must it be demanded of the drawer t 470. 

59. Upon whom may an endorsee call to dis- 
charge a bill or a note? 470. 

CHAP. XXXI.— Of Title by Bankruptcy. 

1. Who may become a bankrupt; and who 
may not ? 471. 473-477. 

2 What privileges do the laws of bankruptcy 
confer on the creditors ; and what on the debtor? 
472. 

3. I'v what eleven acts may a man become a 
bankrupt? 478, 479. 

4. What are the ten proceedings on a commis- 
sion of bankrupt? 48IU484. 

5. What if the bankrupt make default in either 
surrender of himself or conformity to the di- 
rections of the statutes of bankruptcy? 481. 

0. What powers has Any judge or justice of the 
peace over a bankrupt? 481. 



7. What powers have the commissioners of 
bankruptcy? 481. 

8. What if the bankrupt conceal or embetxle 
any effects to the amount of 20/., or withhold 
any books or writings with intent to defraud his 
creditors? 482. 

9. What if it appear that his inability to pay 
his debts arose from some gross misconduct and 
negligence? 482. 

10. After the time allowed to the bankrupt for 
such discovery is expired, to what shall any 
other person, voluntarily discovering any part 
of the bankrupt's estate, be entitled ; and what 
shall any trustee, wilfully concealing it, forfeit ? 
482. 

11. Of what ratable amount is the bankrupt* 
allowance? 488. 

12. When shall not the bankrupts allowance or 
indemnity be given him ? 484. 

13. What is an act of insolvency ? 484. 

14. But as to what only are persons who have 
been once cleared by a bankruptcy or by an in- 
solvent act indemnified in case they become bank- 
rupts again ? 484, 485. 

15 By virtue of the statutes of bankruptcy^ 
in whom are all the personal estate and effects of 
the bankrupt considered as vested by the act of 
bankruptcy? 485. 

16. What is the meaning of the saying " Ones 
a bankrupt and always a bankrupt"? 485, 486. 

17. Who alone is not within the statute of 
bankrupts? 486. 

18. But what is provided by the statute 19 
Geo. II. e. 82 as to money paid by a bankrupt to 
a creditor, and by statute 1 Jac, I. c. 15 as to 
money paid by a debtor to a bankrupt 9 486. 

19. What acts can and cannot the assignees of 
a bankrupt do without the consent of the credit' 
ors? 486. 

20. What is the duty of the assignees towards 
the creditors; and within what time shall the 
first dividend be made ? 487. 

21. What debts of a bankrupt have a priority 
to be paid ; and what shall not be postponed or 
set aside? 487,488. 

22. Within what time shall a second and final 
dividend be made; and if any surplus remain 
after paying every creditor his full debt to whom 
shall it be given ? 488. 



-Of Title by Testament and Ad- 
ministration. 



chap, xxxn.- 



1. What is a testament, and what an 
nistration? 490. 

2. What were the reasonable parts in a man's 
chattels of the wife and children ? 492. 

8. What part of his chattels may a man now 
devise? 492, 493. 

4. When is a man said to die intestate ? 494. 

5. To whom did the goods of intestates anciently 
belong ; and to whom were they granted ? 494. 

6. What is the origin of the right of the 
church to the probate of wills and to the admi- 
nistration of intestate' sproperty? 494-496, 509, 510. 

7. Who is the intestate's administrator? 496. 

8. Upon what three accounts are persons pro- 
hibited, by law or custom, from making a will? 
497. 

9. Who are to be reckoned in the first species? 
497. 
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Whal i* a r.,J t r,; ; ami nf what iw«i aorta* 



10. Aiv /'hmu'w. #••/'■"■. ami Mir like abso- 
lutely fif- ■•■•-• -- # l'«7 

11. In uliui !■;»•••"• fiiv it t'tti' •-•.\*'t iiiake a 
UMtament of rh.ift*.** i''* 

12. W'h>) i* an i-\- ««f *t ti r.i ihi> ^•■iiiT«l rule 
thai a '"■i* <•■■!■'■ f i iiii--? make a f'«''i»"il «•( 
ehattrh* 4"* 

1:1. What if a * »" • '-■ inikf lirr will ami 
afterwanN marri * I'*"' 

14. Who are jrrn.h- inra|>aMe nf making 
fn/<iM/iri on acciiufit ••! ih*ir rtnuifinl C'>n<luci T 
4W. 

16. Intu wlml two •..rl* are v«Mm'M'tilmi|et|7 
MM). 

111. 
WW. 

17. lii. Irr what three re*trirti»n* ha* the «r«- 
fa/r n/ t'r.iUilM, 2*i Car. lie J, l«i*l nifnrii/Mj'ii' 
ri/fc ami rti/im'j / Mio. 'nil. 

|M. Whal ml**** of their /•aWi^ifma •!•> written 
Ustmmmti of rh.tttft* iiml* ."iOl. 

IV. What if then* If manjr f'«f<rm«'i of «lif- 
ferenl date*; ami whal effert ha* the rrpu'itt- 
CMttom of a former a™i// u|khi nur t.f a later «laieT 
60S. 

•JO. In what three way* may t*§t*mnn lie 
avoided T .Vo2. 

21. What if a man who hath made a will 
marry ami have a rhil-l * .Vrj. 

22. In it Beeeaaary in leave the Air a tktlhmi .- 
or, if the Anr nr nnt *./ km In* totally omitted in 
the an//, (lite* the law a'ltmt a yutr'/ii morion 
lo aet it a »i«le * .Vn:t. 

23. What i* an tieruinr. ami «bi> niaj lie one* 
AOS. 

24. What munt tie done if the 'i'rut,, r lie not 
aeveuteen rear* of a|je. or lie mil <>f the reilm 
when a mir i* rointnenre«l in ihe i-tl'**.u;ical 
rvurt l«itit-liin«r 'he ii.'i-/r« uf I he •ri.V ' Aii.S. 

2'». W hat it the le«int«r name no. or ifirapaMe. 
fjrrufnrt, i.r if the riteuUi** natne«l refime to art T 

Ana. ;ki4. 

2»i. What if the deri*a*ed -lie wholly mfffitt 
without making either •. i/« «»r »#**■»'•■"• .VM, 

27. In granting /."/•■#.• if/Mi mijfr.i/M'fi j.ur 
aiiant l» the •tafute* .'.1 K-lw III r II ami -1 
Hen. VIII. r. •*•. hx wh-u ■••«en rule* I* ihe nr- 
rfi aory 1" »U ml • ."»« » 4 . .V '-"► 

-*V Mho Iliav .J.l-iin ivr f.. a f ..iMtitr*f* olCi, 

■J' 1 . If ihe rx*ruu,r of A die. who in A.'a ej- 
rru - • ;hm,. 

' I* it the *ame with rvjfanl t*» \ '• cj</«vi- 



31 What i« an «-/nmi*'«frr A I>«m ■» • • Vw« 

:'.'J V* li it m !|.r -liffrrrnrr t#fvrr« «&• &-*w 

«ii'l ■lu'ir* i*f »i"k:. m aa 1 ih-«H wf «W«fc !.»-•- 

.'..ri ' '^l7. 

W h<< i* an #irenve ^// ».^t i— f aa>! a..w 
• lull h*- »* trnt*..l' .'^i7 

.'.I Wlni arr the *#n-n f-tffi aa4 4a* **» •* 
a rightful *-/#ry.«..r i-r .j./-^ +u**>M m p* * '*•». 
■M-J. M4. .".l.'i 

In what two »ai« i* a vwl p~~+*4 aa»l 
what !■ ■ij!e«l tlie/-r- *-j"'» f .'*•* 

;{»i H hrii muil the will he r*~e-«/ l«vf««v fj« 
••rdi^iirv uf the j un«<A<-f i- a. an-l whra **f «« ite 
w*'»» ^ . i'<* ia • if the f»"fri*e» Ij « a i f »; -#v«. f-~ 
r.yj'iir / .'gll*, .\l*# 

U7. If there I* two or more 'j«r*- «•• *r ».^> 

mttr.ti'.rf, \n % taU •■» rtUw hj oa>e of '.a^arn §V«I 
a|(ain*l the real * -M" 

.(*«. Hhat are rallr-l .I'^ff # ••!«• 

•'i 1 .* In whal «»r«ler «<f rrionij aart ;i« i*- 
cea^l> «VA M l>e pall ' M I 

40. What if a rr*.A'..r ron»tit«te *«• a1ei«.« Ij 

'IffHtur f ."il "J. 

41. May an ^rerw/»»e or if— a nrn *»e •«!«• k-m 
aelf the |>refrrenra in the pajaaewl a/ tat a*- 
rea*ei|'a '/"'■'• ami Uy*rt*& 9 ft\\. fi|S 

42. W hat i* a /**<*•»•. ami what as airiaaary 
to iti* perfeetion* A12. 

4-t. In caee of a «leftriem-y fit aaiata. wwat 
/^.i«vf muat aA*i/#. ami how* M2L ■'■I* 

44. What i* a l*p**4l*fy : ami to vwaaa waaa 
it /.!/■#' » "iM. 

4"». What ia a enntmfmt ami wmal a •*anaf 

4«. Hut what if auch If** be chargial wmaa 

rtal *$t*tf t .%l;i 

47 When >lo Wdev* carry aa/eeeaf f Sit. Ill 
4H. Uhai i« a •/•a^ffa r^a«a a»fr»» r Ml 
4'( When 'hall the "*e«a (r« l» tae f*e»«ttr 

ami when in the ae/t '■< era* Ml. M* 

oil. II. iw .|.. the ataiutea 22 k 2S far II r 

10. eiflaine.1 hj 2«« far II e IA aa>l I Jar I*. 

e 17. •It«trihuie the »urpluaaf« of aaUafafi i •* 

fd-'n • ."il'i. . r ilt; 

'il Hut what are the eoafeaaf of ike •**« «f 

l.'H.tn an>l the p**>rm** nf |"^l aa lo tke eVe** 

htititin t»f tn'/#f iff * #jV«e*a waira are eipe wn 

re«erre*l hy the •f.ifa//-' aWn^ojiw^i f *!• t;»' 
.'•2. Hhat ia the oaaW't raoaalar wj tae-o -we 

tnmuf MM 

W What waa the eVWaaew'tavaeff Tifa 

*»4. In what two finneipal potate «ia im» «we 

M«u of /...*/•* ami )*>rt roojanaiinMy otfer* 

olv. 



BOOK III.— OF PRIVATE WRONGS. 



fllAP I -'•' •».. /.'..; ... ' /'-if iv ir-n/t ^ v ' ^^ "">• , • hirh »• "M»in*« ^7 tfc# aaara avr of iaa 

.".;-..-* i - ' .-.. /•;-,„ /"«r f A . . t , 

• i tif whit *it •periee la tkal ro Jr eaa of r- 

1 Wii*t ire ; -f- .i i« 1 ■••iniri.i«hr.| t i// ir^..n /i whi«'h ari*e« froaa tmi joif on U Lao 

frtiin /•■•' i- i -.»..■■ i,t.. | «>,( irr the f..ni.rr inmrniy tr» v f :l »'., |.V 

fre.|ni-ni|% I.tti..-! *•.. .. ,r .. n i..| (he latter •'• Hhil i* a J*sir*M. oVreirwo .- a»4 IW wla« 

r-oa#i ari'l • . i. . ■. ■ * J f,.„ r !■•.■.«-•#• mat a Ui'r*— be ukeaj • a^ T 

2 ir-w i« \\,*> ri-lrt— ■ f i 'i -v • ■-..;• j.rm 7 Whit — ....«- j j £- rril f • 

npa!l> t.. U- .. ,..-»,• • h Uhv mi •|^ciea of rJaoaov nnw i Va aW 

.'I hit., a- ir t. ..... , .„ n ■}„. It -,|, f ,"jin/./" 7 1«» 

j"rie-ir# i-r *.. u . | ..«,,> : ifl ..f ;' <i W hat are raltle J 

4 t»f what ton »..it« i« that re«lre** of rntatt tt§ «t eul*nte*t 9. 
•Ti 
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1 0. When, where, and how must ail distresses be 
made ; with what exceptions as to the time? 11. 

11. In what oases may a second distress for 
the name duty be made? 11, 12. 

1 2. What does the statute of Marlberge, 62 Hen. 
III. c. 4, enact as to unreasonable distress? 12. 

13. How must a distress be disposed of; and 
when may it be rescued by its owner? 12. 

14. What is % pound (partus); and of what 
four kinds? 12. 

15. What is the difference in the effect be- 
tween impounding a live distress in a common 
pound-overt and in a special pound-overt t 18. 

1 0. What if the beasts are put in a _ 
covert ; or if a distress of dead chattels be not put 
in one? 13. 

17. How long must beasts taken damage-feasant 
and distresses for suit or services remain impounded? 
13. 

18. What is to replevy (replegiare) ? 18. 

10. When is the distress salable for % debt due 
to the crown for an amercement to the lord, and for 
statute distresses ; and when in all oases of dis- 
tress for rent? 14. 

20. What has the statute 11 Geo. II. c 19 pro- 
Tided in case of any unlawful act done in taking 
a distress? 16. 

21. Are those who are entitled to that redress 
of private wrongs which arises from the sole act 
of the injured party debarred of their redress by 
suit or action? 15. 

22. Of what two species is that redress of 
private wrongs which arises from the joint act of 
all the parties together ? 16. 

23. What is accord; and what is its effect? 
16, 10. 

24. In what cases is tender of sufficient amends 
to the party injured a bar of all actions f 16. 

26. What is arbitration; who is an umpire (im- 
perator or impar) ; and what is an award? Id. 

2G. How may the right of real property pass 
by an award? 10. 

27. In what case does the statute 9 & 10 W. 
III. c. 16 enact that all submissions of suit to 
arbitration or umpirage may be made rules of any 
of the king's courts of record? 17. 

CHAP. II.— Of Redress by the mere Operation of 
Law, 

1. Of what two species is that redress of pri- 
vate wrongs which is effected by the mere 
tion of law? 18. 

2. Why, when a creditor is executor or 
nittrator, is he allowed to retain his own debt? 
18. 1<». 

3. Hut in prejudice to whom can he not retain 
his own debt? 19. 

4. What is remitter? 19, 20. 

'). Hut what if the subsequent estate or right 
of pt.wtsion be gained by a man's own act and 
consent ? 20. 

0. What is the reason why this remedy of rs- 
tmffrr to a right was allowed? 20. 

7. Hut what, too, if the party hare no remedy 
by action? 21. 

CHAP. III.— Of Courts in General 

1. What is that redress of private wrongs 
wherein the art of the parties and the act of lem 

co-operate? 22. 



2. Is not the ordinary course of justice ex- 
cluded by the extrajudicial remedy which the 
law allows in the several cases of redress by the 
act of the parties mentioned in a former chapter? 
22,28. 

8. What in the cases of remedy by the mere 
operation of law? 28. 

4. What is a general and indisputable rale 
where there is a legal right ? 23. 

6. What is a court denned to be? 23. 

6. Whence are all courts of justice derived? 
24. 

7. What one distinction runs throughout all 
courts of justice? 24. 

8. What constitutes a court of record; and by 
what shall its existence be tried? 24, 26. 

9. What is a court not of record; what is taw 
extent of its power, and by what shall Its ex- 
istence be tried? 26. 

10. What three constituent parts must there 
be in every court; and what assistants is it naval 
for the superior courts to have? 26. 

11. VihsJ, is un attorney at law? 26. 

12. Who cannot appear in court by attorney f 
26. 

18. What are the qualifications of attorneys* 
26. 

14. Of what two species or d eg r ees are esVe- 
cates or counsel? 26. 

16. When may a barrister be called to the state 
and degree of a Serjeant; and who are by custom 
always admitted into this venerable) order as a 
qualification for their office? 27. 

16. Who are his majesty's counsel learned in lis 
law, and his attorney and solicitor ge ne ra l ; and 
what are their restrictions? 27. 

17. To what does a patent of prece de nce entitle 
a barrister? 28. 

18. Who are clients? 28. 

19. Can a counsel maintain an action for sis 
feee? 28. 

20. For what spoken by him is a counsel sat 
answerable? 29. 

21. How are counsel guilty of deceit or oolsn- 
sion punishable by the statute Westminster 1, 
8£dw. Lc28? 29. 

CHAP. IV.— 0/ the Public Courts of Common 
Lem emd Equity. 

1. Or what two natures are courts ofjmnlm 
with regard to their several species? 80. 

2. Of what four sorts are public courts cf jus- 
tice? 80. 

8. What are the ten general and public cour ts 
of common law and equity constituted for the re- 
dress of civil injuries, beginning with the lowest; 
and, of these ten, which are of a partial juris- 
diction and confined to particular districts, and 
which are the superior courts, calculated for the 
administration of redress throughout the whole 
kingdom ; which are courts of record, and which 
not, and which are courts of equity as well as 
law? 82-86, 87, 41, 44, 47, 48. 66, 67. 

4. What is the court of piepoudre; who is the 
judge of it ; what is its jurisdiction ; and where 
lies an appeal from it? 82, 88. 

6. What is the court-baron ; by whom k it 
held as registrar ; and of what two natures is it? 
38. 

6. Before whom, as fudges, k the eserf-oeraft 

•n 



Digitized by 



Google 



ANALYSIS OP 

of the wmi'l **T '>m»i -•*■'. it fialure |n*M ; what ft r»»»rf :f f/w.fv enuM pie relief af*ee »e ipuM 

/•//■if ma\ it !■■ •!•! . whither iii.i\ ili f-r ■■■/»■•/«■ ./• ii >lyn»»f il ft hn « i«t ' '•! 

I* rrbtnVi-1 ; an<l whrie In-* an a| |.»-*l fnnu it ' :••. w hftl es.ia*-i7 r Aral t«ii!f • •«• • .n ' 

ill. "f'uffi'i" jiiri>|'ru«l«*nrr an*l , uri^l*'". *. .:•« 

7. What i« a A : ■•if-u-'. wli-i nrr i'l^U'/yj w i>|e aft.l rational t.«un-laii"n*. mi •« *• *•• 

•nil r^/.i'riir ; uii:ii.i-r nriy it* /■'■ *'#./mi;i In- if.f p.-wer an 1 Lit-in*-** ••? lb* ' wf «f -• '*■--■ 

n-ni<ivr<i. nii'l W..I-H- In-* mi «|<|i a al frmii II' lii lucrrftM* !•! il* |.rr«rni aK.mnfif 4*»r-«<» ' * 

84. ;J.'». -.1 W»...re he* an aijei! f r in !»..« ■•■■■■ 

h. What i* I he " mi'v '■■•w.-r ; w hnt /•«' .-■ may eyhi'v ID ri.n. ■»rw ; an- 1 nl.ftl !•■• >l.nVrrftj ** a * 

it li«'M ; wlm are n* real ;■*«/.«•, nn>l who n* ijirrr i>i*i w< «-n j/-» i.'i fr>>'u ft <■ «m ' **r»«-'» aa>4 

flftfni#f'ri.j. r ..rhr r ~ , whither ii.iv II" /"■■ -Vf.ii»,yf l.e m(i «Y «"-*.»*> fn»iu ft Mi'( « / /i» f ■'*•- 

r«*Hiti\«"i . nii'l wheie In-!* -«ii .i| )■•■.»! fi«.iu »l ' il'J W hil i« ihe nature ..f ail tbe fcewn-k*** •/ 

JW. ItT tin* '■!■•: / **'hr*i+0r fk+wml+r, ftft J of w L-«an 

'•. What i- t)n- ..ii,jiii ■•!" tin- *-■ ».f •■•' /■ niKi>.« <1im*« il n>>« r>»iiii*t * -Vi, .\7 

w/ro« i»r f"f-i'-> it i't, ',; mii| l.j filial w*« the ;J1. W here lie* an a| |i«ni t>«<m thia fw*»'* * '•? 

r.-urf reinlm-l tixr-l uti-l »l.-%tu>ii»rv where ' :(H. ii4. M n»i i* the naiurr -,f the 4 kNi'^tn m 

8V. ft ft'lirf .if jH>ii*ti'urt , ft|l-| where Ilea ftJI ft| t»%. 

ID. Wliftl liflli*til * 1 1 • 1 ihr •- Kit /n. if-rlf i|r- fmm if * *i7. 

Ti\r fruin ihtu t">iul>ii«liiuciii •»! n« }>imri|>ftl .'!*• H h tl i* nn "/t»i/4 «j*r»r« ..f - »- » ./ 

court t :V.*. j{rii«r«l juri**tirti«iB «n«l u«r whi^b «r# ftrr- • • I 

II. Into whftl mil «nrt* nn* /■//•!• nr fn'« r^gu- nui nf. art- 1 art a* rolUirrftl auiili*j-*»a '.« ■. i« 

larljr liiTnlnl ; atii nf wlmi r»urt # juri«*lH-ii«iu forrjf..in(f " ■'»'*. 

Wrrr rai-ii of lli«-*»«« tin- | r.i|.,. r ••l>jt<« la * 4o ^i. f if what ftra iheae f+*+rt* rnft^^r! I « 

li!. Hlial arr thf /'«'/y#» nf r)if i-i.<jrf .-/ •- mm n nftrn in the trar are ihej matn«le<d. a*>ft ?« 

/i/fdfl; aii't «ln n •!•• tli.\ -it ' tl what |mr| ••««■ T •>. .Vi 

13. Whrre lie* nh a|i|-i-:ii f i win l hi* « nrt f 41. !{7. Hv %iiiue »f whftl fve aeTrral ftntk-rvjaa 

14. Hhal i* the - ••-.' .' •■• . • '*"..- A; why j* t|u ihr jviyt ii|m.ii thfir orou/i mi a:i * •*) 
It »ti Ciilletl. fttiil what .ire H -/»•■/','» ^ II ;ih. H bat I* ft rofnmi*aina «•/ «a#u« * <■■ 

lo. K»»r nhai rvsi-iii i« all ;■/•... >j# i«»«uiuj( nut ' -'J'». Hhal i* ft c«»mrnt«*i«»n of ajui / >aai r <•» 
of thia rr>Mrf in the itn/t nii;i.' reluriiaMr " n?#i- 

nm V H/>.rtmu« m .|.,./.'.r » II. 4'2. 4'IIAI'. V.— 1^ ^ur-« />*.'* **#»>«;. JrWaaaey. aW 

lti. Uhaf ia the juri- -li«-f i--«m i.f fhi* f-nrf ; ' M*r\ttmw. 
ftHil 1»V wli-il tul I'll rail It h"li ;■/"! nf all |>er- 

•unftl fttthii* whnifttT T I-' II 1 Wn-» nr«t «r| ftimtnl lb* iffr f aa n a tw a* «arr 

17. Where lie* an .i|i|iril frmn ihii r*,urt % 44. fr*'W the 'ml f •'.'i 

1H. \llmt i« ihr i-.Mirt "f »j.- i .^ | i.'f ■• ii-^A-j - H : *t trr tl.r •rim |r:nr-.|a! e %>•*»•/ •• 

rtwai); nli% ia it inn-alleil; an<l whai i» ri* r:iiia * rl*Wi'*it juri*<li''Mnn. »r. aa tber nf« »^.#« 

44. •»%!*■ I. c <•!•'» #'*ri#r».ia. eifi* f '4rwr*««»:4V'ia lw 

I'.i. i if what two ilm»i.<n* <lne* it r<.n-i«t ; ginninf with the InWral • »V4-*'7 

•n<l what tin- I In- two -ulnlm-nm* nf the •eti.n>| >l. Hhal i* the jun»lirliun of tb« arre-'aV** ■*> * 

dm»n>li ' M; ron-f . hrf.ire wh<>Bi KIT It he b*M . n»4 lUn 

"Jii. Where nti'l *-ef-.re almni i" t*ie n S**f t *r lie* an a|>|-eal fr"tn it' f *i4 

r<>«r/ •' fy',1'7 h«!l. aril wh.it i- the )<nniarv 4. What i* the jnri**lirf ioft nf lb* ****avr- *^ 

•nil ••rip:iiF»l I >i i » 1 1 f i in* ..■«■'• |.*i. * r.urf i.f rverT *Wm^ fct*4«7'. «»trt *• :i *«-•« 

21. Kul l.y wii.il tiils-iii. Willi the help i.f the ill- i* ihr^wfyr; an J where lie* ftft ftff**aw fr-raj 

roam*.'.- '-j' j.^rt -»f i !■■« . - ' # ;uri-.lut i..n. n.av it T «4 

all kiiil- i>f yr.. ■. ; •-. •# I., 1 1 ur«- 1 hi il "* "». Whftl »• the r.-nrr'/>rrei#r: nbt i* sfa **« 

4*i. 4*'. ralle>l ./*-m ■/ tk» arrkta .- whftl ia •«« I be .•«.•*» 

•J. IMiere lie* nn aj-|-v.il fr.»m 'In- ^ f i.i v *i«le ti«»n >»f the c- **t ; and •here iitw nn »?*•*» 

of thi* <*>>urt . an I w ;,rn- l:<>:u i:..- - ■■■. ■• ■§ .'ik * fn>m H ' •■4. » ■"•. 

4n. •;. What ia the rv*wef a/ a***aaWra . WftAt n .• 

•■•. What i* l he <■■ ur' - "■' ji..>» v . ■ ■•^«".:ri.i . Jur a *>-la«-f i> >n . an»l where lie* nn nnyaaaj ftwam -i ' 

Wh\ i* It -i i i!!i'l. FilS-i li>>w |* 'hr . fS.-r .»■ ».*i. 

f.n. - ■ r i ■ ; rrnsi-r 17 7. Whit i« the juri*>lirticn »>f tbe a*»*.^» » •• 

'J4. Whit :• i!.i- '.i'i- ■' . ,n I - ■-?. >% wh- m i* the ju-lfv arf^tate*! an<« 

what are h:» |- »«|. m-l :ni'n. n'i« - ' 17. I* 1 where In* an a|>|-cal fri-m U ' •»*». »<*k 

J.'i i'f wl.nl ;w > li-'iTKt "r: »' .v. »I- .!■■•■• the •* What I* the nature i.f the e*w*f •/ aWrw ,< * 

ffwr? ./ - ; -t.. . . . f . .i • |* •.:■• /''.,■"• . nn4 hy vbom nrw tn*y nf- 

2».. Wh-it i- tl.. m i-i- ! • •• . ' *»e . ».|.j s .m § -mti-l' ••-. ».7 

/*»;•!.' r •<*' in ."■]■■ . »» ,■ • :| » lV ■ ■ I .. | . '« m.^: :• a r «a*auawift *»/ f ima r C7 

|>uli-l hetwi-.-n t; •■ f ■ • . :. i «:•■!•' J., m HI H! »• i« il.e • nly e> »ef ai^4rf knewi • 

ft|i|>eal tr- in it- ' IV l» ml r«: i'.!>«ln-l hy the fermnnent Uww •' «t 

-7 Wh!ii !.'■■ • ,-■..« 1 ■ ;!.• *■« I.i.l. It f>>re wh^n la It beM . a/ wbft. lu 

r»wr: in '-.:■..' i*. Iw .■ : • •' r ■ r i^.n .-! :!.•■ ■■■ ^11:1 am-r . an-1 w here Ilea an ftf f*ft U fr. u 

A**.;/" .«. I i ■ . •» . ; ■ »\- 

m* Wi •! ;• ■:.■■ • ^.: •• J -,t i'i- ;i.r.* II Hhal are the three ai#»**j*»*« «**jr't »• 

ihrn<<ii <•> 'he 1" <. .-*•»■•■ • • ',-,. v * 'ii wi. i* are their |"Wer an4 j«n*4»rt a»w * ti* 

I.' I'rf. rr wh» m t* the e»wef*/ a w Wwa »^ m : 

'."' II W w »- ■! t* I. ' . 1 '. ' -J !.- ! ■ . |. I 1. ■ . • !:r-£ *>• !?.»• r r«K— ! nf wbal IftW ft«W . • - • 

wlii.-h * i. .. • ! 1 _\ >.; I .|n ,,t 1 ,\ r whih . •■• l:ti|T* . ftti'l where ia It b*M * •» 

■ -,.. j U ***-f i.f the <-"fcrf ■/ ei*/'f ' ^.^ whether H. Whem lie* nnn|>n<al I 
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sentences of the admiralty judge ; but, in cases 
ot prize vessels taken in the time of war in any 
part of the world and condemned in any of the 
(.nurts of admiralty or vice-admiralty as lawful 
prize, where lies an appeal? 09. 

CHAP. VI.— Of Courts of a Special Jurisdiction. 

1. What are the ten courts whose jurisdiction 
is private and special, confined to particular 
hpots. or instituted only to redress particular in- 
juries? 71, 73-75, 77-80, 88. 

I. What were the forest courts t 71-73. 

3. Uy whom is the court of commissioners of 
fu-fTs appointed; what are their jurisdiction 
and power; and under whose control are they? 
73. 74. 

4. What are the power and jurisdiction of the 
court of policies of assurance ; by whom may it 
be appointed; of whom does it consist; and 
why has it fallen into disuse? 74, 75. 

5. Wha* is the origin of the court of the mar- 
shalsea and the palace-court at Westminster; how 
were both revived by king Charles 1. ; what is 
their present jurisdiction ; how may their pro- 
otdmys be removee 1 ; and where lies an appeal 
from them? 75, 7G. 

('). What are the courts of the principality of 
IVale* ; by whom are the judges of sesnion ap- 
pointed; what is their jurisdiction ; and where 
lies an appeal from their judgments f 77. 

7. What writs of process of the king's courts at 
W**tminstrr run into the principality of Wales; 
Hiid when may actions between Welsh parties be 
brought in the English courts, and where may 
they be tried? 77, 78. 

?«. What are the nature and jurisdiction of the 
C">irt of the duchy-chamber of Lancaster ; and be- 
tore whom may it be held? 78. 

9. What is the jurisdiction of the courts apper- 
taining to the counties palatine of Chester, Lan- 
caster, and Durham, and the royal franchise of 
Kiy ; under whose government are these fran- 
chses\ and by virtue of what do the judges of 
a**ize sit therein ? 78, 79. 

It). What franchises and exclusive jurisdiction 
(before whom) have the cinque ports of Dover, 
Xiiidnirh, Romney, Hastings, and Ilythe, to which 
Wim-luUey and liye have been added; and what 
is the progress of an appeal from them? 79. 

II. Why may all prerogative writs issue to 
these exempt jurisdictions ? 79. 

1 1. What are the stannary courts in Devonshire 
and Cornwall; and before whom are they held? 
7'.». 

1:5. What are the privileges of tinners; and 
what is the progress of appeal from decisions in 
a utanmiry court f 80. 

14. What is the origin of the several courts 
wiili in i he city ot" London and other cities, bo- 
roughs, and corporations, held by prescription, 
chart. 'f. or act of parliament; under what su- 
pi'rini«'udeiicy are they ; and according to what 
law in list their proceedings be? 80/81. 

I"». What are the nature and constitution of 
tin' c<.>trt.* if ntpirsts or courts of conscience; and 
whritin do their proceedings vary from the 
ct»ui>e ot the common law? 81. 

1»'». What does the commentator recommend 
in preference to courts of requests; and why? 



\ 17. In what one instance have the proceed- 
I ings in the county and hundred courts been again 
| revived by the statute 23 Geo. III. c. 33 ; and 
what does it enact ? 83. 

18. What are the jurisdiction and system of 
jurisprudence of the chancellor's courts in the 
two universities of England; and why, in the 
reign of Queen Elizabeth, was an act of par- 
liament obtained confirming all the charters of the 
two universities t 83-85. 

19. Who is the judge of the chancellor's court: 
and what is the progress of an appeal from its 
decisions? 85. 

CHAP. VII.— Of the Cognizance of Private Wrongs. 

1 . Of what three classes are wrongs or injuries 
cognizable by the ecclesiastical court, not for the 
sake of the party injuring, (pro salute anhnse,) but 
for the sake of the party injured t 87, 88. 

2. From what five principal injuries do the pe- 
cuniary causes cognizable in the ecclesiastical court 
arise? 88-92. 

3. When will a suit for tithes lie in ecclesiastical 
courts t 88, 89. 

4. What, by the ancient law and by the sta- 
tute 2 & 3 Edw. VI. c. 13, is the penalty in ease 
any person shall carry off his predial tithes before 
the tenth part be duly set forth, or agreement 
be made with the proprietor, or shall withdraw 
his tithes of the same, or shall hinder the pro- 
prietor of the tithes, or his deputy, from viewing 
or carrying them away ? 89. 

5. But how may what tithes and dues be re- 
covered by statutes 7 W. III. c. 6 and 8 W. III. 
c. 34 ? 89, 90. 

b\ When will a suit for fees lie in the eccle- 
siastical courts ? 90. 

7. When has a curate a remedy for his salary 
in the ecclesiastical court? 90. 

8. What is spoliation, and when is it cognizable 
in the spiritual court t 90, 91. 

9. When will the temporal courts interfere with 
the sjnritual in causes matrimonial t 93. 

10. What are the five principal matrimonial 
causes now cognizable in the ecclesiastical courts t 
93, 94. 

11. When does the ecclesiastical law decree a 
divorce d mensd et thoro, and when a vinculo ma- 
trimonii t 94. 

12. What are the three principal testamentary 
causes belonging to the ecclesiastical jurisdiction ! 
98. . 

13. In what cases of testamentary causes do 
the courts of equity exercise a concurrent juris- 
diction with the ecclesiastical courts; and why? 98. 

14. According to the practice of what laws 
are the proceedings in the ecclesiastical courts 
regulated? 100. 

15. When will the courts of common law award 
a prohibition against the proceedings in the 
spiritual court f 100. 

16. What is the ordinary course of proceeding 
in the ecclesiastical courts t 100, 101. 

17. What process have the ecclesiastical courts 
to enforce their sentences? 101. 

18. What are the two sorts of excommunication ? 
101. 

19. What if the judge of any spiritual court 
excommunicate a man for a cause of which he 



' hath not the legal cognizance? 101. 
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24. When is it a settled distinction that the 
lemedy shall be by an action of trespass vi et 
armt*. and when by an action of trespass upon 
the rase / 1 23. 

2~». Of what three kinds are injuries affecting 
a man h reputation or good name? 123, 125, 
12H. 

1M. What words are actionable without proring 
any particular damage to have happened, but 
merely upon the probability that it might hap- 
pen ?*1 23, 124. 

27. What is seandalum magnatum ; how is it 
redressed ; and, if tending to scandalixe whom, 
are words reputed more highly injurious than 
ordinary? 123, 124. 

28. What is called laying an action for words 
with a per quod? 124. 

29. When are scandals cognizable only in the 
ecclesiastical court ? 124, 125. 

3D. What words are not actionable ? 124, 125. 

31. When will no action for words lie, even 
though special damage have ensued; and is it 
damnum absquse injurid ? 125. 

32. What are libels; and why are there what 
two remedies for libels? 125. 

33. In the remedy by action on the case for 
libel j may the defendant justify the truth of the 
facts and show that the plaintiff has received no 
injury at all? 125, 126. 

34. What is it necessary for the plaintiff to 
show in actions for libels by signs and pictures? 
120. 

35. In the case of injuries affecting a man's 
reputation by malicious prosecutions, when does the 
law give him the choice of what two remedies? 
126. 

3ti. By what injury is the right of personal 
liberty violated ? 127. 

37. What two points are requisite to constitute 
the injury of false imprisonment? 127, 128. 

38. Of what two sorts is the remedy for false 
imprisonment ? 1 28. 

39. What are the four means of removing the 
actual injury of false imprisonment? 128. 

40. What is the writ of mainprize, manucaptio ; 
when is it generally granted, and when specially ; 
and how do mainpernors differ from bad? 128. 

41. What is the writ de otlto et atia; what does 
magna carta say of it ; by what was it abolished; 
and by what is Sir Edward Coke of opinion that 
it was revived? 128, 129. 

42. What is the writ de homine replegiando ; 
and when does a process issue called a capias in 
withernam ; and what is its effect ? 129. 

43. lint what hath almost entirely antiquated 
thc^e three remedies of false imprisonment; and 
to what hath it caused a general recourse to be 
had in behalf of persons thus aggrieved? 129. 

44. What four kinds of the wrtt of habeas cor- 
pus are made use of by the courts at Westminster 
for removing prisoners from one court to another 
in f lie more easy administration of justice? 129, 
130. 

45. What is the habeas corpus ad respondendum? 
129. 

46. What is that ad satisfaciendum? 129. 

47. What are those ail prosequendum, testif- 
candum. deliberandum, kc. ? 129. 

48. What is the common writ ad faciendum et 
renptmdum : and why is the writ frequently de- 
nominated an habeas corpus cum causa ? 129, 180. 



49. Upon what is this writ grantable, and 
what is its effect? 130. 

50. But what is ordered by the statute 1 & 2 
P. and M. c. 13 in order to prevent the surrep- 
titious discharge of prisoners ? 180. 

51. And what is enacted by statutes 21 Jac. 
I. c. 23, 12 Geo. I. c. 29, and 19 Geo. III. c. 70, 
in order to avoid vexatious delays by removal 
of frivolous causes? 130, 131. 

52. But what is the great and efficacious writ 
in all manner of illegal confinement ; what does 
it direct ; and when, whence, and whither does 
it issue? 131, 132. 

58. How must this writ be obtained; and 
why? 132, 133. 

54. When is this writ a writ of right in whom 
against whom? 133. 

55. What is it absolutely necessary to express 
upon every commitment? 184. 

56. What does the statute 16 Car. I. c. 10, 
{ 8 enact as to the writ of habeas corpus? 135. 

57. What does the famous habeas corpus act, 
81 Car. II. c. 2, enact ; but to what commitments 
only does it extend? 186, 137. 

58. What if the writ be not immediately 
obeyed? 187. 

59. What is the satisfactory remedy for the m- 
jury of false imprisonment ? 188. 

60. What four relations of persons do injuries 
which affect the relative rights of individuals par- 
ticularly affect ? 189. 

61. What are the three principal injuries which 
may be offered to a husband? 139. 

62. What does the law always suppose in case 
of abduction; and why? 139. 

63. What two species of remedy has the hus- 
band for this injury? 139. 

64. What satisfaction does the law give a 
husband for the civil injury of adultery ? 1 39. 

65. By what circumstances are the damages 
recovered for this injury increased or diminished? 
140. 

66. In what cases must marriage in fact be 
proved? 140. 

67. When does the law give the husband a 
separate remedy by an action of trespass per 
quod consortium amisit ? 140. 

68. Of what two kinds were injuries that might 
be offered to persons considered in the relations 
of parent or guardian; and, provided either be 
still an injury, what is the remedy? 140, 141. 

69. But what more speedy and summary method 
of redressing all complaints relative to wards 
and guardians hath of late obtained ; and what 
is expressly provided by statute 12 Car. II. o. 
24 as to testamentary guardians ? 141, 142. 

70. What two species of injuries are incident 
to the relation between master and servant, and 
the rights accruing therefrom ? 142. 

71. Who have what two remedies in case one 
man beat or confine another's servant? 142. 

CHAP. IX.— Of Injuries to Personal Property. 
\ 

1. Or what two natures are the injuries which 
may be offered to the rights of property ? 144. 

2. What are the two sorts of injuries which 
may be offered to the rights of personal pro- 
perty f 145. 

3. To what two species of injuries are the 
rights of personal property in possession liable ? 145. 
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In. In | ur-uaiire of the «falnfe nf Wr«t- .il U i.rrnn l>if • in J'-.'i ■« *» 'i* #•**» >r fU' 

minder J. l! K'lw. 1. r. J. fur vim twn thing* i« i-alU-'l an r»../*'.r iruf im^n:, liffer fr- aa aa 

l» Permit* l» In- g|Ye|| liy the p:il"tl rtpUt vm-/ |n .|r.'|..fi i» ■/'*• ' l'.'i, |Vi 

fhpi'i'f-i;/ m- In* 'Ifpuly ; ainl what •!•*•« tin* «(•■ H'i jtm what, in an -i/'i -a «' a»*\ if t*« *V 

loir II lien. II. o. 1'.' require |M'«|.|e*i ,,f I he /mJin' ran «h»w thai he ha* •Jiarkarfv-I sat 

oftrer irraiitlliK ft rryUtm nil » Jt»frrt$ U*r rrnt". \\%T\ nf |l * l.>i. 

147. lh. /.»i. Mhrii i« the f..rni of the wm of +** m 

II. liul wlmt if the Jutnjwi.r rUim ant pro- the ./''^f at «.-H »■ the aVna*!. an4 ibea im 'W 

perty in the (TihmU a» tnken an<l t<i keep theiu «/^.*ih'» .-ti!^ ' I "ex 

hy a kinii ••!" prrfU'i! "mi!(.r * I 4*» XT H|,n i* a /..r*n-»nr. an<J what u t^« 

l'J Aii<l what if the &kr»if r-.'urn thai the reme*ly f..r a > rr*rh nf ««nf ' 1 >.. I 'i7 

giMxin tir lN>apl« are ri»t : /Hfi t »/••»•, ii/ii. oarrie'l In ^f*. M hat i« a ■*■ r^a.iaf r»j«. an4 wkal u law 

a dl«t.ilire In plai'r« l«> hlin Uliklmwii * 14'.'. rrui — h f>-r a ^re*«-h >f .-lie' I *i7 

In. \Mieti ran |C <M "1» Inkeli in uithrrn.im be S'J. H h«l •l<*e« the Malute :.' Hem V 1 1 1 t t| 

rrp/ru.,i § 14'.*. |fivr In the : ;*'inU* or djnjr**' uf a »>#>*—w * 

14 rpnii arffh nf rtyUwn l<r«>uieht, when «lnei l'^*. 

the '/iJ.'r.ji'i-.r nr *i'tm,Unt make >i* ■■« ry, «ii<l wheu 4". What i* a/ •■■««•# ; a»| whal u ta« riaii fy 

r-rti; !»■*•*■ ' l.Mi. fur a lirea«h "f ••nr* I*.* 

{•'*. Uh.il ll the r-m«' Ik* •lflrrinine«l fur the 41 In the r.»*e t»f a t mpl* * nf*rt aWtf. wtaf 

f-t.iiu' *T ; nil I what if for the d> '*n*Lint ; an>l i* it th^t i:n«* she <■** hr-<r hi* j^»« »w ra» im 

what 'I'll'* the *lMiille nf Hr-liuiu^ter :•, c. *J imteal - f »■« in^ -Invrn !•• an a*-!** »' «V«r • !' • 

etiml in tin- 1 liter e%eiil * l'rfi 4- In wl. if Me r»*n <|it« the «taiW# «/ 

l»i. \Mn-ii «hall the p.'i n'tf have a a nf nf frau U anl J • r;uri«-«. ^*» lar II e t. »«vart ?J i 

tff'it'l i^-it . r.if, v aipl the tUwu*i*in: % trrtt ••/ r»- im «erli«I |-r»n.i»e «hall l« tuft«*irat i« fr*ra»l 

.••frn i r / .'. k«.i'iV; au>l what are they " l'rf*. an arinri n|— - n hm at least i»ar «<w* nr *awwk- 

17 W lnt( 'l-'«"» the -latmr 17 t'ar. II e. 7 «li- ran-lu** ..f r -!ii!l l<e lunlr in wr*.!:&f aa>J 

re«-l if • In- j l.m.'t? in an .i--.'*.n nf r'/.//im lie by ihr /■•■"■ »»■ *» rharge«| therewith * I" 

'. •' ' i.i-r.i ««^ joitn-i. «>r if jutifmml l»e 4-1 Kr-ri- what tw.. rirraa%ataa>rcw <»• 

jfl%i-ii :i:uii>[ li im ••!! ./-• turrrr ; an<l what if the M'r-'i ir.-i- ' I *■'•. 1»»"J 

a.n,.-..' r... .»:i,r (•«■.- j.-im-l. nr if a i*rdtrt W 41 W hit i« etery man l»i«iavl na>l hack •** 

afaiu*: tin- i ' i.'i'i" ' I "rfi, IM tiially iprml in i|.» hy the funiaaaewiaJ naaw 

I** In.: Htitt if. j«n luifcT a r^.Vitn f.»r a re>n ■■? ; »--■»»•. in whnh e«ery awMI t« a raw 

fnnui-r ii •■■ ■•. a tn m ■/ •' ..-ir. a h '.iiii f..r Hie «a rue Ir^itm^ p-trty • 1^1 

rru' ..i .-...* I -'• 1 . 4*i If i j -m'-jf have nwew abCaiawaS a «aV 

I'. 1 W r, ii i- ihr reiiir-h if »in' li.iu takr the r-»r-» ■!„•»:■, •■ i ■/■■•h./.ia* f.ir a rertam earn a»t 

C I- ■? »Ti.,iln-r oil *'l l.i* p>>«*i->*iiiii . nr wlui ini;]*-ri !• i .Li- • u: '."'»••• ^ lhrmip« wu 

••thi-f ti..< 1\ in ii »lj.-/ :"v l.-in*. it i»i- ih- i-'e, ■» > ■. n. ii In- tI!rr««rU hn«c «!*■*« >ka» -»*»V 

l! tin ■ iK.i.i »..- «i<i. .uf t.-i. r ' I'-l. •.-.'. in f : .. i'mi |i.«-.f *hall he hw wail • i«e* 

-«» •■! ».' i? l«.. km I- l« tin- r.!!..-lv f.>r the I*'. II >« 1 ■■• the law look ufow • > e» t» » 

uu1im:i.. . ..-. ;..f j: ■■•!■« lialulli Liken ' !'•!. i"i| .-« I >\ ••:•• '•. .'.!■ # ami pniole arMsaWawaw 

1 •'•-.' •■! a f- I • •■ i u|«in any thai awtoatf la *aw 

-"! !"* « i i' '»■■ •!■•■■ H - «.f • in iy ihf '■■"/«, »r »» ■■■•■■r "wnf irt il • Morf^af a* wo^ 

tir-* ' " . «. k.i. I- ■! !.-ii,i -|i )..••. .in- hf * 1M.1VJ « ir •> n| M .|i ani nf the eaitart la law two*?* HI 

L'J U..- :- i.. ■•-!:■. .il ii. ■■! :' '• 47 U>.i' f-' rfeitnrea «io the &**t*H •* Va> 

■ «... i. ■■■■ ■. »■•■ - 1 •'-- tn I 'I. .■••%! ule '.* Item 1 e SJ. 
• »:!.-! ihf : t", im|K<a« up<a law I 

ri : ■ fc -T -.1. 1 J • . ■ ■ ■ 1- I 

I 1 * Ml. ii :- .■ i»e«| a e»yoJ<e ae f a<a i . aJww wkwi > 

»■.'. 1. r!.i- :■■■ , - f I wh«l I *e« the otallite i Hew. VII 

.'•• rni.-r in .r-ler tn |irr««aj| law fwaw«aiw ti 

■ it. I -i!. ii I. n. i r «-ur-n t t their <*•■ ft mi i t«» ma f ■ i 

!i» . •« thai may forwataJl aaW twi na* 

».-.•' I ■ '. ■ ::.it ■*■ *i i.- ' l«-l 

:•;..!,..•.: I' Mil! t lUaaeW »/ 

nn.'»i •>:#, ari^e fmai taW 
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BLACKSTONE'S COMMENTARIES. 



and intendment of the court* of Judicature, that 
every man hath engaged to perform what his 
justice or duty requires? 162-165. 

50. What is a writ of account de computato ; 
aud against whom is it extended by statute 4 
Anne, c. 10? 104. 

51 . When is a sheriff or gaoler liable to an action 
on the cane ; and when of debt? 166. 

52. But in what case does the law imply no 
general undertaking to perform an office with in- 
tegrity, diligence, and skill? 166. 

o> } >. What is an action of deceit, (or on the cote 
in nature of a writ of deceit;) and when may it 
be brought? *165, *166. 

CHAP. X.— Of Injuries to Real Property; and, 
first, of Dispossession, or Ouster of the Freehold. 

1. What are the six principal injuries affecting 
real rights? 167. 

2. What is ouster; and of what two kinds may 
it be? 167. 

3. By what fire methods is ouster of the free- 
hold effected ? 167. 

4. What is an abatement ? 167, 168. 

5. What is an intrusion; and wherein does it 
differ from an abatement ? 169. 

6. What is a disseisin; and wherein does it 
differ from the two former species of injury? 
109. 

7. How must disseisin of things corporeal be 
effected? 170. 

8. What is disseisin of things incorporeal? 170. 

9. With regard to freehold rent in particular, 
what five methods of working a disseisin thereof 
do our ancient law-books mention? 170. 

10. But when only are all these disseisins of 
hereditaments incorporeal such? 170. 

11. May not something of this kind be done, 
even in corporeal hereditaments, to entitle a man 
to the more easy and commodious remedy of an 
assise of novel disseisin, instead of being driven 
to the more tedious process of a writ of entry? 
170, 171. 

12. Wherein do the remaining two species of 
injury by ouster differ from the former three? 
171. 

13. What is a discontinuance? 171,172. 

14. What did the statute 32 Hen. VIII. e. 28 
provide as to a discontinuance of the wife*s estate 
by the alienation of the husband; and what is 
declared by the statutes 1 Eliz. c. 19 and 18 
Eliz. c. 10 as to discontinuance by the alienation 
of a sole corporation? 172. 

15. What is a deforcement as contradistin- 
guished from the former four species of injury 
by ouster? 172-174. 

16. What are the remedies for the several spe- 
cies of injury by ouster? 174. 

17. What is the first method whereby these 
remedies may be obtained, or that where the 
t ''riant or occupier of the land hath gained only 
a mere possession and no apparent shadow of 
mjhff 174. 

is. How must fn/rjy be made; and what are 
making claim and continual claim? 174, 175. 

P.«. rpon what three only of the five species 
of ouster does the remedy by entry take place? 
17*. 

20. What remedy has a man for ouster by a 
Urrint ly sufferance? 175, 176. 



21. How may the right of entry be tolLs; and 
why? 176, 177. 

22. Yet what exceptions are there to this rule 
of tolling the right of entry ; and how is it still 
farther narrowed by the statute 32 Hen. VIII. c. 
83? 177, 178. 

23. What is enacted, on the other hand, by 
the statute of limitations, 21 Jac. I. c. 16, and 
by statute 4 & 5 Anne, c. 16? 178. 

24. What is the remedy upon an ouster by the 
discontinuance of tenant in tail, or in case of de- 
forcement; and why? 178, 179. 

25. What if one turn or keep another out of' 
possession forcibly ; and what does the statute 81 
Hen. VI. c. 9 enact in such case, or if any alien- 
ation be made to defraud the possessor of his 
right? 179. 

26. What are the two remedies which are in 
use where the tenant or occupier hath in him 
not only a bare possession, but also an apparent 
right of possession? 179, 180. 

27. If a recovery be had against the dispos- 
sestor in the actions by writ of entry or an assise, 
may he afterwards exert his legal claim to the * 
right of ownership ? 180. 

28. What is a writ of entry; to whom is it 
directed; and what does it require? 180, 181. 

29. Against whom must the writ of entry always 
be brought ; and what are the degrees, called the 
per, the per and cut, and the post, within which 
writs of entry are brought? 182, 182. 

80. To what cases of ouster is the remedy by 
writ of entry inapplicable ? 181,183. 

31. What is the origin of a writ of assise; 
wherein does it differ from a writ of entry ; and 
can recourse be had to the one action to set aside 
the decision of the other? 184, 185. 

82. To what two species of injury by ouster is 
the remedy by writ of assise only applicable ? 
185. 

33. What were an assise of mort d' ancestor, and 
writs of ayle, or de avo, of besayle, or de proavo, 
of cosinage, or de consangutneo, and of nuper obUt ; 
beyond what degrees collateral and lineal was a 
man not allowed to have any of these actions ; 
and why can they not now be brought? 185- 
187. 

34. What is an assise of novel (or recent) dis- 
seisin ; and wherein does it differ from an assise 
of mort d ancestor ? 187. 

85. If the jury of recognitors, in an assise of 
novel disseisin, find an actual seisin in the demand- 
ant, what shall he have ? 187. 

86. If a person disseised recover seisin of the 
land again by assises of novel disseisin and mort 
<f ancestor, and be again disseised of the same 
tenements by the same disseisor, what is enacted 
by the statutes of Merton, Marlberge, and West- 
minster 2? 188. 

37. Beyond what period does the present 
statute of limitations enact that no person shall 
bring any possessory action to recover possession 
of lands, and customary and prescriptive rents, 
suits, and services, merely upon the seisin or dis- 
possession of his ancestors? 189. 

38. Had it not been for the doctrine of re- 
mitter, how might the tenant by remitter^ have 
been turned out of possession ? 190. 

39. What is the great and final remedy whereby 
the right of property may be asserted against the 
right of possession ? 191. 

683 
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40. In wfwii ftuir <**«<•• i« thi* remedy, or thai 
by ••!» h i-i'ii-r 11 'i • «■ :trr •n-l In hr ■•! thr "nine 
mltirv, 1 iiii.t|iill\ fip|ln-l a I'M 

41. WJiii 1- 'In' ri-iin-l\ up<<ti an .i.Vn.i.'i- a by 
Urn-tit in .'.11/ whiTfhy thr c«lale*latl !■ Ht»r**n- 
Hnwt uti'l tin* i»'i. , i'i./f«r""''« »• i«. by failure 
nf tlir frffv/tr eVare, displaced and turned 
int" n in •■!■•• »•.■/*' ' l'-'l 

42. Inin whai three «|N>i'ii>4 i« the writ «f /«r- 
mrdon I'.iiti./ifM /'irpnin </<>*d distinguished ; 
and whiri» due* earli »|-vn«* hi* " I' 1 -. 

4:( Whai. by -I it lul r 21 Jnv I r. K.. i* I he 
time «•! lniiilitlh'li 111 a f- rpn/./on f l'*'J, I'.i.t. 

44. Hlui I* the remedy if the imnfm nf • 
particular wt-t/r l*» A,irrr./uf the ri/A: i.f p-.»ge$- 
Ston by a r «■*■.. i*ry had again"! them lhmugh j 
their «li-t.*iill or turn -appearance 111 a /*o*»#njoro j 
or/ma f \'M. j 

4*i. Wlint in the remedy in ca*e the rnyaf 0/ . 
•uu/ifiiii lie A,irr*i/hy a rw-.i try ii|mi|| the merit!, 
in a /•«•■•/ j «frjr ach*,n % **t by the ttatut* 1/ /mi- 
|«/Mhi ' P.M. 

4t». t»f what rut air "lily ilnth a n»erf vnt 0/ 
right lie: and what if ntlier action* are or hate 
been brought to recover the name entale ? IWI. 

47. hi l»ar «f what may a rtwrv had in tbia 
•rfiwfl lie pleaded T 11*4. 

4*. Hut are there n«»l ■«»me ca«e* when nrift 
la the nature of rn.'i ..r riyar do lmt demand the 
fte-simjl' ; and are there n<-» other* wh«-rr the 
■■err arir <■/ n;A' nlniie in lint applicable In e*ery 
ease of a claim nf land* in '".«■•••;•/'? |'.»4. 1 '.•■*». 

41*. Where muM the general trnf <•/ n v Af he 
brought : ami whither may it In* removed? l'.*"». 

fit». whai. by Mamie :J2 lieu Mil. c. 2. ii 
ibo limit at mn of a n-rif <>t rv/A/ f r.wi. 

51. lint by what iK'nhm in the tttlr of land* 
low unually tried? 1*.»7. 

CHAT. XI— ^/"/'i 7** i/jfMin »r Gutter uf Chattels 

1. Or what two kind* in outirr from chattel* 
real* !'.•* 

2 II y what only i* «^nvr nf the nml kiml 
liable in happen ; and what in the remedy fur 
auch »■«*'*»' * l'.*"* 

8. Hy filial "lily «!•■*•■ -mvr nf I he nertin«l 
ktml ha|>|>rii ; an* 1 wh.it (»•• rcm^lien ban the 
law |im\i<lr«l I'T tin* injury " I '.•'.• 

4. H here <lnih a wm «•! 'mtji/ trut, .ir ae- 
tton of tr*'fHt*§ in 'i" r -I *"i.\ lir . bi><1 what nhall 
be ret-in ■*! im| by it T r*'- 1 

6 Wbal i- the (irenrnt inethi-1 by wbirh the 
remedy b\ yrti+'ttt 1+ rnn«rrfei| Itiln a li.rlh<Hl 
Of try III); M/.Vj In ihe trf\..i,i; vim l« mllrtl the 
MJHtj/ #i..-.» r ; nn 1 what if I In- frmw! fi/'"»i'Mii.» 
do nnl within n 1 lliul ••• I tilnr apply !•• thr e-utt 
to I* .•■liiii"«-l :i •'- ■•« / ir.' Ill hi* "ten. I " JirJ. ^Ki. 

•». I'nf . it flu- t'U mt 11 ; •fin. n •!•• »| |ly I" 
be in i'l«- .1 1 ■'. '•'■'. 1. J "ii »h.u i-.jili". fi !■ it 
alln««*l I.; 1 . . .iii'laht* :-i:.. ''»»■ r ,-! I ht- j '.in. 
fllf 1 1. ill h-.iili I !■• -1-- -•' . Ji-| 

1 I •■!. t« |«r«-% • rr ti . u i ■. '■■i»* in ■ rrrif* ■■? flit* 
pi.nf ■> ) 1 1 |i,«'.-fi ».■ , 1 ,•■ '■ •■ ■!«■ nf the 
land, win: :<• < n •• ••■! *-\ -!.'.'.■ II in... II <-. 
11-' J" I 

*» I'.-.I »I.Af it ?hr h. w ■'■'.'.■'"■■.'I, wlit-'hi-r 
•rh 1 •■! «-f '•■ ■ ". ■ 1 ■■ !i i'«i «-iiV? in,; Hit-- 
the «■ ■■!■■ . . l \\\ * i| 1 • ii .»' "In- ' ■ in t 

'« 4 ••!.:• «• . ■■. . ji.i • ■ ' J"l. .' -■ 



9. The damaatf reentered in tb«m a^-»^* ^via^ 

n»»w merely a- ma.i'. what **t%m !.#• . l • .«» * 
t-.iinplrl* Ihr remnly whew the !-<••*•«• 1. in 
1-rru lung «lflai»e-l from him wb«. h*4 "^* •^i. 
to it ? 'J<»."i 

I". Hhy will ni.t a trnf ■/ n«rrav^* !• <» •». 
ftrf-.retil Kfrtdttamfnt* , with wkal r l'»|' a »• 
Ihe ri|>rr«n purview of nlatula J J H«a \ I.J r 
7T -lit.. 

11. What <bie« the ntalute I Gf II * 3» 
enart a« !•• UnMvrdt whuae temamti ar« ia n—^mr - 

ami. 

la. Where doth Ihe mf «/ ^«m<'» r -^* «•-•■ 
r^rmmMf* lip by the nun rat law . awl wU mini 
be rrcn»ere»l |.y u • jii7 

13. Hut why !• thin arffMi fallen ia>-a t-nnr' 

at »7. 

CHAP. XII. -0/ T*.f+- 

I. Wh(T in treipas* ia ita linute<l a»4 e- ala*« 
aeaneT M*. 

a. Why d«iea the law rail every r »#••»«•• «<f ia^ 
nature a /•«•!*■* »f anmher • '<•«# •."**' J J 

«{. What in necea«ary in ordrv lo Y« a*>j« m 
maintain an iirr^.n •/ tr»rp»t»f ai f *. -1 1 

4. In rn«e of tre»p*i»n by r«/i/# at#mi^< -«nnaw(. 
what renie«ly has the party injure<l ' -*1 

• p i. What ia the jrrtfw fhal hr« in ea)«e .' 
ihene f«i*e« i»f fr*tf*i»i r«.inBilflc«l u|« B as n*» « 
laml : and when may 4* mmf bo rw. «■?%■;" 
Jll. 21 a. 

t» What i« called laying the **++• w.»a a —» 
riaaomiii ; ami when only ran thin b» >k &« " . i 

7. In what cane in tr+»f+*» jwnfiAo» i« ins 
in what nhall a man be accounted a imj+sm— at 

mi/i». / aia-au. 

h. What doen the atalule 1] liv-i II f "» 
enart an to trespass by entry uf tn« .^vm. »* • 
Jittrmn t ai-'t. 

1*. What in enacted by nialnieo 4-t It r 4 
and aa A an Car. II c •*. | 1^.. m -rare vn 
pre ten l trilling and Triain-un cet—mwm' •-»■■■ ■ 
but what !«•> pirr|ti.ihn m.>rr h»irK«*n aia>av 1 
thm rule b\ •taiutei *» ft *• W III r 11 aa-i I ft 
.'1 W. and M. c. 3d? 214. 21i. 

CHAP- XIII.—'* 3'annww* 

1. Wii%t in aaaaae#, nv rwi»afaaa . awd «t* wanw 
two kind-* -!•» 

a « »f what two kimla are »mnfi 
wiih reganl to the nperien of 
whuh ihrt may affrct ? 2I«jl 

» To what threw may the naum 
affect a man' a dwlltn* be redneod " 217 

4. What are nmteamet* to owo • lam 

a ik 

."». What are woin oweej with rofjnrd 
r.rf«".ii keredtlatmenU t 2lK 
'1 What nre aaMOweef no to 

.h'.tm.nr, f ai». ar> 

7. whai tw» thing* art 
nu<- .-uf nifitLcr pcraowa 

• 1.1 i'/ ••> iirar mine ikal bo 
t. »*■ a m.u.in # f 21*. 21V. 

*• W },rti •hall a 1 male 

• ui-: i« n.-n fnr i»N<iy« by a 

■• W 1. »i ntr ihr three reaaowaea It 
- nii>ff +'t . anl by wbaan owij en 
!lu . -r.i.«j te brougbl ? ^~ ^ 
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10. What if, after one verdict against him in I 
an action on the case for damages for a nuisance, 
the defendant continue it? 220. 

11. What in an assise of nuisance; and if the 
assise be found for the plaintiff, of what two 
things shall he have judgment f 221. 

12. Docs an assise of nuisance lie against the 
wrong-doer who levied or did the nuisance, or 
against the person to whom he may have aliened 
the tenement whereon the nuisance is situated? 
221. 

13. What is a writ quod permittat prostemere ; 
and for and against whom does this writ extend 
its power? 221, 222. 

14. Why are these two last actions fallen into 
disuse? 222. 

CHAP. XIV. —Of Waste. 

1. What is waste, vastum; and of what two 
natures ? 223. 

2. What must those persons have who may 
be injured by waste f 223, 224. 

3. What remedy has a person who has a free- 
hold right of common of estovers if the owner of 
the wood demolish the whole wood; and what 
remedy has he if he have only a chattel interest 
in such common f 224. 

4. But what is the most usual and important 
in tf rest that is hurt by the commission of waste; 
and what remedy hath he who hath this interest 
in case of waste f 224, 225. 

">. Vet why may a parson, vicar, archdeacon, 
prrbmdary, and the like, who are seised in right 
of their churches of any remainder or reversion, 
have an action of waste f 225. 

t>. Of what two kinds is the redress for this 
injury of waste; and by what process is each 
kind obtained? 225. 

7. What is a writ of estrepement ; when may it 
now be had; by virtue of it what may the 
sheriff do if the writ be directed to him; and 
what is the consequence of its being directed to 
the tenant himself? 225-227. 

8. Besides this preventive redress at common 
law, what will the courts of equity do upon bill 
exhibited therein? 227. 

9. What is a writ of waste ; and by and against 
whom may it be brought ? 227. 

10. Why is this action also maintainable, in 
pursuance of the statute Westminster 2, by one 
Unant in common or joint tenant of the inheritance 
against another who makes waste in the estate 
holden in common or joint tenancy, but not by one 
coparcener against another ? 227. 

1 1 . Wherein is the action of waste a real action ; 
and what shall be recovered if the watte be 
proved ? 228. 

12. What if the defendant in the action make 
default in appearance to the writ ; and what if he 
suffer judgment to go against him by default or 
upon a nihil dicit? 228. 

CHAP. XV.— Of Subtraction. 

1. What is subtraction; and wherein does it 
differ from disseisin J 230. 

2. Of what two kinds are the rents or other 
services the subtraction of which varies the remedy 
in the same degree ? 230. 

3. What are duties and services usually issuing 



and arising ratione tenurtr ; and what is the ge- 
neral remedy for their subtraction f 231. 

4. What is called a distress infinite ; and when 
may it be taken? 231. 

5. What five other remedies for subtraction of 
rent* or services are there? 231-238. 

0. What is the effect of the writ de consuetu- 
dinibus et serritiis t 232. 

7. What is the writ of cessavit ; and when, by 
the statute of Gloc ester, does it not lie? 282, 
233. 

8. What is a writ of right sur disclaimer t 288, 
234. 

9. But what two writs has the law given the 
Unant to remedy the oppression of the lordf 
234. 

10. What is the writ ne injuste vexes ; and 
where does it lie ? 284. 

11. What is writ of mesne de medio; and where 
does it lie ? 234. 

12. What are services due by ancient custom 
and prescription ; and what are the remedies for 
their subtraction 1 235. 

CHAP. XVI.— Of Disturbance. 

1 . What is disturbance ; and of what five sorts? 
286. 

2. When does disturbance of franchises happen ; 
and what are its remedies ? 280, 237. 

3. What are the three species of disturbance 
of common t 287, 240. 

4. When does the first species of disturbance 
of common happen; and what are its remedies? 
287. 

5. What is surcharging a common ; and when 
can it happen ? 237, 238. 

6. What are the usual remedies for surcharging 
a common t 238. 

7. What is a writ of admeasurement of pasture ; 
where does it lie ; who is entitled to it : to whom 
is it directed; and how must it be executed? 
238, 289. 

8. What if, after the admeasurement have ascer- 
tained the right, the same defendant surcharges the 
common again ? 239. 

9. What is disturbance of common by enclosure 
or obstruction ; and what are its remedies ? 240. 

10. But are there not cases in which the lord 
may enclose and abridge the common t 240, 241. 

11. When does disturbance of ways happen; 
how is this species of injury distinguished from 
that of nuisance ; and what is the remedy for it ? 
241, 242. 

12. What is disturbance of tenure; and who 
has what remedy for it ? 242. 

18. What is disturbance of patronage ; and how 
was it distinguished at common law from another 
species of injury, called usurpation t 242, 248. 

14. How is the title of usurpation now nar- 
rowed; and upon what foundation stands the 
law of it? 244. 

15. What three persons may be disturbers of a 
right of advowson; and to whom has the law 
given what three remedies for the disturbance? 
245. 

16. When does an assise of darrein presentment, 
or last presentation, lie ; but why is it fallen into 
disuse? 245, 246. 

17. What is a jut patronatus ; and when 
it be awarded? 246, 247. 
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BLACKSTOSE'S COMMENTARIES. 



13. What is the effect of outlawry; what is 
the writ of capias utlcgatum; and how may out- 
lawry he reversed ? 284. 

14. What is the usual method of proceeding 
in the court of king's bench? 285. 

1">. What is the origin of the process of bill of 
Middlesex ; why is it so called ; and what is it ? 
2JS.">. 

U>. When does a tcrit of latitat issue; and 
when may the bill of Middlesex in the court of 
king's bench be treated like the capias ad respon- 
dendum in the court of common pleas f 286. 

17. What is the first process in the court of ex- 
chequer ; and what does it allege ? 286. 

18. What is now become the effect of the ca- 
pias, latitat, &c. ; what if the defendant appear 
upon them ; and what if he do not? 287. 

19. Hut what if the plaintiff will make affi- 
davit that the cause of action amounts to ten 
pounds or upwards ; and what is required by 
statute 13 Car. II. st. 2, c. 2? 287. 

20. What was the origin of t he clause of a£ etiam 
in a bill of Middlesex and writ of capiat ; and 
what is it ? 288. 

21. When, in an arrest, may the bailiff justify 
breaking open the house in which the defendant 
is, in order to take him ? 288. 

22. Who are constantly privileged from ar- 
rests and from outlawries ; and how must an appear- 
ance be enforced against such persons ? 288, 289. 

23. Who are pro tempore privileged from ar- 
rests ; and where can no arrest be made ? 289. 

24. What is the king's writ of protection; and 
what is enacted by the statute 26 Edw. III. st. 
6, c. 19 as to the power of another creditor to 
proceed against a debtor of the king? 289, 290. 

25. When may an arrest be made or process 
served upon a Sunday ? 290. 

2(3. What is special bail to the sheriff, or bail 
below; and what if the sheriff do not keep the 
defendant so as to be forthcoming in court f 290. 

27. For what sum shall the sheriff take bail, by 
statute 12 Geo. I. c. 29? 290. 

28. What is bail to the action, or above; and 
what may the plaintiff require of the sheriff if 
this be not put in? 290, 291. 

29. Before whom must the bail above enter 
into what recognizance ; and what if they be ex- 
cepted to? 291. 

30. How may special bail at all times be dis- 
charged/ 292. 

31. When is special bail only as of course 
required : and when by a judge's order or the 
particular directions of the court ? 292. 

32. When only is special bad demandable in 
actions against heirs, executors, and administrators f 
292. 

CHAP. XX.— Of Pleading. 

1. What are pleadings; and of what four 
kinds ? 293, 296, 299, 309. 

2. What is the declaration, narratio, or count f 
293. 

3. In what actions must the plaintiff lay his 
declaration, or declare his injury to have happened, 
in the very county and place where it did really 
happen: and in what may he declare in what 
county he pleases? 294. 

4. When will the court direct a change of the 
venue or visne, (that is, the vicinia or neighbour- 



hood in which the injury is declared to be done) ? 
294. 

5. What are different counts in the same decla- 
ration; and for what purpose are they designed ? 
296. 

6. What was anciently understood by the word 
suit? 296. 

7. When is a nonsuit, or non prosequitur, en- 
tered ; and to what is that plaintiff liable who is 
non pros' dt 296, 296. 

8. What is a retraxit ; and how does it differ 
from a nonsuit t 296. 

9. What is a discontinuance; and what does 
the statute 1 Edw. VI. e. 7 enact as to discon- 
tinuance f 296. 

10. What is a defence, in its true legal sense? 
296, 297. 

11. What is cognisance of the suit; and when 
must it be claimed ? 298. 

12. What is an imparlance; and when is the 
defendant entitled to how many imparlances t 
299. 

18. What is a view; and when may it be de- 
manded? 299. 

14. What is oyer; and of what may it be 
craved? 299. 

16. What is praying in aid; what is voucher, 
and when is it not allowed ; and what is a writ 
of warrantia charts: t 299, 800. 

16. What is praying age; and when shall it 
not be had? 800, 801. 

17. Of what two sorts are pleas; and when 
cannot pleas of the former sort be pleaded ? 801. 

18. Of what three kinds are dilatory pleas t 
801, 802. 

19. What effect upon a suit hath the death 
of one of the parties ; and when can it be re- 
vived either by or against the executors or other 
representatives of the deceased party t 302. 

20. What, by the statute 4 & 6 Anne, c. 16, is 
essential to the admission of a dilatory plea; 
what is a rule as to the admission of exceptions 
against a declaration or writ ; and in what suit 
shall no abatement take place, by statute 8 & 9 
W. III. c. 81 ? 802. 

21. To what three things does each of these 
kinds of dilatory pleas conclude ? 303. 

22. What if these dilatory pleas be allowed; 
and what if they be overruled t 808. 

28. In what two ways is a plea to the action 
made? 808. 

24. In what instance is confession of the whole 
complaint made in a plea to the action f 808. 

25. What is the effect of a plea of tender by the 
debtor and refusal by the creditor t 303. 

26. In what two instances is one part of the 
complaint confessed and the rest traversed or de- 
nied t 304. 

27. What is the effect of paying money into 
court ; and upon what may it be done ? 304. 

28. What is a motion t 304. 

29. Of what two kinds are pleas that totally 
deny the cause of complaint t 305. 

80. What is the general issue or general plea t 
305. 

31. What is an issue in law ? 806. 

82. May special matter be given in evidence 
upon a plea of general issue t 806, 306. 

33. What are special pleas in bar of the plain- 
tiff** demand ? 806. 

84. What are the times limited by the several 
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BLACKSTONE'S COIOEBNTABIES. 



22. Where one party to the suit is an alien, 
of whom shall the jury consist ; but what if 
both par tie* be aliens f 860. 

23. What are challenges to the polls, in capita; 
and to what four heads are thej reduced bj Sir 
Edward Coke? 361. 

24. Can judges and justices be challenged t 861. 

25. What is a writ de ventre inspiciendot 362. 

26. What, by a variety of statutes, is a dis- 
qualification for juror in point of estate; but what 
when the jury is de medietate lingua J 362, 868. 

27. Of what two sorts is a challenge propter 
affectum, for suspicion of bias or partiality ; what 
if the causes of challenge of the first sort be 
true ; and to whom is it given to try the validity 
of challenges of the second sort ? 368. 

28. With regard to what causes of challenge 
may a juror himself be examined on oath of voir 
dire, rerifatem dicer e f 364. 

20. Who are excused from serving on juries t 

30. Who may pray a tales, and what is it; 
and for this purpose when must a writ of decern 
tales, orto tales, and the like, still be issued to 
the sheriff; but, by virtue of the statute 35 Hen. 
VIII. c. 16, when may the judge award a tales 
de circumstantibu* ; and what is it ? 364, 866. 

31. To what are the jurors sworn? 365. 

32. What is the course of proceeding upon 
the trial? 366, 367. 

33. What is the definition of evidence? 867. 

34. Of what two kinds is evidence in the trial 
by jury? 367. 

3o. Of what two sorts are proofs t 867. 

36. What two written proofs or evidence prove 
themselves; and what are the other two; and 
how must they be verified ? 367, 368. 

37. What is one general rule of evidence that 
runs through all the doctrine of trials; and 
upon what principle is hearsay evidence in general 
not admitted ? 368. 

38. To what transactions does the statute 7 
Jac. I. c. 12 confine the admission of books of 
account to be read in evidence if the servant who 
was accustomed to make the entries in it be dead 
and his handwriting proved? 368, 369. 

30. What is the writ of subpoena ad testifi- 
candum ; but when is no witness bound to appear 
or to give evidence f 369. 

40. Who are competent witnesses f 869, 870. 

41. How many witnesses are sufficient evidence 
of any single fact ? 370. 

42. When is positive proof required; and when 
is circumstantial or presumptive evidence admitted? 
371. 

43. What weight have severally violent pre- 
sutnptinti. probable presumption, and light presump- 
tion? 371. 

44. Need the witness tell all he knows of the 
matter in question, whether interrogated to every 
point or not ? 372. 

4"). What if the judge, either in his directions 
or decisions, misstate the laws, by ignorance, in- 
advertence, or design? 372. 

4*>. What is a demurrer to evidence; and by 
whom shall it be determined? 372. 

47. But what practice has greatly superseded 
the recourse to either of these last proceedings? 
373. 

48. What are the advantages of testimony ore 
tenus ? 373. 
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49. What is the modern doctrine as to such 
evidence as the /wry may have in their own con- 
sciences by their private knowledge of facta? 
374, 375. 

60. What is the summing up of the evidence by 
the judge? 875. 

61. How is the delivery of the jury's verdict,, 
veredictum, accelerated ; and what if the jurort 
eat or drink at all, or have any eatables about 
them, without consent of the court t 875. 

52. What circumstances will act aside the 
verdict t 375, 376\ 

53. What if the plaintiff do not appear to the 
verdict t 876. 

54. What is the form of a voluntary nonsuit; 
and why is it more eligible for the plaintiff than 
a verdict against him ? 876, 377. 

55. Of what two kinds is a verdict ; and when 
is a verdict of the first kind of no force ? 877. 

56. What have the jury also to do if the y find 
issue for the plaintiff 7 377. 

57. What is a special verdict ; and by whom is 
it afterwards determined ? 877. 

58. What is another method of finding a spe- 
cies of special verdict: and what advantage has 
this over the other kind of special verdict t 878. 

59. In both these cases, must the jury return 
a special verdict ; and are they incompetent to 
decide the complicated question of fact and law t 
378. 

60. What are the four principal defects inci- 
dent to a trial by jury t 882, 888. 

61. What is a subpoena duces tecum t 882. 

CHAP. XXIV.— Of Judgment and its Incidents. 

1. What is tposteat 886. 

2. What is judgment; and till when and till 
what can it not be entered t 886, 887. 

8. What are causes of suspending the judgment, 
by granting a new trial t 887. 

4. What if two juries agree in the same or a 
similar verdictl 887. 

5. What is a new trial; upon what proceed- 
ings is it granted ; and where is it not granted? 
891, 392. 

6. How has the court, in granting a new trial, 
an opportunity of supplying the defects in the 
trial by jury ; and within what time must the 
motion for a new trial be made? 892. 

7. From what causes do arrests of judgmesU 
arise? 893. 

8. What is an invariable rule with regard to 
arrests of judgment upon matter of law ; and will 
this rule hold e converso t 894. 

9. What is a repleader quod partes replacitent ; 
and when will the court award it ? 895. 

10. What is judgment ; and of what four sorts ? 
895,896? 

11. Whose determination and sentence is the 
judgment ; and what words constitute the style 
of the judgment f 896. 

12. Of what two natures are all these four 
species of judgments ? 396. 

13. What is judgment of respondeat ouster f 

896, 397. 

14. What are the interlocutory judgments most 
usually spoken of ; when only can they happen ; 
when are they absolutely complete; and when, 
and for what purpose, must a jury be called int 

897, 398. 
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BLACKSTONE'S COMMENTARIES. 



22. What is an extent, or extendi /ados ; and 
upon what prosecutions may it be had ? 419, 420. 

23. What, bj statute 88 Hen. VIII. e. 89, of 
all obligations made to the king ; and what lands 
of a debtor does the Jrw^'t judgment, or that of 
any of his officers mentioned in the statute 18 
Kill. c. 4, affect more than the subjects t 420. 

24. By the statute of frauds, 29 Car. II. e. 3, 
from what day shall the judgment bind the land 
in the hands of a bond fide purchasor; and from 
what day shall the writ of execution bind the 
goods in the hands of a stranger or purohasor ? 
421. 

25. When the plaintiff's demand is satisfied, 
what ought to be entered on the recoroTt 421. 

2t*. But within what time must all these writs 
be sued out? 421. 

27. Vet, if this had not been the ease, what 
will the court grant, in pursuance of statute West- 
minster 2, 18 Edw. I. c. 45 ; or what other remedy 
has the plaintiff 421, 422. 

CHAP. XXVII.— Of Proceedings in the Courts 
of Equity. 

1. What four matters of equity are peculiar 
to the jurisdiction of the court of chancery t 420- 
428. 

2. When has the court of chancery a right to 
appoint a guardian ; and whither lies the appeal 
in all proceedings relative thereto ? 427. 

3. How only can the proceedings to inquire 
whether or no the party be an idiot or lunatic be 
redressed if erroneous? 427. 

4. On the other hand, doth not the jurisdiction 
of the court of chancery fail to extend to some 
causes wherein relief may be had in the court of 
exchequer and the duchy court of Lancaster f 428, 
420. 

5. What is equity in its true and genuine mean, 
ing ; aud does equity differ from law t 429-486. 

0. What are the five essential differences 
whereby the courts of equity are distinguished 
from the courts of law? 480. 

7. What does a court of equity, in the way of 
pmof % when facts or their leading circumstances 
rest only in the knowledge of the party ; and, 
for want of this discovery at law, in what mat- 
ters have the courts of equity acquired a concur- 
rent jurisdiction with every other court t 437, 
4U8. 

8. What authority and jurisdiction have courts 
of equity in interrogatories administered to wit- 
tie**™ ; and in what cases, on this account, do 
they exercise the same jurisdiction which might 
have been exercised at law ? 438. 

'.♦. Iu what ca«es does the want of a more spe- 
cific remedy then can be obtained in the courts 
of l'i>c give a concurrent jurisdiction to a court 
of equity f 4W, 439. 

1<). What are the fifteen proceedings in the 
court* of equity 1 442—445. 

11. What is a bill ; what does it always pray ; 
and when does it pray also an injunction t 442. 

12. What if the bill do not call all necessary 
parties, however remotely interested, before the 
court : by whom must it be signed ; and what 
if it contain matter either scandalous or imper- 
tinent 1 442, 443. 

13. Where must the bill be filed; and when 
will the court grant an i/yunctMm immediately! 443. 



14. What is the process of subpoena ; and whai 
if the defendant do not appear within the time 
limited by the rules of the court, and plead, de- 
mur, or answer to the bill t 448. 

16. What are the respective processes of eon* 
tempt, in their successive order ; what if the aV- 
fendant abscond ; and what if he be taken ? 444, 
445. 

1 6. What is the process against a corporate body; 
and what against a peer; and what against a 
member of the house of commons t 445. 

17. What does the statute 6 Geo. II. e. 26 
enact where the defendant cannot be found to be 
served with process of subpoenat 445. 

18. What is a demurrer in equity f 448. 

19. Of what three kinds are pleas; and maw 
a defendant plead, demur, and answer too ? 446. 

20. Why are exceptions to formal minutiae in 
the pleadings in equity not allowed ? 446. 

21. What is an answer ; when is it given upom 
oath, and when not ; and when upon honour f 446. 

22. Before whom must the defendant be sworn 
to his answer; by whom must the answer be 
signed ; and when may it be excepted to for in- 
sufficiency ? 447, 448. 

28. If the defendant have any relief to pray 
against the plaintiff, how must it be done ? 446. 

24. When may the plaintiff amend his bill; 
and when must he have recourse to a sup p le 
mental bUlt 448. 

25. What is a bill of revivors and what a bill 
of interpleader; and what most be annexed to 
this last billt 448. 

26. What if the pUimtif choose to proceed to 
the hearing of the cause upon bill and answer 
only? 448. 

27. What is a replication ; and how does the de- 
fendant join issue t 448, 449. 

28. How and by whom are witnesses examined , 
of what nature must the interrogatories be ; to 
what are examiners and their clerks sworn ; and 
how are they compellable to appear and submit 
to examination t 449. 

29. What is a bill to perpetuate the testimony of 
witnesses t 450. 

80. When may a rule to pass publication of wit- 
nesses Uhudl 450. 

81. By whom and before whom may the cause 
be set down for a hearing t 450. 

82. What if the plaintiff do not attend upon 
subpoena to hear judgment ; and what if the de- 
fendant? 451. 

88. When may a plaintiffs bill be dismissed 
for want of prosecution t 451. 

84. What is the method of hearing eetusee in 
court t 451. 

85. Of what two natures is the chancellor 9 *, 
decreet 452. 

86. When does the court of chancery direct a 
feigned issue to be tried at the bar of the court 
of king's bench, or at the assises; and what is the 
fiction t 452. 

87. What does the court refer to the opinion 
of the courts of king's bench or common pleas, upon 
a case stated ; and what is done there in conse- 
quence ? 452, 458. 

88. What are referred by the decree, on the 
first hearing, to a master in chancery ; and what 
is done by him in consequence? 458. 

89. To what is the muster's report liable? 468. 
40. When and upon what is a final sham 

891 
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and how in iln performance enforced ? 



41. V% )i «» mar |*rlilntn f«T a T'-hfirtn-j ; by 
whom iJHi-l «m« li /xfi'ion tir »igtifd ; vhal m> 
aVnr* m iuiw admitted; and what may be aup* 
)»hcdT 4"»-l. 4'»i. 



42 llui. after the decree ia aace tagw I am J 
rnmllrd. Imw nnly ran it UrKiii^' *'•« 
4.1. tvhrn may « /u*i «/ rvrmr be a ad * *U4 
41. !!••« l« All *pr**i In Ibt 4««4# m* m^"4m ef- 
fected ; and a bat <W#arf ealy ia annulled U«f a 
4.»l. 4.V.. 



HOOK IV.-OF PIBLIC WRONGS. 



CHAP. I. — 'V f*' .Vif*fr* ../ rnmM. <fni/ fW 

1. w hit arc the «u consideration* in treating 
of »n'*/k- uT.-n-/i, or rrtmet kii-1 muti*mfntf*r» t 

1. '-'■ 

2. Why i« the rode of criminal Uw with u« 
in KngUnd dcin»mihated (lie doctrine of the 
plena ft rhfrmmn* '2. 

8. Kr»m vhii eirctimatance* have the defect* 
and dippmporiiona in our criminal code ariaen ? 
3.4. 

4. What in a mm* or awfuVm^iin.wr .- anil how 
ha* common u*ngr diatinguinhcd the one from 
the other? .V 

ft. In whit doe* the di»tinction of p*ftftr 
wronpt fruiii /»nrij/r, of rnmrt and aj !*■/»* ra/ii««/er# 
from mi/ m/Nfi'*, principally nmniit ? ft. 

T». Which ilirlmlr* the other? 'V 

7. In what fri«« why cannot «ali«fartion he 
Bade htiih to the inditidual ami the community ? 
and in what how nuy n ? ••. 7. 

H. What double view, then, ha* the Uw in 
taking rugmtance of all a-rony* or unlawful 
acta? 7. 

9. What are punt»kment» t 7. 

Ilk. In whom wan the right <if puniahing rrimes 
againat the law •■/ fnffvrr vented by thai law? 
7. K 

11. What right ha* the trtii|*»ral legislator to 
inflict di«i'reiioiiary |»*nallic« fur mme» againul 
the /iih «•' utiiur*, or mu/i i#i Jf ' 7, h 

IV, Ulmi right ha* he In inflict /ie«i* A •"•'«/ fur 
of*i\r*» ngaiiiii ihf lawn of »«*-irit, or mala pr»- 
hUnUtf *. 

V\. W hrn niiU i* a lcgi»Iiitii re warranted in 
Inflicting the f-u»i'*4 a i'nr iif </r./."« fur fmf& i»f 
human m-tttuii.ii ' '.♦. Id 

14. I* it fiUh'l by experience that nr/*iM/ 
^*aiiiA>N^«fj are noire rffei-iual in |>rr«enting 
crttn't ifi mi lighter |<riiAliif« ' |M 

1>'i Uh-ii i* the end «»r niml cau«e «»f human 
j*tni**tH ■■■ • II. 

l»"» In what thrvt' wav« i* the 'n./ nf human 
ft»«NMn r rftrt lr<l ' 11. 1'J 

17 Hv ulint iim«l the ni'iirurr of human 
ffc«i»'-'V In- <|i-t.<iiiiiripd ' I "J 

1^ W u\ i* !■• it ihr /*/ M.V mi, tir law nf re- 
taliation in all i .it* nn ii|f|UBti* it |>rrman«*nl 
rule ■•! /■■, hi •/.••!'*. r • rj. 1 : 

!'.» |».h-« ihf (•tiiifhn.iiit <>f / •!•* with f/*.i'4 
|trf»rer<l nj-n th»- piiii.ijlr I rna!iaf|nh * 1*1, 
14 

'J* 1 Iri vhal <!*•• i.f rrtmtt i« the /'/ fr/i- «u 
Riorr ]i.|-«t ti !.•• in'li. ■i-.| thmi tn nii% ■■iht»r : 
and. n| -<n tht« } • r i r i . - j f ■ 1 •• «hi( ««• rtminl Mr 
ptaiuif IT Kl« 111 i- 1**. .,, | ),..« l.-ng tu 
thi« il>«- ' »« ' 1 * 

• 1 W.-il f»r.- •..ii, l . ^rnrrml | rinri|<lr* drawn 
from thf natuie aud ciriuiuatancea vf the mm« 
6M 



that mat he of m.m aaawiaace in alla4naf al an 
a«lr«|iiitir / imiiAnmr f |."i, !•■, |7 

-.' why i a irtmmm I a cawanviaf law mfi 
<//>ifa |>iiiii«hr«i «nh greater n|««r ia« 
actually killing any |>n«>le f'j»rt t IU 

•J.t. Hhy. grbrrsl)}. !• a dreign la lr 
n«H an flagrant an rn-nniiy aa Ike anaai r«m 
|»leiion u| thai deaign ; and why litem, la law 
cane vf a treaaoaahle r«a*|irmry. wiU 
itilrnimn tn kill the kimf draene law I 
grt^ of Me«ertty • l.V 

^4. Hhy »• it in more eaaee atfimi far a 
f*rrinl lit r«»i» hi* mml*r taaa far a wiif . 
what grraier crime i« it for a *rrv«*r i« a*.; |« 
muttrt than tn another : why » il eay«r«W le «a*a* 
altuTe ike value of tweltepenre f/n«aiely fmaa 
unr'n |<rr«crii. anil i«nly frjr»»^>»»jjN-« l« rarry »M 
a load tif corn from aa open aeM . aarl wky « 
the i»Un>l id Man. wm ii furmrtHy eav'y — "ay ■■ 
In takr away a horae or an m. anal < 
■wira* ur tit uteal a pig or a fowl * 14 

"J.Y Hhat ta Ike aenttmenl of ike Ma 
lleccaria aa !•» m#nf ^f pm m %»km»mit 17 

Itf. H hal d«»e« a moll nude of i 
argue ia a government ? 17. 

^7. what ia the evil «f making aa alaataneaiaa 
ia the nature and gra>iatioaa of MHaaja.' 
I**. 

•JH. How many «/♦*»• have keen aVwkarwd tr« 
firf »/ j*trlt*m*mt /ri*mt*$ mikm+S Ivmtfkt *» r***/W ' 
and why due* mi large a liac. tn«lea4 of Pimm am 
ing, increaae the number vf <fm4tr$f 1\ |» 

t'HA!' II. — O' fA# TcraM* ra/«U« a/ il j 

1. T«i what aiagle mn«i*lerat i^n may aT 
•everal plra* and eimaea a hick \ 
nutter iif a forhid'lea ad fmaa ik 
which m fihrrwive aanete*! (hereto b* i 
Jii. 

•J What tan thing* muat tkere beta t 
a rrtftr agJiinxl humaa law*" 21 

:t. In vhal three raaea doea awt taw a*«V *u* 
with <W 21. 

4. What f»ur aperiea of defeet la traV tal 
under the Aral of theee geaeeal keaaa . want 
t««i under the aeeoad ; and vbat iwa aawVr tae 
thinP l!l. rJ. 

•V In what caaea dnea tke law awieilega aa a> 
r-mt utidrr the age »f twealy-aaw vaawa and m 
what under the age of fawneaa aaly • S 

f'i lly what ia the rapacity of doing i£ maa> 
»ured. aa the law haa ataed aiaww taw lama af 
Kdaar.1 the Third* 91. 

7 \t what age amy aa aaalaaff aw gaakv? ti 
•'/ -*v . and though rnaaa .^arar aa m{+m abaS 
♦ ■e adjudged to He aWi tareawn wmaW 
irt airh what *r,*r%m may be aw aojajv 
•uffer aVaia under laal aga? t^ St 
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8. What is the rule of law as to lunatic* whioh 
may be easily adapted also to idiots t 24. 

9. I f a man in his sound memory commit an 
offmc*, and before arraignment for it he become 
mad, why shall not he be arraigned for it; if 
after he have pleaded he becomes mad, why shall 
he not be tried ; if after he be tried and found 
guilty, why shall not judgment be pronounced; 
and if after judgment, why shall execution be 
stayed? 24. 

10. But what if there be any doubt whether 
the parly be compos or not ; and what if a luna- 
tic have lucid intervals of understanding? 26. 

11. How may madmen be restrained from 
going loose ? 25. 

12. Does drunkenness excuse a crime ? 26, 26. 

13. When is a man who commits an unlawful 
act by misfortune or chance excused from all 
guilt r 20, 27. 

1 4. What ignorance or mistake excuses crime ? 
27. 

15. What are the three species of necessity 
or compulsion which excuse crime ? 28, 80. 

16. When only is the constraint of a superior 
in a private relation allowed as an excuse for 
what crimes? 28, 29. 

17. Why shall no plea of coverture, or pre- 
sumption of the husband's coercion, excuse the 
wife, in case of treason ? 29. 

18. In what one offence may a wife be indicted 
and set in the pillory with her husband; and 
why? 29. 

19. For what offences only is dure** per mina* 
an excuse ? 80. 

20. If a man be violently assaulted, and have 
no other possible means of escaping death but 
by killing an innocent person, whom may he 
kill? 30. 

21. Where a man by the commandment of the 
law is bound to arrest another for any capital 
offence, or to disperse a riot, and resistance is 
made to his authority, whom may he even kill, 
and why? 81. 

22. May a man in extreme want of food or 
clothing justify stealing either to relieve his 
present necessities? 31, 82. 

23. What one case is there in which the law 
supposes an incapacity of doing wrongs from 
the excellence and perfection of the perton t 82, 
83. 

CHAP. III.— Of Principal* and Accessories. 

1. What are the two different degrees of guilt 
among persons that are capable of offending? 
34. 

2. In what two degrees may a man be prin- 
cipal in an offence? 34. 

3. Must the principal in the second degree be 
actually immediately standing by, within sight 
or hearing of the fact? 34. 

4. In cases of murder committed in the absence 
of the murderer by means which he had prepared 
beforehand, in the murderer principal in the first 
or second degree, or accessory ; and why ? 84, 86. 

5. Who is an aecessory ; and of what two 
kinds nre accessories f 85. 

6. Why are all principal* in high treason t 86. 

7. In what crimes may there be acceuorie* t 86. 

8. Why are all principal* in petit larceny, and 
In all criues under the degree of felony f 86. 



9. If a tervant instigate a stranger to kill his 
matter, is he guilty of being accessory to petty 
treason t 86. 

10. Who is an accessory before the fact 9 86, 87. 

11. If A. command B. to beat C, and B. beat 
him so that he die, is A. accessory to the murder f 
87. 

12. If A. command B. to burn C's house, and 
he, in so doing, commit a robbery, is A. accessory 
to the robbery f 87. 

18. If A. command B. to poison C, and B. 
stab or shoot him, is A. accessory to the murder t 
87. 

14. Who is an accessory after the fact; and 
what two things are necessary to make one? 
87 88. 

16. Does Che relief of a felon in gaol, witk 
clothes or other nec es sa r i es , make a man an 
accessory after the fact t 88. 

16. Who are made accessories (wnen the 



cipal felony admits of accessories) by the statutes 
5 Anne, c. 81, and 4 Geo. I. e. 11 ? 88. 

17. What if one wound another mortally, and, 
before death ensue, a person assist or receive 
the delinquent ? 88. 

18. What if the parent assist or receive the 
child, the child the parent, the brother the brother, 
the master the servant, the tervant the master, the 
husband the wtfe, or the w\fe the husband, who 
have any of them committed a felony 9 88, 89. 

19. How are accessories to be treated, oon- 
sidered distinct from principals t 89. 

20. For what four reasons, then, are such 
elaborate distinctions made between aceetser ie s 
and principals f 89, 40. 

21. In what eases are a c ces s ories after the fact, 
by the statutes, still allowed the benefit of clergy ; 
and in what cases is that benefit of clergy denied 
to the principals and accessories before the factf 
89. 

22. Is an acquittal of receiving or counselling 
* felon an acquittal of tho felony itself? 40. 

28. Can one acquitted as principal be indicted am 
an accessory either before or after the factf 40. 

CHAP. IV.— Of Ofcnees against Qod and Re- 
ligion. 

1. Or what five species are crimes and misde- 
meanour* which are either directly or by conse- 
quence injurious to civil society and therefore) 
punishable by the laws of England ? 42, 48. 

2. Of such crime* and misdemeanour* as more 
immediately offend Almighty Ood by openly 
transgressing the precepts of religion either na- 
tural or revealed, what constitutes that guilt in 
action which human tribunals are to censure ? 
48. 

3. What eleven crimes are of this species I 
48, 44, 60, 59, 60, 62-64. 

4. What is apostasy ; and in whom only cam 
it take place? 48. 

5. As a penalty for apostasy, what is enacted 
by statute 9 & 10 W. III. o. 82? 44. 

6. What is heresy ; what was the writ de hsy 
retko comburendo ; what did the statute 29 Car. 
II. enact as to heresy ; and, as a penalty for 
heresy what is enacted by the statute 9 & 10 
W. III.? 44-46,49, 60. 

7. Of what two kinds are the ofeneee against 
religion which affect the established church f 60. 
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8. What are the pmaltiew fi.r rriiliii|t thr nr- "J* What i* -ntemmtl, f*njmr*'*-m. m^w ■ a a^ 

tliiiamr* til ihr i:.urtU h% «uiiiir« i h-lw. \ |. -r • .-v. ih«l what >• <ln lartd u t* it it aaa>> 

C. I. ami I Ml* * 1 -U.l T - ■'■•■. •"•! lulr ■• l#r.. II r. i ' •*«-»..•. 

1*. Ol What two rl !••■•• air n-n-t.>*>f.,rmi$t9 . 'J*.» II ■• !• I lit* |<rrlr|i< r !•• U»tBg ar*"a#»»A. 

what |M>iiillu*« mrv mi | I u|m»ii IIh.t it! (hr trllina: !•■! 'iim-v nr >1|m ••wring •imU* f*mi* ¥f 

ATM riu*i M •i.iiuii-* I l.iu •* J. J>: Kill i* I . •kill in ih«- •■•-•-nil »i MBf II. |*unitb«*4 " »• 

ami .i.l.i« lit. -iirl mill mi* « n " |— ti !• • i li\ .**» W !••■ arr ' . y ■•»* im^m.Vi, aavl B*W lit 

ihr nUluli* i W ami M »t. I.r 1*\ i • •lunm ill lliet |>iitii«lial-lr " ««J 

Caliml llii> f ,/r.j/j. ii i-7. • .111(11 iiii-l hv «t tfillr III ..1 Win !• fi<« m, «-. ^ f-milrf**! *•%*»*- 

Ainu'* i J. 1 1 "in wM> I. •■! t'..«r nl Ihr him •• ml !i-ii. r i;iii.«! • . •• . w ».-• arr | ■..«.. *>bal> fatr A 

clan, writ wh.il tliirr /-r ■•• ' .'.J. .VI ».j -taint. .1 l.ln r ».. ami !.••«' ».J 

|ii. W i. tt in- •ii« t-iii u. ^ «•• i. h« r- in Milm-rili* iJ W |i •! xihi r r..rn.| I ».rrfi..Ba aa-i r*ttp»> 

ill «.r-l»i <■• i •■ t-\. ti )■(. | -|..it, ilif | • h il'i* - ■•! ti->n« iii* |'iiiii«i.i-l hi ll.r «aa^ Maliilc . fta>4 ftvav " 

thv •j.iinii - i-i ■ m it i.i .v M. r i. i >. •- ».1T. •. ; 

i- 'J. iiimI J.', i I, iiirl Irii-.i w!.4l |.:tltn ulur |*r- Hi it i« > ' » •..■■*».•■ »i ; ; «a| bwai rM 

II til !•■« • .J !..• tll-l llii ll.ifl ill II.m-i' --lllH.« «lii|( llitlllfri >if |l | i.lif[.«h> hy Mala*** IT 

iWilli wini i\. . j-ti..i4- ■ nif iiirt i\.rn|i.-l hy Mni. \1 !..'■■• I., 'a r »»if * fi. I • ar I * 1 

•uh*t-||l>ih)f llir ilrilaiMliiili n| Ihr ail |*.« ln-n .«• I •■• »«i.' #j#.- ••«. ami -'-• • ar. II C. 7 Be l« 

III. * ... .1 ,.'•.... | 

II Whit. Iiv ihr •mini* «tiiitifp I U ami \| . ;;| II* i*./rhA«^«/ii f>um»br*i iy atavai* 4 

if BUV |ntmhi -tuill wiihilh. Inali. mu-1\. or mil- Jm- I • -• ' • I 

trui|>t(fMi*l\ «ii«i itrlt u im i ••M^n t; tM"h 4>*fiii- '•'•■* W ln-u i« •» »•/«'■» bb in«lirtal4« •#«•«• 

blrtl III Mll\ r/ii.ri/1 nr J'i-1 IHIC ff *-•! ».../»«!/ /.. .. »#. nr all I h"W l« It |>lltll«lir«l * ••♦. •/•. 

•ball ini-iiM' ani |>rt>m lifr «•> Ci-i«Iht ili«*r«* ' ."•!. m'> In whit rirtil ma^ who hm hkmM far 

1J Hut wli.it •!••••• tin' -'fili.ti- .i dt-i 1 <• I lirnihi; '. ;..'.■'./ -\,Lir*n. \,y alalut* . J a* 1 c 4 

•Hart in !•■ all* inwiy- / * nr |>nm i)-:il »i.f<;ir ni/# j mi'l h>.« ' •-'. 

ap|H a arili)C u> «■■> ■!•••■ •i.'ifiy hi '/Nil./ / .'it 

I.I. Hhv iln m.t || M . n.i-oii* |.,r a |r«-ti<'ral i'|| \|». \ — nf nf, n **$ iy«iwjf fA# /.«« ./ JTa> 

tolrrilllull ill I'r'if'Ptilh! •/• ■ »»/i.'. r# ImM fijimllv ' * f,. I0 

•(ruii|C *» l»» /- ifi»f ' •"»!. ■'»•"• 

14. 1 in H wimi ihrrt* rlu-.-f* mav j—jntts W «li- ] H imt i« rltr /.tr '/Mfto-]!, aa«i «|«« vrnttf 

▼iilnl : .'-'■ j, rit». i| !•■ s» it |. uhlnj ' •** 

l.V Uh.it nr«- (lit* |»t*iialt n'« ami •li»ar<Llitir« nf J |,\ «h.tl la tint U« raf«»rr»*-l IB gay ^aal f 

til* h 1*1 I 1.1** ill p rjtrf* .' .Vi. 1,7 

l*i. Mint il .iti B \ |'i'iM-ii wtiil uimihrr ahr>>a«l :{ Hha' t« f h* rrmr<lT fnr • f*n*w a^fmiaat laav 

to In* t*«iiii iilfil in the f*'f i*K t 'j./h ■.. nr In ■•■•i-l«- /.j H |.\ w h> !r •••■''• an I ■»■■?!«•• ' » 
in anv r./ /!■.-.* /,-.«•. atn.iail inr ilini |>iii|m.«i>. | "\\ |. »i if iln* ;n<hiii|ua!« of aaw »h^# 

or ruiilriliiiii' tn hii iiiiiintfiiaiif-«' wht-li tlirrv' ihi* .'■:• •■"• 
ho. -"». H hit arr Ihr ihrrr |>riari|r«I ******* af 

17. \l|i!il il tl. rrr-r^ hr rt^v-"» % ->f*"l •»/ lln* /•!•■ arn-Ka-lvrnnl -n at nirl ^1 tkff « M i 
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the words of the act; is a king de facto and not 
J* jure; is a king dejure and not de facto; what 
is the true construction of the statute 11 Hen. 
VII. c. 1 ; and is a king who has resigned his 
crown, abdicated his government, or subverted 
the constitution, any longer the object of treason f 
70-78. 

5. What is comparing or imagining the death 
of t he king ; and how must this act of the mind 
be demonstrated before it can possibly fall under 
any judicial cognixance ? 78, 79. 

0. What are held to be overt ode of treason in 
imagining the king's death ? 79. 

7. Are words spoken, treason ? 80. 

8. Are words written, treason t 81. 

9. What does the phrase "the king's com- 
panion" mean, to violate whom is declared by 
the statute to be the second species of treason ; 
and when is it treason in both parties ? 81. 

10. What is held as to the violation of a queen 
or princess dowager ; and why ? 81. 

11. What offences of taking up arms does the 
third species of treason include? 81, 82. 

12. To what does an insurrection to pull down 
all enclosures, all brothels, and the like, amount ; 
and to what does a tumult to pull down a par- 
ticular house or lay open a particular enclosure ? 
82. 

18. What if two subjects quarrel and levy war 
against each other ? 82. 

14. When does a bare conspiracy to levy war 
amount to treason ? 82. 

15. How must the fourth species of treason, 
or that of adherence to the king's enemies, be 
proved ? 82. 

1 0. In what light is giving assistance to foreign 
pirates or robbers treason ? 88. 

17. Under what description is adherence or 
aid to our own fellow-subjects in actual rebellion 
at home treason ? 83. 

18. What is held as to relieving a rebel fled 
out of the kingdom ; and why ? 88. 

19. In what events shall a man's joining with 
either rebels or enemies, in the kingdom, be ex- 
cused ? 83. 

20. To what offence does the taking wax 
which bears the impression of the great teal off 
from one patent and affixing it on another 
amount ? 83, 84. 

21. What money is meant by the statute to 
counterfeit which is the sixth species of treason t 
84. 

22. Which of the king's officers of fustics are 
within the statute which declares the "slaying 
of them in their places doing their offioes" 
treason t 84. 

23. What does the act say as to "other like 
cases of treason" or constructive treasons ? 85. 

2">. Under what three heads are comprised the 
high treasons created by subsequent statutes and 
not comprehended under the description of sta- 
tute 25 Edw. III.? 87. 

25. In what three cases relating to papists is 
the offence of high treason declared to be com- 
mitted, by the statutes 5 Elis. c. 1, 27 Elis. c. 2, 
and 3 .Inc. I. c. 4; and what is the reason of 
distinguishing these overt acts of popery from all 
others which were considered in a preceding 
chapter as spiritual offences? 87, 88. 

2b*. With regard to treasons relative to the coin 
or other royal signatures, what two offences are 



declared to be high treason by statute 1 Mar. 
st. 2, c. 6 ; and what one in consequence of tha 
former, with regard to importing coin, by statute 
1 A2P. andM. o. 11? 89. 

27. Is it high treason to counterfeit foreign 
money taken here by consent ? 89. 

28. What instances of falsifying the coin are 
declared to be high treason by statutes 5 Elis. e. 
11, and 18 Elis. c. 12? 90. 

29. What offences, as to implements of and 
preparations for ooinage, are declared to be high 
treason by statute 8 & 9 W. III. c. 26, made per- 
petual by 7 Anne, c. 25; and within what timet 
must all prosecutions on this act be commenced? 
90. 

80. What species of coining is made high trea- 
son by statute 15 & 16 Geo. II. c. 28; but in 
what case shall tha offender be pardoned ? 90V 
91. 

81. What offences are made high treason with a 
view to the security of the Protestant succession, 
with regard to the late Pretender or his sons, by 
statutes 18 & 14 W. III. c. 8, and 17 Geo. IL 
c. 89, and generally by statutes 1 Anne, at. 2, 
c. 17, and 6 Anne, c. 7 ? 91, 92. 

82. What offences are made high treason by tha 
statute 88 Geo. III. c. 27, called the traitorous 
correspondence act; and what else does the statute) 
enact? 92. 

88. Of what six parts does the punishment for 
high treason consist ; but what parts may be dis- 
charged by the king? 92, 98. 

84. How is the punishment milder for 
offenders in case of coining t 98. 

85. But is the punishment of females tha i 
in treasons of every kind ? 98. 

CHAP. VIL— Of Felonies injurious to the Kmfe 
Prerogative, 

1. What Is felony, in the general acceptation 
of our English law t 94, 95. 

2. What is the etymology of the word, accord- 
ing to Sir Henry Spelman; how is this ety- 
mology confirmed by the feodal writers; and 
wherefore are suicide, homicide, petit larceny, rob- 
bery, rape, and treason, felonies by the ancient 
law? 96-97. 

8. As there hre felonies without capital punish- 
ment, may capital punishments bet inflicted whan 
the offence is no felony ? 97. 

4. But to what usage do tha interpretatfoaa 
of the law now conform, and, in complianoa 
therewith, in what light does the present ess** 
tnentator intend to consider felony? 98. 

5. Of what five kinds are such felonies a* are 
more immediately injurious to the king's pre- 
rogative? 98. 

6. Of the various offences relating to the essay 
as well misdemeanours as felonies, declared by a 
series of statutes, what are the several penalties 
for melting down sterling money, by statute 9 
Edw. HI. st. 2 ; for melting down current silver 
money, by statute 18 & 14 Car. II. c. 81 ; lor 
importing false money; for forging any foreign 
coin, although it be not made current hero by 
proclamation; for having to do with clippings or 
filings of the coin, for blanching copper for sale, 
or dealing in any malleable composition resem- 
bling gold, or buying, at a less rate than it fan* 
ports to be of, any counterfeit ir diminished milled 
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avmry of thi« kingdom. n«( l»riiig rut in pieret. 
(an oprr;iti<>n whirh i« in what f*«r -lirei-led. 
and in a hut i-n*ra alhiwed ami required, by cer- 
tain alatiile*, to l>r |ifrtnriiii'*l ; i Inr frmli-ruig 
any cmintcrtrit r« u.. knowing ll to l»e »•►: fur 
doing wi. hamig im-re in ruitudy. «r relating 
the till enre wilhui trn day* after: and fur rnun 
terfeit ing rn|i|HT halfpence «»r fan in tiff*. or deal- 
ing in it ■ in»i l*«'iii|( nil in pin en ur melted > at 
a 1pm value than It importn to lie of 7 '.** !«■». 

7. Hhal m marled hy Matufe* ;t Urn VII. r 
14, ami '.• Viuic. c. l»i. an t«j/'u#Nir« agailial I lie 
liny « cuncn .' lm», |n|. 

h. In win i !'■«<•• i« it m-vle /fiimjf in nerve fo- 
reign */.!#■■. liv «tatute« :t J Hi*. I. r. 4, '.» tin* II. 
C. Mi. and J'i'tif... || r. 17 ? I'll. 

il. Hhal i« enacted hy the nlatute :tl lilii. c. 
4 ■• !•• trl'-ny in emtietiiiiig the Anay'« aruiour 
Or warlike ■•tore*; what rffei t u|N>n thin ntalute 
baa llml of 22 far. 11. r .'»; him are other in- 
fcriur rin hrxxlf it iciiln ami mi*d*mt*t*»ur& punched 
bj neveral Matutcn : ami what in enacted bj 
ntalute 12 lieo. 111. c '.'4? Iu|. !•»-. 

ltt. Hhal i» enacted hy Mamie* I* Men. VI 
e. It*, ami •'• Kin. e. .'•. an in dmeriion from the 
king'* ii mj'f in time nf w-ir, whether by land or 
tea; what eflei't upon thi* ntatule ha« that uf 

2 & K Kdw VI. c. J; ami how art* other inferior 
mi/ifory t'jffnrrs pututbahle liv the *auie ntatulea ? 
102. 

rilAP. VIII .— /#/ /Vraunirr. 

1. Win i* the I'^mv nf yrmrnumrt no railed ; 
ami whence did il lake it* uriicuial * lut. 

2. What doe* thi* Bttttutt nf jtrrmumtrr, Id Kic. 
II. c. •"». rii i*i-t : ami who are aNu nuhjrrted to 
ike |>riiuliiii* uf } r»mumre hy ulatule - Urn. IV. 
C. »r 112. 

8. IN h it -ffiffM nrr niaili* li.-tMt* t« ihr |»ain« 

Of prtr*nu:trr \-V (lir KUIUtm (if McD. VIII. ami 

Elit. T !!'. 

4. T«> what i-malty in the import inp ur net ling 

*w-/--i' .ir nil vr /•../. i fi / is liahle, hy nlatute 

3 Jar. I •-. :.. ; .'.• u.v 

ft. T<i«hit t»rU.- ..iLi-r.^nr't. »..ii f which 

bear nn nliU-n t.» tl urinal •>*'»»<•*, U*\e the 

penalti*- •>! ;■ .» -tuuirr Im-i-ii a|<|<iii*<l hy various 
•UlUdo' lli>. 117. 

fi. !!••« i« the fuitthm'nt of />rjrmunf' nholilv 
•umim-il u|< h\ Sir IMwunl '«»k«*; r\ir|>i in the 
Cane ••! tr.ili«i*re«-ui): wh.if »f iti.tr n.it \ the itt*/. 
bj hi* f r.r-.-.im r. rrlatl thr whole ur aii\ part 
of the ; •.•-.•'.■.*'.'. nij't whut i|-.i-i thr nt.utitr ."i 
Klix r 1 |ir*>\i<|i- ;\m in the n • n«ei| ue life n of an 
fl/ttfinr hi f r*tnw.irt * 117. Ilh. 

CHAP IX "' Vi-;-i«i •!• fi i r.ntrmpti afrrt- 
• *. / ".' A'-i; tt'i / '#■ frnm*nt. 

I. Wm»t are -..•/••■>.■,« ■-■. / .f,i; anil r-n- 
Umf* . ii*. It * • i; • « . *,,(•- - I l«i 

'J. t«f w|. »: tin., »*;ti U ,rr •■ ; j' " mni n.r..*j f 
12ii. 1J! 

:t W ' i' i- ■ . r » » ■ n' t •■• fi .- I. iir «htt rir- 
cum«! ii * iiii^i- !:,;« .•*.:, |.-r puil'i ••! Ai;* 
f-r.ji ■ ' i ."■• 

4 W !. ,' i .-• ». ,•■ . ■ .,. ., ii tre 
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A What ii mupnsut* mf ftiimp ; aj 
il punt*hrU hy the alalulo Waatmi, 1. 
c. UT 121. 

7. What it the pmmtikmmt for oM^pemwra 

h. « »f wbal Pie kimln art ymiwr* atyi— a. 
f-tnt*mp*i. anil Aay4 mi^r«/*i»v«ri. lib* Laal flai 
«-on«iitinf. in general, of turb rva.'ewyt •# t 
'irrufiir m&jiatr+U an tlenmbtiral* lb«tao»«*oa ! 
noiue armgani and unduliful brbnviowr l*« 
the tiy ami j*T*rnmr*t f 12NI2I- 
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fftii.H of the »«/ aWaiaw#r«AMW af awjrft k 
oflirer« a« aro in puhtir trutt aa4 o*| i&ywM 
ami how m it unuall^ pun inked ? 121. IJS. 

1». W hat are «.m*mpt» afminot tko *^f § j 
ny-i/iirf 122. 

11. Whoae duty It il. and wbrm. to /a«n 
^»o«ir romifufiM. ur p*w*T »t tka cm 
to the ntatulo 2 Urn. V. c. H? 122 

12. How are rom/r-a^ln afainat ibo «««/• ( 
roy #1/11/ puninbed ? 122. 

Io U bal are f*mt*mpt§ and an*] 
the iiay « /tk>« and ywmaiai, a*4 kow I 
thej lie puninhrd * 123. 

II. H bat are nnrrmpia ajraiaat iko Awr'i 
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are l bet punched ■ 12-S 

l'». Hhal -jfrrut it u, and bow w«n 
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f/mnny (*<• y»rrr«Mrai ( and yet acting «e n un 
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of any r*Mty< in tke two n ateeea ti w . tit 1 
tbi> niaiute are bound to lake tke n«faa. aw • 
reginter a <*rtajie*n tkereof in Ike ra^ 
within "fir iii.mih after? 124. 124 

17. Hhal tre rvmtrmf** ngnintt tke eiayt^i 
I, ict* i.r f*furt» uf just** ; and kww are ikre. 
rrrru* frmu tbem. an>l an a#r«»ae e*»< i 
hut out of tbeir actual view, 
12V 
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2>i. How are endeaiewrt to dn 
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penal, and descending gradually to such as are 
of less malignity? 128-137, 139-141. 

3. What is enacted by statute 8 Hen. VI. c. 12 as 
to embezzling or vacating records, by statute 21 
Jac. I. c. 20, as to acknowledging any proceedings 
in the courts in the name of another person not 
privy to the same, and, by statute 4 W. and M. 
c. 4, as to personating any other person as bail? 
128. 

4. What is enacted by statute 14 Edw. III. c. 
10 if any gaoler compel any prisoner to become 
an appro vtr or an appellor f 128, 129. 

5. What is the offence of obstructing the exe- 
cution of lawful process in criminal cases; and 
what is enacted by several statutes as to op- 
posing the execution of any process in pretended 
privileged places within the bills of mortality t 
129. 

0. Who are punishable for the escape of a 
person arrested upon criminal process ; how, and 
when? 129, 130. 

7. How is breach of prison by the offender him- 
self punished by the statute de frangenlibus pri- 
sonam, 1 Kdw. II. ? 130, 131. 

8. What is rescue; how is it punishable, and 
when; what is enacted by statutes 11 Geo. II. 
c. 2<>, and 24 Geo. II. c. 40, as to rescues of any 
retailers of spirituous liquors, and by statute 
10 Geo. II. c. 31, as to assisting prisoners to 
escape; and what if any person be charged 
with any of the offences against the black act, 9 
Geo. I. c. 22, and, being required by order of 
the privy council to surrender himself, neglect to 
do so for forty days ? 181. . 

9. Who are punishable for an offender's re- 
turning from transportation, and how ? 182. 

10. What is enacted by statute 4 Geo. I. c. 11 
as to the offence of taking a reward under pre- 
tence of helping the owner to his stolen goods ? 
132. 

11. In the offence of receiving stolen goods 
knowing them to be stolen, which makes the 
offender accessory to the theft, of what other 
punishment has the prosecutor, by statutes 1 
Anne. c. 9, and 5 Anne, c. 31, the choice before 
the thief be taken and convicted; and what is 
enacted as to receivers and possessors of certain 
metals, by statute 29 Geo. 11. c. 80, and as to 
knowing receivers of stolen plate or jewels 
taken by hiyhic ay -robbery or burglary? 132, 188. 

12. What is theft-bote, and how is it punished ; 
and what is enacted by statute 25 Geo. II. e. 
3*) as to advertising a reward for the return of 
things stolen with "no questions asked"? 133, 
134. 

13. What is common barretry ; how is it pu- 
nished; and what is enacted by statute 12 Geo. 
I. c. 29 in case an attorney shall have been con- 
victed of this offence t 134. 

14. What is the punishment for suing in a 
false name in the superior courts, and what in 
the inferior, by statute 8 Eliz. c. 2 ? 134. 

15. What is the offence of maintenance; when 
is it not an offence; ami what is the punishment 
for it when it is by common law, and by statute 
32 Hen. VIII. c. 9? 134, 135. 

l»i. What is champerty (campi partitio) ; and 
what has the laics abhorrence of it led it to say 
of a choy in acion by common laic, and of a pre- 
tended riaht or title to land, by statute 82 Hen. 
VIII. c. 9? 135, 130. 



17. What is enacted by statute 28 EUs. e. 6 
as to compounding informations upon penal sta- 
tutes? 186. 

18. In what two ways may conspirators to 
indict an innocent man of felony be punished ? 
186, 187. 

19. How are threats of accusation in order to 
extort money punishable by statute 80 Geo. II. 
c. 24? 187. 

20. How is perjury denned by Sir Edward 
Coke; what is subornation of perjury; how are 
they now punished at common law, with an added 
power in the court to inflict what penalties, by 
statute 2 Geo. II. e. 25 ; and how may they be 
punished by statute 5 Elix. c. 9? 137, 138. 

21. When is bribery an offence against public 
justice; in whom and how is it punished; and 
what is enacted on this subject by a statute 
11 Hen. IV.? 189, 140. 

22. What is embracery; and in whom and how 
is it punished ? 140. 

23. How was the false verdict of jurors anciently 
considered, and how punished ? 140. 

24. In what public officers is negligence all 
o fence against public Justice ; and how is it punish* 
able? 140. 

25. How is the oppression and tyrannical par- 
tiality of magistrates prosecuted and punished? 
141. 

26. When is extortion an abuse of public 
justice ; and what is the punishment for it ? 141. 

CHAP. XL— Of Offences against the Public Peace. 

1 . Of what two species are offences against the 
public peace ; and of what two degrees are both 
these kinds? 142. 

2. What are the thirteen kinds of offenem 
against the public peace t 142-1 50. 

3. What does the statute 1 Geo. I. c. 5 enact 
as to the riotous assembling of twelve persons 
or more, and not dispersing upon proclamation t 
143. 

4. What does the statute 9 Geo. I. e. 22 enact 
as to appearing armed, or hunting in disguise? 
143, 144. 

5. What does the same statute, amended by 
statute 27 Geo. II. c. 15, enact as to sending any 
demanding or threatening letter? 144. 

6. What, by several late statutes, are the pe- 
nalties for destroying or damaging any lock, 
sluice, or flood-gate, or any turnpike-gate, or its 
appurtenances, or for rescuing such destroyers 
or damagers ? 144, 145. 

7. What are affrays (affraier) ; wherein do they 
differ from assaults; by whom, and how, may 
they be suppressed ; and what is their punish- 
ment? 145. 

8. What is enacted by statute 5 & 6 Edw. VL 
c. 4 as to affrays in a church or churchyard? 146. 

9. What are riots, routs, and unlawful assem- 
blies ; and of how many persons must they be 
constituted ; how are they punished by common 
law; and what is enacted for their suppression, 
by statute 13 Hen. IV. c. 7? 140, 147. 

10. What is tumultuous petitioning; and what 
is enacted for its prevention by statute 13 Car. 
II. st. 1. c. 5? 147, 148. 

11. What is forcible entry or detainer ; and how, 
by several statutes, may it be suppressed sad 
punished? 148, 149. 
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BLACKSTONE'S COMMENTARIES. 



19. What are the punishments for unqualified 
persons transgressing the game-laws in what ways ; 
and how may those punishments be inflicted? 
175. 

20. What is enacted for the preservation of 
game by statute 28 Goo. 11. c. 2? 175. 



t 



CHAP. XIV.— Of Homicide. 



1. Of what three principal kinds are those 
ertmes and misdemeanours which in a more pecu- 
liar manner affect and injure individuals or 
private subjects? 177. 

2. Of crimes injurious to the persons of private 
subjects, what is the most principal and important ? 
177. 

3. Of what three kinds, and of what three de- 
grees of guilt, is homicide? 177, 178. 

4. In what three cases is homicide justifiable f 

178, 179. 

5. What offence is it wantonly to kill the great- 
est of malefactors? 178. 

6. What if judgment of death be given by a 
judge not authorized by lawful commission, and 
execution be done accordingly? 178. 

7. What if even the judge execute his own 
judgment ; and what if an officer behead one who 
is adjudged to be hanged, or vice versa? 179. 

8. Of what six kinds are justifiable homicide*, 
committed for the advancement of public justice ? 

179, 180. 

9. But, in nil these first five cases, what appa- 
rent necessity must there be on the officer's side ? 
180. 

10. When is it lawful to kill any person who 
attempts a burglary; and what is the uniform 
principle that runs through all laws as to repel- 
ling crimes by homicide? 180, 181. 

1 1. What is Mr. Locke's doctrine on this sub- 
ject, and how is it received by the commentator! 

181, 182. 

12. Wherein does excusable differ from jus- 
tifiable homicide; and of what two sorts is the 
former? 182. 

13. In what cases does homicide per infortu- 
nium, or misadvmture, happen? 182. 

14. In what cases, however, is the slayer 
guilty of manslaughter and not misadventure only ; 
but when are deaths in tilts or tournaments, box- 
ing, or sword-playing only misadventure? 188. 

15. What is homicide in self-defence, or se de- 
fendendo ; what is chance-medley, or chaud-medley ; 
and what must appear to excuse homicide by the 
pha of *, If- defence? 183, 184. 

U*». What seems to be the true criterion to dis- 
tinguish homicide upon chance-medley, in self-de- 
fencr. from manslaughter in the legal sense of the 
word? 184, 185. 

17. What civil and natural relations are com- 
prehended under the excuse of se dej'endendo, 
urn! why ? IN*. 

18. Is there not one species of homicide se 
defndeudo where the party slain is equally in- 
nocent with him who occasions his death; and 
upon what principle is this homicide excusable? 
180. 

19. In what circumstances do the two species 
of hnimci'ir by misadventure and self-defence agree ; 
and what does the laws high value for the life 
of a man always intend? 180, 187. 

20. What is the penalty for homicide? 188. 



21. What is felonious homicide, an J of what 
two kinds? 188. 

22. What is self-murder, or felo de ss; does It 
admit of accessories ; when, and in whom, mar 
it happen, and when in a real lunatic? 189, 190. 

23. How is self-murder punished ? 190. 

24. What if a husband and w\fe be possessed 
jointly of a term of years in land, and the hue- 
band drown himself ; and why? 190. 

25. How do the two degrees of guilt in kilUna 
another divide the offence; and what is the dif- 
ference between either division of it? 190. 

26. How is manslaughter therefore defined; 
and of what two branches is it? 191. 

27. When is it voluntary manslaughter; and 
what circumstance makes it amount to murder 9 
191. 

28. In what, therefore, does voluntary man- 
slaughter differ from excusable homicide, se defen- 
dendo* 192. 

29. In what does involuntary manslaughter 
differ from homicide excusable by misadventure 9 
192. 

30. But what circumstances will make involun- 
tary manslaughter amount to murder? 192, 193. 

31. What is the punishment of manslaughter 9 
193. 

82. But is there not one species of manslaugh- 
ter which is punished as murder by statute 1 Jac. 
I. c. 8; and how is this statute construed? 198, 
194. 

33. How is murder defined, or rather described, 
by Sir Edward Coke ? 195. 

34. What if a person be indicted for one spe- 
cies of killing, or for killing with one weapon, 
and it proves to have been another? 196. 

35. May a man be guilty of murder although 
no stroke be struck by himself, or no killing 
primarily intended? 196. 

36. Within what time after the stroke received 
must the party die in order to make the killing 
murder? 197. 

37. When is it murder to kill a child in its 
mother's womb ; and what is enacted by the sta- 
tute 21 Jac. I. c. 27 as to a mother's concealing 
the death of her bastard child; but what is now 
required upon trials for this offence? 198. 

38. What constitutes malice prepense, malitia 
prsecogitata; and when is malice express, and 
when implied, in law? 198-201. 

39. Who are guilty of murder in deliberate 
duelling? 199. 

40. If two or more come together to do an 
unlawful act against the king's peace, and one of 
them kill a man, in whom is it murder? 200. 

41. What if one intend to do another felony, 
and undesignedly kill a third man ? 201. 

42. Unless in what cases may it be taken for 
a general rule that all homicide is malicious 9 
201. 

43. What is the punishment of murder; and 
what is enacted on that subject by statute 25 
Geo. II. c. 37? 201, 202. 

44. What is petit treason (parva proditio) ; and 
by what three ways may it happen, according to 
statute 25 Edw. 111. c. 2? 203. 

45. Of what crime is a servant guilty who kills 
his master whom he has left upon a grudge con- 
ceived against him during service; and whom 
is it petit treason in a clergyman to kill ? 208. 

40. May a person indicted of petit treason be 
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found jruilty of mantt.iv ;K'.rr or murdrr ; and 17. Wk«l ia kxinappi^ . Wow ia il pau* •aaal m 

how in iii\ «iliic«M'« mrc tirrraaary in caac of f-mmum lam , and what liuee a clauar •? :a« »a> 

f«fif rr'.u. n/ -•►4. lulr II A |J H 111 c. 7 raart la |r««»«r. t*W 

47. W bji i« the pinii^linifiii f»»r /■/ ir trta*"n, IratihK nf kidna|<|»rd |»erAoai akr^«4 ' J* ' 
ABU what in A uwoim, l.j riatuir ..il tiro. J II. 

C - 4H '-" 1 , , i . r,! AI * XVI -Of ///ra,r. ayera.r IW U+m—mm 

4M. n lul 14 thr |iiifii"liiuriit ftir tlir aider*. t j /„,!*„ ^J*.,/, 

abt'lturp. and coun-t'llur» o| ^»fi/ trrwn ? Ltt|. 

1 U mr arr thr i.nly ivt «■#*•*»• ?kai w*»e 

CHAP. XV.-O/ n^, WIMM A» /Vr..,«,.V ""■»■■»■•«'»* ■*~« /*• kabiiaii. ». *f ta^.aaa** 

J. H hat m ur* « «A ereVmal . f ?.?' 

I. en what l wo drjrrrr* i.f emit an* »ihrr ••■ *"»* »■ ■urh a **■•## aa m*y be ike eatjart 
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1! Uhal aiv J lit- f • m r .''/"#• i#« f 2«-.\. 2f>\ 2I'», 4. U lirn i« wilfully artfinf are to eat* • ten 

21.V liMinr.frf..*. ami at hrn a high ■w^fiia »» * 2£. 

:t. Uh.it aiimiinf* to m.o/A'in. mtt/'xmium ; and '"» Uhal if a I imdi< rd ut rrt**9+-mi* ««« trv • 

bow if ii I'Uhi-iit'd |iv •iiiiuir* ') llni IV. r. 'i. ni» nan K-u**- nf whith another it ia |«*aaraw«a 

87 II ru VIII c •;, and 22 a. :.ii«r. II. r. 1, called un-lrr /*.m* f 221 
the I'—'Ufry ai't * *J'»."» 2'»7 •• Uhal amounts f» the Umf^ wwara e*e> 

4. Uhal i« martrd hv «latiitr *• lirn. I. C. 22 Milulra •"#-*. and what 1ft eaartni fc« lW «*► 

ftj lo I hi- .'fli-ncf of iiialn-i>iu«lt kIhmiUhjj at any ,,,, «' •■ Annr. r .11 if anr m*mi w»aj!tf«av:.« aat 

pri»>n "* -•'7. hrr In a k»**»»* f>r "«/A«>«Mf f J^J 

0. Uhal i* ruartrd hy «tain(r^ :i lirn. VII. "■ N«-w i« ar.* j,uni«b*d la wh«a* ' 2S. SI 
C. U ami :;'• Kin. iv '.♦ an in litr ..;'#n v of l.mi)»lr h Uhftt i« tur t ;*rw, ^ryt /4.'"oaia« . W%at 
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tul^ul\ rillfil. #v.i.'rri : / .ft ',r ' -Ji.m ti-i |Trnnftnl !•• do in anT i*ikrr raaw aa4 Ihw 

li. Whui ffijr ihiii^P ha\t* U-t-u •lfi«*rniini^l in '" * '■«• l > , ' , '" , 'l«hiird 1^ >ir lUiwanl < *aa * iSl 
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K Uhal i* thr rrinii* of ri/.* . and what i« --• • '■••'■, •taUt, or irjrrAo*** f S4. ^ii 
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Co tli I UK :i ' ;' * -1J. f<> W..rk <T tradi* >ml »•■! I»» lir ift. of it I wav «? 

|i» < m i - ; < I-.- ntii.ntitii-1 it|>>n a c»m^hlihf '--'A rm-tnl in a m*rk*l or /«". ia akwi I ia 

or Aii' ' .:.'. .'I : Mjr * j-j"., °ji;. 

II Ui.it lit- Inn di-n inuiif d ax In thr cm- I -' \» '«• ihr mannrr fif o icaiif tiaf k«yun. 

|»rl«*iii \ »n i • n-iil-iiiii ■•! j ii|-.ii an m- what n u-t thrrr I* !•■ romplrtr laa rfw^rm aa4 

•fir.'f" ••( - /■ . tui »lu: N if- lif-n ii,.h .rlilr.1 whit if a h.-ir I* If .in n«i> aifhl aa>4 law 

a* !•• hiMi«'it r«i.i«-rn-f ••( ihr ill. i mufti* i»f a ■■■'»•" >'i*akfi« mtrr the aril »i(ht thrxiavfw *^m 

rat/iiwhii haih n-.t « uj n il \ (•■ \*r wmutn* l!i:S. •»n.r " --•■ 
214. I* In what raara nav Awry.'^r* fea> r*anai*T3ea 

1» Uhni in thr |iuni*hiiirnl f.-r thr mme » irln-ut /miiiny. cr <mm| of J+Bttmmjm T Z3k> 

Oj/IO<i' u.tfttr* t Hl.'i, Jl'". "JU7. 

1. Ut it irr (hr (iir iii!i>ri.>r ■ ^'i ..r nn^- 1* Uhal ia PuArienl l*» maaliiata ia# fW.«Y 
ai/.if.. . • i ^ .iti-i flu 1 /-T ••■No. j.-hm'v "t tin* #i*/»- wlmdi i* 'cy'."*' *■* > **d whal ia aW Ian 4 at *• 
Jtfi ' .'!• t*»r |Ti-.-r.|rf.i-r of ihr firm aa4 taw larjlay aw 

14 Uj.it nrr tin' p.li'.it- |>«>Tri]tir< fur nifru//. "talulr 1'.' \nnr. r. 7 ? 227. 
lur. ii -i i ■■ •.•..mi/.- aiiii u.-hrr i^initiiiiioni* !«"» Uhat i« thr law aa la law aawaaff af 4W- 

r.«f|-i-i ■: | . i. li'H • mr lliflitiixi in ihr fa»r ..f .is- S^ni f 227. 22K 

*. j«. • ».-■. ir.-.-i.i i.. ^,., m, ,, r i.. ii.iiinii! nihrr -•' H |,w ■■ fftfUty aaiaiwaW4 ia waaaa? SA 
of tin . .■ *. i i«[ -|...kfii ..| ; and. whrn l...th 

|.arn.« .i. .- — „•„..«. .-»». |i.i,.. w .whali« r||.UV XVII -i^ OwVarai 

II li "■■ ■ t- H.'r ' .'P . Jl . - 

1. U.i.,1 ,-.,.,. !,-. i\. } -| atiiir .-a1!.-.| .1^- rF ' '" 

fw-i. i • M» II.. .;. ,» i., n... ,.nVi..-f nf 1 Uh«t arr tht thrra oaTaaraa i w 

•••"•V » in ■ ■ i -i ■ .:;..-> «..' «hnh tio.ra iKaar4ialrl; aJrct lawar a*w- 

•' *• '■ *•■• |".» ;•■•■ ■ «t ■.'•' inir.p n ;>•■/. ia.. ..f which ara allraaai waia a < 

»"•' »■ * - '■'■'■ ■•! In..- ■•? >iijk ■.' »*■• ..f il.i« aa f the »..«•#• 22V 
rralio i ,-■■# - - !•»..•. I ihr •>. i- jiirr-hi-i . .' In'., what two aofflt b 

*hat : .. - ■ , .•!.■, * ". I : . i . 1; .lt«:*rr a* irvfi--n f«T /.»r»roA>. 

lo li • a i. I .! - ii: Mr f. ur iixtihrrti I* ihr :.iv ' 22' 1 

mun:.>- «i. i i. ■ irv n.:.n..r -It^-n-i • ..t » j.j* U nm tt sitfi* 

•"/ ,rw • Hiiiisihablr by i*dir;awn; r 21?*." , thct^fi/, Urefpt IflL 
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4. What is simple larceny t 229. 

5. In what cases may a carrier of goods com- 
mit the o fence of larceny upon those goods? 
280 

G. What is enacted by statutes 33 Hen. VI. o. 
1 an 1 21 Hen. Vi. c. 7 in cases of servant* em- 
bezzling their master's goods f 230, 231. 

7. What is the offence of embezzling goods of 
which the offender had not the possession, but 
only the care or use? 231. 

8. Under what circumstances may a man be 
guilty of felony in taking his own goods? 231. 

9. What is a sufficient asportation of goods to 
constitute a larceny f 231. 

10. Who are indemnified by the requisite to a 
larceny that it must be felonious, that is, done 
ammo fur. mdif 232. 

11. Why can no larceny be committed, by the 
rules of common law, of things that adhere to the 
freehold; and why is the severance of them 
merely trespass by common law; but in what 
cases may the taking them away amount to 
Uirceny f 232, 233. 

12. And now, by statute 4 Geo. II. c. 82, how 
are what offences of this nature punished; and 
what is enacted by three statutes of Geo. III. aa 
to the offence of stealing any trees, roots, shrubs, 
or plants? 233, 234. 

13. What instance of stealing out of mines is 
punished by statute 25 Geo. IL c. 10; and how? 
234. 

14. Why is it no felony to steal writings re- 
lating to a real estate"! 234. 

15. Upon what footing are bonds, bills, and 
notes put by the statute 2 Geo. II. c. 26; and 
what is enacted as to embezzlements at the Bank 
of England, .South Sea Company, and post-office, 
by statutes 15 Geo. II. c. 13, 24 Geo. IL c. 11, 
and 7 Geo. 111. c. 50 r 234, 235. 

10. When may larceny be committed of animals 
ferae naturx ; and what is enacted on this sub- 
ject bv statutes 9 Geo. L c. 22, 16 Geo. III. c. 
30, and 5 Geo Hi. c. 14? 235, 230. 

17. Of what antmoiU domUue naturm can larceny 
be committed: and what is enacted by statute 
10 Geo. III. c. 18 as to dog-steaJmg? 23*). 

18. Can larrmy be committed if the owner be 
unknown 7 23*i. 

19. When oil It is stealing a corpse felony T 
23o, 2-J7. 

20. How is tnnplt lareeny, whether grand or 
p'h\ punished : and how is the punishment for 
the latter <ffmre mitigated ? 238. 'JZ'4. 

21. L>ut in wiiat catee of stntple larceny is tne 
ben* fa »f clergy t**en away by statute; and why ? 
23'.«'. 24«i. 

22. What i- mwd. or comyjuwi. larcnty f 240. 
2>. What ie I'jre'tty from the n//u*e ; in what 

four dome-:;*.- tijrjrravatjoni? of larcrtty a bore the 
value of : w»%**- pence it the benefit of clergy 
denied, and to wij^u, : in wttat two Utfrrues to Me 
value 'A five tkiy.iiij:*. and in what one to the 
value ol fv.iv fciiji:jngeT 241. 242. 

l!4. Of wnai two fcorte is Larceny from the 
pert-'Ti ' '111. 

25. Hvw it the of me* of privately steeling 
fro'u a rr.&L *> j-rrwt, puuithed T 242. 

Jo. >* hat tLree re^UiHite* *j-* there to the 
of 'Tit*. of open and * koient Utresny from the 
p'rtcn, or f//^ . and how. and in whom, is it 
now in a~ caeee puni»ned 7 24<J, 244. 



27. What is the malicious mischief whloh tht 
law considers as a public crime t 244. 

28. What is enacted by statute 22 Hen. VIII. 
o. 11 as to destroying the powdike in the fens 
of Norfolk and Ely ; what offence is it to destroy 
the sea-banks, river-banks, publio navigations, 
and bridges erected by virtue of many acts of 
parliament; what does the statute 48 Klix. o. 18 
enact for preventing rapine on the northern 
borders, and what is blackmail; what is enacted 
by the statutes 22 k 23 Car. II. o. 7 as to burn- 
ing or destroying corn, hay, Ac, or killing cat- 
tle ; 4 & 6 W. and M. c. 23 as to burning on any 
waste between Candlemas and midsummer; 1 
Anne, st. 2, c. 9 and 4 Geo. 1. o. 12 as to de- 
stroying ships to the prejudice of the owners 
and insurers; 12 Anne, st. 2, e. 18 as to damaging 
ships in distress ; 1 Geo. I. c. 46 aa to setting on 
fire underwood ; 6 Geo. I. c. 28 aa to defacing 
the garments of persons passing in the streets J 
by the Wakham black-act, extended to what by 
9 Geo. III. c. 29; by 6 Geo. II. e. 37 and 10 
Geo. II. c. 82 as to the cutting down banks, 
cutting hop-binds, or firing coal-mines ; 1 1 Geo, 

II. c. 22 as to deterring buyers of corn, seising 
corn-carriages or horses, or spoiling corn ; 28 
Geo. II. c. 19 as to firing furxe in any forest or 
chase; <i Geo. III. c. 86 & 48 and 18 Geo. III. 
c. 83 as to destroying trees or plants ; 9 Goo* 

III. c. 29 as to the destroying mine-engines or 
enclosure-fences; and 18 Geo. III. c. 88 as to 
destroying the Plate-Glass Company's property T 
240-267. 

29. What i* forgery, or the crimen falm t 247* 

80. What forgeries hare been capitally p«- 
nished by a multitude of statutes since tho 
Revolution, when paper credit was first onto* 
blisbed ? 248, 249. 

81. What do several statutes of Geo. IIL 
enact as to forgeries of standard pute-marks, 
frauds on the stamp-du/us, counterfeiting tho 
Plate -Glass Company's seal, and forging tno 
superscription of a letter in order to avoid tno 
payment of the postage ? 249, 

32. What is enacted by otatote 2 Geo. IL «. 
25 as to the forgery of deeds, wills, notes, fee. ; 
and by statutes 7 Geo. II. e. 22 and 18 Geo. IIL 
c. 18 as to acceptances of bills of exchange, or 
the number or principal anas of any account sots 
receipt for any security for money, or any order 
for the payment of money for tno delivery of 
goods T 249, M). 

CHAP. XVIIL— <y tke Means of prcimtmy Of- 
fences. 



1, How may crimes and i 
; vented? 2»01. 

2. Jo what does this security consist? 2fr£ 
2&e\ 

8. Who may demand it : to whom may it no 
granted : what i* a writ called a smppUcmnt ; and 
how ought feme-c*H*rU and mfasUs to nod so* 
curity y 2*8. 204. 

4. in what four ways may a reco yna mmce no 
diaeharg«d T 2o4. 

o. Ifvr what causes is a r+otifnxmnce fur tno 

p**xrs gran table; whot is called *m+ armg ftW 

p*M*jr. fegainat another; and what if the pony 

I do not nod auch ***** as the ****** shall ro- 

unire ? 2&4, £tt. 

7tt 
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ANALYSIS OF 

fi. Il<>« may am h r*f- ;m;.in-' tx» furfi ilr-l . «■••■ » t ..f ■ !.*■» ml l>ri»iar». aavl £**#**." /a>-- 

arht-li -1 ■■ - a in-j.i-* tijx.ii i»h- I tipl- i>r ^•hhIii i|« ii • v. •Iirriti-I alio arr •#! lb* f « **m a*i 

•if atn-tlni. iiifl wlii-h •!•• iiii-if n-|-ri' !■ lilitl al.ai •!•■ lin ■» rii.|-«iarrr«J in l«> ' Ji'i 
ajor<l«. 1 ■ ■ 1 1 •- 1 ■ -in h ■ ■/•- ,i-... ' J."..".. J hi. I'- W I., i, .irt *|-r< i*i r>.i..n.i*i» ra t .*-- *aa\ 

7. W . ti:,i mi- ti.i- . i. ■ i- . ■ i i>i|-.,»i i «••! \,\ thr t*r**.H" mti'l ; ■• «J'iir«f» i««ur«i ' .7". 
Maiuii'ol l.'U 111 v 1 !•• Iiiii>l nitT to Mirir 17. i %n a n «u at i •■,.«•.•«. ir ..n.vf *» r— a 

yi*"/if<.i .1/..-.1.1 '-. *. .j • # hr. tu«af>l- flu- ' i'i<; ami thr-r f-<>iiiiitip«iiin*. « it I* ilk Lis **■» «t»«a a. aaaiaa 

hi* y» ■■/.'' . aim an- h'M'li-ii in l>«*4i>iii| u«r*l uiulrr hr a a- I - - 1 >• ur ha* inhabited? _'• i 
ihr giin-i ii awl- i>t llii* ri|>rt-»»i>>ii , aii-1 a hat I 1 * H lnu, ainl l« lurr atia*». ••«■•• «k» 1 ia»t 

il tin-./ ••!•. mil a Utali Ii.r «m.l u| aurntts / ■■! gi t.< r ■! ,«. ••' «<iai-it* ..| Ihr pmw %m l«r«a 

lU*»i. an I » li.it i« n« juri»«Jirtii»a aa*l a ^aV af ar*. 

h. !!«■» iii.i\ -tit h r-r ; ;i, .Mfi.rf In* lurfcltcl ? iir-lin,-. i« ihrrr IRV ap}ieal fr»«m . • •«-«»•* 

iSo". u|-'ii t*i>'i< i ; kii*! ah" has Ihr ■«•-.».« «l ~g 

ff. . --fa -T f- » ' «7I. m'm 

TIIAIV XIX. -**»' /•....-»• ..f ., fVirimn/ ,/yri*- >'• * "•■ , - ti,rr V* "^ •*••*•• •»• ■•?■ * 

i/f'/i- H. in***! *"■• /- 'iii' a tnwti*. an<l in al.ai - a* aavaaan 
■ •tilt hot- they. I y ftlitulr » 4 • * III ff Sal 

I. |\ iii-i ii-- in )f tin* tiirlliiiil nf inthrimg pit- ihr Miur auifn rUT aa ihr grarral |«a*» • ■«> 
Binllllirlif*. » hit l«n I tuii|C« »rv lit )x* <'n|i-fjrir«l: '• '•■ •■> I In- f --H. »»•! fiT«L*t f«'|^*««x a 
^."»H. ImiiIi r -'f-rtiifm ' -■••• an-l *■■ iirm ■• « #^-« ■■> «r 

'J. IH" nh.it l«rn iiutiiri'« an* llir arvrral e»*urta |*ti* >r--mn l.iil. I « •hub * .'7j. .'7 ' 
of rriMiM-r/ juii*'iult"H * 'J.'iH. 'J 11 . M)ir! iaihr*A^'ij* • ri.wra, ar r r«.*ar« aaM 

ii. In wlml tirgrrr :irr lhi a «r rrtmm<tl r**MT*» in* »l»« n ■• M hi '•! " -7 . 
<lc|>rii<li til n| racli ullirr ; aii'l »hy arr lhr\ »•» : •!. H hai i« ihr r*-mrtU+t. or iw» •' -•■» 

ftUil nli irh air flir twrlvi* /"i/./ir niir«. raitkuif /»'*J ..* ." «h«n. ami lirfcirv *bo«a «a u a«at 

Ihnu fur ihi* nj*«oii n« « ..nliti^ in ihnr «lijrin'y : «l.nir. i« n« .ninn ; what i« lh» ; «n •>«.«« -«• af 

«&*, -■«'«. ji.l, -ji,.",, 'Ji.h, ji.\«. J7|. j7.; j7.'i * Uiili tlu* tfktrt* § /••am aa*J una r«in . «^« ■#« 

4. H hiinr*' irn-1 In llti* AiyA nmr' '-r^i ir.i fiarnr. •■•■li|Tt-l !•• aiitt.-l iLrm; «kat aaa r<vaa^>«aal 

bow. ale! IfH «htl i-^ihifi; ati<l wlint J- rnarlr«l lliriu !•• yri«a> ibio ili-rrpulr . a*4 »fcati ftaw4 

bj aiaiuii' !_' A, lo W. III. c J a* t.. mr /•/'<! of Mini ».u-mr»n ^rrat!« i|r«uUv>| * .'74 .'7 4 
ft*irji.n uinlt-r fin- >/r,,it *<-.i/ / U.V.« - *J« ■ I -'-' W li*l i« thr »\.\rrt *>1 th» jurta-l^' .« af 

tV J'iir whiil ii tin* n.Mr/ nf flir /•"•/ Aiya «rrir- llir r-.t«f' ..f tbr ftimwwf 274. 
tfrrf of '/■-;/ /t't.'.itn in-titiit«- 1 . h"«. it&>l tu -■' T<> wliai i> the evmri of fba> nV-a •' a* 

Whom, i- lhi> ntlifi* tii-w grant •••! : ahal i« llie ■•'»''«'/ m- i«iral . abal !• lb« n byaa t •# ua a «r» 

only /■/* i n yfr uimy ;»//uii in thr i-.-vrr nf *«ay » »luli..n. wlirme ia ihr oftrrr cmlUal tW *^»a. 

•Warn; ali.n i« thr for f pr.M«-i-.|itif in ra»r ah«l a Lai |<unmhiurnia baa ba ami baa mj u» 

of a trial III flu* ri.urf nf ihr l-r,i ktyh t'rtc.ird : flirl ' '.'7*'». 

ami a hit -I-.,- tht* -ininti* 7 W. III. c. :i rfiarl -I. tll-al arr the fhrar fnr«i# or year -» i 

aa lt> tin* iiuiulirr of /*"■ who -hall intp »-n llir *«f • • -'jurisdiction* 27*». .77 

fnu/ ' J».| ■•«..!. -•'». rnr abal purf M >«« »•• <ba r»a^* «f tat 

Ii. Wihti* i- I lit- Iriul uf an in-lirtrl /»*^r pro. /r.raf «r#N.rr>/. tr*+*wr*r m ur ruay^r»-«#» i4 ia« «<a»f« 

prrh *l.u ivi|r tin* #.ui.«a ..f f>tr!,im't,' . rtnl ahal *■ "" i .«/ inMHulni hy »f alula A Ilea \ II c ;t 

diflt-ri'tii iiihiirii\ ha- tin' /•"«/ m; , ■^■r./ra* alirn aii-l ah ii i« thr rounr of it a ^nr /«<«t*».* • iT*- 
hr -it- in tin- * / . r..i t r'§ ,.t f irl,.tm'n(. iini whrn •'• r "C *hal |-urp«»ar was Ibe «s«-r ♦' lm 

be «il- in hi- ••an r- ur' * Jii.i. I '*i Btni.it i nf ihr ktmf't aaaawA'.'at «r ^ •• 

7. Ilin- ' ■■'■ /■■ ii right !>■ -if in thr *■• -iirf nf al-rim*. ot thr treutm'rr, rx a g rrai;^. aa>4 r^vr* 

tbr /■ ■•■ / .'• f '- !"•/; nr><l what •!•• f h«-y . in |->int «•! >hr »•../ § -»'• 4. rrrrtc4 hy •fatal* -*.: !!•«. 

of fail -'-I. 'J 1 "». \IU ■ 1.' AiL-i whal la ihr n/«raa cf ri a-*- 

H. What i- (In* t'ogtiifini't* ■•! tht- '■»•«*■ a fi*/^ fedm-i* ' »7«i. 
of tin- *■■■!.■: ■■• kf.,t •; '. . iii,l ah:it i« thr -7 Whit i« thr jun^liclion «^f tkr f*<*«a 

alTrrl «>! tin- i-mIiisii^ i>l liu- ■■ ii': nit" any .-na'v ' f"un» ..f n.r fa.. mir#-n.Vf. nr lanr ra^aw- .-- • 

I!'.*. " ii'.*. what i* thr junailirtiua of ifc» *•»• - •/ 

'.« \\ I i* ait thr *• -i ' i-f •■ :• ;•■■"".■ an I • ' •• ■ ■ w* * '■ r* i of tba aa»r»*»i v •«* • 1 

ajiiitl.- t ' t'i, ri^i-iftl nil rhii at- g 1 mil f ■■» ■ I . »■> rinrtrr of 7 Jane. J H*a I\ ma 

m'.i.'im ■■! i»- :ui.-l: f|.i|| ' 'J' • . "_ , '-7 f:-i.inl n\ -t«|i|ft* |.l I! lit C 2Vl ; M ajWaa ■«* 

!•> W :.. ■ n i- !-.■ - i -iimi' h-- »-.- u- :r fiat i-l an-l a|>|ro«r>l . aa4«L*4».:»a 

euf, ir,- 1 hi, it n-.-l I.. »..■ i:« ji.i i-u-i. <.|i thru ■ • mir f |n **r—l tag wbvB any aaaV-afaf a 

I' 1 - ! ■uii'l •»' t nai any prraua |anviirjr««l k; tat av> 

II. Wl.-il ■ "i ■. ■' r...Mi!ni|.T iu> |||p c nrf . '' i^-ji'y ' J77. j7f». 
it-/-- ■ I u:. ,♦ - ■ , I-.. *l. >-| ••! I'm 'ruj 

1-jr »r -f.--. -■* II. -. \ III . r. J--, j..-. «II\P XX -f>/ 5aaar| Oa.^ti 

U I". .■•■■ m ■ . -in I a ..ii. nir i. it- if 

'•**' U: I . ii,l;i!n'i! . .' i'« is ^.hil-l' 1 I \T.. what I Wo kin4a ajaj |b# praa . An t a 

-• "' ihr r «r; ,.f ^rin.ani jarladicttaai ativant^" «a» 

1 • !■> m:- f »»!■!.»•■ --\iiil aiiitn-r:fii • J W'.»t i« maabt ^y a aaaaaiai p aaxa^aaay- 

•l>> >■• ■ - •• » . i'"\ i-i"i-l tin* ml what arr thr tbrra braacbta af 

taut '. ■: ai.i. , • rt . ..' i.furf a:. -I t • .. ■ jwi j».l. 

ba%i' ' •• ■ i -ii '. i • I " \\\ «h<<m arr all frw/j wt a # » W i a a 

M ^ «■• .'.!■■ -."• ii i *i.< i ■ ii'l. « hi-h f. tr-iii ». thr f rr^if aarl atbrr ' 

iiiii* _7" . • ii..- •'••.■ .» -IrirrnnaaUT ?h|. 

lo i »■ .■ ... an- tkr :- ur'.h anl Lflh f;aaii- \ What a/tam ara 
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way by justices of the peace ; and to what three 
mischievous effects does the system give rise? 
28 1, 2*2. 

5. What is the process of these summary con- 
victions ; but what check has the common law 
thrown upon them which is now held to be an 
absolute requisite to them? 282, 288. 

0. Of what two sorts are the contempt* which 
are iuuneuiorially punished in the summary way 
of attachment by the superior courts of justice t 288. 

7. Of what seven kinds are the principal in- 
stances of either sort? 284, 285. 

8. Why is the attachment for the species of 
contempt arising from the disobedience to any 
rule or order of court by parties to any proceeding 
not affected by a general act of pardon; and 
how may obedience, by statute 10 Geo. III. c. 
60, be enforced against any person having pri- 
vilege of parliament ? 285. 

9. What does the statute of Westminster 2, 
13 Edw. I. c. 81), ordain as to resistance of the 
process of the king's courts f 280. 

10. What if the contempt be committed in the 
face of the court; and what is the course of 
proceeding in matters that arise at a distance? 
280, 287. 

11. What if the party refuse to answer the 
interrogatories upon oath of the court t 287. 

12. What if the party can clear himself upon 
oath; but what if he perjure himself? 287. 

CHAP. XXI.— Of Arrest*. 

1. Under what twelve general heads, following 
each other progressively, may the regular and 
ordinary proceedings in the courts of criminal ju- 
risdiction be distributed? 289. 

2. What is arrest; who are liable to it in 
criminal cases ; what charges will justify it ; and 
in what four ways may it be made ? 289. 

3. 15y whom may a warrant be granted, and in 
what cases ordinarily ; upon what only should 
it be granted; what is requisite to its legality; 
what is a special, and what a general, warrant; 
and when, by statute 24 Geo. II. c. 44, is the 
officer who executes a warrant indemnified? 290, 
291. 

4. Whither does a warrant from vl justice of the 
court of kmys bench extend; and where is it 
tested, or dated? 291. 

5. Hut what must take place before the war- 
rant of a justice of the peace in one county can be 
executed in another; and what is enacted on 
this subject by statute 13 Geo. III. c. 31 ? 291, 
292. 

tj. Hy what five officers may arrests be exe- 
cuted without warrant? 292. 

7. When is any private person bound to make 
an arrmt. on what pain ; and what is he justified 
in (loins: in order to such arrest; but what if 
the arnst be only upon suspicion? 293. 

8. What is cros! by hue (from huer, to shout) 
and cry \hu:es>um et clamor) ; what does the Sta- 
tute of Winchester, 13 Edw. I. c. 1 & 4, direct 
relative to this matter; what is the foundation 
of an action against the hundred in case of any 
loss by rubbery ; what does the statute 27 Eli*. 
c. 13 enact as to the sufficiency of hue and cry ; 
and what that of Geo. 11. c. 10 if an officer re- 
fuse or neglect to make it ; by whom may it be 
raised - what powers has the constable in its 



prosecution; and what if it be wantonly and 
maliciously raised without cause ? 293, 294. 

9. What rewards and immunities are bestowed 
on such as apprehend felons, by statutes 4 & 6 
W. and M. c. 8 and 8 Geo. II. c. 10, as to highway- 
men; by statutes & 7 W. HI. e. 17 and 15 Geo. 
II. c. 28 as to offenders against the coinage, by 
statutes 10 & 11 W. HI. c. 23 and 6 Anne, c. 81 
as to burglars; by statute 6 Geo. I. c. 23 as <o 
helpers of others to their stolen goods, for re- 
ward ; by statutes 14 Geo. II. c. 6 and 15 Geo. 
11. c. 34 as to sheep-stealers ; and by statutes 
10 Geo. II. c. 15 and 8 Geo. III. c. 15 as to pre- 
mature returners from transportation ? 295. 

CHAP. XXII.— Of Commitment and Bail. 

1. What is the justice before whom & prisoner 
is brought bound to do by statute 2 & 8 Ph. and M. 
c. 10 ; and in what cases only is it lawful totally 
to discharge him ? 290. 

2. When must he be committed to prison ; and 
when ought bail to be taken ? 296, 297. 

8. What offence is it by the common law, as well 
as by the statute Westminster 1 and the habeas 
corpus act, to refuse or delay to bail any person 
bailable ; and what is expressly declared as to 
excessive bail by statute 1 W. and M. St. 2, e. 1 1 
297. 

4. On the other hand, what if the magistraU 
take insufficient bail t 297. 

5. Upon what ten accusations are persons 
clearly not admissible to bail by the justices t 
298, 299. 

6. Upon what three accusations do persons 
seem to be in the discretion of the justices whe- 
ther bailable or not ? 299. 

7. Upon what three accusations must persons 
be bailed upon offering sufficient security t 
299. 

8. But who may bail for any crime whatsoever, 
except only persons committed by whom ? 299, 
800. 

9. This imprisonment being only for safe ens 
tody, what is the gaoler not justified in doing t 
800. 

CHAP. XXIII.— Of the several Modes of Prose- 
cution, 

1. In what two ways are offenders prosecuted, 
or formally accused? 801. 

2. By one of what two proceedings is the former 
way of prosecution t 801. 

3. What is a presentment, properly speaking? 
301. 

4. What is an inquisition of office ; and of what 
two kinds? 301, 302. 

5. What is an indictment t 802. 

6. Of whom are the grand jury composed ; by 
whom are they instructed, or charged; and what 
evidence only are they to hear ? 802, 303. 

7. In what case only can the grand jury in- 
quire of a fact done out of that county for which 
they are sworn ; and what is enacted by the sta- 
tute 2 & 3 Edw. VI. c. 24 when a man is wounded 
in one county and dies in another; by statute 2 
Geo. II. c. 21 if the stroke or poisoning be in 
England and the death out of it, or vice rersa ; 
by several statutes of Hen. VIII. and Edw. VI. 
where treason is committed out of the realm ; by 
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two ■talule* of Urn. VIII a« to r^n^i again*! 
the ftiini/- (-'■iiiimtii'tl in Hil«; )it «tafuie .'t.t 
Hell. VIII. r ■„'•! mm lii trtits fur m ./»/«> r by ihr 
km</'» Mjiriil r. rnmi*n-i ; by Malutr 1 ■ ■ .\ II W. 

111. r. J "■ n« I /■!''»/ Timrj ruitiiuiftrd in A"'*-- 

JttunUl'ihi ; by wlaluti* '• <ii-.,. | r JJ a*4 in .,*,nc*» 
again"! tin* '. 'i-4 ■iff; by Matllfra **- Urn. H r 'JH 

and |:iiii»ii 111 •• *»4 a* i«i /'mhi'j iii destroying 
tmmptl.'* ..r m ■ r-n ■ rl* ,- I, y «f nlnf «■ "Jit ltn». II c 
l'.i a*» in *ti"tliiig friiin \*»»tl* iit» <'■/ nr i'i •if'r'Mi ; 
by wtniuff I J i n-ii. III. c. 'J I ■• t*> drain-ting the 
Atny't »*>/■• < in ••> tin* rvaliu : and by •t.»»u!r 14 
tiro. III i- •■■! :»• In f*if/rwi*ii*i- ur§ rtiitiiiiiflrd in 

India" ■:•»:. ■;•»•*■. 

H In «liit r-i»r« i« thr >j[tnf* In n.fr. | !*»!e in 
tWn r-u'.'i.i it pirtM »f thr i in -;«/.. i«», ttiat ihr 
offender in.iy It tniv("i in eithi-i * ■> ,, "» 

y. What i|n tin* »/rifii./ inry if, h living heard 
the #m ii/- m*'. ili«'V think tlir accural mil gmund* 
lewi; iiifiy a Ireidi Air7 lw prrN-rrrd : and what 
do they il tln-v Ik* «ati«tied ( ,f ihe truih uf the 
accural n>n ' ■'"»•"». 

In. lint what number of the yrnn.-i' Ju*y nun 
agree in urdrr to, ami a '.if/ ' :«•».. 

II. Whal thfi-r thing* nui*i It precisely and 
■ufnriently n«riTi*uie<l in an •*'/•'/ ,»».• ' .:i»i. 

I'. 1 , What i« i-narted by «t.ttuie I Hrn. V r '» 
U to th* i«lfiiiinfAtii*ii of tlit* prr-n; in what 
cn»e i« it mi'takf in the ri"i* and //«!*•# n«»t hrld 
lobe material: but when i« it very material that 
the iN'/f-' 'i/f.r *dn>uld name the '•#** * :!•!■■. 

13 In what crime* miiM particular wnrdi «f 
art fir iimm| which an* an appropriated by Aitr in 
expn**!* (In- iinvw 1 idea* which it i-tili-rfaiin nf 
the f'^r/i'v that no other mnU, howeter ayno- 
Bytnoti* they may aeeni, are ca]*able nf doing 

it : :»•:. 

14. In what cane*, in m'hrtmmt* f.-r mtfri/rr, 
nee«l iiitf thr Imgth and ilr|ilh nf tin* H»umt l*e 
eiprc*»»- 1 : .it id whi-n i« it nri'e««ary thai the 
thihfc whii'h i» I hi* nuhjert ur in-frutumt of the 
ofrhf «li>iiil>| l»r i-i|iri-«M*«lT il"". 

I'i. Il* ■■! f wh.it fWn / r..rt#>/Mi;/i i« the 

method ■•! i r ■"•'<•!. «i ait liniil atM |>re\ iuii«/!»i./- 
■ny by i ■. •# ' :■■•*. .:l"J. 

|i.. Whil »u- (ln-rr .v.. /i'i; whi'li a '''i-^ Wa« 
taken «i a h II. i- '■;■•■ ••' . rtli-l » hrl) diT» :% "Mlil- 

lar /-^ ■' '" mil nil !•• tin* •! i\ * .."7. ■i , » 1 * 

17. « »! a hut !»•• ••■ri« ■!«■ !•■■ '■..■•! 'if.- and 
whal ir«« l lit* lni.iriiii-ii^ >.f /• •.-••i ■■• u] i>u 
pen i/ •* !■■.■ •. bi »i iintf .'.1 K!u «■ *i " .".•»•* 

I 1 * «>! what tm. kin l« an- tin* !■■•• -pnn'fifi* 

Whlill l llill'lted Ml tin* frill r ••! flu* 4 my 

ab'fH* . '■! a I.- -in .irr ihi-y r« ■^•■■■•iTrli •./»•/, 

What .!•• tin ir ri--Ji- , ll*il' nbjrrl* . Hid )-\ • linlll 

mii-t tl.i-y It '.-,. /. .iifl \\ ah. mi |>niii-ln-<l T ::«•*•. 
»tr» 

l" 1 . I*«. i t.. wli.it art- thr«e in'"- »-**i.! , i- -f 1'i.n- 
filif-d ' ■!" 

'J". \* I. if i- riLft.-ffl h\ ••i f iife I \ *i W and 
M ■■ l* I- * ■ i ■• «• . thibi-i- I by the 

ffl ;•'. r ,.{ ?»,, . . ., f. .-<■ }.,,• V }, |? „, J »"|.|. 

fl'.M il ■ ■ •■ ■' '.;•. in •■. '. ■::.- 1 |.y tl.r .1 ' >r*i*v 
yr»,*r| II. . J J. 

"J I I- •■■■••■ I...I i'i!! ai." ,, ir ••■•i-iii.f mi- 

/.■W - ■ -J J 

L'J W'. »i i- 'I ■■ i- .•». 1 ./ ■ ■■ ■' : - .-...•■ .i 
Whl« h .• • i-f ■ *y -il f !■•• • .•' . • •■• ■ ■ |.y *f 

]*•'. t 1 I » ' l ! i« 1' f i > I: IT,!. .!■■■,■•■" 1'J. ■']'.. 

- ■ W ■ ,' ■ • ■• i £ t, ..r :m •■} . ' i . n ti I what 
wu a • --.I..J ' ..I.:. .;||. 
7v« 



'J I. What are the only two */T* # ■ * w i 

f..rre' 514. 

"-'"• l"i-r what r-itn'f ap*ainat the /*«" *• ■ • m 
«e]«r« may .7 /■*•#/# t* inHHutrd. w&a: .• -.*• 
only rrj»ii^ against i>nri •v.jrk* f r •• -1 §» 

<tyy*tti r*u It bn light . and by waal 

niily rati I hi* be bfiuyht • .;I4 

•"•'• Mhai if the »-'# marry agv-a '•' •■ 
|Tndin*. i.r afler jm^-^rmt nf her */?»*- ■ 
phall tlit- "k^ir. and whm thall the ••■». a « fei-t 
the tfjrjl; what if there be ao »•■«. aai ■« 
Arir |.«- %• 1 .i«r«| of the ■arjrr . and 1 w r. w.&: 
llfnr. by thr atatiile uf <i|i.ure«frr. BwM « . # 
;oW* „t" «i'ifA It turd " .114. U "■ 

'.'7. If thr af}'t,'" lie ar*|tii'le*!. raa he W 
aftrr«4nl« imJtru-i f.-r the aan*e #»m.-# . aai ^ a 
man It ari|Uillei| >.n an •»«rf»rfa*^w# «>f a«^^«o >r 
/■ uai/yvi/'t/. and j-»rlniir«l ly lb* *••/. w lai. a 
■trii-im •■. flight Li hafj-ea. ly virtu* uf a .r» wa- 
fulr .1 lli-n. \ II. e 1 : but what if he *»'• t«aw 
f'..ii»,«/ yui/fi/ of Manj/awyi'r* ••• am >t»"i/i; 
and have had the f-*n*»f f»/ rf/ryw a*l *w>feffw4 
the tvJ'jmrnt of the (arf .l|.*i 

-«. what nhaU the *pp*tUr aaver. ly vtfVww 
of I hi* vtatute iif We«t ail utter i if ta« e/>n 
It a' ■jiuttrd ' ".l»i 

1'V If the afp*lUt be /-10W yw*.'.'*. whal ^a«a>- 
m'fi.' -hall hi* «ulfrr. with whal rew.arha i W 4J 
ferrnre frum the ronae-|Ucncee of a rr-wvaffMai ly 
u*'ttrt»HfHt f 3 I'i. 

t II AIV XXIV— ry /Vwrwjt awwwi «w /aW^maai 

1. Ir the mfmAt* have fle4. or wtm« k:w«aewt 
in r. 711 fa/ ra«ea. ur have not. 1a aaaallee wMaa> 
lan-mian. been KuubiJ over lo appear ai 'he aw 
•urj ur fjftoftf, may aa maVrawwf be |n fetta 4 
agiin«t him in hi* ahaeare ; raa h» >t trawl 
alth.-ugh he do n<*t |«eranaally »rr** r ■»* •** 
i« thr fipre«fi proviaiun of tlalute > l.dw 111 

c. .t ? ;;ih 

'J. what 14 the proper ^rweetf Ia bring ia aa 
'•f*n»t*r t ur an laeVrawn/ fi»r aay /**'y aaM^fawav 
P1..14'' i.r nn a /*ea«^ ttitmt* f S|n 

:'. w hat if. by the rttwrm to aurh f~-**m a 
*|>|Tar that the rwrfy hath l*m4§ in the e»iam^ . 
and what if ihe §K*nf rrfura thai ae Lai a aaat 
in hi* '-ir/.wtr* • .11*. II'.* 

4 Hut what happeat on mdw*w^nti fsr !e«awai 
• »r "/- ■ v . and whit !• !!••• the i«*ual frartM • 
the 1 i-r ..f ii>/f«(Mii no ' .Sl'^ 

whm "l.all the i##w.iVr It fi-1 in 'rywC 
in »rler !■• hi« ' a'.^rrf ; and whal it *ke f«w 
and •■■ ?!•■■ jiirnre nf thi« frw^m*^tm ; • II • 

•■ What i» thr |HiaiihBieal f-T w'.'jwt apaa 
mi/if*'n«"> *r f.ir Miii//«rv«r«ff. bat t» waai 4«aa 
an «•■';. ry in .♦•" -f«^ nr/W*^** ta-uit ' 51* 

7 wh» may arn>«t aa mfi«v. .a a r>iaMw«l 
pr* f'.*ti'ii a; and when !■ Ihe wh"le ■%i**a^ . 
Ir p -i! ind may l*e m rm l ■ ^^» 

•» W hrn may a «■•»•.* ««f 'r*-!* »in J '#*v#t be %mi 
what ■« •'■ r*ii t ; and for what f- ur | i;»|«aww w 
th:- lr.- r ..n'ly d-ne • S-Ji. *.Jl 

*» \i wh"*e in*tanee may a rr-f-*m la 
granfel and whea i« it geaerally refwaed " Hi 

I" whrn. and l.-w. a.uat r-aV-fawa't '-awW Vj 
t'.r -r ■•• / , ,^ ag«mt>i a f»r». ( »r in f la.** ■? el- 

■ '■■■'ir •;rt«diri!--n It tlrliirr*.! m*. ••• art 

■ • . ■ r. *♦. ,. r in*. 1 thai f the -W 1. » # -w- 
»• i i-r !■• thr r..urt« of turh fldwut ; . - -^»a*at* 

Hun r cijl. 
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BLACKSTONES COMMENTARIES. 



CHAP. XXV.— Of Arraignment and to Inci- 
dents. 

1. What is arraignment (ad raiionem pontre; 
in French, ad resort, or, abbreviated, & runt) ? 
822. 

2. Why is the prisoner called upon to hold up 
his hand; and what if he refuse to do so? 
323. 

3. In what cases, by statute 1 Anne, c. 9, 
may the accessory be proceeded against as if the 
principal felon had been attainted ; and why ? 
324. * 

4. One of what two circumstances is incident 
to every arraignment t 32-4. 

5. In what three cases is a prisoner said to 
stand mute f 324. 

6. What ought the court to do if the prisoner 
say nothing; and what if he appear to be dumb 
ex visitatwne Dei, in which case, can judgment of 
death be given against him ? 324, 325. 

7. But what hath long been clearly settled if 
he be found to be obstinately mute, in high treason, 
petit larceny, and all misdemeanours; and what, 
by the ancient law, in appeals or indictments for 
Other felonies or petit treason t 325. 

8. What was trina admonilio ; was the benefit 
of clergy allowed to an obstinate mute ; and what 
was the sentence of peine (prisone) forte et dure t 
825, 327. 

9. Was the trial by rack ever attempted to be 
introduced into England ? 326. 

10. To what did standing mute amount, in all 
cases, by the common law ; did the prisoner derive 
any advantage from suffering death by the sen- 
tence of peine forte et dure over that of judgment 
upon trial; and what was enacted in abolition 
of this sentence by statute 12 Geo. III. c. 20? 
828, 329. 

11. .What is the consequence of the prisoner's 
simple confession of the indictment f 329. 

12. But what is confession by way of approve- 
ment; who is the approver or prover, probaior, 
and who is the appellee ; in what offences only 
can an approvement be ; to what does it amount ; 
and what if the appellee be acquitted? 329, 330. 

13. Why has the admission of approvements 
been long disused by courts of justice ; and how 
is all the good arising from the method of ap- 
provements provided lor by several statutes in 
the cases of coining , robbery, burglary, house- 
breaking, horse-stealing, and larceny to the value 
of bs. from shops, stables, &c, and by statute 
29 Geo. II. c. 30 in case of metal-stealing t 330, 
331. 

14. What is the usual practice, too, of justices 
©/• the peace as to admitting what is generally 
termed king's evidence f 331. 

CHAP. XXVI. Of riea and Issue. 

1. What is the pica of the prisoner ; in what 
cases does he plead; and of what five kinds is 
the plea t 332. 

2. What was the plea of sanctuary ; when 
Xtiight a criminal claim sanctuary ; what did it 
Superinduce ; and when was the whole privilege 
abolished? 332,333. 

3. Was there not another declinatory plea, 
"Which was used to be pleaded before trial or con- 



4. What is uplea to the jurisdiction; and when 
may it be made ? 888. 

5. When is a demurrer to the indictment in- 
cident to criminal cases; what if the point of 
law be adjudged against the prisoner ; and why 
are demurrers to indictments seldom used? 388, 
884. 

6. For what principally is mpUa in abatement; 
but why, in the end, does little advantage accrue 
to the prisoner by means of these dilatory pleas t 
334, 335. 

7. What are special pleas in bar ; of what four 
kinds as applicable to both appeals and indict- 
ments? 835. 

8. Upon what universal maxim of the common 
law is the plea of autrefoiss acquit grounded ; is 
an acquittal on an appeal a good bar to an indict- 
ment on the same offence, and vice verst, taking 
into consideration what was enacted by the sta- 
tute 8 Hen. VII. o. 1 to prevent the practice of 
not trying any person on an indictment of homi- 
cide till after the year and day within which 
appeals may be brought were past, by which 
time it often happened that the witnesses died or 
the whole was forgotten ? 835, 386. , 

9. When, and of what, is the plea of autrefois* 
convict a good plea in bar f 886. 

10. Of what is the plea of autrefois attaint a 
good plea in bar; and wherefore does it differ 
from the former two pleas ? 836. 

1 1 . But what four exceptions are there to this 
general rule, wherein, cessante rations, cessat et 
ipsa lex; and from these instances what inva- 
riable requisite to the validity of a. plea of autre- 
foxts attaint may we collect? 386, 887. 

12. What is one advantage that attends plead- 
ing a pardon in bar or in arrest of judgment before 
sentence is past, which gives it by much the pre- 
ference to pleading it after sentence or attainder t 
837. 

13. Wherein do special pleas in bar differ in 
criminal prosecutions and in cwit actions, and why ; 
and when a prisoner's plea in bar is found or ad- 
judged against him, what shall he have ; for 
what is the only plea in consequence whereof 
death can be inflicted? 338. 

14. In cases of what indictments can there be 
no special justification put in by way of plea, and 
why ; and why is the general issue not guilty, nom 
culpabilis or nient culpable, the most advantageous 
plea for a prisoner t 838, 839. 

15. How does the commentator explain the 
abbreviations of "non cut.," which was formerly 
used to be written upon the minutes when the 
prisoner had pleaded not guilty, and •• cuL priL," 
the replication on behalf of the king, by whion 
issue was joined, and which, from the circum- 
stance of the clerk of the arraigns immediately 
inquiring of the prisoner, "cut. prit, how will 
thou be tried?" is commonly understood as if 
he had fixed an opprobrious name on the pri- 
soner ? 339, 840. 

16. But what is Mr. J. Christian's conjec- 
ture as to the word prit t See his note to this 
chapter. 

17. To what only has this form of inquiry 
reference at present ; what can be the only tried 
upon indictments since the abolition of ordeal; 
and therefore what if the prisoner refuse to put 
himself upon the inquest in the usual form? 840, 
841. 
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18. When the pns»*n*r hu put hiraaelf upon 
his trt*il. iaml in what aurda ia thia done?) what 
doe* (he cieii »ii»«rr? il4l. 

CHAP. XXVII.— "/ Tn.il and ConnrUnn. 

1. What wan trt-tl by woVu/; of what two 
■oris: ami what when ilivjr were performed by 

deputy r 342. ;u.{. 

2. lluw wa*.%"-»rf/rfi/ prrformed? M4«I. 

3. How wa« vofr ..rifil . and in what prac- 
tice may r«-li« a « nf it he (rared * 343. 

4. Ilnw K4« tin* rr i.i/ ulM<li>hri| * 34>Y 
.6. What «m trt.it \,y fhr r„r&n*df 34o. 

t'». In whal rrnnin.it raaea may I he fruii by 
iatut lie ilniiamlrd ; whal i« tm- difference be- 
tween (lua i rut I, on a unf </ ra/Ar, and on theae 
crtmiNii/ raara ; ami therefore who may rouafrr- 
oaYod and refuae the a-iiyrr of fciirn*/. and compel 
the other part* to put hiniaelf upon I he country ; 
and when may (he mm* iiaelf be aufficienl cauae 
Of auch refuaal? :t4«i. 347. 

7. Wherein do ihe <«i/A# of the (wo romhatants 
differ in truyrny An/rr/ upon appeal*, and upon 
vn/i w My*// :i!7. 34*. 

8. When ahall i;wr lie tried by (he eottrt »/ 
pmrhamfHl or the /ord AiyA $tru ard. and when by a 
Jury ; and in what (wo thinga only doea the fnui 
by theae rourta differ from (he trial prr patrvum, 
or by jury t 34*. 34V. 

V. What ia the »hm/T» du(y when a prw»nrr M 
OB hia urriiiyniwrajf, haa yUi.ied n„t <jutltu % ami, 
for hia fna/, ha(h put hnu«rlf uptm (he rowafra/. 
Which ri'Miirry ihejury are; whal if l he /»r«r#rd- 
toy* are befure the roarf «./ k\n : j'$ hmrh. and then 
where ia the inaf had ; ami what before c^mmu. 
munrTM iif i.yrr and terminer and jfttul-detn-rry f 
860. SAI. 

111. What ia cuatomary whm peraona tndtrird 
of amaller mu<irmt,in»ur§ havr pleaded not yaai/y 
or Irareried I he tndtrtment t l\'t\. 

11. In caaea of AiyA .'rv.j*.n irirept in CoUO- 
lerfeiting (he «iwy'« r»ia ur f.i/#. aa murh of the 
latter <Jrt a* r« Uira t.i win. h ia repealed by ata. 
lute 1 •* (Jen. III. r. ."».li ur mi*pri»„* „f trr.u*m, 
what ia eiiarit-l by -laluN-a 7 W. Ml! c. 3 and 
7 Anne. r. 'J I T o M*. 3.\2. 

12. Hy whom. an>l what kin*l. may r\ ill m$et 
of jun-rg be tuaile whrn the inal ia called on? 
S.TJ. 

13. What are rk.ill*n : j*§ f-.r r.m m ,- anil in m* 
miajij/, «>r at lra«l in riipf.il, . i-r«. what other 
epet'ie* «-f rh.ti' t rH : jf ia al !••*«•! In the pr\ti*nrr, 
and I'T w'.at im r<M»ifi« ' ::."•:» 

1 4 «|m i« efi-ioled a« In the <lmial nf thia 
privilr^e In (hr *-iay, hi alalulr .1." Kdv. I. at. 4* 

x l-'i Hut whal i« the h.iumliry of ihr yniftrr'i 
mrren»p:'.rf, r'..i »»i./-f \>y the r. nua. •■ .'.iir ; and 
how i|-m-« it ■!• al with >>iii* w!i-» p*'rmp'i'niy chal- 
len(«-R br^..n>l i hai I»niiilar« ' .:."•!. 

I'i llui. by Maim.- L'J lliit VIII r U. how 
many p*"*iyt»ry '>,.».'.'. *!/*• .-in any |»rra<'n ar- 
ral|[nrl ft.r /'. ".v br i^ru.i'if I t.i ti.akr; and 
what if tin- /'■■-*.'- • hullriifrt- n.<iir than that 
number * .:'•! 

17. Ma> a '■».''« !•«• awar l> -1 in m^na-iS pr.\»t- 
ruhutut .'. -I. . 

1H Mhai i« in' whrn thr ii.-«, i« «wurn. if 
it la? a faui* nf ar.« •- n-.-.,t|^n,-,. . nu i whrn 'mly 
•hail ffajrifr.' be aliuWfi a i ru^nrr upoU hit frw/, 
7«t 



ia any eawafW rvaw. oawl 



IL 




upon the fmrrml aaaaje, 
upon what principle T 

l'.». Hut lor whal pwrpooa aV» lhay a ij ia n« 
acruple lo albiw a wrta«a«e raaaaaW . aaW woo 
direrlrtl by aiaiule 7 W. Ill c 2 aod ,?» I>aaa 
r. :H» ( Irat thia indulgence ahouid aw n 
by au|ierMr inluenco, in law oaaw wf aiav« 
aata«/j ? .1.Vi. .Vi»i. 

'Ji». In what ivt lending paunia, hy 
at at ui ra and reoolnllona. haa n di ffeew a ww ha 
made between rani and craaaaaaW aaaahaate t 4V 
»>, :tV.» 

J I Hhal hath been holdaw Ah (ateaaam 
lion of ihe aiaiuU 7 W III c 3. by what* a 
rnacted that the *w*/r*f a w af tkf a»mi«r, «kj 
ahall not rouatrrtail the neceaaity ad neaaf 
triatma by two arilaMjaat, nuM aw in awaaa 

:i:.7. 

22. Whal two rulea doea Kir Maiikww HnW 
down aa to admitting proaumpcive raaawa e a a 
tioualy ? 3otl. 

2:1. What waa declared by atalwte I Aa 
■t. 2. c V aa to ww«#«aft for the /mm t 

24. what ia taw difference betwera the 
in rtni and aaiaoi caaee ? IfjU 

•J."». W hat if Ihe rrraWf be aotanaaialy 
and what hath been done in nanny 
where, contrary lo rraoVacr. law jwrw noj«o 
the priMintr fuUlw t 3*il. 

*'f« Hhat if the^wryjaaaf the/rmai» aaalaw 
but what ia he aaid to be if the jm$ p*4 
yaW/yf ot.l, Sii'i 

27. In what two waya may iwawi 
S«2. 

2H. When ahall the nraaamiae U 
eipeneea of pr v+m tto* and a cona^ 
hia trouble and loo* of liaae, aaml ad whaw . 
when ahall all peraoaa appearing ••*• •*» 
ia«r*. ur *a//»*ra*. to gi«e #e adm r e . nw nawd 1 
rAery^j, ami an allow anew far thotr trwaibao 
loaa of lime, by aetcral Ule Maiatoa * »»i 

2*.* VI hm ahall thv prumnrmimr knee laof U 
of hia y<M^t ( by Mat ate 21 Hew \ III c 12 
of whal. and by w hat a****w t U^ !*J 

•'ft. Why doea thia arrtf of ratri/ofta a a laail 
atolen y-da aotwithatanding they have 
aold to a ihirl peraoa in aaariaf-«w«rf . whew 
the p'irtw robbed regain the ywnait wuheaa 
writ of r*sttrut*m ; and what if 
rwtrd ami pat dom*m\ ar be nlh 

:i»a. 

SI . When, anil why, doea the n mrt 
d'/tn,i.i+t in »p*ak war A the prmmmio* nofaww 
mmt, ami. if ihe p roae c utaw thaw declare a 
■atianed. inflict but a trivial 
when ahould thia practice aeeeff bo 
why ? 3»mJ. ,V,4. 



chap. xxviu.-<y uu 



VCVy, 



1 \rrtn trial and coaeirtaaox whaal 
prinnpal intervening rtiraawataaww ikoi 
f-wfi<l« or arrest a jm df uumt 9 J*i 

.. In whal had rf«*yw> ihw aewadaaaawa ail 
or. in common ■peech. ihw Laar^f 
i-ri|[inal : and of what two nriawi 
thr nrm|4iiina which were graaii 



una! tan 
edloiaw 



3. When waa 11 iaally oedlod an taw fwaga 
Urn VI that the/* 
of eteryy? **. 
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4. In process of time, who was accounted a 
clerk, or clericus ; and what distinction was there- 
fore drawn by statute 4 Hen. VII. o. 18, and 
virtually restored, after a temporary abolition 
by two statutes of Hen. VIII., by statute 1 Edw. 
VI. c. 12, which enacted what? 867. 

6. What became of the offenders after they 
had had the benefit of their clergy and were dis- 
charged from the sentence of the law in the 
king 1 * court* t 368. 

6. But what happened when, upon very hei- 
nous and notorious circumstances of guilt, the 
temporal courts delivered over to the ordinary the 
convicted clerk, absque purgation* facienda t 869. 

7. For avoiding these perjuries and abuses, 
what does the statute 18 Elis. c. 7 enact; and 
how long did the law continue thus altered only, 
by an indulgence to whom of the benefit of clergy 
without the test ? 369, 370. 

8. What was enacted by statute 5 Anne, e. 6 
upon the considerations that learning was no 
extenuation of guilt, and that the lenity of clergy 
was an encouragement to commit the lower de- 
grees of felony ; in what cases did the statutes 
4 Geo. I. c. 11 and 6 Geo. I. o. 23 give the courts 
a discretionary power to commute the penalties 
of burning in the hand, or whipping, for transpor- 
tation for seven years ? 870. 

9. But now, by statute 19 Geo. III. c. 74, for 
what have the judges a discretionary power to 
commute the penalty of transportation (with 
what exception ?) ; what if the offenders escape a 
first, and what if a second, time ; and for what 
(with what exceptions?) may the court commute 
the penalty of burning in the hand? 370, 871. 

10. To what persons is the benefit of clergy to 
be allowed at this day? 371, 872. 

11. For what crimes is the benefit of clergy to 
be allowed ? 372, 378. 

12. What is declared by statute 28 Hen. VIII. 
o. 16 as to the allowance of the benefit of clergy 
in the marine law ? 378. 

13. Unless what is clergy now allowable in 
all felonies, whether new-created or by common 
law? 373. 

14. Where clergy is taken away from the prin- 
cipal, is it from the accessory? 878. 

15. Where clergy is taken away from the 
offence, is a principal in the second degree ex- 
cluded from his clergy ? 873. 

16. W T here it is taken away only from the 
person committing the offence, are his aiders and 
abettors excluded from the clergy t 373. 

17. What are the consequences of allowing 
this benefit of clergy, which affect the present 
interest and future capacity of the party, whe- 
ther commoner and layman, or peer and clergy- 
man f 374. 

18. What does he forfeit by his conviction; 
and to what is he restored by the burning its 
substitute, or pardon? 374. 

19. Of what felonies is he not discharged by 
the burnina its substitute, or pardon, by statutes 
8 Eliz. c. 4 and 18 Eliz. c. 7 ? 374. 

CHAP. XXIX.— Of Judgment and its Conse- 
quences. 

1. What, upon a capital charge, is the prisoner 
asked by the court when the jury have brought 
in their verdict guilty; and what happens in 



ease the defendant be found guilty of a misde- 
meanour, the trial of which happens in his ab- 
sence ? 875. 

2. But, whenever he appears in person, what 
may he offer in arrest or stay of judgment at 
this period ? 875. 

8. Is not a defective indictment aided by a war- 
diet, as defective pleadings in civil eases are ? 876. 

4. What is the effect of % pardon when pleaded 
in arrest of judgment; and what when it is not 
pleaded till after sentence f 876. 

5. What if all motions in arrest of judgment 
fail? 876. 

6. Of what parts of capital judgments has the 
humanity of the English nation authorised an 
almost general mitigation ? 876, 877. 

7. How far is the punishment for every offence 
ascertained by our English law ? 877, 878. 

8. What has the bill of rights declared as te 
fines and punishments f 878, 879. 

9. What has magna carta, e. 14, determined 
concerning amercements for misbehaviour by the 
suitors in matters of civil right; and what has it 
directed in order to ascertain this amercement 9 
879. 

10. Who were affeerors ; what is the different* 
between an amercement and a fine; what is the 
reason why fines in the king's courts are fre- 
quently denominated ransoms; and what is 
holden where any statute speaks both of fine and 
ransom? 879, 880. 

11. Upon judgment of either of what two 
things, on a capital crime, shall a man be said te 
be attainted (attinctus, stained or blackened) t 880, 
881. 

12. What are the incapacities of a man at- 
taint f 880. 

18. What is the great difference between a 
man convicted and attainted t 881. 

14. What are the two consequences of at- 
tainder? 881. 

16. How is forfeiture twofold? 881. 

16. How far backwards does forfeiture of real 
estates relate ? 881. 

17. What is forfeited from the wife, if the hus- 
band be attainted of treason, by the express pro- 
vision of statute 6 & 6 Edw. VI. c. 11 ; and if 
the wrfe be so, shall the husband be tenant by the 
curtesy of the wife's land? 881, 882. 

18. But what if a traitor die before judgment 
pronounced, or be killed in open rebellion, or 
hanged by martial law ? 882. 

19. In what consideration is the natural jus- 
tice of forfeiture, or confiscation of property, 
founded? 882. 

20. What is provided in certain treasons ro- 
lating to the com ; and, in order to abolish he- 
reditary punishment entirely, what was enacted 
by statute 7 Anne, c. 21 ; and how was the ope- 
ration of the indemnifying clauses in this sta- 
tute still further suspended by statute 17 Geo. 
II. c. 39? 884, 885. 

21. What does the offender forfeit in petit 
treason and felony ; and what is called the king's 
year, day, and waste t 885. 

22. Do these forfeitures actually take place? 
are they incident to a/e&> de se; and how far 
backwards do they relate ? 386. 

23. To what two other instances besides those 
already spoken of does the forfeiture of the pro- 
fits of land during life extend? 886. 
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24 When does th+ forfritwrt of 
tkmtteU to- r ui» ! «*•"■. 

2.*». Ilnw i« r..rf>i/urr fur fiylr, on an aeeusn- 
finn itf tr*a*un m 1 tinny, or »*M taremy, now bulked 
u|Min ? iiH»». ;:*7. 

2»i. What three remarkable differences are 
there between the f»r/rtture nf /an<fc and that nf 
goosf' and rhuttels. the second a* to o«f&f mry, and 
the ilnnl a* in U* relation backward*: but what 
(partn-uUrly by statute IK Klin. c. '►/ if a fret- 
fnr'ff i.r '<■/■■»!■ ehatfh he rnlluwively. and not 
•mm /»«/«-. parted with, merely to defraud the 
rroirn. and why * i'^T. ■'*>*. 

27. W liul are thr consequences of eorruptvm 
nf a/.**/ ? :t^H. 

2K In what nf*nr*i is corruption of hiood 
waved: what will lie ike virtual effect of the 
statute nf 7 Anne ithe operation of which is post- 
pond by the statute 17 tiro. Ill; but why will 
the rt.r ruffian nf hltmd still continue for many 
torts of jrlonj/ t Uh'J. 

CHAP. XXX.— Of Rrrmnl of JnAg mml. 

1. Ik whni two ways may jwiymtnta, with 
Choir several roiiiMMjiience*. he net asi«le *. 'AW. 

2. Hy what three means may % judymmt ami 
mttmndrr lie reversed! A\*i 3WJ. 

3. Fur what may a jwlymmt he fsUifled. re- 
versed, or avoided. «if*«'Uf a trnt «/ rrrur ; why 
CaniKit lhc»e matter* lie aligned fur rrmr in the 
mtpmvr n'ttrt ; anil whrn may a rfisunwfivw of 
Ihe rte»r*i lie alleged • tf'.m. 

4. W here dues a wnt nf error lie, and for what 
Bay it 1h« hn night T :»\*\, tt'.rj. 

6. t»n what are trntt of error allowed to re- 
verse ju*i m ;w*nt III ru*e of nifi/mruRKiiri ; ami 
how, in rtf/Mfn/ ru»«. to reverse attainders, 
when by win-in are they generally brought " 3V2. 

IV V) hrti i« an <W i if parliament In reverse the 
Sf/.r.n .'. • };r.iii(i"l . ati-i ln-w i* il« effect different 
fruin that i.f a rrver»*l by «n/»if rrmr f :i'.»2. 

7. W it a i i* t hi* effect i>l fal-ifying «r reversing 
an fii'.'" -• . mil wherein due* it differ from 
that i»f lnl-iMing <>r rr«cr»itig n judgment u|n»n 
(vac f-'iMfi * '•'•'**. •»■•■!. 

H. I |Miti the latter etcnt taking place, what 
if the /Mir'y $ ft a tr» hate been granted away by 
the cr, .. ., ' .'.'.i.t. 

V. I* be liable tu another |>rusecution for the 
amine .j* »*.-*' ;r.M. 

t'HAl' XXXI- i»f frpn-r* *n4 i\irj..n. 
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li HI,,! 
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the «u*i»fi./' 
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j. n >.<r.,r/. fri-tn r*prm*lr* m til fll4# 

■ ft whii iwu itrruiinf*) may it t»e ' il!«4 
\m t ffrtft* ft irr'i.>t'> _»«#/• ru ; and 

ii lie grmiird or taken nf! " •'■'.'I. 
!■ 'be fir»t i-a-e nf reprur* granted 

■ "/i*. nii'l what mil*! I be, fM*/«/' direct 
!■ . i.f/'/ -fi i*v-v. Hi a iri'ni«rn ^tyytulltt 
i' i-i ib- ;fi ■■»» ■■! r/'<-fi.'ioq ; when IS 
ht «•• i\ . in<l li<>« I.tiiir* .:'•"• 
i 1 thr i -i.*n have- lire hail I he benefit 

■■■. mi I »-i-eii >lrlitered. an<l afler- 

T .e l-ti-kriilli' ngtili * ..'*-"i 

t« "l.e ■ii-.-nl cau«e «f regular re- 

i* k tin- m% in le rule tu demsn<l "f 

• whrn iti\ iiiiir it.tcriine* l*etween 

and thr award of titruttvn; aad 



what if the party plsavo oVt ws »*w wf asrsssx waat 
he is wot tae aaaws thai wwa .viswaa-4. a*4 taw 

hhe: :».•«■,. 

7 When wnly. ia thews sollaieral rwewss. aval 
lime be allowed ike wrisuawe lo saako ka* a/asa 
or |ir«»durr his wuwmwcs; and wkal m MM so lo 
r**M'a«'f of tke^wry by the w w sav f SM 

8 Vkhal ia deelarwd by atalaio 27 Ham T1U 
e. 24 a« to p*r4.*f 1V7. 

'.» What ..fmeti may the Awag pardsay. oinawi 
ing what f.iur? IW. avt 

in What mtnrtioa u thoro thai aatorta law 
prerogative of pardowing ia eawt of wwv^savsswaavw 
impearkmmts ? HUw. 4l«. 

II What must be the /m of a ewaiplolo srvw. 
vocable pmfUn ; and what will a* ia« ot f o s t of a 
rsrniMl under ike sevtw s*oi or s^a^^sawawti * ww4 

12. Wkat cireiunstaaco will vitiaav taw wWai 
j>ar*U.n ♦ 4«"l 

13. Hill aswroVmof mUftUmwm 
nct-m or •tt*tmd*r of /iwsy f #■■• 

j 14. Wkal is enacted by the staiato II Eai II 

at. 2, c. 1 aa to the pmrmm of friswta. awsewW. or 

rmptt Atm. 

I.V I'nder these restrict iaaa. how is at a 

general rule I hat a aw rdsw shall bo lahosj " awt. 
lfi. What is a rwwshfsswoi mwr4mm f 0U| 
17 What i« tke difference bstsssi tswaa 

by nrf nf pvrtimumt, and by tke 4 wag s ra*v?«r sf 

p«r4*mt |irj. 

1h. When kas a maa waived the bwasa t of an 
pardon t AtKl. 

r.i. W hat diwrrotioaarj power *Ueo taw svaeawi 
. r i k ti W and M. e. 14 give Ihe w sign «f tas 
r»wrf over a cnavsaoi steawwag pmrm\m mi **mww ^ 
41 tt. 

2". What is the offset of a s se d <w hy taw sway* 

21. Hut what only eaa res t ore or pwrtfv -as 
M>**i t if thr par*\m be Wot aJIwwed till aTev m 
tatnJer : yet when may the afforai«sfs sw« aw aa 

' A'ir f 41 '2. 

(HAP. XXXII.— Of Km 



1 Ht whom maot nttmt mn bo | *tf»iw i 
timler what warrant ia tkw e«awff of tk« 
sUK'irJ. under what in the e»ejef t.f ia« 
parltamtsnt. and under what at law wjsi— 

2 Wirhm what time to the s*m# i« 
ruftxa in tke country: bat wkai »• ?»• 
(■rtM-eeding. and wkal to tke swremr. m 
and what if tke s ets— er bo trtmd at «b< 
nr bmughl by * at sas osepaw into, taw 
4my # *#*'« » 4<»4. 

•V And. tkrougbwat the kingdooa. 
enacte<l by 2J iieo. 11. c. 37 la caaw of 
•"I 

4 I an tke # ten/ alter the maaaer of 
cut if m. bv aubstitutaag wao oVsta for 

."i. May ike 4vwg v or aaay he. reaau 
of ihe Br'ntmr* t 4«aV. 

i. W hat if. upua eiocwtsea of 
hange<l bv the neck till bo at wood, taw 
revives! W 
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and resemblance to some of the modern doctrines 
of our English Uw may be collected from Cmsar's 
account of the tenets and discipline of the an- 
cient Druids in Gaul, who were sent otct to 
Britain to be instructed ? 408. 

2. Why is it impossible to trace out when the 
sereral mutations of the common law were made ; 
and whence the great variety of our ancient 
established customs ? 408-410. 

8. What did Alfred for the constitution and 
latest 410, 411. 

4. What was the Dane-lags, what the Wsstr 
8axon4age y and what the Mercen-lagst 412. 

5. What did Edgar; and what is the most 
probable original of the common law t 412. 

6. What nine may be reckoned among the 
most remarkable of the Saxon laws ? 412-414. 

7. What fire alterations in our law did the 
Norman invasion work ? 415-418. 

8. What did William Rufus; and what did 
Henry I. ? 420, 421. 

9. What did Stephen? 421. 

10. What did Henry II. ; and what four things 
peculiarly merit the attention of the legal anti- 
quary in the reign of this kingt 421-428. 

11. What did Kichard I. ? 428. 

12. What did John and Henry III. ; and what 
were the effects of magna carta and carta defo- 
restat 423-426. 



18. What did Edward L ; to what principal 
fifteen general heads may the regulations of tills 
king be reduced ; and what is the best proof of 
the excellence of his constitutions? 426-427. 

14. What did Edwards II. and III ? 428. 

16. What was done from this time to that of 
Henry VII. ; and what two things do we owe to 
the civil won and disputed titles to the crown $ 
428,429. 

16. What was done by Henry VILT 42s\ 
480. 

17. What did the Reformation effect ; and what 
was done with regard also to our civil polity by 
Henry VIIL ? 480, 481. 

18. What did Edward VI. and Mary? 481 t 
482. 

19. What did Elisabeth for the religious liber- 
ties of the nation; and what for the political t 
482-486. 

20. What did James L? 488. 

21. What did Charles L t 486-488. 

22. What was done upon the restoration of 
Charles II. t 488-440. 

28. What has been done from the revolution in 
1688 to the present time ; and what have beam 
the chief alterations of moment in the admi- 
nistration of private justice daring that period t 
440-442. 
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Abatement of freehold, ilL 167. 

indictment, It. 884. 

nuisance, iii 6. 

writ, count, or suit, Ui 801. 

plea in, iii. 801, vt. 884. 
Abbey-lands, iL 32, It. 116. 

molesting their possessors, It. 116. 
Abbots, i. 166. 
Abbreriations, iii. 828. 
Abdication, i. 212, W. 78. 
Abduction of child, iii. 140. 

heiress, W. 208. 

ward, iii. 141. 

wife, iii. 189. 

women, i. 448. 

or kidnapping, iT. 219. 
Abearance, good, security for, It. 261, 266. 
Abeyance, ii. 107. 
Abigci, W. 289. 
Abjuration, oath of, i. 868. 

of the realm, W. 66, 124, 882, 877. 
Absolute power of the crown, L 260. 

property, ii. 889. 

righto and duties, i. 128. 
Abstract of a fine, ii. 861, app. 16. 
Accedes ad curiam, iii. 84. 
Acceptance of bills, ii. 469. 
Accession, property by, iL 404. 
Accessories, vw. 86. 

after the fact, iT. 87. 

before the fact, iT. 86. 

when to be tried, iT. 828. 
Accidents, where relieTed against, iii. 481. 
Accomplices, discoTery of, It. 880, 881. 
Accord, iii. 16. 
Account-books, when erideoce, iii. 868. 

cognisable in equity, iii. 487. 

writ of, iii. 164. 
Accroaching royal power. It. 76. 
Ac etiam, iii. 288, app. 18. 
Act of bankruptcy, ii. 477. 

grace, how passed, i. 184. 
when pleaded, W. 896. 

parliament, i. 85. 

disobedience to, if. 122. 
how made, i. 181. 
its ancient form, i. 182. 
power, i. 186. 
priTate, i. 86, ii. 844. 
public, i. 85. 

when binding on the crown, L 261. 
Action at law, iii. 116. 

choMt in, ii. 397. 

ex contractu, iii. 117. 
delicto, iii. 117. 

feodal, iii. 117. 



Action at law, mixed, iii 118. 

personal, iii. 117. 

plea to, iii 808. 

property in, ii. 896. 

real, iii 117. 
Actual right of possession, it 196. 
Additions, i. 407, iii 802, ir. 806, 884. 
Adherence to the king's enemies. It. 82. 
Adjoining county, trial in, iii 888. 
Adjournment of parliament, i 186. 
Admeasurement of dower, U. 186, iii 188. 

pasture, iii 288. 
Administration, ii. 489. 

de bonis non, ii 606. 

durante absentia, ii. 608. 

durante minors estate, ii 608. 

limited or special, ii 606. 
Administrator, ii 604, It. 428. 
Admiralty causes, iii 106. 

court of, iii 69, It. 268. 
Admission of a clerk, i 890. 
Admittance to copyholds, ii 870. 
Admittsndum cUrieum, writ ad, iii 860. 
Ad quod damnum, writ of; ii 271. 
Adyertising for stolen goods, It. 184. 
Adultery, i 441, iii 189, iT. 66, 191. 
Advocate, Ui 26. 
Adoocatms JIsck iii 27. 
AdTowson, ii. 21, W. 426. 
AEquitas •cquitur legem, ii 880, iB. 441. 
A factum, challenge propter, iii 868, It. 852. 
Affeerors of amercements, W. 879. 
Affidavit, in general, iii 804. 
Affinity, i 484. 

Affirmance of judgments, Hi 411*. 
Affray, It. 146. 
Age, action suspended by, Ui 800. 

of consent to marriage, i 486. 

persons how reckoned, i 468, hr. 22. 
Aggregate corporation, i 469. 

fund, i 881. 
Agistment, ii. 462. 
AgnaM, ii 286. 
Agnus Dei, Ac, W. 116. 
Agriculture, its original, li. 7. 
Aid-prayer, iii 800. 
Aids, feodal, ii 68, 86, It. 418, 419. 

parliamentary, i 808. 
Air, right to, ii 14. 
AUrinmtus jus, i 872, 878. 
Alderman, i 117. 
AMerney, island of, i 107. 
Alehouses, It. 64, 167. 
Alfred, hie dome-book, i 64, It. 411. 
Asms writ, iii 288, app. 16, It. 819. 
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Alienation, ii. 287. 

fiiif f»r. ii. 71, it. 41 H. 

f-.rfi'iturr by, n 2'iH 
Alien |>rf»rif», i. 3M»i, ir. 113. 
Alini-. i. :it;«'.. 371. ii 219, 271. 203, it. 111. 

tlutv. i. 3 hi. :i 7 -\ 374. 
Alim»iit. i 111. in. y|. 
All. git'-mi. in !'■»- 
All. K 'i:in.-e. i 3mi, i*. 74. 

U\ml. i. :i7«i 

nature!, i. Jlii'i. 

ot»ih «>f. i. ;i'.T, it. 271. 
n-ftfiiig it. it. 1 |ii 

vitli-lnwnig fmiii, it. *7. 
A1l"l:tl |>ri<|H<iti, ii. 17. Ml. 
Ai: ■•liiifi, II. )">'». 
A.t<<«inut'r «•! fniiirlii«r, iii. 2'#3. 

|..ir.|..n-. iv. |n|, 4<»2. 

«r.l« i if err«.r, iv. 3'.iJ. 

!■• l<aiikmj>f». ii. 4Nl. 

AllllMoll, ||. 2»il. 

Alnmuic. it* authority, iii. 333. 
Alteration nf iltH*«l«, u. 3<>M. 
Allien' ltd bill in equity, iii. 44H. 
Aiiieinluienui at law, iii. 4**7, iv. 439. 
Atiirrrtniriit. ii. app 19, iii. 370, iii. npp. 6, i 
J.'i. 2ii. iv 379, 42.1. 

acti>*ii fur. iii. I.V.*. 
Aturricaii cnli>nic* t i. 1118. 
Alice* tor, ii. 2<I9. 
\m*e»tor». how numerous, ii. 203. 
AucrMral actimit, iii. I8ti. 
Animal*, la rem v of, iT. 235. 

pn-pcrtv in. u. 6. 
Am-us fmramit. iv. 230, 232. 

rrvrrtrmi*, li. 392. 
Annual parliamruU, l. 103. 
Annuitiri, ii. 40. 

fi»r livrn. ii. 4til. 
Annu!um rt haml hm, invcttitarr /*r, i. 378. 
.4 trim /u'/u«, i. 4.V1. 
Au-wer in rlifttirrrv. iii. 444. 
Answer u|">n oath, ni. |i>». 
Ant-tent •li'iui*«n« a . i. 2**i, ii. 99. 
A|"»*tit«i, iv. 4:!. 
A|'i<»rcl, eice«» in. iv. 171. 
A|*|'imit, heir, ii. 2"8. 

right >»f |Mi»»f»»iini. ii. l'.*l. 
A|>|>ral by approver*, iv. 330. 

bow iliffrrmg from writ of trrur, iii. 46ft. 

of arvm. iv. 314. 
death, tv. 314. 424. 

fi-i.-nv. iv. :ti4. 

1 a re my. ih. 
niaihem. ib. 
rape, ih. 
treason, ib. 
pro»rcuti«a liy, iv. 312, 424. 
!■» parliament, in. 4"»4. 
R..mr. iv. 11.'.. 421. 
Appearance t • actiuii*. iii. 290. 

■lav- «if the term. «r rriurn. iii. 278. 
A|'jtil"r on a|>|ir<>vrmriit. it. 3, Hi. 
A] |<«ti'Uiit, R-i««iWi<n, ii. 22. 

c •niniMfi. ii 33. 
App>inliiirnt t.i charitab'e uae«, ii. 376. 
Approvement, r intm«»iifi t .f. in. 2^2. 
Apprn*tirr tvr t i|uty mi. I. 321. 
Apprentice*, i. |jii, |JT. u. |.VJ*. 
Ayprmt\t\\ a J Itj/rm. in. U7. 
Appropriation*, t. 3*4. 
IU 



Approveateat in felony and I 

i.f common*, ii. 34, hi. 240. 
Approver*, iv. 33U. 

compelling prisoner* to h»rama, it. 12& 
Appurtenant cuaaun, u. iU. 
Arbitrary conarcraliuaa of bian, L 111, u. Mi 
Arbitration, ni. It;. 
Arcbhi»hop, i. 166, 377. 
Arch-leacuh, i. 3M. 
his court, iii. <*4. 
Archdeaconry, i. 112. 
Archer court, iii. i»l. 

«lcan of. lit. »*>V 
.4rr-/Miyaj, court uf. 111. 3*i t if. IC9, XtfL 
.iriMurrarv. I. 4U. 
Armnl, bring uuu«uaJty, iv. 149. 
Amur*, i. 2»»2. 

Man.img. i. 414. it. 419. 439. 441. 
Artnunal rn>ign«. ii 42**, in. luft. 
Armour, Ac. rtubriiUag thm kiag'a. It. 10L 

ftUtulm i.f. I. 411. 
Arm* ami amm unit ton, Tiportiaf tkmm i. 9& 

right of having, i. 14.1. 
Arraignmaul, iv. 322, app. 3. 
| im-idniu to, iv. 324. 

Array, challenge in, iii. 119, it. 853. 
| cunnii««n>u »#f, i. 411. 
Arreiit «>f juJgBiebt. in. 393, app. 11. Iv. ZTL 
of |ht •••!»■. in. 2»«, iv. Sw. 
•ramati atnl Hitdirra, l. 421. 
An.*, iv. 220. 

appeal of, it. 314. 
Article* of the navy, L 420. 
i war. i. 41.V 
I Aruflrert, i. 4U7. 
1 re*ultng abnia4. It. 160*. 
I tran«p«irtiBg them, It. 160*. 
'• .4 j. Roman dmaiuot of, u. MS. 
> AvrcntUau nclmled fraaa kaa^riltef, B. Sl«, 
1 A«pi»rUli»n. iv. 231. 
i Am-auli. in. 12ii. iv. 144» 21C 
j eii*h in aclKia for, iii- 401. 
I AmtiuMv of e«Ule*. l. 147. 
I ri.ii«>u« i»r unlawful, iv. 146. 
A**'**** p*triM, i|«<wer cr, ii. 132. 
A«i*ei»*uientii ( i. 312. 
A«M-t», ii. .'»I0. 
! by <W*reaU or ml. U. 244. 80S. 840l 
per*onal. ii. 610. 
A»*ign+*4 of baakrupt, li. 4M. 
1 Awignnienl of baaJlnipt'* ■ f act a , li. 49k. 
f uf chfMe in aruun, il 442. 
dowrr. ii. 13.V 
em»r», lis. app. 24. 
evtate, ii. 32ti. 
revervioa*. in. 168. 
A«»ign«. ii. 2*9. 
A Miie. certificate of, IB. 886L 
Mnoiioint of. iii. 60, It. 260, 49L 
court of. iii. 68. 
general, L I4M. 

grmml. iii. 341, 8&1. app. 8, It. €tL 
ju«tice« of, in. 69. it. 209. 

killing then. iv. M. 
ofarma. i. 411. ii 66. 

brra«l, breakiaf, iv. 186L 
rrnt of. ii. 42. 
turned into a jwrj. lift. 4Q6L 
writ of. iu. 1H4. iv. 422. 
A»M««ialJo«. wnl of, iu. 60. 
j AaaunpatS nipruaa, uL 164V 
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Assumpsit, implied, iii. 159. 
Assurances, common, ii. 294. 

covenant for farther, ii. apo. 11. 
Atheling, i. 199. 
Attachment against witnesses, iii. 869. 

for contempts, iv. 283. 

in chancery, iii. 448, 444. 
i with proclamation, iii. 444. 

writ of, iii. 280, app. 13. 
Attachments, court of, iii. 71. 
Attainder, ii. 251, iv. 380. 

act of, iv. 259. 
Attaint, grand jury in, iii. 851, 404. 

writ of, iii. 402, iv. 861. 
Attainted persons, ii. 290, iv. 880. 
Attempt to rob, iv. 242. 

to steal fish, iv. 236. 
Attestation of deeds, ii. 807, app. 1, 8, 12, 18. 

devises, ii. 376. 
Attorney at law, iii. 25. 

action against, iii. 165. 
Attorney-general, iii. 27. 

information by, iii. 261, 427, iv. 808. 
Attorney, warrant of, to confess judgment, iii. 

397. 
Attornment, ii. 72, 288, 290. 
Aubaine, droit de, i. 872, 873. 
Audita querela, writ of, iii. 405. 
Auditors in account, iii. 164. 
Averium, ii. 424. 
Averment, iii. 309, 813, iv. 840. 
Augmentation of vicarages and curacies, i. 888. 
Aula regia, or regit, iii. 38, iv. 416, 422. 
Aulnager, i. 275. 
Avowry, iii. 150. 
Aurum reginse, i. 221. 
Auter droit, ii. 177. 
Auterfoits acquit, iv. 885. 

attaint, iv. 336. 

convict, ib. 
Auter vie, tenant pur, ii. 120. 
Authorities in law, i. 72. 
Award, iii. 16. 
Aylt, writ of, iii. 186. 

Bachelor, knight, i. 404. 
Backing warrants, iv. 291. 
Bail above, iii. 290. 

below, iii. 291. 

common, iii. 287. 

excepting to, iii. 291. 

excessive, i. 135, iv. 297. 

in criminal cases, iv. 297. 

in error, iii. 410*. 

justifying or perfecting, iii. 291. 

refusing, iv. 297. 

special, iii. 287, app. 19. 

taking insufficient, iv. 297. 

to the action, iii. 290. 

to sheriff, iii. 290. 
Bailable or not, who, iv. 297, 298, 299. 
Bail-bond, iii. 290, app. 19. 
Bailiffs i. 345, 427. 

of hundreds, i. 116, 345. 
Bailiwick, i. 344, ii. 88. 
Bailment, ii. 396, 451. 
Bail-piece, iii. 291, app. 20. 
Ballot for jurors, iii. 358. 
Balnearii, iv. 239. 
Banishment, i. 137, iv. 877, 401. 
Bank, i. 328. 



Bank, misbehaviour of its officers, It. 284. 
Bankrupt, ii. 471, iv. 481, 486. 
Bankruptcy, ii. 285, 471. 

cognizance of, iii. 428. 

fraudulent, iv. 156. 
Banneret, knight, i. 408. 
Banns, i. 489. 
Bar of dower, ii. 186. 

plea in, iii. 806, iv. 885, 896. 

trial at, iii. 852, iv. 851. 
Bargain and sale of lands, ii. 888, app. 2. 
Bargemaster, action against, iii. 165. 
Baron, i. 898. 

and feme, i. 488. 
Baronet, i. 408. 
Baronies of bishops, i. 156. 
Barretry, iv. 184. 
Barristers, i. 28, iii. 26. 
Base fees, ii. 109. 

services, ii. 61. 

tenants, ii. 148. 
Bastard, i. 454. 

administration to, ii. 505. 

concealment of its death, iv. 198, 858. 

eigne, ii. 248. 

incapacity of, i. 458. 

maintenance of, i. 457. 

punishment for having, iv. 65. 
Bath, knight of the, i. 403. 
Battel, trial by, iii. 887, app. 8, iv. 846, 418, 

422 424. 
Battery/iii. 120, iv. 216. 

inspection of, iii. 888. 

of a clergyman, iv. 217. 
servant, iii. 142. 
Bawdy-houses, iv. 29, 64, 167. 
Beaconage, suit for, iii. 108. 
Beacons, i. 264. 

Behaviour, good security for, It. 251, 256, 402. 
Beheading, iv. 92, 876. 
Benefices, iv. 107. 

Benefit of clergy, iv. 888, 865, 418, 429, 441. 
Benevolence, compulsive, L 140, iv. 486. 
Berwick, i. 99. 

part of England, ib. 
Be$ayU, writ of, iii. 186. 
Bigamy, iv. 168. 
Bill for patents, Ac., ii. 846. 

in equity, iii. 442. 
parliament, i. 181. 
how passed, ib. 

of exceptions, iii. 872. 
exchange, ii. 466. 
indictment, iv. 802. 
Middlesex, iii. 285, app. 18. 
privilege, iii. 289. 
righto, i. 128, iv. 440. 

or note, forging, iv. 247, 249. 
stealing, iv. 284. 
BiUa vera, iv. 806. 
Bishop, i. 155, 877, 401. 

certificate of, iii. 885. 

not electing or consecrating, iv. 116. 

right of, to try or be tried, as a peer, L 401, 
iv. 264, 265. 
Bishoprics, nomination to, i. 878, iv. 108, 116, 

415, 480. 
Bissextile year, ii. 140. 
Black act, iii. 161, iv. 144, 207, 286, 246. 

lead, stealing of, iv. 284. 

maile, ii. 48, iv. 244. 
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Blanch rent, il. 43. 

Blasphemy, It. 69. 

Blent bbnktiag. ii. 4*. 

Blood corrupt**!, ii. 2.'»1, It. 838. 

inh«n table, ii. 24*1. 

of lb* 6r»t purchaser, ii. 220. 

restitution in, it. 402. 

royal, i. 224. 

whole and half. ii. 227. 
Body corporate, k 467. 

bow protected, i. 134. 

politic i, l«7. 
Boiling t<* -Wb. It. 196. 
609. 

I, ah, 13, iii. app. 19, it. 442. 

of arbitration, iii, 16. 
tenant*, ii. 14M. 
Bono ft maio t writ nV, it. 270. 
Book of rate*, i. 316. 
B*K>k-l*nd. ii. 90. 
Books and papers, production of, iii. 892. 

popish, importing or selling them, it. 115. 
Borough, i. II A, ii. 82. 

courts, iii. Nil. 

English, i. To. ii. 83. 
Borrow tug, ii. 4A3. 
Borsholder. i. 116, SA6, It. 413. 
Botes, ii. 3A. 
Bottomry, ii. 4A7. 
BouikI Uillff*, i. 84ft. 
JlouTtttri -in np<.rl*r*Di). i. 31 A. 
Bordeaui, mayor of. bis ccrtticate, iii. 834. 
Brecton, i. 72. iv. 42A. 
Branca of clone, iii. 2U9. 

covenant, iii. 1A6. 

duty acliun for, iii. 166. 

pence, iv. 142. 

pound, iii. 146. 

priwn, it. 1311. 
Brebtia law in Ireland, i. 100, It. 313. 
Brevta f/i.'4M, ii. 3o7. 
Briliery in elrcti»us. i. 179. 

msgu trait'-, iv. 139. 
Bridge*, i. 3"»7. it. 421. 

uu Turf in, iv. li»7. 

destroying. If. 213. 
Brititb r«»u»titmion, i. 60. 

island*, i. ItiA. 
Britons, sntient. their lawn, I. 63, ie. 408. 
Bntton. i. 72, iii. 40*. iv. 427. 
Brimkr, i. 72. 
BrotbcU. frequenting, iv. 64. 

keeping, it 29, 64, 167. 
Bul>Me», iv. 117. 
Buggery, iv. 21 A. 
Bullrii.'|>apal. iv. 1<*>. 110. 
llurgsgr. triiorr in. ii. H2. iv. 419. 
Burge«»e« in parliament, their election, L 173. 
B 2>l. 

Banal rWgea, ii .V«. 

of f*$mde #*, iv. P. mi. 
Burning tn the rherk. tv. 99. 370. 377. 

in the haii'l. iv. 3f>7. 369. ;'.7i», 372, 377, app. 4. 

maliri..ii.. it. 214. 24V 216. 

the king* «hip". Ac. iv. lirj. 

to «lr»ih. iv 9.1. 2<i4 ( 216, 222. 376, 408. 
Butlrragf. i rilA. 
By -law a, i 47.V 

action on, in. 160. 

T14 



Calais, captain of. bis enrtiuenaa, HL 494, 
OalsasW of prisoner*, is. 401 
Caning toe plaintl*. i 4. 878. 
Cascolhuf dead*. U M«. 

leiUn-natsat, iii. 47, 48. 

wills, ii. 6ti2. 
Ciaenlnsl nhssttis ■, It. 108. US. 908. 

purgation, iii U 1 It. 868. 
Canon law, i. 14. 19. 79. 83. 81. It. 831. tt 
Censswawf n eharvn. i. 8N8. 

of inheritance, ii 208. 
1608, i. 88 
Capacity of guilt. It. 30. 

11.380. 
fonenf est snwnsneV jnaawnm. fee. 878. 

r syons V as f s si. ill. 381, unex 14, te. S18L < 



iii. 180. 414. en*. 1 
il 139. 149. 418. 




- •»*• >7. It. 
•W. iii. 898, epfx IX 
s*r, ii. 617. 
IL318. 

punishment, i*. 8. 18. 388*. 87*, 
441. 
C*pif. tenants in, U. 60. 
Csptiasj a/tasinrtssent, i*. 861. npu, 1. 
Captive*, ii. 4U2. 
Capture* at sea, Ii. 401. 
Capmt /a/tausi, it. 320. 
Carnal knowledge of infants, ie. 313. 
Curriar, action a* ." Hi. 186. 
Cnrt-bote. ii. 36. 

Case, action on, iii. 63. 133. i*. 483. 
iwn sfo il nl «*' a**** Hi. 878. 
*we*- on* of piiinrj, Hi 468. 
Castigalory fs *r*Jd*. it. 188. 
Castration. It. 3u6. 
CWn i ail a* ft, writ m, lit 61. 

mo* m a, m< of entry m, UL 188. 
Ca*uaJ ejector, iii. 2"2, npp. 7. 

Cattle, or snsinsinA. Ie. 344. 

nsjili inswmnwj for. lit. 164, 311, Ie. 
C**e*ev ill 88, *48l 
Oeuae milium nenwawjoj wrU nl anj 

snV 
Csnar. challenge for. Ie. 868. 
Cau«* of demurrer, iii. 816, unuv. 34. 
C'sreoonu*. i. 118. 
Ctnum. i. 117. iii. 86. 
'Vn/*mrtn, iii. 816. 
" <'<»• mrpms. iii. 2*8, app. 16, IB, 18L 
. Certiorate me smma, ill. 314. 

base ibsiinj. ■. 468. 
| of ssnlan, IsL nasa. 
i «r Unkrwaa, It 4sn\ 
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CswnVui nf a> sajuwanJUj L 
< Vsf s» eae rrasf, ii. 828. 

n*. ii. 128. 

as*, ii. 838. 
CWia*. ss*n*r U Ie. 308. 
ca»ji*««* uf iii. 868, K 80 

m ftfbt, |«, lAa 

Chamanjlsni, In 

If, 1847 
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Champions in trial by battel, ill. 889, app. 4. 

Chance, iv. 26. 

Chancellor, his name and office, iiL 47. 

lord, iii. 88, 47. 

killing him, iv. 84. 

of a diocese, i. 882. 
the dnohy of Lancaster, iiL 78. 
exchequer, iii. 45. 
university, his court, iii. 88. 
Chance-medley, iv. 184. 
Chancery, court of, iii. 47, It. 486. 
Chapters, i. 382. 
Charge to grand jury, iv. 808. 
Charitable uses, ii. 278, 876. 
commission of, iii. 428. 
Charities, cognizance of, iii. 427. 

informations for, ib. 
Charter, ii. 295. 
Charter of the king, ii. 846. 
Charter-governments in America, i. 109. 
Charter-land, ii. 90. 
Chase, ii. 38, 416, iv. 415. 

beasts of, ii. 88, 415. 
Chastity, homicide in defence of, It. 181. 
Chattels, ii. 885. 

personal, ii. 387. 

real, ii. 386. 
Chaud-medley, iv. 184. 
Cheat, action against, iii. 165*. 
Cheating, iv. 159. 

at play, iv. 173. 
Cheek, burning in, iv. 99, 870, 877. 
Chester, county palatine of, i. 117. 

courts of, iii. 78. 
Chevisance, ii. 474. 

Chichele, archbishop, vindicated, iv. 118. 
Chief baron of the exchequer, iii. 45. 

justices, iii. 41. 

justiciary of England, iii. 88, iv. 416. 

rents, ii. 42. 

tenants in, ii. 60. 
Children, duties of, i. 458. 

evidence of, iv. 214. 
Chirograph, ii. 296. 

of a fine, ii. app. 15. 
Chivalry, court of, iii. 68, iv. 268. 
its jurisdiction, iii. 103, iv. 268. 

guardian in, i. 462. 

tenure in, ii. 62. 
Chose in action, ii. 897. 

how assigned, ii. 442, iv. 441. 

possession, ii. 389. 
Christian courts, iii. 64. 
Christianity, offences against, iv. 43. 

part of the laws of England, iv. 59. 
Church, burglary in, iv. 224. 

larceny in, iv. 240. 

marriage in, i. 439. 

offences against, iv. 50. 

or churchyard, affrays in, iv. 146. 

rate, i. 395, iii. 92. 

repairs of, iii. 92. 
Churchwardens, i. 394. 
Cinque ports, courts of, iii. 79. 
Circuits, iii. 69, iv. 422, 424. 
Circumstantial evidence, iii. 871. 
Citation, iii. 100. 

Citizens in parliament, their electors, i. 178. 
City, i. 115. 
Civil corporations, i. 470. 

death, ii. 121. 



Civil injuries, iii. 2. 

law, i. 14, 19, 79, 81, 88, It. 121, 422. 
its study forbidden, i. 19. - 

liberty, i. 6, 126, 251. 

list, i. 882, iv. 440. 

state, i. 896. 

subjection, iv. 28. 
Clarendon, constitutions of, iv. 422. 
Clautum /regit, iii. 209. 
Clearing contempts in chancery, iii. 446. 
Clementine constitutions, i. 82. 
Clergy, i. 876. 

averse to the common law, L 19, 20. 

benefit of, iv. 888, 866, 418, 429, 441. 

plea of, iv. 888. 

prayer of, iv. app. 4. 
Clergymen, beating them, iv. 217. 
Clerical habit and tonsure, iv. 866. 
Clerico admittendo, writ de, iii. 412. 
Clerk in office, i. 17. 

in orders, i. 888, iv. 867. 

of the market, his court, iv. 276. 
peace, iv. 272. 
Clients, iii. 28. 
Clipping the coin, iv. 90. 
Clothes, malicious destroying of, iv. 244. 
Clocks, when introduced, iii. 410. 
Close, breach of, iiL 209. 

rolls, ii. 846. 

writs, ib. 
Cloth, stealing, from the tenters, iv. 288. 
Coal-mines, setting fire to, iv. 246. 
Coat-armour, ii. 806, iii. 106 
Code of Justinian, i. 81. 

Theodosius, i. 81. 
Codicil, ii. 500. 
Cognati, ii.285. 

Cognizance, claim of, iii. 298, iv. 278. 
Cognizance de droit, come ceo, Ac, flue sir, ii. 
862. 

de droit tantum, fine wr, ii. 868. 

in replevin, iii. 160. 

of pleas, ii. 88. 
wrongs, iii. 86. 
Cognizes of a fine, ii. 851, iii. 157. 

recognizance, ii. 841. 
Cognizor of a fine, ii. 850, iiL 167. 

recognizance, ii. 841. 
Cognovit actionem, iii. 804, 897. 
Coin, falsifying, &o., iv. 84, 88, 90, 98, 12ft. 

felonies and misdemeanours relating to, iv. 
98. 

treasons relating to, iv. 84, 88, 90. 
Coinage, instruments of, treason relative to, if. 
90. 

right of, i. 277. 
Coke, 8ir Edward, i. 72, 78. 
Collateral consanguinity, iL 204. 

descent, ii. 220. 

issue, iv. 896, app. 5. 

warranty, iL 801. 
Collatio bonorum, ii. 517. 
Collation to a benefice, i. 890. 
Collative advowsons, ii. 22. 
Collecting the goods of the deceased, iL 610. 
Colleges, i. 471. 

their visitors, L 482. 
Collegia in the civil law, L 469. 
Colligendum bona defmncti, letters ad, iL 606 
Colonies, i. 108, ii. 7. 
Colour in pleading, iiL 809. 

n» 



Digitized by 



Google 



-ri BUlb. 
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bnrrotor, if. 1S4. 
bNMM of ricinagt, tt. St. 
bonob, court of, IiL 17. 

Justice* of. killing thorn, It. Si. 
disturbance of. lii. 237. 
•stole in. ii. I'M. JIW. 
fnrrier, A<*., nr lt<>n sgsinat, iiL 165. 
form. pr«Hif .if will in, ii. 5U8. 
in grots, ii. <*ll. 
informer, in. I til. 
lory, iii. 8.'.*. 
low. L 68. «17. iv. 111. 412. 

corporation by, i. 47*. 

dower by. ii. 132. 

gunnlisn by. i. 401. 
nnisonce, iv. liit'i. 
of wu»trr», ii. ::.'•. 

ptMurr. ii. XI. 

piscary, ii. 34. 

turboxy, ib. 

ples*. iii. 4ii. 

court «»f. in. H7. 

court «»f, nicl »t Westminster, i. • 
3*.». it. 421. 
pruyer bonk, rrvilin* of. iv. Till, 
recovery, iii. 1*2, lll.i. it. 42<J. 
right of. ii. :t'J. 
sows nombre t in. 23l». 
scoM, iv. 1 1*. 
Ml. i. 47.V 
surcharge of. iii. 2:17. 
tenon! in, of land*, ii. 1!»1, npp. 6. 

chattel* jn*r*-iH«l. ii. :W.i. 
vouchee, ii. XV.i. spp. Ik, ID. 
utterer nf f«l»e money, iv. 1U0. 
wsj*. ii. XV 
without jitiuf. ii 34. 
Commonolty. i. 403. 
Cunmnb*. ln>u«r of. i. 1M. 



Coneys, Inking, killing,** i 

Coufoss and avoid, UL S10. 

CowfoMJ— by nrtwoojnrn, It. Si7. 
of action, UL SOS, S97. 
indictment, hr. SOL 

fiVww, bill tnkon n^H4H4w\ 

Coninemtnl to Ibo ronlm. L 9S&. 
' Confirmation of bishops, i. 37ft, SSQ. r 
| Un.l-. ii. 32.V 

C»hn«cation, i. "JW, I*. 377. 

('•infusion, property by. u. ¥**. 

Cmy* a%i/i". i. 37^, ||Q, i v . 4J1. 
j Conjugal right*, mutation of, ui. 94. 
I •ubtraciion of, iii. *>4. 

Conjuration, iv. Ml, 4.1ft. 
, 1'on.junU. N'ormnn, i. 1V9, iv. 414, 41J 
I or act|umtion, ii. 4*, 242. 
1 Mclory. i. 1««, |U7. 

j CuHMmpumntM Jrat*r t ii. 232. 

• Con»nnguinily ( i. 434, U. 202. 
| ul.lr of. ii. 208. 

r«in*rionco, courts, of, iiL SI, I v. 441. 

dn aeration of huhop*, i. Ml, iv. Hi 

C>>n»d|oenti*l damsgr*. action for, ut. 
5, 23, iii. . l\.nwvator« of ibo peuco, I. SufJ. iv. 4 
1 of traco and iaf*-co©«locW» iv. flft. 

Coii«i<ieralion of contract*, ii. 44&. 
of <leeds, ii. 296, opp 2, 4. 

f ( on«ulrr«irinu #sf /er rorvsst, lii. S96. 

/ iiwiiivM, or imparlance, iv. Sa6. 

* '"M#imt/i rom. writ of onlry ss, ui. 181 

C>inai»tory court, in. 64. 
< C..n»«rt. •|uev«, i. 219. 

C.,n»|»irary. iv. 146. 
I notion of, Ui 126. 

Constable. 1. 3tt» 411, iv. 291 

• high. i. 116. 

I lorl high, LSi6.iU.SS. ft*. ML 
I hi* court, iiL 66, iv. 368L 
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Contingent remainder, ii. 169. 

trustees to support, ii. 171, app. 6. 

uses, ii. 334. 
Continual claim, ii. 816, iii. 175. 
Continuances, iii. 316, app. 4, 11, 22, 24, 26. 

with clause of nisi priut, iii. 868. 
Coniinuando in trespass, iii. 212. 
Contract, ii. 442. 

action on, iii. 117. 

express, iii. 154. 

implied, iii. 159. 

of marriage, i. 489. 
suit for, iii. 98. 

original, between king and people, L 288. 

simple, ii. 465. 

special, ib. 
Contractu, action «r, iii. 117. 
Convention of estates, i. 161, 162. 

parliaments, i. 152. 
Conventional estates for life, ii. 120. 
Conversion, iii. 152. 
Conveyances, ii. 9, 293, 809, iv. 480. 
Conviction, iv. 302. 

summary, iv. 280. 
Convocation, i. 279. 

oourt of bishops in, iii. 67. 
Coparceners, ii. 187. 
Copper coin, counterfeiting, iv. 100. 
Copy of indictment, iv. 861. 

record of indictment, iii. 126. 
Copyhold, ii. 95, 147, iv. 489. 

for life, ii. 97. 

forfeiture of, ii. 284. 

not liable to tUgit, iii. 419. 

of frank tenure, ii. 100, 149. 
inheritance, ii. 97. 

turned into frank fee, ii. 868. 
Copyrights, ii. 405. 

Corn, grain, meal, &c, destroying, iv. 246. 
Corn-rents, ii. 322. 
Cornage, tenure by, ii. 74. 
Corody, i. 283, ii. 40. 
Coronation-oath, ancient, i. 286. 

modern, ib. 
Coronatore rUymdo, writ de, i. 847. 

eionenindo. writ dt, i. 348. 
Coroner, i. :i4»i, iv. 292, 413. 

his court, iv. 274. 
Corporate counties, i. 120. 

name. i. 474. 
Corporation, i. 407, ii. 430. 

act, iv 5S, 439. 

courts of. iii. 80. 

ita dissolution, i. 485. 
duties, i. 479. 
iucidcut« and powers, i. 477. 

its lands if dissolved, i. 484, ii. 266. 
privileges and disabilities, i. 476. 
Corporeal hereditaments, ii. 17. 
Corpse, stealing of, ii. 429, iv. 286*. 
Corporis Juris ninonici, i. 82. 
juris rin/is, i. 81. 

Correction, house of, iv. 370, 871, 877. 
of apprentices, i. 428. 

children, i. 452, 453, iv. 182. 

scholars, i. 453, iv. 182. 

servants, i. 428, iv. 182. 

wife, i. 444. 
Corruption of blood, ii. 251, iv. 888, 418, 438, 

440. 
Corse-present, ii. 425. 



Corsned, trial by, iv. 846; 414. 

Cosinage, writ of, iii. 186. 

Costs, ii. 489, iii. 188, 899, app. 12, 26, 26. 

in equity, iii. 461. 

no more than damages, iii. 400. 

on not going to trial, iii. 867. 
Covenant, iii. 166. 

in a deed, ii. 804, app. 8, 10. 

real, iii. 167. 

to stand seised to uses, ii. 888. 

writ of, ii. 860, app. 14, iii. 167. 
Covert-baron, i. 442. 
Coverture, ib. 

Councils of the king, i. 227. 
Counsel, iii. 26. 

action against, iii. 166. 

for prisoners, iv. 866. 

king's, iii. 27. 

when silenced, iii. 29. 
Count, i. 117, 898. 

in declaration, iii. 293, 296. 
Counterfeiting the king's coin, iv. 84, 88. 

seals, iv. 88, 89. 
Counterpart, ii. 296. 
Country, trial by the, iii. 849, iv. 849. 
County, i. 117, iv. 411. 

court, i. 178, 843, iii. 86, iv. 411, 414, 416, 
420, 422, 424, 441. 
of Middlesex, iii. 88. 

palatine, i. 117, iv. 481. 
Court, i. 267, iii. 28, iv. 268, 414. 

baron, ii. 90, iii. 88, iv. 411. 

Christian, iii. 64. 

hand, iii. 828. 

leet, iv. 278, 411, 424. 

martial, i. 416. 

power to erect, i. 267, iii. 24. 
Courts, profits of, i. 289. 
Craven, iii. 340, iv. 848. 
Credible witness, iii. 870. 
Crimes, iv. 1, 2, 6. 
Criminal conversation, iii. 189. 

law, iv. 2. 
Cross bills, iiL 448. 

causes, iii. 461. 

remainder, ii. 881. 

sign of, in deeds, ii. 806. 
Crown, descent of the, L 191, iv. 418. 

office, iv. 266, 808. 

pleas of the, iv. 2. 
Cucking-stool, iv. 168. 
Cut ante divortium, writ of , iiL 188. 
Cm in vita, writ of, ib. 
Cul prit, iv. 889. 
Cumberland, theft in, iv. 288. 
Curate, i. 893. 

his salary, iii. 90. 
Curator of infants, Ac., i. 460. 
Cur at or e$ viarum, i. 868. 
Curfeu, iv. 419, 420. 
Curialitcu, ii. 126. 
Cursing, iv. 69. 
Curtesy, tenant by, ii. 126. 
Custody of idiots and lunatics, i. 808, iiL 427 

of temporalities, i. 282, iv. 421. 
Custom, ii. 263, 422. 

assurances by, ii. 866. 

dower by, ii. 182. 

general, i. 68, 78. 

heriot, ii. 422. 

of London, how tried, iii. 884. 

m 



Digitized by 



Google 



u i "PF- *• •» **• *•• 
ylnbank,UL U... 

«mrt, 11L 816. 
of grace, Ui. 278. 
At fan* mm, iii. 881. 
Jh U pirn Mile, downr, U. 182. 
Dmoon, i. 888. 
Dead tnan'n part, ii. 618. 
Dendlr fru.l. it. '244. 
Deaf, durnt.. aixl blind, i. 804. it. 407. 
Dean ami chapter, i. 882. 

rural, i. :J*3. 
Deanery, rural. I. 112. 
Death, appeal of, it. 314, 424. 
cml, i. 132. 

judgment of, it. app. 4. 
Dtbet tt ti'twt, action in, iii. 156. 
Debt, ii. 4»»4. iii. l.VI. 
action of. iii. l.VI, app. 13. 
on amercement, iii. 161. 
by law. iii. l«o. 
eecape. iii. 165. 
judgment, iii. 160, 421. 
on penal Matuten, iii. 161. 
information of. iii. 261. 
public, i. 32*. iT. 441. 
Detit«*e nerutnr. iii. 1M. 

Debtor, rt*fu*nift to -li*roT»r hii effect*, iv. 158. 
Debt*, pri<>rtli ■■(. it. .Ml. 
Dec tit, action for. in. \W. 
of, iii. 1 •!."••. 41 ft. 

on the ca*e. m nature of, iii. !<*>*, 405. 
Decennary, i. ll'i. it. 252. 
Deception of the king in hii grants, i. 216. 
Deci«iTe >>ath. iii. 342. 
Declaration, iii. 2'.«3. app. 7. 10. 21. 
Declaratory ptrt nf a law, i. 54. 

Matutr*. i **•*•. 
Declinatory plm, iT. 333. 366. 
Decree in equity, iii. 451. 
Decretal*, i. «2." 
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Demi-eilla, L lit. 

Democracy, L 48. 

Demolishing church**, boon*, Jfct* 

DetBorrer. iii. 814, app. 28. 

hook, iii. 817. 

in equity, iii. 446. 

to eTidenca. Iii. 872. 
indictment, ie. 881. 
Denial of rent, Ui. 170. 
Deuiten. i. 374, ii. 248. 
Itoodand, i. 8011. 
Departure in pleading, iii. 810. 
/Irpnpulatto aevorvm, I*. 874. 
Deposition*, iii. 388. 

in chancery, iii. 449. 
eccleaiajitical court*, UL 100. 
DepriTati<«. i. 893. 
Derelict land*. U. 262. 
Ittrelictioa of property, ii. 9. 
DeriTatiTe conTeyuaeea, IL 824. 
Ihntndrr, writ of fen a ed ea a*. UL 1 
Descent of landa, 'ii. 201. rr. 418, 6 
Deaeant of the crown. L 198, rv. 4il 
collateral. L 194. 
lineal, i. 198. 

rulea of. ii. 2**1. 

Uble of. ii. 240. 
I>t*ertion. i. 41 6. W. 10JL 
Detainer, forcible, id. 179, l«. 148L 

unlawful, iii. 151. 
DeferminaMe freehold, ii. 121. 
^termination of will, ii. 146. 
IUun*t, action of debt in. UL 184. 
I>ettnu». action of. UL 152. 
DeTa*tafi<in. ii. 808. 
Deeiae. ii. 373. It. 480. 
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Disabilities, iv 377. 
Disability, pleii to, iii. 301. 
Dibbling a man's limbs or members, It. 205, 
206, 207. 

statute* of leases, ii. 820, ir. 432. 
Disclaimer of tenure, ii. 275, iii. 288. 
Discontinuance of action, iii. 296. 

estate, iii. 171. 
Discovery by bankrupt, ii. 488. 

of accomplices, iv. 330, 831. 

on oath, iii. 381, 437. 
Discretionary fines and imprisonment, ir. 878. 
Disfiguring, iv. 207. 
Disguise, iv. 144. 

Dismembering, punishment by, iv. 877. 
Dismission of bill in equity, iii. 451. 
Disorderly houses, iy. 167. 

persons, iv. 1G9. 
Disparagement, ii. 70. 
Dispensation from the king, ii. 272. 

pope, iv. 116. 
Dispensing power of the king, L 142, 186, 842, 

iv. 436, 440. 
Dispossession, iii. 167, 198. 
Dissection of murderers, iv. 202, 876, app. 4. 
Disseisin, ii. 195, iii. 169. 

at the party's election, iii. 170, 171. 

warranty commencing by, ii. 802. 

writ of entry sur, iii. 183. 
Dissenters, Protestant, iv. 53. 
Dissolution of parliament, i. 188. 
distress, ii. 41, 42, 43, 452, iii. 6, 7. 

excessive, iii. 12. 

illegal, for crown debts, iv. 423. 

infinite, iii. 231, 280, iv. 285, 318. 

sale of, iii. 14. 

second, iii. 12. 
Distribution of intestate's effects, ii. 616, iv. 

408, 424, 439. 
Distringas in chancery, iii. 446. 
detinue, iii. 413. 

juratores, iii. 364. 

to compel appearance, iii. 280, app. 14. 
Disturbance, iii. 236. 

of common, iii. 237. 
franchises, iii. 236. 
patronage, iii. 242. 
religious assemblies, iv. 54. 
tenure, iii. 242. 
ways, iii. 241. 
Disturber, ii. 278. 

Diversity of person, plea of, iv. 896. 
Dividend of bankrupt's effects, ii. 487. 
Divine law, i. 42. 

Divine right of kings, i. 191, iv. 436. 
tithes, ii. 25. 

service, tenure by, ii. 102. 
Divorce, i. 440, iii. 94. 
Do, ut des, ii. 444. 
/acid*, ii. 445. 
Docquet of judgment, ii. 511, iii. 897. 
Doctrines, illegal, asserting or publishing, i. 160, 

208, 217, iv. 91, 116, 123. 
Dog, carrying, iv. 123. 
Dogs, stealing them, iv. 235*. 

&c, owner answerable for, iii. 154. 
Dome-book of Alfred, i. 64, iv. 411. 
Domesday-book, ii. 49, 99, iii. 331. 
Dominion, ii. 1. 

Domitx naturte, animals, ii. 390. 
Donatio mortis causa, ii. 614. 



Donative advowsons, ii. 28. 

Done, grant, ei render, fine mr, ii. 868. 

Donis, statute de, ii. 112. 

Double fine, ii. 868. 

plea, iii. 308. 

voucher, ii. app. 17. 
Dowager, princess, iv. 81. 

queen, i. 224, iv. 81. 
Dower, ii. 129, iv. 424. 

ad ostium eeelesim, ii. 182. 

assignment of, ii. 186. 

bar of, ii. 136. 

by common law, ii. 182. 
custom, ib. 

de la plus belle, ib. 

ex assensu patris, ii. 188. 

justices of, iii. 69. 

unde nihil habet, writ of, iii. 188. 

writ of right of, iii. 188, 194. 
Draught for money, ii. 467. 
Drawbacks, i. 816. 
Drawing to the gallows, iv. 92, 876. 
Droit droit, ii. 199. 
Druids, their customs, i. 68, iv. 408. 
Drunkenness, iv. 25, 64. 
Duchy-court of Lancaster, iii. 78. 
Ducking-stool, iv. 169, 877. 
Duel, iv. 145, 185, 199. 
Dues, ecclesiastical, non-payment of, iii. 89. 
Dukes, i. 897, 409. 
Dum fuit intra mtatern, writ of, iii. 188. 

non compos mentis, writ of, ib. 
Duodecimo manus, iii. 848. 
Duplex querela, iii. 247. 
Duplicatio, iii. 810. 
Duplicity in pleading, iii. 808, 811. 
Durante absentia, administration, ii. 608. 

tninore sttate, administration, ib. 
Duress, ii. 292. 

of imprisonment, i. 181, 186. 

per minas, i. 181, iv. 80. 
Durham, county palatine of, i. 117. 

courts of, iii. 78. 
Duties of persons, i. 123. 

of the king, i. 238. 
Dwelling-house, iv. 224. 

Ealdormen, i. 898. 

Ear, loss of, iv. 146, 168, 169* 206, 247, 877. 

Earl, i. 117, 398. 

marshal, his court, iii. 68, iv. 268 
Earnest, ii. 447. 
Eat inde sine die, iii. 316, 899. 
Eavesdroppers, iv. 168. 
Ecclesiastical corporations, i. 470. 
courts, iii. 61. 

their cognisance, iii. 87, iv. 275, 426. 

when separated from the civil, iii. 62, iv. 
415, 421. 
Education of children, i. 460. 
Edgar, king, his laws, i. 66, iv. 412. 
Edward the Confessor, his laws, i. 66, iv. 412, 

420. 
Egyptians, iv. 165. 
Ejectume firmst, writ of, iii. 199. 
Ejectment, action of, iii. 199, app. 7, iv. 441. 
Election of bishops, i. 377, iv. 115, 421. 

magistrates, i. 340, iv. 418, 427. 

members of parliament, i. 170, 177. 

Scots peers, i. 168, iv. 117. 
Elective monarchy, i. 192, iv. 418. 
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E1eemo*rn*rr corporation!, i. 471. 
AV'yi/, r<Ulr l»V, u. 161. 

writ of, ni 4*1 H. it. 42»i. 
Elisors lii ■ I •"►■"». 
EloijEfirarnt. in. 1'."'. II 1 .*. 
Klu|H>iiiriit. i 4 tl!. ii l.io. 
KIt, court* nf. in. 7*. 

Mr i if. i. l2o. 
Embargo, i *J7«». 
Emn»«n«l»T". i. 2"»3. 

killing thffii. it. K"i. 

Tii»l«li'Hi nf their privilege*, it. 70 f 441. 
Kmblrm *•!!«-. n. 122. 14"». 40.;. 
KuilMtwrl.nig alive, it. '.'J, 376. 
Embracery, it. Mo. 
Emperor, hi* authority, i. '241. 

tCmphytn,tii t ill. 'Jo J. 

Kmp-nn miil l»u-ll»*j, it. ."110. 
Knifthliisg itntuti* of lca»e*. ii. 319. 
Encl"«ur*. •li-M-inin. by. iii. 170. 
Endowment of rii'RrtKrl, i. iW7. 

wi'low*. ii. 1 :(."». 
Eneraie*. i. 2">7, it. 83. 

good*, ii. 401. 
England, i. Ul. 
JCnyhirhfrtf, it. lVo. 

Kngli-h. Uw proceedings in, iii. 822, iv. 441. 
EngroMing. it. Will. 
Knl>ttyrr Vtatatt % ii. 324. 
Enlarging statute, i. »7. 
Enquiry, writ of, iii. 3V8. 
JCnsftnt] ii. 16V. 
EutaiU. ii. 112. iv. 427, 431. 
Ktitrim, InhiW* of, iii. 271. 
Entrr. iii. '». 174. 

forcible, in. 179, it. 14H. 

on land*, ii. 312. 

tolled by <le«cent, iii. 176, 177. 

writ of. in. |HO, it. app. 17. 
Equity, i. M. •.•!. iii. fit). 42V. 

and Uw. r.mrn of. how diitinguiihad, iii. 
42\ 4:Ui. iv. 442. 

court*. hi«t«>rv nf, iii. 60, it. 430. 
practice of, iii. 442. 

of rf>l«*niptinn. ii. K#V. 
Matute*. in. 411. 

reverted, in |.Vi. 

f ije i if the chancery, iii. «VJ. 
rirlin|iirr, iii. 4">. 
Eriach. it. :;i.t. 
Ermr. c-t. in. iii. 400. 4lo». app. 2.V 

writ -f. iii. 4o7. app. -Jl. ii :i'»l. 

wln'iv pm-eculed. iii. 410", 41 !•, W. Ml. 
E-c-ipe. in 2 f «o. 41.".. it. 12V. 

a«t.-n f r. 111. li't.V 

»*»j»t:i c in. iT. 131. 
E»fheai. 1 :s»3. ii. 11, 72, hV, 244, it. 38H, 413. 
41** 

writ ■ f. :.i T.»4. 
K«'r<>«. 1: "7 
IItiihi;.-. n 71. it 422. 
K-p'-f. 11 npp 1\ ui. app. 3. 
F--|irn\ 1 I*"- 
!'.••■ vii. !■. 277 

■I 1 j « ! «K«' ti-rin. i: ; . 27"* 

K>tltr ill I tti l«. II I".! 

|>t.t f i- • f 1 in* kii.jjl.iin. i l-VY 
F-t- ] |-'. 1 - M, "i. in :l'»*. 

/" '-••■r 9. writ ./'. i. 441. 

li«t- iii- * % m i'i», ||>. 
Count ii • f , 11. «i6. 
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K*lray>, i. 297. ii 14 

K- treat of rrrnftiiunc*. kr . It 1*1* 

K>irepement, writ of. in. 22i. 

Kvi'lrnrr. lit. 367. If 3.V. 

/.'# *tthrv- information*, iv. 31*. 

£f /—if /.in* law*, i 46. 

K lamination in chancery, iii. 44t. 

of bankrupt, ii. 4*1. 
primmer*, it 2>». 
witne«M>«, ui. 372. 

trial by. iii. 331. 
Kifpho,' in. 310. 
Kiception*. bill of. iii. 372. 

to answer in chancery, ui 440L 
Ear hang*, bill of. ii. 466. 

deed of. ii. Jfc»;|. 

or gn»d« ami chattel*, it 444. 
land*. 11. 321. 
Eichniurr chamber, court of, iii. &4. 

court of, 111. 44. 

rrcript of. ib. 
Eaci»e, i. illH. 

hrmliurT. i. 2JW. 

offence* a|cain»t, how triad, iv. 281. 
KicIu«ion-bill. i. 210. 
Kicommumealion. iii. 101. 
£jr;mmMn»rmtu emp*emdo % writ aV, iii. \\A> 

dfiilrranlo, writ A, lb. 
Kicu«able ht<Bicide. iv. 182. 
KiifUtrtl contract, it 443. 

e-tafr. ii. 1«UI. 

8nc. it. :U3. 

remainder, ii. 1W. 
Eiecutmn, civil, in. 412, npf. 2Sl 

criminal, iv. 4o& 

awari of. it. 2&1, 4M, apf. C 

plea in bar of, it. 3V6. 

precept of, it. 4<A. 

rule for. iv. 4**4. 

var* in ft from jnd fww t, iv. 171. 4vi 

warrant of. it 4«M, »p»- C 

wnt of. it. 4*i3 ( »pp 7. 

of lUTiaaw, ii 876. 
u«e*. ii. 333 

pn>ce» of. iii. 279. 412. 
Km-utire |t*iwer. 1. IW. 
Ksrrut«<r. 11. .VM. 

d, 9, fi f.,ff t u, t "iii7. 

of exiH-ut'ir. ii. AiM. 
hi« own wrung, 11. Ao7. 
Eiecui"rr c-n , ract % ii. 44-1. 

•leTiM-.'ii 17-1. :W4. 

r^tati.. 11. 1CI 

rrtmi ruler, ii. 169. 
F.ii'tnpl<nrati.in, ii. app 17. 
Ki*ffipti"ii« from tilhe*. ii. 3A 
K\:fnt. writ i.f. iii. 2Ki. iv. Z\%. 
/.'/■ /1 r.in.r«, wnt of. iii. 2M, apa>. 14^ |« 
K\. , .e."i. 137. iv 377. 
Kipi-rt.inrT. e«lalea in, ii. KJ 
Kipni«r« of proaecatioa), iT S6S. 

witne«iae*. in 369. iT. 8*2. 
Fip»rtatif>n of wmil. lie , iv. 1&4, ■ 
Ktpre«« c.»ndiii-n. ii. \'*%. 

r- ntract. 11. 443. Iii. 1M. 

m«l:ce. iv. 11*. 

wirrantv, ii 301 
Fi**n*i\ /.leiiii, ill. 42ft. 
Fit rot. writ of. ib. 
F\tineu:*hment of eataten, tt. SS 
E&toruon, if. 141. 
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P.itra-parochial places, i. 114. 

tithes, i. 283. 
Extravagnnts, i. 82. 
Eye, putting out, iv. 206, 207. 
Eyre, chief justice in, iii. 72. 

justices in, iii. 58, iv. 422, 423. 
killing them, iv. 84. 

Facio, ut drs, ii. 445. 

facia*, ii. 444. 
Facto, king de, i. 204, 370, iv. 77. 
Factor, i. 427. 

Factorship, cognizable in equity, iii. 437. 
Fair, i. 274, iii. 218. 
False imprisonment, iii. 127, iv. 218. 
action of, iii. 188. 

judgment, writ of, iii. 34, 407. 

news, iy. 149. 

return, action for, iii. Ill, 165. 

verdict, iii. 402, iy. 140. 

weights and measures, iy. 169. 
Falti crimen, iv. 89, 135, 157, 247. 
Falsifying attainder, iy. 890. 

coin, iv. 84, 88, 90, 98. 

judgment, iv. 390. 
Fame, good or ill, iy. 256, 299. 
Farm, ii. 318. 

Farrier, common, action against, iii. 165. 
Favour, challenge to, iii. 868. 
Fealty, i. 306. 

oath of, ii. 45, 53, 86. 
Fear, putting in, iv. 242. 
Fee, ii. 45, 104, 106. 

after a fee, ii. 334. 

ecclesiastical, iii. 90. 

farm-rent, ii. 43. 

simple, ii. 104, app. 1, 6. 

tail, ii. 112. app. 6. 
Fees to counsel, iii. 28. 
Feigned issue, iii. 452. 
Fdo de se, ii. 409, iv. 189. 
Felon, ii. 499. 
Felonious homicide, iv. 188. 
Felony, ii. 284, iv. 94. 

appeal of, iv. 314. 

compounding of, iv. 134. 

misprision of, iv. 121. 

punishment of, iv. 98, 216, 222. 
Feme covert, i. 442, ii. 292, 497. 
Feodal actions, iii. 117. 

tenures, ii. 41, iv. 418. 

among the Saxons, iv. 418. 
when received in England, ii. 48, iy. 418, 
418. 
Feoffment, ii. 310, app. 1. 
Feorm, ii. 'MS. 

Firm natnrrr. animals, ii. 890. 
Kerry, iii. HI 9. 
Fitters, iv. :}«)0, 322. 
Feud, ii. 45. 
Feudatory, ii. 53. 
Pcudum, antiquum, ii. 212, 221 

aprrtum, ii. 245. 

honorarium* ii. 50, 215. 

improprium, ii. 58. 

tndiriduum, ii. 215. 

maternum, ii. 212, 243. 

novum, ii. 212, 221. 
held ut antiquum, ib. 

patcrnum, ii. 213. 

prnprium, ii. 58. 
Vjl.IL— 46 



Fiction in law, iii. 48, 1%7. 
Fictitious plaintiff, iv. 184. 
Fidci commu*um, li. 827. 
Fidejussors, iii. 108, 291. 
Fief, ii. 45. 

cThaubert, ii. 62. 
Fieri /ados, writ of, iii. 417, app. 27. 

feci, iii. app. 27. 
Fifteenths, i. 809. 
Filial portion, ii. 619. 
Final decree, iii. 452. 

judgment, iit 898. 
Finding of indictments, iy. 805. 

things personal, ii. 9. 
Fine for alienation, ii. 71, 89. 
endowment, ii. 186. 
misdemeanours, iy. 877, 878. 

in copyhold, ii. 9a 

of lands, ii. 118, 848, iii. 167, 174, iy. 426. 
429. 
executed, ii. 868. 

reversal of, when levied of copyholds, ii. 868, 
iii. 166*. 

ew done, grant, ft render, ii. 858. 
cognizance de droit, come cco t Ac, iL 852, 
app. 14. 
tantum, ii. 858. 
conceMiil, ib. 
Fines and forfeitures, when grantable, iii 259, 

iy. 879. 
Finger, disabling, iy. 205. 
Fire, negligence of, L 481, iy. 222. 
Fire-bote, ii. 85. 
Fire-ordeal, iy. 842. 
Fire-works, iv. 168. 
First-fruits, L 284, ii. 67, iv. 107. 
Fish, royal, i. 228, 290. 

stealing, in disguise, iv. 144, 286. 
or attempting to steal, iy. 286. 
fishery, common of, ii. 84. 

free, ii. 89, 417, iv. 424. 

several, ii. 89. 
Fish-pond, destroying, iv. 245. 
Fitsherbert, i. 72, Hi. 188. 
Fleets, i. 262, iv. 419. 
Fleta, i. 72, iv. 427. 
Flight, iv. 887. 
Floteam, i. 298, iii. 106. 
Famus nautiemm, iL 458. 
Folk-land, iL 90, 92. 
Foot of a fine, iL 851, app. 15. 
Force, injuries with and without, UL 118. 

when repellable by death, iy. 181. 
Forcible abduction and marriage, iy. 208. 

entry and detainer, iii. 179, iy. 148. 
Foreclosure, ii. 159. 
Foreign bill of exchange, ii. 467. 

coin, forging it, iv. 89, 99, 12a 

county, indictment in, iy. 808. 

dominions, i. 111. 

prince, pension from, It. 122. 

service, iv. 101. 
Forest. L 289, iL 14, 88, 414. 

courts, iiL 71. 

laws, ii. 416, iiL 73, iy. 416, 420, 421, 428, 
482, 487. 
Foresta, cart* ek\ iy. 428, 425. 
Forestaller, disseisin by, UL 170. 
Forestalling, iy. 160. 
Foretooth, striking out, iy. 205. 
Forfeiture, L 299, iL 163, 267. 

m 



Digitized by 



Google 



Zfl-Zl 



/ - 



> -■ ■ i . « _ . -•*, fc« 

/■ ■■■■■■_ i t ■ • i : : / • m^z." •. _ • • 1. 

#■.■■■" ■ ■ • *--■- - «. *"i 

• . - ' * • * - f *.' ' - • 4— 
>./•»•... * -»j- - r - - 

/■.-.* r -:».-:.-» r .«. £•■*•• m^*-»^ « •& 

h »» - - v.-.*: :**»• ■-.- "-vx-r* i*r. .» i»; ^t 

.■»■-' . - ■ %•■;.— *i ? ."•" 

r. - » - • - - ■ -. : j i a n.2v', .« 1 _1 

»■»"....-■.:. -• -- *.» 

FT. i". •"•»"• _ *'*"%■' m » — i* «.—'■' m*. * ;* d 

f • t ■ • v. . ■ ■ i ; • • -«j ^ * - . N r m i* . t i • T 

>.-»■• * K -!/• • -" J ,.--.-- -i €» ^**f. • »A, 

• »w * . • ." . ^ -ft ■*".»:% i 

Fr*r.« •#-.•:..» - i 4 .1 i'.:» .' ^!. H 

I .» ■ « •■-.*■• • '-*.•-.-=• » „*• 

i .•••••-••• .# . .J •» # * " 

%■*"■■■*• ' i .-»:." • . .• 

!?..;'•. »:•••-,:• i»- - I' IT.*"..- ? .&■.•■■■*-*»■»:.. ••;. 

j. • .•: -• : .4. i :■ ts-. \>* . t.-» „- 4». 

'.•• i ■-*•! ."""■. . ! * ■ I." I. .r ; • <;•• *' * ■• . »7 

»•*.,.. -•! ... ....-■-. -.. : ■ * . "K. I.: «7. 

■]• i •• • . 7- fi»'.-. , ' , v .. £ •!» iv sX. 

t »'J»» * '•***». ,. +** l\Im' a .'. "* 

|r»» *fi. .. ;i I -J «;••? r.ir. ■ ■. : *!. 

fl-l.t'l j; ..'• |17 U: •». Alt •« . . l^ £•. 

»rrt .' • • I *» ' r rcr r. . -I. 

%,« ..-•... 7"« » . *.i • 

w-»rr.... - I!?, i? 4!V liatr J i- ■ i . : l 4J7 

f r • • • • 1 I i |««| »r.l iv i . 4'-' 

h ■•••■..• J • .1" ilr< iuii ft i«. i. 461. 

I rr-li > .,* i J 7 I'T fU-lui:. . 4'-i. 

ffi.i •»» i .i-/ f. .1 i* ::. i.i!urr. 4* l. 

> Ull :»/r. i |« Vtitl.t . : 4*. J 

I nrni|fi' i :.""■ fi.r i.grtur.-. . 4--1. 

I nii'N. |<|i. ■•-, i :! inrh.1% :i. i 4*>J, li. C7. 

I inifril ri|r*.iii. . "■ ■» # --s^.-, ,,. nw. 

/ »r,ir t .h ,tn< mi, i« . ; >. .' J. tr#t«n> n! »ri . i. 4^i 

/'. f:r.l.:i in. .;. Ml. 1* ".. 'G-jrrQfl. I- *"• I . f. I. 107 

'luNpiwliT-. r. .|-r.{ iU i»^rUL«. • *f 

<J i^«*. in 'J "(i. %yp 4 k.-.j ..; j,rr ^rrtiug il uir^*..v. i« ; ^ 

i »U.«'« in i- i »7 <iTJ'«.r«. iv l'Vi. 
(iimr. ,, H. :?«:,. |i:!. 4JO t if. 41'.. 

■ Ir.tr-* ii /■ f. jt 171 //i/^.if r>f^^j ;nPtf«v««, i.i i#lu 

I ••■. i» 17 4. 4I»» f» '/ »•. i l-'t 

•••iin.if -f n li. > art. i. |>, i i. I .IV i«. iftt 

fitii-if-y it 17! ' tfJ ^ii'rf-jii /■■«, hi. 13u. 

leu • n ! ' 7. 171 /in#(./iii #" rrn^ra^i^, i|» 

• ii-il •!• .Hi* ii L'7'».*rji 1. fri.f.'H*nJm^ lb. 

(it' •! ■•« mi « ' • :: I '. r-»^ « '»«i /«■, ui. 120. 

<#••!• r- i . I> i : »l # iv« ■;.'%imm m lb* 

r- m |" '.; i / j i :.■!■!■ !••■ a | j r wri, \c , it #■' ,'--'*^«««, m. I St. 

IJ" /'i.r.'d^nM. itL !»• 

Onr-l.Tn r-'iij,', i -J '. :. r*i^i f4«# /, m. 7*. I*». 

Ilirl--r. k itfl.f . |. i 4" I Ih'fJum of a «lrnl, n. JW^ ^^ | § • a 

I4«vf!kin I. i 71. i *»!.:▼ !»•*. II J ' !!*K*r* f.kw fiiiwiww, iu 4312. " 

Oviirra) ilrnnirrcr, id 'M "» iniiwi*, ;b. 

f«n*l. i .11 HalnUli<iii ( n9rn«^« 

lB|i«rl»f.< r, ui. 3U). | prgptrtj ia, ii. i. 



Digitized by 



Google 



INDEX. 



Hackney conches and chain, L 826. 
JlfTftiita* jacent, ii. 259. 
Hiretico comburendo, writ oV, It. 46, 489. 
Haf-blood, i. 194, ii. 227. 
Hame-secken, iv. 223. 
Hauilvt, i. 110. 
Hanaper-office, iii. 49. 

lltiud, burning in, it. 367, 369, 370, 372, 877, 
app. 4. 

disabling, iv. 205. 

hoi ling up, iv. 823. 

loss of, iy. 125, 164, 276, 877. 

sale, ii. 448. 

writing, similitude of, iv. 868. 
flanging, iy. 376. 
Hanover, i. 111. 
Hares, stealing them, iv. 239. 
Havens, i. 204. 
Hawks, stealing of, iv. 236. 
Hay-bote, ii. 36. 

Head of the church, i. 279, iv. 480. 
Headborou^h, i. 116. 
Health, i. 134. 

injuries to, iii. 122. 

offences against public, iv. 161. 
Hearing in equity, iii. 461. 
Hearsay evidence, iii. 368. 
Hearth-money, i. 826. 
Hedge-bote, ii. 85. 

stealing, iv. 233. 
Heir, ii. 201. 

apparent and presumptive, ii. 208. 
Heiress, stealing of, iv. 208. 
Heir-looms, ii. 427. 

Helping to stolen goods for reward, iv. 182. 
Hengham, i. 72, iii. 409, iv. 427. 
Henry I., his laws, iv. 420. 
Heptarchy, Saxon, iv. 410. 
Heraldry, iii. 105. 
Heralds, ib. 

books, ib. 
Hereditaments, ii. 17. 
Hereditary right to the crown, L 191, 209. 
Heresy, iv. 44. 

Heritable jurisdictions, ii. 77. 
Heretochs, i. 307, 409, iv. 418. 
Heriots, ii. 97, 422. 

seising of, iii. 15. 
nermogenian code, i. 81. 
High-commission court, iii. 67, iv. 433, 487. 

constable, i. 355. 

of England, i. 355, iv. 268. 
his court, iii. 68, iv. 268. 

misdemeanours, iv. 121. 

steward of Great Britain, his court, iv. 261, 
348. 
in parliament, iv. 260, 263. 

steward of Oxford, hid court, iv. 277. 

treason, iv. 75. 

trials in, iv. 351, 440. 
Highways, i. 357, ii. 35. 

annoyances in, iv. 167. 

robbery in or near, iv. 243. 
Hiring, ii. 453. 
History of the law, iv. 407. 
Hogs, keeping them in towns, iv. 167. 
Holding over, ii. 151, iii. 210, 211. 
Homage, ii. 53. 

ancestral, ii. 300. 

by bishops, i. 283, 379, iv. 421. 

liege, i. 367. 



Homage of a court-baron, IL 91. 

simple, i. 867. 
Homicide, iv. 177. 
Uomtne rcpUgitmdo, writ a\ iii. 129. 
Honorary feuds, ii. 66, 216. 
Honoru reipectumy challenge ft •pttr, iii. 861, hr. 

852. 
Honour, court of, iii. 104. 

of a peer, i. 402. 

or dignity, i. 271. 
seignory, ii. 91. 
Hop-binds, destroying, iv. 246. 
Horse-races, iv. 173. 
Horse-stealing, iv. 288. 
Horses, sale of, ii. 460. 
Hospitals, i. 471, 474. 

their visitors, i. 482. 
notchpot, ii. 190, 617. 
House, immunities of, iv. 228. 

larceny from, iv. 240. 

bote, ii. 86. 

tax, i. 826, 826. 
Hue and cry, iv. 298. 
Hundred, i. 116, iv. 411. 

action against, for robbery, &&, iii. 161, It. 
246, 294. 

court, iii. 34, iv. 411. 
Hundredon, challenge for defect of, iii. 869, It. 

862. 
Hunger, iv. 81. 
Hunting, iii. 218. 

by inferior tradesmen, iii. 216, 401. 
night or in disguise, iv. 148, 144. 
Hurdle, iv. 92, 876. 
Husband and wife, 1. 488, iv. 28. 

injuries to, iii. 189. 
Hustings, court of, in London, iii. 80. 
Hydage, i. 810. 
Hypothecs ii 169. 

Identity of person, iv. 896. 
Idiot, i. 808, ii. 291, iv. 24. 

cogniiance of, iii. 427. x 

inspection of, iii. 882. 

marriage of, i. 488. 
Idiota ssowearis, writ <fc, L 808. 
Idleness, iv. 169. 

Ignominious punishments, iv. 877. 
Ignoramus, iv. 806. 
Ignorance, iv. 27. 
Illegal conditions, ii. 166. 
Imagining the king's death, iv. 76. 
Imbeixling king's armour or stores, iv. 101, 

publio money. It. 121. 

records, iv. 128. 
Immediate descent, ii. 226. 

states of the empire, ii. 60. 
Imparlance, ii. app. 19, iii. 299, 801, app. 22. 
Impeachment in parliament, iv. 269. 

of waste, ii. 288, app. 6. 
Imperial chamber, iii. 89. 

constitutions, i. 80. 

crown and dignity, i. 242. 
Impediments of marriage, L 484. 
Implication, ii. 881. 
Implied condition, ii. 162. 

contract, it 448, iii. 169, 

malice, iv. 200. 

warranty, ii. 800. 
Importing agnut dm, cr o s se s, eta. It. 116. 

counterfeit money, iv. 84, 89. 

TO 
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Impo««ib1e condition, ii. 1AA. 
lmp"»turr«, rrligiou*, ir. ••.. 
Imp'.tiinv, i. 4.1 1. 
tmyot.nt*, |>rn|*rtj ru/iofw, ii. 3"j|. 
Impre«*ii»t» •«*nm« , n, i. I2 1 *. 
Imprisonment, i. 1.14, l.Ui, if. U77, 436. 

Im>vmii<1 -♦*». i. ]:t7. it. l|ii. 

fal^r. in. l.'T, iv. JIM. 
Improper f«*iid-. ii. -V*. 
lBiprn|>rtitioii«. i. :i*|. 
Inrapti".tii*«, it. "177. 
Incetidinnc*. iv. '--«». 
» InreM. iv. i;.\. 
• Iwhntilini'iit. iv. iVI. 
Incidental prerogative*, i. 210. 
Inclo-urc«. lift my i iik. if. 217. 
Incomplete judgtix-nU. iii. IW7. 
Incorporation. |M>wrr nf, i. 47'-. 474. 
Incorporeal lieri*ditament«, ii. 20. 
Incorrigible roguery, if. Itl9. 
Incumbent, i. ,T.»1. 

Incumbrance*, covenant againat, ii. app. 10. 
tndfhttntua atumyatt, lit. l-V). 
Indefeaaible right tu the throne, i. 19*. 
Indenture*, ii. 29.1. 

of a fine. ii. <"»•'» 1. app. I.V 
India, misdemeanour* in, if. 30&. 
fndieant, writ of, iii. HI. 
Indictable, what. if. 21 H. 
Indictment, if. :UI2. app. 2. 

copy i if, iii. 12»», if. ;i.1|. 

locality of, if. WKl. 
Indiridital*. offence* again*!, if. 17»». 
Indorsement «f bilN and note*, ii. 4»*>*. if. 441. 
Induction to a lienetice. i. ilvl. ii. 312, if. 1U7. 
/mrWrwi*. pr"|»erty /»*r. ii. H9I. 
Infaniou* witne<oj, iii. IJtW. 
Infant, i. 4«M. ii. 292. 4f.2. 4t»T. if. 22. 

carnal knowlrdpf ..f. i%. ;»|2. 

cognuinc* ti f. iii. IJ7. 

evidence by, iv. 21 1. 

in»|TifM»u «.f. in. :i.j2. 

in rmtr* »t »n'w, i. |'Jf>. ] IS*>. ii. I»i9. 

prm I «•£... ran-| «li«:ibilUi«*i of, I. 4»»4. 
Infrodit; >n» of I. tin-*, ii 27. 
Influence ••!! rlft'fi<ni« t • parliament, i. 179. 
Inform -it mn. mni|»<iui lini; • if. iv. liJ»». 

criintft.il. ii. :;io», |j«», !,:•». 

ex ft»ft>i.,. i,i. 4J7, it ;; ih. 

for chir.tire. in. tJ7 

in rM«n ••flier, if. "Hm 

cccb»ii%tic-il rnurt*. iii. lUl. 
Cichr.|urr, in J'.l. 
nature ><f ■/!•■• k- irran/', n. ;U2. 111. 
reft, j.i 2»-2 

nf nii|fr«tit-oiH u*e*. id. 42**. 
Informer, i ••iihii..ii. u 4 17. in. lfil, if. &iN. 
Inf*rrtur\%uti, ).<>rn:iilf yr». iv. Ih2. 
Ibbrril.it U ».'.>,. I, u _'|»,. 
InhrritmiK ■•■. n 11. 2'»1. 

canon* . f. n "J"* 

*«latf« . f. ii ]i>| 
Initiate, imih t by i-nrtfaf. i- 127. 
Injunrti"*! n i-.j i iv. :u II ;. 
Injuns*, i rv '. ■: J 

with !i" I w •» lit f -rce. i.t 1 1»* 
Inland b ! ..' .i.-i, u,,.,., ii. -ii,;. 
Inmatr*. i» 17'* 

Inn of r> urt an I ■ hitn*<rv. i. 2 ». 2"« 
lnnkcr|M*r. i ■! ..'i *.:t:ft-t, ki. IoVi, |m#. 

Inne, dip*.r.l. r v. u. lo7. 
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- Inrntimtto, iii. 120. 
Itiofli.'wu* twiajn^ot. i. 447. ii. 202. 
Ihf|ur«t of ofb«^r, in. 2.'*. iv. lul. 421. 
/nymii.'n; /*.»( ■•.rrfrm, ii f"J« t iu. ii*. 

/ n .../..ii.., mruai. n .;;i 

I /a rim a/ nfa/ariiMani/, m. 104. 
Iimtilvrnrf , art ««f. it. 4M. 
In«i»lfrnt deMora, ii. 4M. iii. 41C 
IiitpM-tMin, trial by, in. ,-il. 
In-Mlmvui. ii. 412. 
. /iuMhV', iria', if. 3'."'i, app. &. 
In'titutr* i.f Juvtinian. t. ni. 
In«tituii>>n to a hrneAc*. i 1'JQ. ii. 2X, iv. HC 
ln«uraiirr. u 4uH. in. 74, if. 442. 
Inttrtitrtum, in. 442. 
j Inter*** Trrmtm. u. 144. 
Intrrr«t of munry. ii. 4«'i4. 
on bankrupt*! dabu. u. 4^. 
leicarir*. u. .M4 
| or n«» rntrrwt. inanrmncv, ii. 4ft#, 4i0L 
i Inirrmtrtl witaNi. iii. S7o. 

Interlineation tn a deeil, n. 900. 
| Interlocutory decree in trrltiiaiti— 1 neawta. aa> 
i l»l. 

I chancery, iii. 452. 

judgment, iii TOtj. 
Interpleailer, bill of. tiL 44H. 
Interpretation of law*, i. 69. 
/nf*r,fnum. i. IW, 249. 

Intrirofraturiea, e lamination en* tti. M, 4BI, 
if. 2«»7. 
in chancery, iii. 449. 
Intestacy, ii 4'M. 

Inteiute*. their dtbia and effeein, re. €9is, €9 
; IntruvuHi, information of, iii. 361. 
I on freehold, iii. 169. 
j writ «'f. in. 1KI. 

| Inventory of decenaed efloctn, tL 410L 
Inve>titur*. ii. 2UV. 
of |ienrfire«, ii. 23. 
fi*U«U. ti. M. 
land*, ii. all. 
Inffduntarf manaUnghltr, if. Itt. 
Ireland, i. W 
Imn. •teaiing. if. 23>\ 
Ir.Ki* to «rcure ph ao— rn, Iv. tOO, tSX. 
I Ulandn. ii 261. 
U«uable terms iii. oo3. 
I»«ue al law, ill. 314. 
collateral, if. S96, apex 4. 
feijrn«s|, in. 4.12. 

in criminal ca*oa, re. Xt9, nam. 1» II 
I r.juitv. in 449. 

jnimler of, iii. Sl.\ npa, 10, if. Ma\, aamv l 
tender i»f. m. SIS. 
I«aue« on a 4%»tr\nfm, hi. SMI, 
Itinerant c»uri*. if. 411, 422. 
ju»iice«, in. u9, if. 422. 

Jactitati«m of mania|re. Ui. fA. 
■rV'i .:•. hi 4«»7, if. S7&. 4Jt. 
Jer»ev. ."land of. i IU7. 
^.'•.i"t. i 2 , .«. in It*. 
Jew*, i. :i7.1, if. S7S. 

rhllren or. i. 449. 
John, king, hit r 

p..pe. if. H*. 111. 
Juin |i-r in demnrrvr. Ui. M\k\ af 

id battel, in aap. 4, 

i«-ue. ni 314, apf. It. re. I 
: Joint-tenancy in laajaa, M. lit. 
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Joint- tenancy in things personal, ii. 899. 
Joint-tenant, king cannot be, ii. 409. 
Jointure, ii. 137, 180, app. 6. 
Judges, i. 267, iii. 26, it. 440. 

assaulting them, it. 125. 

how counsel for prisoners, It. 855. 

killing them, iy. 84. 

their commissions, i. 267. 

threatening or reproaching them, It. 126. 
Judgment, ii. app. 19, iii. 895, app. 6, 6, 12, 
24, 26. 

action on, iii. 160, 422. 

in criminal cases, It. 875, app. 4. 

property by, ii. 436. 

relieved against in equity, iii. 487. 
Judicet ordinari^ iii. 815. 
Judicial power, i. 267, 269. 

writs, iii. 282. 
Judicium Dei, it. 841, 342. 

Jerri, agues, et ignis, It. 844. 

parium, iii. 850. 
Jure divino, right to the throne, i. 191. 

tithes, ii. 25. 
Jure, king de, i. 204, it. 77. 
Juris utrum, writ of, iii. 252. 
Jurisdiction, encroachment of, iii. 111. 

of courts, settled by Edw. I., It. 425, 426. 

plea to, iii. 801, iv. 883. 
Jurors, fining or imprisoning, ir. 861. 
Jury, trial by, iii. 849, ir. 849, 414, 441. 
Jut accrescendi, ii. 184, app. 5. 

ad rem, ii. 312. 

duplicatum, ii. 199. 

fiduciarium, ii. 828. 

imaginum, i. 406. 

in re, ii. 312. 

legihmum, ii. 328. 

patronatus, iii. 246. 

prestorium, iii. 60. 

pretarxum, ii. 828. 
Justice, free course of, i. 141. 

homicide in advancement of, iv. 179. 

king the fountain of, i. 266. 

neglect or refusal of, iii. 109. 

offences against, it. 128. 
Justice-seat, court of, iii. 72. 
Justicies, writ of, iii. 86. 
Justifiable homicide, iv. 178. 
Justification, special, iii. 806. 
Justifying bail, iii. 290. 

Keeper, lord, iii. 47. 
Kidnapping, iv. 219. 

Killing, what amounts to homicide, iv. 196. 
Kindred, how numerous, ii. 205. 
hung, i. 190. 
can do no wrong, i. 246, iii. 254, ir. 82. 
compassing or imagining his death, It. 76. 
his councils, i. 227. 

counsel, iii. 27. 

courts, contempts against, iv. 124. 

dignity, i. 241. 

duties, i. 233. 

enemies, adhering to, iv. 82. 

government, contempts against, iv. 128. 

grant*, ii. 346. 

money, counterfeiting, iT. 84. 

palaces, contempts against, iy. 124. 

perfection, i. 246. 

perpetuity, i. 249. 

person, contempts against, It. 128. 



King, his pleasure, how understood, It. 121. 
power, i. 250. 
prerogative, i. 287. 
contempts against, It. 122. 
felonies against, It. 98. 
prerogative in debts, judgments, end exe» 

cutions, iii. 420. 
revenue, extraordinary, i. 807. 

ordinary, i. 281. 
royal family, i. 219, 225. 
seals, ii. 846, 847, iii. 47. 

counterfeiting, iy. 88, 89. 
stiver, ii. 850. 
sovereignty, L 241. 
tijle, i. 190. 

contempts against, It. 128. 
ubiquity, L 270. 
injuries to or by, lit 254. 
levying war against, iv. 81. 
refusal to advise or assist him, Iv. 122. 
King's bench, court of, iii. 41, iv. 265. 

justices of, killing them, iv. 84. 
Knight bachelor, i. 404. 
banneret, i. 408. 
of the bath, ib. 
garter, ib. 

shire, his electors, i. 172. 
to be returned on a lord's jury, iiL 869. 
Knight's-fee, L 404, 410, ii. 62. 
Knighthood, i. 404, ii. 69, iv. 487. 
Knight-serviee, ii. 62. 

Labour, foundation of pr operty, ti. 5. 

hard, iv. 870, 871, 877. 
Labourers, L 407, 426. 
Lathee, i. 247. 

of infant,!. 465. 
Zests majestatis crimen, iv. 75, 89. 
Lmtione Jidci, suit pro, iii. 62. 
Laity, i. 896. 

Lancaster, county palatine of; L 117. 
its courts, iiL 78. 

duchy of, its courts, ib. 
Lends, ii. 16, 17. 

property in, ii. 7. 
Land-tax, i. 308, W. 428. 
Lapse, ii. 276, iv. 107. 
Lapsed legacy, iL 518. 
Larceny, iv. 229. 

appeal of, iv. 814. 

compound, iv. 289. 

from the house, ib. 
person, iv. 241. 

grand, iv. 229. 

mixed, iv. 289. 

only of things personal, iv. 282. 

petit, iv. 229. 

simple, ib. 
Lathes, i. 117. 

Latitat, writ of, iii. 286, app. 18. 
Law, i. 88. 

amendment of, statute for, iv. 441. 

and equity, courts of; how distinguished, iii. 
429. 

canon, i. 14, 19, 79, 82, 88. 

civil, i. 80. 
and canon, authority of; L 14, 79, 88, Iv. 
421,422. 
rejected by the English nobility, L 19. 

common, i. 68, 67. 

divine or revealed, L 41 

m 



Digitized by 



Google 



INDEX 



Law, <li»iiic or r'*v«- * I *<1, offence* agiinat, if. 43. 
f*..-li\ ii. 41. iv II*. 
KriMfh. in. -:l 7, iv. -1 1 ■;. 42**. 
tirrch, in. ••Jl. 
liMmy <-f. iv |ii7. 
Latin.' iii. mI'.*. n. 4 J**. 
marli.il, i II:!. it I ;*•. 
nirrrhiiif. i. -7-1, i\. «*7. 
municipal, i. 1 1 
of nsii"in. i. I :. 

offrlicr* u^tiiMt, it. Iiij. 
nature, i. :!'.'. 
parliometit, i l'-». 

m«1* nf itic eh 'in •■! y. tii. 47. 
rirhfijiirr. i:i. 4»'». 

Matute, i. h.'i. 

unwrittm. i. i'..i, iv. 4i»K. 

wager *>f. »> -U. iv. 411, 421 

written, i. k'i. 
Lawing t.f in :i- tiff-, iii. 71. 
Lav C"rjMirati>iii«. i. 47». 

imc»titurc «.f I •;* hi »|>!», i. IJ7*. 
Lataret«, r**-ii|-ui>j frmu t if. I«i2. 
Lead. stealing, it. 2-S3. 
Leading iiil«TT"ifil'irii:B, iii. 41'*. 
Leap-yrar. is. 111. 
I/ea»e, ii. :I17, u| j«. 2. 

ami r«U*a>e, u. •l : »'' l app. 'J. 

miry, ami ou-ti-r, ruio to o infra «, iii. 203, 
app. «.». 
Leet. iv. -J7.5. lit, 42 1. 
Legacie*. ii. ••!'.'. 

futitrat'iK-ii of, iii. '.••*. 
Legal t-tatt-* f-.r life, ii. 121. I2»», 129. 
I«eg* t me «*>iii-tttnti< m*, i. *»2. 
Legislative p w. r. i. 117. 
Legi*l iiure. h"W far controllable, i. 101. 
Le gili in. it •• fit.! I. i. I l*i. 
Lending, ii. I.'il. 
I«ctter. iltriii:in unj niuiiey, kr., iv. HI. 

uii-!>i\i*. l-r i lii-ciug a tiiahop, i. 37V. 
in i li.tni'«'M . :ii. Il"» 

threatening, n. 1-7. 111. 
Letter«-p:iti-:.(. .i. .11'.. 
I.rvmt an 1 -•■ . n.', iii. '.», Ho'*, 
/.rriiri /-i^i i». urn i.f. i.i. 417. 
Letitn-.il «liv !•■•-. i. I :*•. 

Levting in-ill* \ w.u...iu cuiTiit i.f parliament, 
i. II". 

».ir (tgi.ti»t ::n- king, iv. s l. 

I.l'W'llil'!!'*. it. i.| 

/.'/ ■•i.|H- ■■ »M. II. -II I. 

• :.. mi, o J J 
I..'., i. .!nin r t ■ r i li'gil. iv. l-Vii. 

i! '•'•i.i«i ». . urt*. iii. !»*>. 

I.i:i..i-.i>ii>. I.I. 1 _ .. It . l-"i«l. 

/.;•.' i-i : .■-. : • :■ .-. i.i. : : 4« ». 4<>l. iv. ::i*. 

l.lJ.iTt.i - l It il. ! ■• -, || ..7. 

i.i»» Hi. .-.*... .;."•. 

fi itur i.i I.i 

. I t . ■ I r- •-. i. 11 

1-f. •.'... . i I 

ri i^ i ■. '.. i\ J! *» 

V«t- • V. : .-. .r.- - : -. u. 1J7 

I ..s i'. i. ':: . 

I. . «■!.-■ : i in it I .:i.-« . ■ I :.• 
iv ■:!. t:... j.. j.,-. .% 1 1*.. 

,f» .....:. -.. . :.v 

IU II .id. , _'• • 
I -a i-i..i..-'.i-r **.:•-. : : i ■"•".• 

•jjr.r. ,i* « hue. it. .;*»», app. 14. 
720 



2oU. iv. *J^ X*. 



t..i*rn«rtl corals, i. r.'*| 
Li.en-ing ..f »«».*«. iv. I .'•J. 410. 
/.frri.'.ij r -«A»rfi.i*wi/i, ii. «*j»l, app. 1ft. 

/<iyn'*t(/i, in. 2.*'.*. 
Liegf, i. .:»,7. 

l.i*-utrn«iit. lord, i. 412, iv. 272. 
Li ir. i. 12V. 

annuities, ii. 4" • 1 . 

rnmrq aguu-t, i*. 177. 

r-tati? I r, u. 12*'. afp. &. 
/.iyia. i. 2' 1 J. hi. 1«»#. 
Ligt-ancr. i. .Iv*. 
Liglii. u. 14. 

h»u«r«, i. 2'W. 

|*rr-uiii(<(i>»n, ui. 371. 
Liinli*. i. I -Hi. 

Liinitati n »f rnlrir*. action*, 
in. 17*. l 1 ^. Vj± 1>., ; 
:*|."i. ;:'.l. 4-w. 

r«tatr. n. 1-Vi. 

»tatutr« "f. ni. •>•*. 
Limitc<l a'iniinivtraUua, ii. ML 

fer, ii. I«r.i. 

|irn|»rrti. ii. .'"'I. 
Linral c->n.<ang<iinitv, ii. 2»J3. 

ilrtcrnt, ii. 21". 

of the cr-vn. i. I'j3. 

warranty, ii. -Sail. 
Li urn. ptraling fr-,m place wf aaanaUactava. la 

2-lH. 

Lip. cutting of. iv. 2u7. 
Literary |ri.|»rrty, u 4*V r >. 
Litign>u!i rburrh. in. 244. 244. 
Ltttlrttiii. i. 72. 7:t. 
Liturgy, rrtilmg of. iv JjO. 
Latrrt :u rhitalri. u. t3. 
ilrrd, li. 3|.'i. 
law. ii. .tl»i. 

of n-j-in. it. :;il. app 1. 
L<an«. C'.tnpuVvr, i. 14*1, iv. 424. 
L-H-al arti'>n«. m. 2'*4. 
L-.ility uf trial, m. i>4. iv. 90S. 
Lick^ nn rivrrv, 'lr»tn>ying. iv. Iii 
L gi«-. it* rffrrii upon law ao4 t^avtafj. k &k 

ii. "»•«. iv. 417. 
L-Ilanly. iv. 47. 
L"ti<lon. courts of. iii. 81. 

cu«tom« of, i. To, 7**. ii. '»1* 

franchise* «»f, nut foKcitaMa. iii. >"^ft. >* «£t 

niav>>r anl aMcraica of, tfccir c«tt.S«a>i«. ab 
».I4. 
L»rl anil va«»al. ii. &3. 

fr-lal. in 
L-»r N i- • mm; t tret fur conrta of jmatkw, i-i. SaV 

huu«« i.f. iu attmlaat*. L I€« 

in iv k;!l tlir king's «la*r. lb 

pp.ritutl. i. ItVi. 

t*-ni|> .rsl. i. I."i7. 

tii-r-. iv 2V». 2»x> f 440. 
I^'tttrir*. iv. 1»jv 
L-inat.t -. i .'."I. ii. 291. i*. 24. SS& 

c gliiffir. r • f. ill 427. 

tnirriag* i.f. t. 4«lV. 
Lmurr. iv. 17'i. 



Mil Irr-p'ot*. strmling tawA, is. 
M» 1 Ii u»r«. i. uik'i. 
Mig:-tr4teii. l. 14*1 

. \ |> re«*i»ii i>f. iv 141. 

• u*--r linalr. i 3^. 

•uprrOM, L 146. 
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Magna anita tltgtnda, writ de t ill. 851. 

carta, i. 127, ir. 423, 425. 
its contents, ir. 423, 424. 
Mainour, iii. 71, ir. 807. 
Mainpernors, iii. 128. 
Mainprize, writ of, ib. 
Maintenance of bastards, i. 458. 
children, i. 447. 
parent*, i. 453. 
buits, i. 429, ir. 134. 
wife, i. 442. 
Making law, iii. 343. 
Mala in $e, i. 54. 

prohibit a, i. 57. 
Maladministration of government, ir. 121. 
Male preferred to female in descents, L 194, iL 
212. 

line preferred to female, i. 194. 

stock preferred to female, ii. 284. 
Malice express, ir. 199. 

implied, ir. 200. 

prepense, ir. 198, 206. 
Malicious mischief, ir. 243. 

prosecution, iii. 126. 
Malt-tax, i. 313. 
Man, island of, i. IOC. 
Mandamus, writ of, iii. 110, 264, ir. 441. 
Mandates, royal, to the judges in prirate causes, 

i. 142, ir. 420. 
Manhood, ii. 54. 
Manor, ii. 90. 
Mansion-house, ir. 224. 
Manslaughter, ir. 191. 

conriction of, iv. app. 4. 
Man-stealing, ir. 219. 

Manufacturers, seducing them abroad, ir. 160*. 
Manufactures, encouragement of, ir. 428. 
Manumission of villeins, ii. 94, 347. 
Marchers, lords, i. 397. 
Marches, ib. 
Mareschal, lord, iii. 38. 

his court, iii. 68. 
Marine felonies, how clergyable, ir. 374. 

triable, iv. 269. 
Mariners, wandering, ir. 164. 
Marines, i. 419. 
Maritagium, ii. 70. 
Martin re, ii. 71. 
Maritime causes, iii. 106. 

courts, iii. 68. 

state, i. 419. 
Murk, subscribed to deeds, ii. 305. 
Market, i. 274, iii. 218. 

clerk of, his court, ir. 275. 

overt, ii. 449. 

town*, i. 115. 
Marque and reprisal, i. 258. 
Marqui-scs, i. 3'.»7. 
Marri ig-, i. 433. 

clandestine or irregular, i. 439, ir. 162. 

contract, suit for, iii. 93. 

forcible, iv. 2 >S. 

in chivalry, ii. 70, ir. 418, 420, 421. 
soc:ig.\'i : .. 88. 

licenses an I registers, forging or destroying, 
iv. If,:}. 248. 

of royal family, i. 220*, iv. 117. 

proof of. iii. 140. 

property by. ii. 433. 

settlement, ii. 30 1. 
its aut:<pi:ty, ii. 138. 



Marriage settlement, when good, i. 440. 
Marshal of the king's bench, iii. 48. 
custody of, iii. 48, 285. 
host, certificate of, iii. 888. 
Marshalsea, court of, iii. 76, ir. 276. 
Martial, courts, i. 416. 

law, i. 418, ir. 486. 
Mass-books, ir. 115. 
Master and servant, i. 428. 

in chancery, iii. 442. 

injuries to, iii. 142. 

of the rolls, iii. 442. 
his judicial authority, iii. 460. 
Materia prima, iii 822. 
MaUrna maternit, ii. 286. 
Matrimonial causes, iii. 92. 
Matrons, jury of, iii. 862, it. 895. 
Maxims, i. 68. 
Mayhem, i. 180, iii. 121, ir. 205. 

appeal of, ir. 814. 

inspection of, iii. 882. 
Mayors, ir. 418. 
Measures, L 274, ir. 275, 424. 

false, ir. 169. 
Mediate states of the empire, it. 60. 
Medietate, jury de> iii. 860, ir. 128, 166, 278, 

852. 
Mediterranean passes, counterfeiting ot, ir. 248. 
Members of parliament, i. 158. 
Memory, time of, iL 81. 
Menace*, iii. 120. 
Menial servants, i. 426. 
Menta et thoro, divorce a, i. 440, iii. 94. 
MtrunAagt, i. 65, iv. 412. 
Merchants, custom of, i. 75. 

foreign, i. 260, ir 424. 
Mercketa, ii. 88. 
Mere right, ii. 197. 

not assignable, ii. 290. 
Merger, ii. 178. 
Mesne lords, ii. 59. 

process, iii. 279, 415. 

profits, action of trespass for, iii 205. 

writ of, iii. 284. 
Metaphysics, their effects upon law and theology 

ii. 68, ir. 417. 
Mkhel-gemote, i. 147. 
Michtl-tynotk, ib. 

Middlesex, bill of, iii. 285, app. 18. 
Migration, ii. 7. 
Military causes, iii. 108. 

courts, iii. 68. 

fends, ii. 67. 

offences, i. 416, ir. 102. 

power of the crown, i. 262. 

state, i. 408. 

tenures, i. 287. 

testament, i. 418. 
Militia, i. 410, 412, 418. 
Mines, i. 295. 

destroying their works, ir. 246. 

stealing ore out of, ir. 284. 
Minority, none in the king, i. 248. 
Minors not to sit in parliament, i. 162. 
Minstrels, ii. 96. 

Misadventure, homicide by, iv. 182. 
Mischief, malicious, iv. 243. 
Misdemeanour, iv. 1, 6. 
Mise, iii. 805, app. 5. 
Misfortune, ir. 28. 
Misnomer, iii. 802, W. 884. 
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Mi»|*1ra.linjr, *h*n rural by Tcnlict, iii. 394. 

Ml-JTi-ftl. IT. I |'l. 

..f |.-:..n*. IV Ul. 
ir« n« ii. iv. 1 j»i. 
Mi«ULi*. iv. 'J7. 
Mmi'iT. ii. I"i J 
Mitur It xit i.'. i.. :;_•*•. 

/•"■If*, i«. .'..'I. 
.Vif.'»rn-.», it .;«m. 
Min-1 in ii -ii*. in. 1 1*. 

liiri-riijk. it. J.'.'.*. 

Illlll-H. ii 21. 

M<»/u* «/. -mi -im/i, ii. 11'.'. 

.V.*r./.i. it. I'll. 

Jfri//i .'#r n.i'iijf irnju,suit, ill. 1.1. 

Monarchy, i. 4'.*. 

Miiiipy. i. -7*1. 

bill-, i. ]••'.», I H|. 

CfUHtcit* itun*. it. hi, HH. 

fX|Kif Inl fur oii'-tlirr. iif linn for, i;i. 103. 

rrc«*iTr<l In another 1 * u«c, actum for, lb. 
Mmik. i. i-rj. 
Muin»|Milir«, iv. 1 •'•<», 4 •"•••. 

hLiv of »uif« tin-rein, it. 1 1 *>. 
MonMi-r*. ii. '.'4»i. 
MuttMfrttn* At i/ffif, iii. °,.>;. 
Month, ii. 1 II. 
Monummt*, ii. 42*. 
Hurt tfttnrtMtt.r, a**iir of, iii. 1&>. 
Mortgage, ii. l."»7. n:. 4-l-"». 

bnw c-iiM'l* rr-1 in *"|ini\, iii. 43.V 
Mortmain, i. 47'.». ii. *J«.\ it. lUM, 4 J I, 41!'*., 441. 
Mori tut ne«. ii. 4»"». 
M»rtu> i j'/i'i. e*t.ite ii, ii. 157. 
Mothi-r-ihiinh. i 11- i. 
Motimi in t-niiri. iii. :i»»4. 
MoTulilt**, ii .;m. 

jin-priv in, ii. ."i. 
Moiiiii. urbank. i. 'A2*. 

M«'Ulltr».:»tik-, IT. I»i7. 
.Vu.'l* ' / Nl*'!*-, ii. *J l*». 

Mu!ii|<!i<*.tv >( law-, it* • ■rirfiual, iii. 3«o. 
Muiin ipil 1-iw. i. 41. 
Mur.l-r. it l«.i| 

bv I'i-rjurv, iv. |.>. I'm',. 

con* :«'ti -ii i.f, i\ a|>|. 1. 

in lirlni«*iiT i.f. it !i|-|> J 

«ti< ii j-tr l.tnti'i'. it I 1 ' I, |m). 

Murtlrum, i.i. ;;■.■! . i%. r.«». 

Vm^.i '■■imci, i:. 4J7 
Mute, •tnt.'lrii;. it. \\2%. 
n<i«i«iii.' it. i% !_'•■ 
Muii'iii-'ii. i 1-". in 1 - 1 . iv. *ji»7. 

p<in<>| : |ii«-!it by. I*. ;i77. 
Mut in n> 1, i 41 "». 
Mutuit iM.s-. :;j. .'.ti'i. 

X.miuf% I'fi'i.-^. « *.' r-^ii.'b^, iii. 149. 
\m mill b »■•. i .;■>. .» Ml. 
\ il:«-ii«, 1 1« ■ !", j I '.. :\. i,»i. 

.Vi'»... ■ ■•: 

.Natura' !.>•• i f \ . i I JY 

:.!.-. i i-j."-i i.t. 

j.. r-.-..«. i J j : 
Nat-i: i". » mi •-!* j-.-i-. i : .»'.. :;7|. 
N ttir i ./ 1'-- ii. i "71.. J ••» 
N-iIut.-. i r ■■ ■• .„• li-i-!. i\ . j J Y 

go ir !i iii I t. i I'l 

lt«.! : . -• 

Nai:.-it •. a •-. i 41'». ii I .'». 
>»' f -ili i •. ■!• »tr Mi.iE, it -IX 



NaTigatioaa, k 
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Nat t, article* 1 
\r a-imttttu, vi 

//'•if r^yuMMt, 

MfU«V l »!'*, 
Nrrri-ll\. it "J 

h'iRliri le by. 
Nrgitive lb Cir 

tff Ihr km |T. 1 
Nrjfl.ft nf tjutj 
Niy'.il^nce of c 

Nricro. t. U' 7, i 
Nfifr, ii. ( >4. 
.WmUk, iii. 31 
New a««i|rnmrB 

trial, in. ^7 
Nrvt. fal»e, it. 
Nril of kin, ii. 
.Vara* tulpall'. 
Nig lit, in bargl 
NiKlit-wnlksrn, 
.ViAii An/, jmi| 

rrlom of, to 

.ViAi/ «^A*r, pin 

.\wi priu» t cow 

justice* of, 

trial at, iii 

writ of, in. 

Nol.iliir. i. a'»6 

itn utr«, i. I.' 
Nociumal cnw 

lw. 

.VtH dj«u*a/»fl/, : 

o>m}*is m/afij 
m/. it. »:; a J. 
cttipafaU'. pl< 
d*fin%<indo, pr 
rjf /ijrfMM. pi 
taiiirw« ( n 
oA«m«/#, i. 34 

lum iri/vrr«d/« 

Non-claim in ni 
of mfauU. 
N-n-cnuformUT 
N.-iijumr, it. 1 
V'li-paTmrnt o( 
N>iii-rr«fl»nc». i 

y.,u*tt»t, in. .'.*• 

jmlipnenl a* i 
.V-'i u**r, ii I.V 
N'irtlirrn b<<nJri 
Nort!iumbrrian< 
N>irman con<jur 

N«irman i»lr«. 
No-t, culling <•! 
.Not gu.Uj, plei 

. ri . a. 

N tr nf a fine, i 

li^n-l, n 4»i 
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Nuncupative wills, ii. 600. 
Nurture, guardian for, i. 461. 
Nuisance, abatement of, iii. 6. 

assize of, iii. 22 L 

common, iv. 166. 

private, iii. 216. 

Oath ex officio, iii. 101, 447. 

of the party, iii. 881, 437. 
Oaths to the government, refusal or neglect to 
take them, i. 308. iv. 116, 123. 

voluntary and extra-judicial, iv. 187. 
Obedience to parents, i. 452. 
Objects of the laws of England, i. 121. 
Obligation of human laws, i. 57. 

or bond, ii. 340, app. 13, iii. app. 19. 
Obstructing of process, iv. 129. 
Occupancy, ii. 8, 8, 268, 400. 
Odhal right, ii. 45. 
Odio et atia, writ de, iii. 128. 
(Economy, public, offences against, iv. 162. 
Office found, iii. 259. 

inquest of, iii. 258. 
Officers, arrest by, iv. 292. 

killing them in executing their office, It. 200; 

of courts, their certificates, iii. 886. 

refusal to admit, iii. 264. 

removal of, ib. 
Offices i. 272, ii. 36. 

and pensions, duty on, i. 827. 
Officio, oath ex, iii. 101, 447. 
Oleron, laws of, i. 419, iv. 428. 
Opening counsel, iii. 366. 
Oppression of crown, how remedied, L 244. 

magistrates, iv. 141. 
Option of the archbishop, i. 881. 
Optional writs, iii. 274. 
Orchards, robbing of, iv. 233. 
Ordeal, trial by, iv. 842, 414, 425. 
Order of session?, iv. 272. 
Orders, holy, i. 388. 

Original contract of king and people, i. 211, 288. 
society, i. 47. 

conveyances, ii. 310. 

of a deed, ii. 296. 

process, iii. 279. 

writ, iii. 272, app. 7, 13. 
Orphanage, ii. 511). 
Ostium ecclesise, dower ad, ii. 132. 
Overseers of the poor. i. 859. 
Overt act of treason, iv. 79, 86, 867. 

market, ii. 449. 

pound, iii. 12. 
Ouster of chattels real, iii. 198. 

freehold, iii. 107. 
Ousterlcmain, ii. 08. 

Outlawry, i. 142, iii. 284, app. 16, iv. 819. 
Owling, iv. 154. 
Oyer, iii. 290, app. 22. 

and terminer, commission of, iv. 269, app. 1. 
justices of, killing them, iv. 14. 
Oycz, iv. 340. 

Pains and penalties, act to inflict, iv. 259. 
Pais, matter in, ii. 204. 

trial per, iii. 340, iv. 349. 
Palace court, iii. 70. 
Palatine counties, i. 117, iv. 431. 

their courts, iii. 78. 
Pandects, i. 81. 

discovered, i. 17, 81. 



Panel of jurors, iii. 868, iv. 802, 860. 
Papal encroachments, iv. 104. 

process, obedience to, iv. 115. 
Paper book, iii. 817, 407. 

credit, i. 880, ii. 466, iv. 441. 
Papirian code, i. 81. 
Papists, children of, i. 449, 461. 

incapacities of, ii. 267, 298. 

laws against, iv. 66, 87, 482. 
Paramount, lord, ii. 69, 91. 
Paraphernalia, ii. 486. 
Paravail, tenant, ii. 60. 
Parcels in a conveyance, ii. app. 1, 2, 4. 
Parceners, ii 187. 
Porto fraeto, writ a\ iii. 146. 
Pardon, iv. 816, 887, 876, 896. 

for discovering accomplices or recelren, It. 
881. 

not pleadable to impeachment, i. 886, It. 201. 
899,440. 
Pardoning, prerogative of, L 269, Iv. 897. 
Parent and child, i. 446. 

injuries to, iii. 140. 
Parental power, I. 462. 

Parents, ic, their oonsent to marriage, L 487. 
Paret curtii, ii. 64. 

trial per, iii. 860. 
Parish, i. 112. 
Parish-clerk, i. 895. 
Park, ii. 88, 416. 
Parliament, i. 141, 147, iv. 412, 426, 428, 440. 

court of the king in, W. 269, 268. 

disuse of, iv. 487. 

of France, i. 147. 

power of, i. 160. 

rolls, i. 182. 

summons of, i. 150. 
Parliamentum indoctum, i. 177. 
Parol conveyances, ii. 297. 

demur of, iii. 800. 

evidence, iii. 369. 

or pleadings, iii. 298. 
Parricide, iv. 202. 
Parson, i. 884. 

imparsonee, i. 891. 
Particular estate, ii. 166. 

tenants, alienation by, ii. 274. 
Parties to a deed, ii. 296, app. 2, 8. 

fine, ii. 856. 
Partition, ii. 189. 

deed of, ii. 828. 

writ of, ii 189, iii. 802. 
Partnership, cognisable in equity, UL 487. 
Passports, 1 269. 

violation of. It. 68. 
Pasture, common of, ii. 88. 
Patents, ii. 346. 

for new inventions, iv. 169*. 

of peerage, i. 400. 
precedence, iii 28. 
Patent-rolls, ii. 846. 

writs, ib. 
Paterna patemit, ii. 286. 
Patriam, trial per, iii. 849, iv. 849. 
Patronage, ii. 21. 

disturbance of, iii. 242. 
Pauper-causes, iii. 400. 
Pawns, ii. 452. 
Payment of deceased's debts, ii. 511. 

money into court, iii. 804. 
Peace and war, right of making, i. 267. 
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Popish recusants, iv. 66, 124. 

seminaries, education in, i. 451, ir. 55, 115. 
maintaining, iv. 115. 
Popular actions, ii. 437, iii. 161. 
Portions, method of raking, ii. app. 7. 
Port-reeve, iv. 413. 
Ports and haven.", i. 264. 
Positive proof, iii. 871. 
fotse eomitatus, i. 343. 

neglecting to join, iv. 122. 
Poteeesto jratria, ii. 227. 
Possession, actual right of, iii. 180. 

apparent right of, iii. 177, 179. 

estates in, ii. 103. 

naked, ii. 195, iii. 177. 

property in, ii. 889. 

right of, ii. 196. 

writ of, iii. 202, 412, app. 12. 
Possessory action, ii. 198, iii. 180. 
Possibilities not assignable, ii. 290. 
Pott, writ of entry in, iii. 182. 
Post-disseisin, writ of, iii. 188. 
Poetea, iii. 880, app. 11. 
Post-fine, ii. 350. 

Posthumous children, i. 130, ii. 169. 
Post-letters, stealing, iv. 239. 
Post-man in the exchequer, iii. 28. 
Post-office, i. 321. 

misbehaviour of its officers, iv. 284. 
Pound, iii. 12. 
Poundage, i. 316, iv. 437. 
Pound-breach, iii. 146. 
Pow-dike, cutting, iv. 243. 
Power of the crown, i. 250. 

parent, i. 452. 
Poyning's law, i. 102, 103. 
Precipe, writ of, iii. 274. 

in capite, writ of, iii. 195. 

common recoveries, ii. 358, app. 17. 
fines, ii. 850, app. 14. 

tenant to, iii. 182. 
Prxmunirc, iv. 103, 428. 
Praetor's edicts, i. 80. 
Pre-audience, iii. 28. 
Prebendary, i. 383. 
Precedence, i. 226, 272, iii. 105. 

of royal family, i. 226. 

patent of, iii. 28. 

table of, i. 405. 
Precedent conditions, ii. 154. 
Precept of election to parliament, i. 178. 
Pre-contract, i. 4'M. 
Predial tithes ii. 24. 
Pre-emption, i. 287, iv. 116, 424, 439. 
Pregnancy, plea of, iv. 394. 

trlil of, i. 450, iv. 395. 
Premier scijennt, iii. 28. 
Premises of a deed, ii. 298, app. 1, 2, 3. 
Prerogative, i. 141, 237, 252, iv. 431, 432. 

causes of its increase and decline, iv. 488. 

comparative review of, i. 830, iv. 440. 

contempts against, iv. 122. 

copyrights, ii. 410. 

court, ii. 50'J, iii. 05. 

felonies against, iv. 98. 

property by, ii. 408. 
Prescription, ii. 203. 

corporations by, i. 473. 

time of, ii. 31. 
Presentation to benefices, i. 3S8, ii. 23. 
Presentutive advowsons, ii. 22. 



Presentment of copyhold surrenders, ii. 809. 

offences, iv. 801. 
President of the council, L 280. 
Press, liberty of, iv. 151. 
Pressing of seamen, i. 420. 

to death, iv. 328. 
Presumptions, iii. 871. 
Presumptive evidence of felony, iv. 858. 

heir, ii. 208. 
Pretended titles, selling or buying, iv. 188. 
Pretender and his sons, treasons relating to, It. 

91. 
Prevention of crimes, iv. 251. 

homicide for, iv. 180. 
Price, ii. 446, 454. 
Priest, i. 888. 
Primm precee f i. 881. 
Primary conveyances, ii. 809. 
Primer fine, it 850. 

seisin, ii. 66, 87, iv. 418. 
Primogeniture, i. 194, ii. 214, iv. 421. 
Prince of Wales, i. 225. 
Princes of the blood royal, i. 226. 
Princess of Wales, violating her, i. 225, iv. 81. 

royal, i. 225. 
violating her, i. 225, iv. 81. 
Principal and accessory, iv, 84. 

challenge, iii. 868. 
Prior, i. 156. 
Priority of debts, ii. 511. 
Prisage, i. 815. 
Prison, breach of, iv. 180. 
Prit, iv. 839. 
Private act of parliament, i. 86, ii. 844. 

nuisance, iii. 216. 

persons, arrest by, iv. 293. 

wrongs, iii. 2. 
Privately stealing from the person, iv. 241. 
Privies to a fine, ii. 855. 
Privilege, i. 272. 

bill of, iii. 289. 

from arrests, ib. 

of parliament, i. 103. 

writ of, i. 165. 
Privileged places, iv. 129. 

villenage, ii. 98. 
Privilegia, i. 46. 
PriviUgium cUricaU, iv. 865. 

property propter, ii. 894. 
Privy council, i. 229. 

counsellor, killing or attempt to kill, L 281; 
iv. 100. 

purse, i. 884. 

seal, ii. 347. 

signet, ib. 
forging them, iv. 89. 

tithes, i. 387. 

verdict, iii. 377, iv. 860. 
Prize causes, iii. 108. 

commission of, iii. 69. 
Probable presumption, iii. 871. 
Probate of will, ii. 508. 
Procedendo, writ of, i. 853, iii. 109. 
Process, civil, iii. 279, app. 13. 

criminal, iv. 318. 

obstructing its execution, iv. 129. 
Prochein amy, i. 464. 
Proclamations by the king, i. 270, It. 481. 

of a fine, ii. 852, app. 16. 
estrays, i. 298. 

on attachment in chancery, iii. 444. 
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Rack-rent, ii. 48. 
Hank, modus, ii. 80. 
Ransom, iv. 380. 
Kape, appeal of, iv. 814. 

in counties, i. 1 17. 

of women, iv. 210. 
Rapina, iv. 241. 
Rasure in a deed, ii. 808. 
Rationabili parte bonorum, writ de, ii. 492, 516. 

writ of right de, iii. 194. , 

RationabiH* do*, ii. 184. 
Ravishment of children, iii. 141. 
ward, ib. 
wife, iii. 139. 
Reading of deeds, ii. 804. 

on claim of clergy, if. 867, 441. 
Real actions, iii. 117. 

assets, ii. 244, 802. 

chattels, ii. 386. 

composition for tithes, ii. 28. 

things, ii. 16. 
Reason of the law, i. 70. 
Reasonable part, ii. 492, 616, iv. 408, 424. 
Reassurance, ii. 460. 
Rebellion, commission of, iii. 444. 
Rebutter, iii. 310. 
Recall of subjects from abroad, 1. 266, It. 122, 

160*. 
Recaption, iii. 4, iv. 863. 

writ of, iii. 151. 
Receiving stolen goods, iv. 182. 
Recitals in a deed, ii. 298, app. 4. 
Reclaimed animals, ii. 891. 
Recognizance, ii. 341. 

for the peace or good behaviour, it. 262. 

in nature of statute staple, ii. 160, 842, iv. 
431. 

of fine, ii. app. 15, 16. 
Recompense in value, ii. 359. 
Reconciliation to the pope, Ac, iv. 87. 
Record, i. 69, iii. 24, iv. 426. 

assurance by, ii. 844. 

court of, iii. 24. 

debt of, ii. 4G5. 

embezzling of, iv. 128. 

of actions, ii. npp. 18, iii. 817, app. 8, 9, 21. 
forcible entry or detainer, iv. 148. 
riot, iv. 147. 

trial by, iii. 330. 

vacating of, iv. 128. 
Recordari facias loquelam, iii. 84, 87, 195 
Recovery, common, ii. 116, 271, 867, app. 17, 
iv. 429. 

in valu : \ ii. 359, app. 19. 

reversal of, when suffered of copyhold, iL 868, 
iii. 166*. 

roll, ii. 3">8, npp. 17. 
Recreant, iii. 340, iv. 848. 
Rector of a church, i. 384. 
Rectorial tithes, i. 388. 
Recusants, pn;ii*<h, iv. 65, 124. 
Rem*a'io j ' id rii, i i. 361. 
Reddendum of ,i deed, ii. 299, app. 1, 8. 
Re-dissei>in. writ of, iii. 188. 
Redress of injuries, iii. 2. 
Reference to musters in chancery, iii. 458. 
Reformit : on of relijrion, iv. 430. 
Refusal of a clerk, i. 889. 
Regalii mnjnra et minora, i. 241. 
Regard, court of, iii. 71. 
Regardant, villeins, ii. 93. 



Regent, i. 248. 

queen, i. 219. 
Register of deeds, ii. 348. 
marriages, iv. 168. 
seamen, i. 419*. 
Reaiitrum omnium brevium, iii. 188. 
Regnant, queen, i. 219. 
Regrating, iv. 160. 
Rejoinder, iii. 810. 

in error, iii. app. 25. 
Rehearing, iii. 468. 
Relation back in bankruptcy, ii. 486. 
forfeiture, iv. 881, 886, 887. 
judgments, iii. 420, 421. 
Relations, private, i. 422. 

publio, i. 146. 
Relative rights and duties, L 128, 146. 
Relator, in informations, iii. 264, 427, It. 808. 
Release of lands, ii. 824, app. 8. * 
Relief, ii. 56, 65, 87, iv. 418, 420, 421. 
Religion, offences against, iv. 48. 
Religious impostures, iv. 62. 
Rem, information in, iii. 262. 
Remainder in chattels personal, it 898. 

of lands, i. 164. 

writ of formedon in, iii. 192. 
Remedial part of laws, i. 66. 

statute, i. 86. 
Remise, ii. app. 15. 
Remitter, iii. 19, 190. 
Removal of poor, i. 864. 
Rent, it 41, 42, 67, 299. 

charge, ii. 42. 

remedy for, iii. 6, 206, 281, iv. 441. 

seek, ii. 42. 

service, ii. 41. 

subtraction of, iii. 280. 
Reptiitum namium, iii. 149. 
Repleader, iii. 895. 
Replevin, iii. 18, 170. 

action of, iii. 146. 

bond, iii. 14a 
Replication iii. 810. 
Replication at law, iii. 809, app. 4, 28. 

in criminal cases, iv. 889, app. 6. 
equity, iii. 448. 
Reports by the master in chancery, iii. 458. 

of adjudged eases, i. 71. 
Representation in descents, ii. 217. 
of the crown, i. 194, 201. 
distribution, ii. 617. 
parliament, 1. 168. 
Reprieve, iv. 894. 
Reprisal of goods, iii. 4. 
Reprisals on foreigners, i. 258. 
Republication of will, ii. 879, 602. 
Repugnant conditions, iL 156. 
Reputation, i. 184. 

injuries to, iii. 128. 
Requests, court of, i. 281, iii. 61. 

for small debts, lit 81. 
Rere-fiefs, ii. 67. 
Rescripts of the emperor, L 59. 
Retcout, writ of, iii. 146. 
Rescue, iii. 12. 170. iv. 125, 181. 
Residence, i. 890, 892. 
Residuum of intestates' effects, U. 614. 
Resignation, i. 882. 898. 
Resistance, i. 251. iv. 486, 440. 
Respito of jury, iii. 854, app. 10. 
RetptmdeeU outer, iii. 808, 897, Iv. 188. 
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Seals their antiquity, ii. 806. 
Sea-marks, i. 204. 

destroying, i. 294. 
Seamen, i. 420. 
Seamen's wages, iii. 107. 

wills or powers, counterfeiting, iv. 248. 
Second deliverance, writ of, iii. 160. 

surcharge, writ of, iii. 239. 
Secondary eonveyances, ii. 824. 

u^e, ii. 335. 
Secretaries of state, i. 838. 
Stela, iii. 295, 344. 

ad molmdinum, &c, writ de t iii. 285. 
Seeunda f/peroneratione, writ de, iii. 239. 
Securities for nionoy, their true construction, 

iii. 439. 
Security for good behaviour, iv. 251, 256. 
peace, iv. 251, 264. 

of person, i. 129. 
Seduction of women-children, ir. 209, 212. 
Seisin, ii. 209. 

for an instant, ii. 131. 

livery of, ii. 811, app. 1. 

writ of, iii. 412, ii. 359, app. 19. 
Seising of heriots, &c., iii. 15. 
Select i Judices, iii. 366. 
Self-defence, iii. 3. 

homicide in, i. 130, iv. 183. 
Self-murder, iv. 189. 
Semi-plena probatio, iii. 370. 
Sena tux consulta, i. 80, 86. 

deer eta, i. 86. 
Septennial elections, i. 189, 440. 
Sequestration in chancery, iii. 444. 

of a benefice, iii. 418. 
Serjeant, ancient, iii. 28. 

at arms in chancery, iii. 444. 
law, i. 24, iii. 27. 

premier, iii. 28. 
Serjeauty, grand, ii. 73. 

petit, ii. 81. 
Servants, i. 423. 

battery of, iii. 142. 

embezzling their master's goods, iv. 280, 281. 

firing houses by negligence, i. 431, ir. 222. 

larceny by, iv. 230. 

master when answerable for, i. 429, 430, 481, 
iii. 154. 

retainer of, i. 425. 

tax on, i. 326. 
Service, fcodal, ii. 54. 

heriot, ii. 422. 
Session, great, of Wales, iii. 77. 

of gaol -delivery, iv. app. 3. 
ot/*r and terminer, iv. app. 1. 
parliament, i. 186, 187. 

quarter, iv. 271, 274. 
Set-off. iii. 304, iv. 442. 
Settlement, act of, i. 128, 217, ir. 440. 
Settlements of the poor, i. 362. 
Several fishery, ii. 39. 
Severalty, estates in, ii. 179. 
Sever mce of jointure, ii. 185. 
Severity of punishment, iv. 16. 
Sew» rs, eommisirioners of, iii. 73. 
Sext'.ns. i. 395. 
Sheep, &o., stealing or killing with intent to 

steal, iv. 238. 
Shepw iv, court of, iii. 79. 
Sherlff/i. 117, 339, iv. 292, 413, 427. 
Sheriff's court, in London, iii. 80. 



Sheriff's tourn, iv. 278, 411, 424. 
Shifting use, ii. 335. 
Shipmoney, iv. 487. 

Ships in distress, plundering them, i. 294, iv 
235, 238. 

maliciously destroying, i. 294, It. 244. 
Shire, i. 117. 

Shooting at another, iv. 207. 
Shop-books, iii. 368, 869. 
Shrubs, destroying of, iv. 246. 

stealing of, iv. 233. 
Shroud, stealing of, ii. 429, iv. 285. 
Si fecerit te aecurum. iii. 274, app. 7. 
Signet, privy, ii. 847. 
Signjficavit, writ of, iii. 102. 
Signing of deeds, ii. 806, app. 8, 12, 18. 
Sign-manual, ii. 847. 

forging it, iv. 89. 
Similitude of handwriting, iv. 858. 
Simony, i. 888, 393, ii. 278, iv. 62. 
Simple contract, debt by, ii. 465. 

larceny, iv. 229. 
Sine-cure, i. 886. 
Single-bond, ii. 840. 

combat, iv. 846. 

voucher, ii. app. 17. 
Sinking-fund, i. 832. 
Si nan omnes, iii. 69*. 
Six clerks in chancery, iii. 448. 
Sixpenny deduction from pensions, Ac, i. 827. 
Slander, iii. 123. 
Slavery, i. 418, 428. 
Slaves, i. 127. 
Sledge, iv. 92, 876. 
Sluices on rivers, destroying, it. 144. 
Small debts, courts for, iii. 81, iv. 441. 

tithes, i. 887. 
Smoke-farthings, i. 326. 
Smuggling, i. 317, iv. 154. 
Socage, ii. 79, iv. 419. 

free and common, ii. 79. 

guardian in, i. 461. 

villein, ii. 98. 
Society, its nature, i. 47. 
Sodomy, iv. 215. 

Sodor and Man, bishopric of, i. 107, 112. 
Sokemans, ii. 100. 
Soldiers, i. 408. 

wandering, iv. 164. 
Sole corporations, i. 489. 
Solicitor, iii. 26. 

general, iii. 27. 
Son assault demesne, iii. 120, 806. 
Sophia, princess, heirs of her body, i. 217. 
Sorcery, iv. 60. 
Sovereignty, i. 49. 

of the king, i. 241. 
Soul-scot, ii. 425. 

South-Sea Company, misbehaviour of Its officers, 
iv. 234. 

fund, i. 831. 
Speaker of each house of parliament, L 181. 
Speaking with prosecutor, iv. 368. 
Special administration, ii. 603. 

bail, iii. 287, app. 19. 

bailiff, i. 845. 

bastardy, i. 454. 

case, iii. 878. 

demurrer, iii. 315. 

imparlance, iii. 801. 

jury, iii. 867. 

to 
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Tail after possibility of issue extinct, ii. 124. 

female, ii. 114. 

general, ii. 113, app. 6. 

male, ii. 114. 

special, ii. 113. 

tenant in, ii. 112. 
Taking, felonious, iv. 230, 282. 

unlawful, iii. 145. 
Tale, or count, iii. 293. 
Tales dt cireumstantibus, iii. 365, app. 14, iT. 854. 

writ of. iii. 364. 
Talionis lex, if. 12. 
Talliage, i. 811, iv. 419, 426. 
Tariff, i. .,13. 

Taxation bv the house of commons, i. 168. 
Taxes, i. 140, 308, iv. 426, 489. 

their annual amount, i. 327, 333. 
Tailor, common, action against, iii. 166. 
Technical words in indictments, iv. 306. 
Temporalities of bishops, their custody, i. 282, 
iv. 421. 
restitution, i. 380, iv. 421. 
Tenant, ii. 59. 

to the pracipe, ii. 359, 862. 
Tender of amends, iii. 16. 
issue, iii. 313. 
money, i. 277, iii. 303. 
oaths, i. 368, iv. 124. 

plea of, iii. 303. 
Tenement, ii. 16, 59. 

entailable, ii. 113. 
Tenemental lands, ii. 90. 
Tenmdum of a deed, ii. 298, app. 1. 
Tenths, ecclesiastical, i. 284, iv. 107. 

temporal, i. 309. 
Tenure, disturbance of, iii. 242. 
Tenures, ancient, ii. 69. 

modern, ii. 78. 
Term in law, essoign-day of, iii. 278. 
first day of, iii. 277. 
original of, iii. 275. 
returns of, iii. 277. 

of years, ii. 143, app. 3, 6, iv. 430. 
Terminum qui pneteriit, writ of entry ad, iii. 176, 

183. 
Termor, ii. 142. 
Terre-tenant, ii. 91, 328. 
Test act, iv. 59, 439. 

Testament, ii. 11, 12, 373, 489, 499, .v. 424, 430. 
Testamentary causes, iii. 95. 

guardian, i. 462, ii. 88. 

jurisdiction in equity, iii. 437. 
spiritual courts, iii. 97, iv. 421. 
Testamento annexo, administration cum, ii. 604. 
Testatum capias, iii. 283, app. 14. 
Te*te of writs, i. 179, iii. 274, append, passim. 
Test™, proof of will per, ii. 508. 

trial ;>t, iii. 336. i 

Theft, iv. 229. 

its punishment, iv. 236*, 420. 
Theft-bote, iv. 133, 363. 
Theodo^ian code, i. 81. 
Thing* personal, ii. 384. 

real. ii. 16. 

right of, ii. 1. 
Threatening letters, iv. 137, 144. 
Threats, iii. 120. 

of accusation to extort money, iv. 187. 
Timber, ii. 281. 

trees, stealing, iv. 233. 
destroying, iv. 246. 

Vol. II.— 47 



Tippling, iv. 64. 
Tithes, i. 388, ii. 24. 

cognizable in equity, iii. 487. 

of forest land, iii. 48. 

original distribution of, i. 884. 

subtraction of, iii. 88, 102. 
Tithing, i. 115, iv. 411. 
Tithingman, i. 115, 356. 
Title of acts of parliament, i. 188. 

to lands, ii. 195. 

pretended, selling or buying, iv. 188. 
the crown, i. 190. 
things personal, ii. 400. 
Toleration, iv. 52, 58, 440. 
7b//, writ of, iii. 34, 195, app. 1. 
Tongue, cutting out or disabling, It. 206, 207. 
Tonnage, i. 316, iv. 437. 
Tonsura clericalis, iv. 367. 
Tort*, actions on, iii. 117. 
Torture, i. 133, iv. 825. 
Tourn of the sheriff, iv. 278, 411, 424. 
Tout tempt prist, iii. 803. 
Town, i. 115. 

Trade, its progress in England, iv. 419, 424, 
428, 431, 433, 439. 

offences against, iv. 164. 

offensive, iv. 167. 

unlawful exercise of, i. 427, iv. 159*. 
Tradesmen, i. 407. 

actions against, iii. 166. 
Traitors, ii. 499, iv. 76. 
Transitory actions, iii. 294. 
Transportation, i. 137, iv. 371, 377, 401. 

returning from, iv. 132, 371. 
Traverse of indictment, iv. 351. 
offices, iii. 260. 
plea, iii. 313. 
Treason, appeal of, iv. 814. 

high, iv. 75, 428. 

misprision of, iv. 120. 

petit, iv. 75, 203. 

trials in, iv. 351, 440. 
Treasurer, lord high, iii. 88, 46, 56. 

killing him, iv. 84. 
Treasure-trove, i. 295. 

concealment of, i. 297, iv. 121. 
Treaties, leagues, and alliances, i. 267. 
Trebucket, iv. 168. 
Trees, destroying, iv. 246, 246. 

stealing, iv. 288. 
TresayU, iii. 186. 
Trespass, costs in, iii. 401. 

on lands, iii. 208, 209. 

the case, action of, iii. 62, 122. 

vi et armis, action of, iii. 120, 121, 128. 
Trespassers, ab initio, iii. 16. 
Trial, iii. 330, iv. 842, 411. 

new, iii. 887, iv. 361, 438. 
Triennial elections, i. 189, iv. 440. 

parliaments, i. 153, iv. 437, 440. 
Trinity, denial of, iv. 49. 
Trinoda necessitas, i. 268, 357, ii. 102. 
Triors, lords, iv. 262, 268. 

of jurors, iii. 363. 
Triplicatio, iii. 310. 
Trithing, i. 117. 
Triverbial days, iii. 425. 
Trover and conversion, action of, iii. 162, iv. 

863. 
Truce, breakers of, iv. 69. 

conservators, ib. 
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Ward by constables, Ac, i. 856, It. 292, 426. 
Wards and liveries, court of, iii. 268. 
Wardship in chivalry, ii. 67, iv. 418, 420, 421. 
copyholds, ii. 97. 
socage, ii. 87. 
Warrant, i. 137, iv. 290. 

of attorney, to confess judgment, iii. 897. 
Warrantia chartx, iii. 300. 
Warranty of chattels personal, ii. 451. 
goods sold, iii. 166. 
lands, ii. 300, app. 1, 15, 18. 
Warren, beasts and fowls of, ii. 88. 

robbery of, iv. 236. 
in disguise, iv. 144. 
Waste, ii. 281, iii. 223. 

how prevented in equity, iii. 488. 

impeachment of, ii. 288. 

lands, ii. 14, 90. 

writ of, iii. 227. 
Watch, i. 856, iv. 292, 426. 
Water, ii. 14, 18. 

Watermen overloading their boats, iv. 192. 
Water-ordeal, iv. 342. 
Ways, ii. 35. 

and means, committee of, i. 808. 

disturbance of, iii. 241. 
Weights and measures, i. 274, it. 275, 424. 

false, iv. 159. 
Weregild, iv. 188, 313, 413. 
Wells, property in, ii. 6. 
West- Saxon-la ge, i. 65, iv. 412. 
Whales, property of, i. 223. 
Wharf*, i. 264. 
Whipping, iv. 872, 377. 
White rents, ii. 43. 
Whole blood, ii. 227. 
Widow's chamber, ii. 518. 
Wife, i. 433. 

battery of, iii. 140. 
Will, defect of, iv. 20. 

estates at, ii. 145. 

of the lord, ii. 95, 147. 

vicious, iv. 21. 
Wills and testaments, ii. 11, 12, 873, 489, 499, 

iv. 424, 430. 
Winchester measure, i. 274. 
Window-tax, i. 325. 
Wine, adulteration of, iv. 162. 

licenses, i. 2S9. 
Witchcraft, iv. 60, 436. 
Withdrawing from allegiance, iv. 87, 
Withernam, ii, 129, 149, 413. 



Witnesses, iii. 869. 

for prisoners, iv. 859, 441. 

tampering with, iv. 126. 

their expenses, iii. 869, iv. 362. 

to deeds, ii. 307. 
wills, ii. 501. 

trial by, iii. 336. 

two, where necessary, iii. 870, iv. 856. 
WiUena-gemote^ i. 148, iv. 412. 
Women, appeals by, iv. 424. 

children, stealing or seduction of, iv. 209. 

guilty of clergyable felonies, It. 869. 

jury of, iii. 862, iv. 895. 
Woodmote, court of, iii. 71. 
Wood-stealing, iv. 238. 
Wool, Ac, transporting, iv. 154, 428. 
Words, action for, iii. 123. 

costs in actions for, iii. 401. 

treasonable, iv. 79. 
Work-house, iv. 370. 
Worthiest of blood, ii. 218. 
Wounding, iii. 121, iv. 216. 
Wreck, i. 291, ii. 14, iii. 106, iv. 286. 
Writ, iii. 272. 

close, ii. 846. 

of election to parliament, i. 178. 
peerage, i. 400. 

patent, ii. 846. 
Writs, forms of, iii. 61, 188, 278, It. 427. 
Writing of a deed, ii. 297. 

treason by, iv. 80. 
Writings, stealing of, iv. 234. 
Written conveyances, ii. 297. 

evidence, iii. 867. 
Wrongs, i. 122. 

private, iii. 2. 

public, iv. 1. 

Year, ii. 140. 
and day, in appeals of death, iv. 815 886. 

continual claim, iii. 175. 

copyhold forfeiture, ii. 284. 

estrays, i. 298. 

fines, ii. 354. 

murder, iv. 197, 806. 

wrecks, i. 292. 
day and waste, ii. 262, iv. 886. 
Year-books, i. 72. 
Years, estates for, ii. 140. 
Yeomen, i. 406. 
York, custom of the province of, it 518. 
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